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ON  THB  TRANSFER  OF  SHARES,  AND  THE 
LIABILITY  OF  SHAREHOLDERS. 

Sbarbb  in  joint-stock  companies  are  now 
held  to  a  very  great  extent  by  all  classes  of 
the  oommunity,  and  we  propose  to  consider 
the  mode  in  which  they  can  be  transferred, 
and  the  questions  arising  thereon. 

In  general  the  act  constituting  the  com- 
pany gives  a  short  form  of  transfer,  and 
enacts  that  transfers  of  shares  shall  be  made 
in  that  form,  and  the  act  also  generally  pro^ 
videa  that  the  registry  of  the  transfer  shall  be 
necessary  to  complete  the  transaction.  The 
purchaser's  solicitor  should  therefore  apply 
to  the  clerk  of  the  company  to  inspect  the 
book  of  registry,  as  this  will  shew  at  once 
the  true  state  of  the  title.  But  these  sim- 
ple forms  of  transfer  will  not  be  applicable 
to  mortgages  and  other  intricate  transac- 
tions. 

Shares  in  companies  are  now  usuaUy 
declared  to  be  personal  estate  by  the  deed 
of  settlement.  The  shares  in  the  Avon 
navigation,  however,  are  real  estate:^  so 
are  Uiose  in  the  New  River.*^  The  shares 
in  the  Chelsea  Water- works  Company  were, 
however,  held  to  be  personal  estate,  although 


•  We  propose  in  the  course  of  the  present 
volume  to  consider  from  time  to  time  the  cases 
relating  to  Joint  Stock  Companies,  chiefly  with 
reference  to  the  questions  which  arise  most 
frequently  in  practice.  We  trust  that  this  pro- 
posed series  of  articles  may  form  materials  for 
a  complete  treatise  on  this  subject. 

^  Buchridge  y.  Ingram,  2  Yes.  jun.,  662 ; 
and  see  Earl  of  Pwrtman  v.  Baker,  1  B.  &  C. 
699. 

«  Tawmend  v.  Ath,  3  Atk.  336.    - 
TOL.  XX.— NO.  588. 


there  was  no  declaration  to  that  effect  in 
the  act.  And  it  was  also  decided  that  real 
property,  held  for  the  purposes  of  a  trading 
company,  is  in  equity  to  be  deemed  in  the 
nature  of  personal  estate,  although  the 
company  is  a  corporation,  and  the  shares 
are  assignable,  and  one  shareholder  is  not 
answerable  for  the  acts  of  another  in  rela- 
tion to  the  partnership  concern.^  And,  in 
conformity  with  this  decision,  where  by  a 
railway  act  it  was  declared  that  the  shares' 
in  the  undertaking,  or  the  joint-stock  and 
funds  of  the  company,  should  to  all  intents 
and  purposes  be  deemed  personal  estate, 
and  be  transmissible  as  such,  and  should 
not  be  of  the  nature  of  real  property;  it 
has  been  recently  held  that  the  shares  of 
individual  property  were  not  an  interest  in 
land,  and  therefore  might  be  sold  by  a 
verbal  contract ;  and  vemble,  that  this  would 
have  been  so,  even  if  the  act  had  contained 
no  such  clause.  The  leaning  of  the  Courts, 
both  of  law  and  equity,  is  now  to  hold  all 
shares  in  companies  to  be- personal  estatej 
and  to  be  transferrable  accordingly. 

But  the  great  question  which  has  recently 
arisen  on  the  transfer  of  shares,  is  as  to  how 
far  the  holder  can  divest  himself  of  liability 
as  a  shareholder  in  the  company  by  such 
transfer. 

Now  it  seems  quite  clear  that  where  an 
act  of  parliament,  or  a  charter  of  incorpora- 
tion, has  been  obtained,  the  sh&res  may  be 
transferred  in  the  mode  recognized  by  such 
act  or  charter.  In  the  case  of  The  Hud- 
dersfield  Canal  Company  v.  Buckley\^  by  a 
Navigation  Act,  the  shares  were  declared 
to  be  vested  in  the  subscribers,  their  exe- 
cutors and  assigns,  with  power  to  the  sub- 


d  Brent  v.  Brent,  2  Yo.  &  Jer.  268, 
•  r  T.  R.  36. 
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scribers  to  assign  their  shares ;  and  a  com- 
mittee to  be  appointed  under  the  act  were 
authorized  to  make  such  calls  to  the  pro- 
prietors of  shares  at  such  time  as  they 
should  think  fit;  and  it  was  held  that  an 
original  subscriber  was  not  liable  for  any 
call  made  by  the  committee  after  assigning 
his  share.  *' After  assignment/'  says  Lord 
Kenyon,  C.  J  ,  "the  assignees  hold  the 
shares  on  the  same  conditions,  and  are 
subject  to  the  same  rules  and  orders,  as  the 
original  subscribers,  and  are  to  all  intents 
and  purposes  substituted  in  the  places  of  the 
original  subscribers." 

It  has  however  been  held,  that  where  an 
act  prescribes  certain  forms  in  the  transfer 
of  the  company's  shares,  that  unless  thfy 
are  strictly  complied  with,  the  shares  re- 
main in  the  order  and  disposition  of,  a 
banlmipt  proprietor,  the  ordinary  mode  of 
transfer  not  constituting  an  equitable  mort- 
gage ;'  and  where  Che  mortgagor  is  a  trader, 
and  the  sliares  are  personal  estate,  the 
transfer  must  be  made  in  the  books,  in  order 
to  render  the  security  valid  against  his  as- 
signee in  bankruptcy.' 

It  seems  also  clear  that  though  there  be 
no  act  of  parliament,  or  charter  of  incorpo- 
ration, a  share  in  a  company  established 
lor  a  prefer  object  may  be  transferred. 
Thus  in  the  case  of  Nockels  v.  Crosby,"^ 
where  a  scheme  far  establishing  a  tontine 
was  put  forth^  stating  that  the  money  sub- 
scribed was  to  l)e  laid  out  at  interest,  and 
to  enure  to  the  benefit  of  the  survivors,  the 
subscribers  were  to  be  governed  by  the  re- 
gulations of  the  directors,  and  at  the  end  of 
a  year,  shares  were  to  be  issued  and  to  be 
transferrable,  it  was  held  that  this  under- 
taking was  not  within  the  Bubble  Act,  G 
6.  1,  c.  18.  Bt^ley,  J.,  assuming  that  this 
was  a  company  established  for  a  laudable 
object,  distinctly  recognized  the  right  to 
render  the  shares  transferrable,  and  thus  to 
shift  the  responsibility  to  the  assignee.  It 
would  also  seem  that  the  directors  of  a  com- 
pany may  lelieve  themselves  from  respon- 
sibility by  taking  the  proper  means.  In 
Doubleday  v.  Musket t  and  another,^  the  4e- 
fendant  having  with  others  consented  to 
become  directors  of  a  projected  water  com- 
pany, for  whieh  an  act  of  parliament  was  to 
be  obtained,  it  was  held  that  though  no  act 
of  parliament  was  obtained,  and  the  pro- 
ject failed,  they  were  responsible  for  works 
■*    .-..-..^  ,..—.,  -  .-.  ... —  -  ■ 

'  Ejt  KXfrte  Lancmater  Cuuai  Naeigmtmi,  1 
Dea.&Cl».  411. 

c  NeUon  v.  London  Auvfunce  Company,  2 
Sim.  &  Stu.  292. 
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ordered  at  subsequent  meetings  of  the  pro- 
prietors, which  the  defendants  did  not  at- 
tend. Tindal,  C.  J.,  said,  "having  been 
directors  in  1825,  what  have  they  done  to 
divest  themselves  of  that  character?  It 
va$  in  their  power  f  hm/e  declared  of,  but 
if  they  omitted  so  to  do,  they  are  in  the 
condition  of  partners,  who,  having  quitted 
a  business,  allow  tiieir  names  to  remain  on 
a  door,  or  otherwise  hold  then&selves  out  to 
the  world  as  responsible."^  And  Park^  J., 
said,  **the  last  question  is,  whether  they 
ever  divested  themselves  of  the  chaiaeter  of 
directors.  There  is  no  evidence  whatever 
to  shew  that  they  took  steps  lor  this  purpose, 
or  to  absolve  themselves  from  the  liability 
they  had  incurred." 

But  the  part  of  this  subject  most  in  doubt 
is,  whether  a  person  who  has  not  signed 
the  deed,  and  is  a  mere  holder  of  scrip,  may 
relieve  himself  of  all  liability  by  parting 
with  his  scrip.  As  to  ugning  the  deed,  it 
is  clear  that  liability  may  be  incurred  with- 
out taking  thia  step. 

Tlius  it  is  not  necessary  that  directors 
should  actually  sign  the  deed  of  setdement 
to  estabfieh  their  fiability.  "  If  they  con-* 
sented  to  be  directors,  or  belonged  to  tlie 
board  of  management,  they  are  responsible 
for  the  proceedings  of  the  board :"'  and  in 
Mawisley  v.  Le  Bimtc,  Esq,,  Bayley,^  J., 
said,  "  I  shall  take  it  for  granted  that  the 
defendant  would  never  have  continued  to 
act  as  a  director  so  long,  without  he  had 
executed  the  deed.  It  appears  to  me  that 
he  is  liable  as  a  partner.  He  was  at  the 
meetings  of  the  directors  acting  from  tim^ 
to  time,  and  went  to  see  the  works  in  pro- 
gress." 

And  tfaie  same  rule  has  been  laid  down 
with  respect  to  shareholders  in  two  cases : 
The  first  of  these  is  Perring  v.  Hone,  which 
is  a  very  important  one.  In  this  it  was 
held  first  by  Best,  C.  J.,  at  nisi  prhts,*  and 
afterwards  by  the  full  Court  of  Common 
Pleas,  that  a  person  having  received  scrip 
receipts,  but  sold  them  before  the  deed  for 
the  formation  of  the  company  was  executed, 
was  liable  as  a  partner  in  the  concern,  al- 
though he  never  signed  the  deed.  *'  It  has 
been  contended,"  said  Best,  C.  J.,  **  that 
none  were  partners  bat  they  who  agned 
the  deed.  Bat  all  who  subscribed  to  the 
partnership  fend  most  be  taken  to  h«v«  as- 
sented to  the  deed,— -an  assent  which  the 
pkdntifis  countenanced  by  afterwards  at- 
tempting to  (fispose  of  their  interest.    £vea 

k  Per  Botanquet,  J.,  7  Bing.  118. 

»  2  C.  &  P.  409.  "  2  C.  &  P.  401. 

n  6  Bing.  28. . 
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if  there  had  been  nothing  in  the  deed  to 
bind  them,  they  could,  only  g^t  rid  of  that 
interest  by  regular  notice  in  the  Gazette ; 
but  it  was  provided  by  the  deed  that  notice 
should  be  given  to  the  directors  of  the 
person  to  whom  it  was  proposed  to  make  a 
transfer.  Without  such  a  provision  any 
person  might  hold  a  share,  so  long  as  it  was 
advantageous,  and  then  dispose  of  it  to  a 
pauper,  cheating  the  creditors  and  his  co- 
contractors.  But  a  party  who  has  once 
engaged  in  a  concern  of  this  nature  cannot 
so  easily  divest  himself  of  his  liability." 

It  would  seem,  therefore,  from  this  case, 
that  a  person  cannot  get  rid  of  his  liability 
by  simply  parting  with  his  scrip  receipt ; 
but  that  if  he  signs  the  deed,  and  transfers 
bis  share  in  the  way  prescribed  by  it,  he 
can  relieve  himself  of  his  liability. 

In  the  subsequent  case  of  Ellis  v. 
Sehmwch/^  the  rule  laid  down  in  Perring  v. 
Home  was  adhered  to.  There  the  defendants 
had  purchased  the  scrip  of  a  mining  com- 
pany originated  in  fraud,  and  had  attended 
one  meeting  of  the  company ;  but  they  never 
aigned  the  partnership  deed,  were  innocent 
of  the  fraud,  and  transferred  their  scrip 
before  the  plaintiff  commenced  an  action 
for  goods  furnished  to  the  company  after 
the  defendanto  had  purchased  their  scrip ; 
and  it  was  held  by  the  Court  of  Common 
f^teas  that  they  were  liable  for  goods  sup- 
ptictd  tQ  the  company.  They  did  not  get 
rid  of  dieir  Uability  by  the  mere  transfer  of 
their  scrip. 

The  esses  of  Hone  v.  Perring,  and  SHUs 
▼.  Sckmaeek^  hare,  however,  been  a  good 
deal  shaken  by  the  case  of  Fos  v.  Clifton,** 
which  was  very  much  considered  by  the 
present  learned  Chief  Justice  of  the  Com- 
mon Pleas.  In  that  case  a  prospectus  was 
issued  for  a  distillery  company,  with  a 
capital  of  600,000/,  and  1200,000  shares, 
and  to  be  conducted  pursuant  to  the  terms  of 
a  deed  to  be  drawn  up.  No  more  than 
75,000  shares  were  ever  allotted,  only 
2300  persons  paid  the  first  deposit,  only 
1 106  the  second,  and  only  63  signed  the 
deed ;  and  the  directors  after  the  term  for 
paying  the  second  instalment  had  elapsed, 
advertised  that  persons  who  had  omitted  to 
pay  had  forfeited  their  interest  in  the  con- 
cern ;  and  it  was  held  that  an  application 
for  shares  and  payment  of  the  first  deposit 
did  not  constitute  a  partner  one  who  had 
not  otherwise  interfered  in  the  concern  i  and 
that  the  insertbn  of  hia  name  by  tlie  secre- 
tary of  the  company,  in  a  book  containing  a 

o6Bing.  776;  9  Bing.  120. 


list  of  subscribers,  was  not  a  holding  out  as 
partner.  The  arg^uments  and  judgments  in 
this  case,  however,  turned  chiefly  on  the 
question  of  partnership,  and  the  Court  de» 
clined  to  give  any  opinion  "as  to  the 
divesting  of  the  liability  of  any  of  the  de- 
fendants by  the  sale  of  their  scrip  before 
this  contract  was  entered  into ;"  so  that  the 
question  as  to  whether  a  holder  of  scrip 
can  divest  himself  of  his  liability  by  trans- 
ferring it  to  another  remains  undecided. 

Perhaps  it  would  be  held  that  if  he  had 
taken  no  part  whatever  in  the  concerns  of 
the  company,  he  would  be  able  thus  to  re- 
lieve himse^i  but  if  he  took  any  part,  or  in 
any  way  held  himself  out  to  the  public  as  a 
partner,  we  think  the  cases  warrant  us  in 
saying  he  would  be  held  liable,  although  he 
never  signed  the  deed. 

It  has  been  very  recently  decided  that  a 
shareholder  Cannot  relieve  himself  of  his 
liability  as  to  calls  on  his  shares  by  pleading 
that  he  has  forfeited  them.  In  debt  for 
calls  due  from  the  defendant  as  a  proprietor 
of  shares  in  the  London  and  Brighton  Rail- 
way Company,  the  defendant  when  under 
terms  of  pleading  issuably,  had  obtained  a 
judge's  order  for  pleading.  1.  Never  in- 
debted. 2.  Defendant .  not  a  proprietor. 
3.  That  by  non-payment  of  previous  calls, 
he  had  forfeited  his  shares  before  the  making 
the  calls  in  question.  4.  That  he  had 
i  forfeited  his  shares,  and  ceased  to  be  a 
proprietor  after  the  making  of  the  calls  in 
question,  and  before  the  commencement  of 
this  action.  Talfourd,  Seijt.  obtained  a 
rule  nisi  to  set  aside  this  order  as-  to  the 
last  two  pleas,  on  the  ground  that  by  ^e 
rulway  act,  1  Vict.  c.  119,  s.  148,  it  ia 
sufficient  for  the  company  to  prove  at  the 
trial  that  the  defendant  was  a  proprietor  of 
shares  at  the  time  of  the  calls  for  which  the 
action  is  brought.  The  third  plea  therefore, 
was  unnecessary  in  addition  to  the  second, 
and  the  fourth  was  inconsistent  with  the 
act.  Stephen,  Serjt.,  for  the  defendant, 
contended  that  it  would  be  hard  to  deprive 
him  of  the  power  of  shewing  that  he  had 
ceased  to  be  a  proprietor  before  the  action 
commenced,  as  the  company  might  reim- 
burse themselves  by  disposing  of  the  for- 
feited shares.  Sed  per  Curiam,  the  third 
plea  is  unnecessary,  and  the  fourth  contrary 
to  the  spirit  and  meaning  of  the  act  of  par- 
liament.   The  rule  must  be  made  absolute.^ 


p  London  and  Brighton  Railway  Company  v. 
Fairchugh,  6  Bing.  N.  C.  2/0. 
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NOTES 
ON   PARLIAMENTARY    RETURNS 

RESPECTING 

THE  COURTS  OF  EQUITY. 


SIX    CLERKS     OFFICE. 


f'ROM  a  return  ordered  by  the  House  of 
Commons  to  be  printed,  18th  Feb.  1840, 
it  appears  that  each  Six  Cleik's  income, 
after  paying  for  his  office  expenses,  clerks, 
porter,  and  servants,  and  we  know  not 
what  else,  is  about  1,800/.  a-year.  The 
suitors,  therefore,  besides  paying  the  clerks 
and  porters  of  these  gentlemen,  have  to 
pay  into  the  pockets  of  these  gentlemen 
themselves  an  absolutely  useless  tax  of 
about  11,000/.  a-year;  before  they  can  be 
allowed  to  pass  the  portals  of  the  Court, 
and  to  employ  the  barristers  and  solicitors 
in  Chancery  matters.  This  tax  is  over  and 
beyond  a  tax  of  40,000/.  needlessly  paid  to 
the  Clerks  in  Court  (i.  e.  paid  to  them  beyond 
the  amount  necessary  to  pay  them  hand- 
somely for  the  duties  they  do)  .*  E  converso, 
therefore^  the  solicitors  in  this  one  quarter  of 
the  Court  alone  have  to  submit  to  a  drag 
of  50,000/.  a-year  (perhaps  60,000/.  or 
70,000/  a-year),  operating  to  keep  away 
their  customers,  and  to  debar  them  from  th6 
free  exercise  of  this  portion  of  their  profes- 
sion. Toll,  to  this  or  some  enormous  extent, 
is  taken  by  the  Six  Clerks*  Office  from  all 
who  come  to  employ  them.  Setting  out  of 
the  question  for  a  moment  the  solicitor's 
honest  duty  towards  his  client,  viz.  that  of 
protecting  him  from  all  improper  taxes  and 
impositions  in  his  pursuit  of  justice  —  a  duty 
(we  are  happy  for  the  honour  of  the  body 
of  solicitors  to  say)  which  every  year  sees 
better  fulfilled,  and  putting  this  obnoxious 
impost  before  the  eyes  of  solicitors  in  the 
most  selfish  point  of  view  we  can,  it  is  plain 
that  it  is  their  interest  to  allow  no  one  to 
take  money  out  of  their  clients'  pockets 
except  themselves  and  the  bar,  and  to  allow 
the  bar  to  do  it  only  for  services  rendered, 
— not  for  hand- motions  and  the  like.  Any 
solicitor  who  may  look  on  his  clients  as  those 
who  are  to  pay  black  mail  to  him,  if  such 
solicitor  there  be,  must  certainly  be  anxious 
that  he  himself  should  be  the  only  reiver. 


*  See  Field^s  observations  on  the  Equity  Of- 
fices, page  16.  F^m  the  retiun  as  to  warrants 
on  taxation,  we  should  guess  60,000/.  or 
70,000/.,  instead  of  40fiM. 


The  solicitors  have  the  sole  keeping  of  the 
client's  purse,  and  both  honourable  duty  and 
selfish  interest,  therefore,  alike  combine  to 
prompt  them  to  keep  strangers'  fingers  out 
of  it.  without  full  return  got  for  what  is 
taken  out. 

With  reference  to  taxation  of  costs,  much 
light  has  been  thrown  on  this  subject  by  a 
return  from  the  masters  (printed  with  the 
above  return)  of  the  number  of  warrants  on 
leaving  bills  of  costs,  and  the  number  of 
warrants  to  tax  issued  by  each  of  the  mas- 
ters during  the  years  1838  and  1839.  In 
the  year  1839,  11,136  warrants  for  taxing 
costs  were  taken  out.  Some  of  these — but 
not  many  —  may  be  in  lunacies  and  other  ex 
parte  matters,  in  which  a  Clerk  in  Court 
does  not  attend.  But  we  cannot  think  that 
much  less  than  three  attendances,  one  with 
another,  can  have  been  charged  by  Clerks 
in  Court,  in  one  cause  with  another,  i.e.  one 
attendance  for  plaintiff  and  two  for  two  sets 
of  defendants, — it  would  very  rarely  indeed 
happen  that  there  were  not  two  parties  at- 
tending one  taxation.  Say  there  were  two 
and  a  half  on  these  1 1 ,1 36  warrants ;  if  so, 
the  Clerks  in  Court  were  paid  in  1839. 
9,2B0/.  for  taxation.  From  Mr.  Spence's 
supplement  to  his  three  addresses  (note  to 
page  9)  it  appears  that  there  is  an  unprinted 
parliamentary  return  shewing  that  one  of 
the  Clerks  in  Court  receives  nearly  one-fifth 
of  the  whole  income  of  the  office.  If  so,  as 
two  Clerks  in  Court  are  not  unfrequently  in 
personal  attendance  on  one  taxation,  one 
of  whom  therefore  is  for  the  time  wasted,  five 
could  do  all  the  taxing  work  of  the  office  ; 
and  the  income  to  each  from  the  present 
fees  on  taxing  alone  would  be  nearly  2,000/. 
a-year  each. 

The  return  so  long  ordered  from  the 
Clerks  in  Court,  of  the  total  income  of  the 
office,  is  not  yet  made. 

Mr.  Field's  calculations  in  his  pamphlet 
were  based  on  the  supposed  proportion  be- 
tween the  office  receipts  for  taxation  and  for 
other  business  done. 

If  his  proportions  are  right,  and  the  re- 
ceipts for  taxation  were,  in  1839,  9,280/  , 
then  the  whole  office-receipts  of  the  Six 
Clerks*  Office  in  1 839  could  not  be  much 
under  100,000/. ;  a  tax  upon  justice,  or  a 
premium  on  injustice,  so  g^ss  that  no  go- 
vernment, however  lethargic,  is  justified  in 
leaving  the  matter  unattended  to.  It  seems 
to  us'a  matter  which  that  important  body, 
the  solicitors,  ought  to  bring  before  the 
legislature  by  petitions. 


Notes  on  Parliamentary  Returns. — New  Bills  in  Parliament, 


maiitbba  in  cuamcbrt. 

A  return  has  been  made,  by  order  of  the 
House  of  Ck>mmon8  (printed  30th  March, 
1840)  being  an  abstract  of  the  Masters' 
returns  under  Lord  Brougham's  Chancery 
Act,  from  which  it  appears  tiiat  about  half 
of  the  references  pending  have  been  pending 
above  ^ve  years  !  It  appears  that  the  aver- 
age of  the  Master's  attendance  in  his  office 
is  about  four  hours  and  a  half,  or  five  hours 
a-day.  •  Some  Masters  state  it  as  high  as 
six  hours ;  but  as  we  know  well  by  expe- 
rience diat  the  Masters  are  very  often  not 
there  till  nearly  or  quite  eleven  o'clock,  and 
as  the  six  hours  must  be  from  ten  till  four, 
we  apprehend  that  the  attendance  is  calcu- 
lated on  the  returns  of  warrants  taken  out 
in  the  warrant-book,  and  not  on  the  actual 
time  spent  by  the  Master  in  his  chair  of 
office.  At  any  rate  this  return  is  decisive 
against  increasing  the  number  of  Masters. 
The  Masters,  to  do  their  work  well,  must 
be  fully  employed,  and  till  they  are  fully 
employed  six  hours  a  day  (now  they  are  a 
considerable  part  of  almost  every  day  sitting 
in  their  offices  doing  nothing),  they  will  be 
improved  by  giving  them  more  work  to  doi 

Owing  to  Lord  Henley's  state  of  mind, 
much  inconvenience  to  the  suitor  may  be 
expected  There  seems  no  power  without 
an  act  of  parliament  of  removing  him, 
and  appointing  a  successor;  so  clumsily 
was  Lord  Brougham's  Chancery  Bill  con- 
structed ! 

The  disgraceful  length  to  which  references 
are  protracted  (in  Michaelmas  Term,  1839, 
1 ,042  of  those  pending  had  been  pending 
above  five  years),  calls  for  some  pungent 
legislative  interference.  At  the  same  time, 
with  reference  to  these,  a  large  allowance 
must  be  made  for  many  of  them  being  re- 
ceivers* accounts,  &c.,  which  in  their  nature 
must  be  kept  pending.  The  tendency  of 
all  the  new  facts  which  come  out  relative  to 
the  state  of  the  equity  business,  is  to  shew 
that  tbe  evil  of  the  delay  in  hearing  opposed 
causes,  and  of  the  arrears  of  those  causes  in 
the  cause  paper  (the  whole  paper  is  com- 
posed of  them)  —  great  and  glaring  as  it  is — 
is  by  no  means  the  great  evil  of  the  Court. 
The  delays  of  the  offices  affect  all  causes, 
consent  and  short  (which  form  the  prin- 
cipal body  of  causes  in  the  Court),  as  well 
as  opposed.  This  most  important  fact  should 
never  be  forgotten. 

BQVITT  EXCHBQUBB. 

New  returns  respecting  the  Equity  Ex- 
chequer have  been  printed  by  an  order  of  the 
House  of  Lords,  of  25  Feb.  1840,     II  ap- 


pears that  the  average  of  bills  filed  per  an- 
num has  fallen  from  250  a-year  to  below 
200.  From  another  House  of  Lords'  return, 
printed  20th  March,  1840,  it  appears  that 
fourteen  appeals  from  the  Equity  Exchequer 
were  preferred  to  the  House  of  Lords  in  four 
years.  According  to  the  ratio  causes  heard 
in  Chancery  bear  to  those  heard  in  the  Ex- 
chequer in  the  same  four  years,  there  should 
have  been  two  hundred^  but  it  was  really 
only  six  !  These  returns  alone  m£dce  the 
question  of  continuing  the  Exchequer  as  an 
independent  Court  without  an  appeal  ex- 
cept to  the  House  of  Lords^  a  question  wMcb 
cannot  be  argued. 


LORD   BROUGHAM  S   JUOGHBNTS   WHBN 
CHANCBLLOR. 

Lord  Brougham  has  had  two  returns 
made  (at  least  we  suppose  they  are  his), 
respecting-  the  number  of  motions  and  pe- 
titions heard  by  him  during  his  Chancellor- 
ship, and  of  the  appeals  from  his  decisions 
(ordered  to  be  printed  6th  and  1 7th  March, 
1840).  These  returns  have  a  purely  per- 
sonal bearing,  and  are  of  no  value  as  regards 
the  grent  questions  respecting  Chancery  Re- 
form, to  which  alone  we  should  wish  to  see 
the  publi  c  mind  d irected .  We  therefore  say 
1^0 thing  about  them  here. 


NEW  BILLS  IN  PARLIAMENT. 


SEnUCTION  AND  BREACH  OF  PROMISE  OF 

MARRIAGE. 

This  bill  proposes  to  give  summary  power  to 
JuHtices  of  the  Peace  in  special  sessions  as- 
sembled, in  certain  cases  of  seduction  or 
breach  of  promise  of  marriage.  It  recites 
that  from  tne  expenses  attendant  upon  civil 
actions  for  loss  of  service,  or  breach  of  promise 
of  marriage,  the  poorer  classes  of  the  commu- 
nity are  unable  to  avail  themselves  of  such  re^ 
medies ;  and  it  ia  therefore  expedient  to  estabr 
lish  some  cheap  and  summary  process  whereby 
such  evils  should  be  rememed.  The  euactr 
mens  are, 

1 ,  That  from  and  after  the  passing  of  this  act 
it  shall  be  lawful  for  any  woman  wno,  having 
been  seduced  by  any  person  under  promise  of 
marriage,  is  or  has  become  incapable  of  foUow- 
ing  her  usual  occupation,  or  for  any  parent  or 
guardian,  master  or  mistress,  who,  by  tne  seduc- 
tion of  his  or  her  daughter,  ward  or  servant,  by 
any  person,  shall  have  been  aggrieved,  and  is  or 
has  been  deprived  of  the  temporary  service  of 
such  daughter,  ward  or  servant,  to  make  impli- 
cation to  any  justice  of  the  peace  for  any  county, 
riding,  division  or  place,  wherein  the  person  so 
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offending  as  aforeeaid  shall  be  found;  and 
such  justice  of  the  peace,  having  made  due 
inquiry  into  such  complaint,  shall  if  he  shall 
think  fit,  having  first  taken  the  information  of 
the  complsdnant  on  oath,  issue  a  summons  to 
the  party  charged  with  such  offence  to  appear 
at  the  next  special  seesions  to  be  held  for  the 
a(^udication  of  such  cases,  as  hereinafter  en- 
acted: Provided  always,  that  fourteen  days 
at  least  sliall  intervene  between  the  issue  of 
the  summons  and  the  dav  appointed  for  hear- 
ing the  case  at  the  special  sessions. 

2.  That  the  person  charged  with  such  of- 
fence as  hereinbefore  mentioned  shall  have  no- 
tic^  in  the  said  summons  to  come  prepared 
with  all  necessarv  evidence  to  rebut  the  charge 
contained  in  such  summons ;  and  at  the  hear- 
ing of  all  such  cases,  proof  of  the  fact  charged 
against  such  person  shall  only  be  established 
on  the  evidence  of  two  credible  witnesses  at 
the  least,  whereof  the  woman  seduced  in  either 
case  may  be  one. 

3.  Eight  special  sessions  i^year  to  be  ap- 
pointed for  the  hearing  of  such  cases. 

4.  That  the  justices  of  the  peace  assembled 
at  such  special  sessions,  having  heard  all  the 
evidence  adduced  on  either  side  shall  adjudicate 
thereon,  either  by  acquitting  the  person  so 
charged  as  aforesaid,  or  by  inflicting  such  pen- 
alty or  punishment  as  is  hereinafter  enacted ; 
»na  such  judgment  shall  be  final  and  conclu- 
fiive  to  all  intents  and  purposes  whatsoever. 

5.  Party  not  appearing  upon  sunmions,  the 
case  to  be  decided  in  his  absence. 

6.  That  if  the  justices  of  the  peace  so  as^ 
sembled  shall  consider  the  charge  ftiUy  proved 
against  the  person  accused,  it  shall  be  lawful 
for  them  to  impose  a  penalty  not  exceediug 
thirty  pounds,  together  with  the  costs  of  the 
proceedings,  either  to  be  paid  in  one  sum,  or 
by  such  mstalments,  n6t  exceeding  six  in 
number,  as  to  the  sadd  justices  shall  seem  fit : 
Provided  that  the  times  specified  by  the  justices 
for  the  payment  of  such  mstalments,  shall  not 
in  the  whole  exceed  eighteen  months  from 
Che  period  at  which  the  adjudication  shall  have 
taken  place. 

7.  That  such  sum  or  sums  shall  in  case  of 
breach  of  promise  of  marriage  be  paid  to  the 
complainant,  and  in  cases  of  seduction,  to  the 
party  complaining,  for  the  use  of  any  okspnag 
the  fruit  of  the  illicit  connection,  or  to  such 
other  person  or  persons,  for  the  said  use,  as  to 
the  said  justices  shall  seem  fit. 

8.  In  default  of  payment,  distress  may  be  is- 
sued, and  should  it  appear  to  the  justices  of  the 
peace  that  there  are  no  effects,  they  are  em- 
powered to  commit 

9.  Prosecution  of  offences  under  this  act  to 
be  within  eighteen  calendar  months. 

10.  Convictions  to  be  filed  with  clerk  of 
peace.  Clerk  to  the  magistrates  to  make  an 
entry  of  such  cases. 

[The  schedule  contms  the  form  of  convic- 
tion.] 


CHANGES  IN  THE  LAW 

IN  THB  FKB8ENT  SESSION  OP  ^AHLIAMBITT. 

No.  I. 


3  Vic.  c.  9. 

PARLIAMENTARY  PAPERS. 

y^A  j4ct  to  give  summary  protection  to  p^" 
sons  employed  in  the  putlication  o/parlia^ 
mentary papers,        \\Ath  /Ipril  1840.] 

Proceeding's,  criminal  or  civil,  against  persons 
for  publication  of  papers  printed  ly'' order  of 
parliament,  to  be  stayed,  upon  delivery  of  a  cer- 
tiflcate  and  affidavit  to  the  effect  that  such  pud^ 
lication  is  by  order  of  either  House  of  ParliO' 
ment. — Whereas  it  is  essential  to  the  due  aad 
effectual  exercise  and  discharge  of  the  func- 
tions and  duties  of  parliament,  and  to  the 
promotion  of  wise  legislation,  that  no  ol>- 
structions  or  impediments  should  exist  to 
the  publication  of  such  of  the  reports,  papers, 
votes,  or  proceedings  of  either  House  of 
Parliament,  as  such  House  of  Parliament 
may  deem  fit  or  necessary  to  be  published : 
And  whereas  obstructions  or  impediments 
to  such  publication  have  arisen,  and  hereafter 
may  arise,  by  means  of  civil  or  criminal  pro- 
ceedings being  taken  against  persons  employed 
by  or  acting  under  the  authonty  of  the  Houses 
oi  Parliament,  or  one  of  them,  in  the  pub- 
lication of  such  reports,  papers,  votes,  or 
proceedings;  by  reason  and  for  remedy 
whereof  it  is  expedient  that  more  speedy  pro- 
tection should  be  afforded  to  all  persons  acting 
under  the  authority  aforesaid,  ana  that  all  suoE 
civil  or  criminal  proceedings  should  be  sum- 
marily put  an  end  to  and  determined  in  manner 
hereinuter  mentioned :  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Mijesty,  by  and 
with  the  advice  and  consent  of  the  iJords  spi- 
ritual and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  that  it  shall  ana  may  be 
lawful  for  any  person  or  persons  who  now  is 
or  are,  or  hereafter  shall  be,  a  defendant  or 
defendants  in  any  civU  or  criminal  proceeding 
commenced  or  prosecuted  m  any  manner 
soever,  for  or  on  account  or  in  respect  of  the 
publication  of  any  such  report,  paper,  votes,  or 
proceedings  by  such  person  or  persons,  or  by 
nis,  her,  or  tneu:,  servant  or  servants,  by  or 
under  the  authority  of  either  House  of  Parlia- 
ment, to  bring  before  the  court  in  which  such 
proceeding  shall  have  been  or  shall  be  so  com- 
menced or  prosecuted,  or  before  any  judge  of 
the  same  (if  one  of  the  Superior  Courts  at 
Westminster,)  first  giving  twenty-four  hours 
notice  of  his  intention  so  to  do  to  the  prosecu- 
tor or  plaintiff  in  such  proceeding,  a  certificate 
under  the  hand  of  the  Lord  High  Chancellor 
of  Great  Britain,  or  the  Lord  Keeper  of  the 
Great  Seal,  or  of  the  Speaker  of  the  House  of 
Lords,  for  the  time  bemg,  or  of  the  Clerk  of 
the  Parliaments,  or  of  the  Speaker  of  the 
House  of  Commons,  or  of  the  Clerk  of  the 
same  House,  stating  that  the  report,  paper, 
votes,  or  proceedings,  as  the  case  may  be,  in 
respect  whereof  such  civil  or  criminal  proceed* 
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lug  shall  hate  been  commenced  or  prosecuted, 
was  published  b]r  such  person  or  persons,  or  by 
his,  her,  or  their  servant  or  servants,  bv  order 
or  under  the  authority  of  the  House  of  Lords 
or  of  the  House  of  Commons,  as  the  case  mw 
be,  together  with  an  affidavit  verifying  sucn 
certificate;  and  such  court  or  Jud^e  shall  there- 
upon immediately  stay  such  dvS  or  criminal 
proceeding,  and  the  same,  and  every  writ  or 

Srocess  issued  therein,  shall  be  and  shall  be 
eemed  and  taken  to  be  finally  put  an  end  to, 
determined,  and  superseded  by  virtue  of  this 
act. 

2.  rreeeedtMgt  to  he  Hatfed  when  commenced 
in  respect  of  a  copy  of  an  authenticated  report, 
^c.^-Aud  oe  it  enacted,  that  in  case  of  any 
ciril  or  criminal  procee/Ung  hereafter  to  be 
commenced  or  prosecuted  for  w  on  account  or 
in  reject  of  Cue  publication  of  any  copy  of 
such  report,  Pftper,  votes,  or  proceeding's,  it 
•hall  be  lawful  for  die  defendant  or  defenaants 
at  any  stage  of  the  pn>ceedings  to  lay  before 
the  Court  or  Judge  such  report,  paper,  votes, 
or  proceedings,  and  such  copy,  witn  an  affidavit 
venf^g  such  repor',  paper,  votes,  or  proceed- 
ings, and  the  correctness  of  such  copy,  and  the 
Court  or  Judge  shall  immediately  stay  such 
dvO  or  criminal  proceeding,  and  the  same,  and 
every  writ  or  process  issued  therein,  shaU  be 
and  shaU  be  deemed  and  taken  to  be  finally 
pat  an  end  to.  determined,  and  superseded  by 
virtue  of  this  act. 

3.  /n  proceedings  for  prtniing  amy  ertract 
or  abstract  of  a  neper,  it  may  be  shewn  that  such 
estraet  was  noni  fide  mii«2?.— And  be  it  enacted, 
that  it  shall  be  lawful  in  any  civil  or  criminal 
proceeding  to  be  commenced  or  prosecuted 
for  prihting  any  extract  from  or  abstract  of 
such  report,  paper,  votes,  or  proceedings,*  to 
give  in  evidence  under  the  general  issue  such 
report,  paper,  votes,  or  proceedings,  and  to 
fihow  that  sueh  extract  or  abstract  was  pub- 
lished bond  Ji'le  and  without  malice ;  and  if 
such  shall  be  the  opinion  of  the  Jury,  a  verdict 
of  not  guilty  shidl  be  entered  for  the  defendant 
or  defendants. 

4.  Jet  n*>t  to  affect  the  priviieges  of  Parlia^ 
«A/.— Provided  always,  and  it  is  hereby  ex- 
pressly declared  and  enacted,  that  nothing 
iKsreia  cootained  ^aB  be  deemed  or  taken,  or 
held  or  construed,  dy^eetly  or  indirectly,  by 
implication  or  otherwise,  to  affect  the  privileges 
«f  Parliament  in  any  manner  whatsoever. 


FURTHfiR  RE.ADMIS6I0N   OF  AT- 
TORNEYS. 
LaH  day  of  Easter  Term,  1840. 


LAW  AS  TO  MARRIAGES  ABROAD 
WITHIN  THE  PROHIBITED  DE- 
QREES  OF  AFFINITY. 


Thomas  Brown,  14.  Little  Russell  Street, 
Drury  Lane ;  and  25,  Mitre  Street,  Lambeth. 
[This  name  has  been  added  to  the  list  by  a 
Ririe  of  Court,  dated  22d  April  (the  term  hav- 
ing commenced  on  the  15th)  With  submis- 
sion to  the  learned  judge  who  made  the  rule, 
we  beg  to  observe  that  the  object  of  giving  a 
term's  notice  may  be  defeated  by  this  indul- 
gence ;  and  we  submit  the  practice  should  not 
he  relaxed  without  very  strong  reason,    Ei><] 


OvR  readers  will  recollect  that  in  January 
kstwc  called  their  attention  at  some  length 
to  the  uncertain  6tat»  of  this  law,  and  to  the 
necessity  of  its  being  placed  on  a  clear  and 
well-understood  footing.  Our  observations 
have,  we  believe,  given  rise  to  a  petition  to 
the  House  of  Commons  from  the  Liverpool 
Law  Society,  which  we  print  below,  and 
we  understand  other  petkiona  are  likdjr  to 
follow.  Measures  are  ako,  we  beUevo, 
contemplated  by  parties  afifected  by  the  pro- 
hibitions of  the  act  of  5  &  6  W.  4,  c  54, 
to  procure,  if  possible,  the  repeal  of  those 
prohibitions. 
The  petition  states— 

''  That  notwithstaadiBg  the  act  of  parfiament 
passed  in  the  year  one  thousand  eight  hundred 
and  thirty- five,  declaring  void  future  marriages 
between  persons  witliin  the  prohibited  degrees 
of  affinity,  which  were  by  the  Canon  Law  void- 
able only,  it  appears  to  be  the  opinion  of 
civilians  and  common  lawyers,  that  marriages 
abroad  between  English  subjects  witliinsueh 
degrees  of  affinity  are  valid,  as  respects  pro- 
perty  in  this  country,  whenever  their  removal 
abroiaid  is  bond  fide  with  the  intention  of  re^ 
maining  there ;  and  many  are  of  opinion  l^at 
such  marriages  abroad,  wiUiout  any  intention 
Of  permanent  re^ence  there  are  also  valid  ( 
and  in  conseauence  of  such  i^inions  marriage# 
are  constantly  taking  place  abroad  beivee* 
English  subjects  within  the  prohibited  degi^ees 
of  affinity  (more  particularly  between  widowers 
with  families  and  tlieir  deceased  wives'  sisters  ;> 
That  whilst  the  uncertainty  of  the  law  leaves 
open  to  objection  the  tide  of  the  offsspring  of 
such  mamages  to  the  estates  and  m^perties  of 
their  parents  in  this  kingdom,  k  nas  not  pre- 
vented, but  rather  g^vea  encouragement  to 
them,  and  nrast  ultimately  1>e  productive  of 
great  uneasiness,  expence,  and  litigation,  ta 
the  children,  and  to  persons  ndio  may  claim 
property  as  purchasers  from  them. 

''That  at  the  time  of  the  passing  of  the 
aforesaid  act  the  public  was  lea  to  expect  tiMt 
some  ulterior  measure  would  be  brought  i» 
with  reference  to  marriages  within  certam  pro- 
hibited  degrees  of  affinity,  and  that  the  afore- 
said act  was  a  temporary  measure  only;  but 
five  years  have  now  elapsed  without  any  such 
measure  being  proposed,  and  parties  whose 
ofl&pring  are  thus  a£lected  by  ttie  law  feel  them- 
selves in  a  position  which  renders  it  difficult 
for  them  to  petition  for  any  legislative  inter- 
ference. 
"The  petitioners  pray  the  house  to  take 
into  consideration  tlie  present  state  of  the 
law  with  regard  to  marriages  between 
parties  within  the  prohibited  degrees  of 
affinity,  and  to  adopt  such  measures  as  to 
the  house  shall  seem  fit," 
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EXEMPTION  OF  ATTORNEYS  FROM 
SERVING  ON  CORONER'S  JURIES. 


We  recently  noticed  the  question  raised  by 
Mr.  Wakley,  one  of  the  coroners  for  Middle- 
sex, regarding  the  supposed  liability  of  attor- 
neys to  serve  as  jurymen  on  Coroners'  Inquests, 
(see  19  L.  0. 466,)  It  appears  that  amongst  the 
attorneys  summoned  on  such  inquests,  were 
several  members  of  the  Incorporated  Law  So- 
ciety, and  the  attendance  on  such  summonses 
being  peculiarly  inconvenient  to  solicitors,  and 
injurious  to  the  interests  of  their  clients,  the 
Committee  of  Management  submitted  a  case 
to  the  Attorney  and  Solicitor  General.  The 
quaeries  on  the  case,  and  the  opinion  of  the 
learned  counsel  have  been  placed  up  in  the 
Hall  of  the  Society  for  the  information  of  the 
members,  and  the  following  are  copies : 

1.  Whether  attorneys  and  solicitors  of  the 
Superior  Courts,  are  liable  to  serve  as  jurymen 
on  coroners'  Inquests  ?  and  if  so  to  what  penalty 
or  punishment  do  they  subject  themselves  by 
refusing  to  serve  ? 

2.  In  case  you  should  be  of  opinion  that  they 
are  not  liable  so  to  serve,  what  course  should 
be  taken  to  establish  the  pri\ilege,  and  to  put 
a  stop  to  the  practice  of  causing  attorneys  and 
solicitors  to  be  summoned  ?  and  will  it  be  neces- 
sary that  an  attorney  or  solicitor  who  may  be 
summoned  should  personally  attend  the  inqueeit 
and  claim  the  exemption,  or  will  it  be  suffi- 
cient to  send  to  the  coroner  notice  of  such  ex- 
emption? or,  must  a  writ  of  privilege  be  sued 
out  on  each  occasion  ?  or  what  other  mode  of 
proceeding  do  you  recommend  to  be  adopted  f 

1.  We  are  of  opinion  that  attorneys  and  so- 
licitors of  the  Superior  Courts  are  not  liable  to 
serve  on  coroners'  inquests. 

2.  We  think  the  best  mode  of  trying  the 
question,  would  be  for  an  attorney  sunmioned 
on  a  coroners'  Inquest,  to  attend  and  claim  his 
privilege;  and  if  he  should  be  fined  by  the 
coroner  to  contest  the  validity  of  the  fine  in 
the  Court  of  Exchequer. 

Temple,         \  J.  Campbell. 

April  19//J,  1840.  J  Tho.  Wilde. 

We  understand  that  the  Coroner  has  given  di- 
rections to  his  summoning  officer,  not  to  call 
for  the  attendance  of  attorneys  in  future. 

THE  FURTHER  REGULATIONS 
RELATING  TO  THE    POSTAGE   OF 

LETTERS. 


regulations  are  extracted  from  the  Treasury 
Warrant,  published  in  a  supplement  to  the 
London  Gazette  of  24th  Apru. 

"The  Lords  Commissioners  of  her  Ma- 
jesty's Treasury  have  determined  that  all  letters 
and  printed  votes  and  proceedings  of  the  Im- 
perii Parliament,  posted  in  the  United  King- 
dom, may  be  transmitteif  by  the  ^st,  free  of 
postage,  if  duly  stamped,  or  having  a  stamp 
afiixed  thereto,  in  manner  hereinafter  pro- 
vided. 

It  is  then  ordered  ''that  all  letters,  printed 
votes,  and  proceedings  of  the  Imperial  Parlia- 
ment which,  on  and  after  the  6th  Mav,  shaU  be 
posted  in  any  town  or  place  within  tne  United 
Kingdom,  shall,  if  wntten  on  Stamped  Paper, 
or  enclosed  in  stamped  cavers,  or  having  a 
stamp  or  stamps  affiled  thereto,  pass  by  post 
free  as  after-mentioned." 

The  warrant  then  goes  on  to  direct  that  the 
stamps  shall  be  of  equal  amount  to  the  rates  of 
postage  fixed  on  letters  by  the  warrant  of  27th 
December,  if  prepaid,  and  the  rates  on  parlia- 
mentary votes  &c.,  fixed  by  the  warrant  of 
3 1st  January, 

Then  it  is  directed  that  there  shall  be  affixed 
on  such  letters^  votes  &c.  "  such  a  number  of 
adhesive  stamps,  as  alone,  or  in  combination 
with  the  stamp  on  such  letter  or  packet,  or  the 
envelope  or  cover  thereof,  will  be  equal  in 
amount  to  the  rates  of  postage,  to  which  such 
letters  &c.  would  be  liable  under  the  warrants 
of  27th  December,  and  3  i  st  January. 

Letters  '&c.,  posted  without  stamp  and  with- 
out being  pre-paid,  shall  be  charged  according 
to  the  former  warrants,  namelv :  (double  the 
amount  of  rates  when  pre-paid.) 

Letters  &c.  having  less  stamps  than  the  rate 
of.  postage  to  which  they  are  liable,  will  be 
charged  a  postage  of  double  the  amount  of  the 
difference,  if  pre-piud. 

It  is  provided  that  it  shall  be  optional  to  pre- 
pay letters,  &c.  in  like  manner  as  before  the 
present  warrant. 

In  case  any  stamp  shall  be  placed  on  a  letter, 
or  votes,  &c.  which  shall  have  been  used  be- 
fore, the  same  shall  have  no  effect. 


CONSTRUCTION  OF  THE  STATUTE 
OF  GAMING. 


Tub  completion  of  the  Penny  Postage  plan, 
1st  by  stamped  labels ;  2d.  by  stamped  enve- 
lopes ;  dd.  by  stamped  paper ;  ana  4th.  by 
pre-payment,  will  come  into  operation  on 
Wednesday    the    6th   May,      The    following 


I  Ueg  to  solicit  the  assistance  of  my  fellow 
correspondents  on  the  circumstances  of  the 
followmg  peculiar  case : — 

A,  lost  at  play  with  B,,  (7.,  and  />.,  pro- 
prietors of  a  common  gaming-house,  from 
time  to  time,  a  considerable  sum  of  money. 
One  evening,  having  been  unsuccessful,  hi*. 
staked  money  in  his  possession  belonging  to 
another  person,  which  he  likewise  lost.  The 
next  morning  he  waited  on  B,,  and  stated  to 
him  the  fact  that  part  of  the  money  he  lost  on 
the  preceding  evening  did  not  belong  to  him, 
but  was  the  property  of  another  person,  en- 
trusted to  him  to  settle  an  account,  and  he 
ret^uired  the  proprietors  to  advance  hiro,  on 
his  own  personal  security,  a  sum  equal  to  that 
he  lost  on  the  preceding  evening  not  belong- 
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ing  to  him«  informiiig  them  at  the  tame  time 
the  consequences  of  a  refusal  would  be  a  pro- 
secution. Although  at  first  B.  objected  to  the 
loan,  ultimately  he  consented  on  behalf  of 
himself  and  his  co-proprietors  to  advance  the 
sum  required)  on  A.  giving  an  I.  O.  U.  for  the 
amount,  payable  on  demand.  Accordingly  the 
memorandum  was  drawn  up  in  these  words, 
and  signed  bv  ^. :  '*  1. 0.  U  ,  B.,  (7.»  and  />.,  the 
sum  of  /.,  cash  borrowed  this  day,  to  be 
repaid  on  demand,  and  dated  day  of  .** 
A,  never  after  this  transaction  frequented  the 
gaming-house,  and,  in  fact,  has  never  played 
since  that  period.  It  having  come  to  the 
knowledge  of  B.,  (7.,  and  i!>.,  that  A.  is  in  af- 
fluent circumstances,  they  insist  upon  imme- 
diate payment  of  the  note,  and  threaten,  in 
default,  legal  proceedings.  Such  is  the  case. 
Now  let  us  see  what  provision  the  legislature 
has  provided  respecting  it. 

By  the  statute  7  Anne,  c.  14,  s.  1,  it  is  en- 
acted that  "all  notes,  &c.  where  the  whole  or 
any  part  of  the  consideration  shall  be  for 
money,  &c.  Moon  by  gaming,  or  for  repaying 
any  money  knowinglv  lent  to  play  with,  or 
lent  at  the  time  and  place  of  such  play,  to  any 
person  that  shall  play."    The  question  in  the 
present  case  arises  on  the  fonser  part  of  the 
section,  as  to  whether  the  consMeration  of  the 
note  given  by  A.  is  to  be  considered  for  money 
won  by  gaming.    It  is  quite  clear  that  the 
I.  O,  U.  was  not  given  for  repaying  any  money 
knowingly  lent  to  play  with,  if  A,  never  played 
with  B*,  C*,  and  />.,  or  with  anv  other  persons 
after  the  transaction  which  lea  to  the  giving 
of  the  note.    If  A*  had  pliiyed  with  the  money 
soon  after  the  advancing,  that  I  apprehend 
would  be  sufficient  to  have  successfully  resisted 
the  demand  now  made ;  nor  was  the  money 
lent  or  advanced  at  the  time  or  place  of  play- 
ing, but  at  the  private  residence  of  B.    It  is 
difficult  to  state    the  true  construction   the 
Courts  put  on  similar  cases  as  the  present,  nor 
have  I  been  successful  in  finding  any  case  ex- 
actly in  point ;  but  I  think  the  Allowing  cases 
will  shew  the  principle  the  Courts  have  esu- 
blished  and  follow.    Robinson  v.  Biair,  2  Bur. 
1077,  decides  that  money  lost  at  play  is  reco. 
verable  by  llbe  law  of  England ;  but  by  Thig- 
tlevpood  V.  Cracroftt  1  M.  &  8.  600,  it  appears 
that  money  fairly  lost  at  play  cannot  be  re- 
covered back  in  an  action  of  debt  fur  money 
had  and  received,  but  only  in  an  action  founded 
on  the  statute.  Bopne  v  Bayton,  Strange  1 1 65  $ 
Barjetiu  v.  fFalmsfey,  ibid,  1249  ;  Aicinbock  v. 
HoU,  2  Wils.  :^09 ;  and  fFettenhall  v.  /#'cw/, 
1  Esp.  N.  P.  C.  18,  establishes  that  the  statute  of 
Ann  c.  14  only  avoids  securities  for  money 
won  or  lost  at  play,  and  does  not  extend 
to  cases  of  mere  loans  with  any  security  taken ; 
.and  that  16  Car.  2,  c.  7,  s.  3,  only  avoids  con- 
tracts for  money  lost  at  play ;   consequently 
en  action  for  money  Jeut  may  be  maintained, 
although  it  should  appear  that  the  money  lent 
was  lent  by  the  plaintiff  to  the  defendant  for 
the  purpose  of  gaming  with.    The  statute  of 
12  G.  2,  c.  28,  s.  3  i  18  G.  2,  c.  34  ;  13  G.  2, 
c.  19;  29  G.  2,  c.  7,  appear  to  have  reference 
to  the  law  relating  to  gaming. 


In  conclusion,  I  hope  your  correspondenlf 
will  give  this  case  their  best  attention,  not 
only  in  consequence  of  its  importance,  but  the 
practical  point  the  circumstances  involve. 
The  main  question  is,  can  A.  successfully, 
under  the  foregoing  circumstance,  make  any 
defence,  and  what,  to  the  claim  set  up  by  A, 
C,  and  />.  under  any  established  law,  or  the 
gaming  acts  ?  W.  J. 


RE.ADMISSION  WHERE  NO  CER- 
TIFICATE TAKEN  OUT. 


Sir, 
The  doubtful  state  of  the  law  upon  a  subject 
materially  affecting  the  interests  of  many  mem- 
bers of  the  profession,  induces  me  to  call  at- 
tention to  the  point.  The  cjuestion  to  which  I 
refer  is,  whether  the  admission  of  an  attorney 
becomes  void  by  his  neglecting  to  take  out  hit 
certificate  for  one  year  from  the  date  of  such 
admission,  or  whether  the  certificate  may  be 
taken  out  at  anytime  beyond  such  period  with- 
out a  previous  re-admission  being  required. 

The  rule  hitherto  acted  upon  in  the  common 
law  offices  and  sanctioned  by  several  decisions 
(amongst  others  those  of  Ex  parte  Jones,  2 
Dowl.  46 1 ;  and  Ex  parte  Marshall,  6  Dowl. 
626)  was,  that  if  no  certificate  had  been  taken 
out  since  admission,  it  might  be  taken  out  at 
any  time,  although  more  than  a  vear  had 
elapsed,  and  no  re-admission  woula  be  re- 
quired, but  that  if  «  certificate  had  been  taken 
out  which  the  partv  afterwards  discontinned 
for  a  twelvemonth,  his  admission  became  void, 
and  he  could  not  resume  his  practice  without 
being  re-admitted. 

This  construction  seems  to  depend  npon  the 
words  of  the  statute  37  Geo.  3,  c.  90,  s.  31, 
which,  in  dictating  the  terms  of  re-admission, 
directs  that  it  may  be  **  upon  payment  of  the 
arrears  of  dut^r  accrued  due  ftiMv  the  esphaiiom 
of  his  last  certificate,*'  thereby  excluding  those 
cases  in  which  no  certificate  has  been  taken 
out.  This  view  of  the  case  has,  however,  been 
materially  shaken  by  the  recent  decision  in 
miton  V.  Chambers,  7  Ad.  $c  El.  624,  and  2 
Nev.  &  P.  392,*  in  which,  althou^rh  the  precise 
point  above  referred  to  was  not  m  question,  it 
was  decided  that  a  neglect  to  take  out  a  cer- 
tificate for  a  year  after  re^admission  rendered 
such  re-admission  void,  so  as  to  involve  the  ne- 
cessity of  a  further  re-admission  before  the 
party  could  be  legally  qualified  to  practise; 
and  it  may  be  inferred  from  variouA  parts  of 
the  iudgment  that  the  Court  would  have  come 
to  tne  same  conclusion  in  the  case  of  an  origi- 
nal admission. 

It  b  unnecessary  for  me  to  advert  particu- 
larly to  the  great  inconvenience  that  must  re- 
sult from  these  conflicting  dedsions,— 4m  incon- 
venience which  is  in  future  likely  to  be  more 
severely  felt  than  ever,  it  being  now  the  prac- 
tice with  most  youtag  men  to  go  up  for  exami- 
nation and  admission  as  soon  as  their  articles 
have  expured,  although  in  the  mi^rity  of  cases 

•  See  the  Report  in  16  L.  O.  p.  123. 
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tkejr  have  no  imnediate  intentkm  of  takii^  out 
their  certificates  or  enterug  mto  busiiiess, 
their  object  beiBff  merely  to  get  over  whM  is 
familiarly  termed  the  "  bother  "  of  the  exami- 
nation. 

The  effect  of  the  decision  in  fTilion  v.  Ckitm- 
beri,  if  the  inference  I  have  drawn  from  that 
case  be  just,  wUl  be  to  inflict  a  severe  tax  in 
the  shape  of  certificate  duty  upon  many  who 
would  otherwise  defer  such  a  payment  until 
they  actually  commenced  practisuij^,  or,  in  the 
event  of  their  not  submitting  to  this  annual  in- 
fliction>  it  y^  throw  upon  them  the  expence 
and  delay  of  a  re-admission,  and  possibly  also, 
under  some  future  Rule  of  Court,  of  a  re^eje' 

Under  these  circumstances,  I  submit  that 
a  declaratory  rule,  both  prospective  and  retro- 
spective, is  imperatively  reauired  imon  this 
point,  which  rule  I  apprehend  the  Judges  have 
power  to  make  under  their  general  jurisdiction, 
mdependently  of  legislative  enactment. 

P.  J«  K* 


SELECTIONS 
FROM  CORRESPONDENCE. 


RIOIIT  or  ATTOKNEYS  TO  8BATS  IN  COURT. 

The  desire  of  benefiting  the  profession  ge- 
nerally, alone  prompts  me  to  write  to  you  on 
so  trivial  a  snbjeet  as  that  of  the  present  letter. 
I  have,  with  several  other  members  of  the  pro- 
fession lately  experienced  very  great  inconve- 
nience from  the  conduct  of  policeuM^ni  and 
others  stationed  at  the  entrance  of  the  Courts 
during  the  time  of  trials  of  importance,  and 
preventing  attorneys  from  entenng  the  Court 
although  on  urgent  business,  on  the  allegation 
tb«t  the  Court  was  full.  1  really  considar  that 
some  means  should  be  taken  to  distinguish  so- 
licitors, by  carrying  out  a  plan  proposed  some 
time  since,  which  gained  almost  general  sane- 
tion,  by  the  means  of  your  widely  drcolated 
paper^  The  plan  proposed  was,  that  every 
solicitor  should  be  furnished  with  a  gown, 
simitar  to  tliose  worn  at  the  colleges,  which 
should  be  worn  iu  the  Courts;  or  course  at 
the  <^tion  of  the  party.  There  is  a  rule  to  this 
effect  at  present  in  being,  but  that,  as  you  are 
aware,  is  not  attended  to.  I  leave  this  pro- 
position in  the  hands  of  your  readers,  and 
trust  they  will  concur  with  me  in  the  adoption 
of  the  remedy  suggested,  or  of  one  equally 
efficacious.      '  A  Solicitor. 

HUTVAIi   DUTIB8   OF  ATTORMXT8   AMP  ARTI- 
CLED CLBRKS. 

Sir, 
On  looking  over  some  previous  numbers  of 
the  ^  Lq^al  Observer,"  I  noticed  a  letter*  of 
complaint  from  an  articled  clerk  in  the  country, 
backed  by  the  echoing  voices  of  others  in  like 
eireamstaoces  with  himself.  He  complaiofl 
that  Instead  of  being  properly  instructed,  he  is 
positively  kept  ignoraBt  of  the  kw  and  its 
practice.  In  the  note  which  you  have  ap- 
pcuded,  you  say  }'oa  think  the  iHiinber  is  ex-, 


agi^ratad ;  supposing  this  to  be  the  case,  still 
It  IS  no  reason  for  altogether  neglecting  the 
sniiject  i  but  I  am  afraid  the  statement  your 
correspondent  makes  is  too  true.  Next  you 
say,  ••  that  it  is  very  probable  that  whilst  iu 
some  instanees  the  covenants  of  the  attorney 
are  not  strictly  performed,  those  of  the  articled 
clerk,  in  an  eq«al  proportion,  are  onfnlfllted.' 
If  so  the  breach  of  covenant  would  be  equal 
on  both  sides,  and  neither  partv  could  have 
cause  to  complain,  or  would  be  likely  to  do  so, 
at  least  the  clerk  would  not.  You  then  say, 
**  there  is  much  to  be  said  on  both  sides  of  this, 
as  of  all  other  questions."  That  may  be,  but 
more  certainly  m  behalf  of  the  articled  clerk, 
for  if  any  injustice  exists  at  all,  we  may  be 
sure  the  old  adage  will  be  exemplified— the 
weakest  will  go  to  the  wall— and  the  clerk  will 
be  the  greater  sufferer.  But  this  is  not  the 
only  cause  of  the  injustice  that  is  indisputably 
done  to  the  articled  clerk.  The  attorney 
thinks,  and  often  rightly,  that  it  is  to  his  own 
interest  to  keep  him  in  a  state  of  ignorance. 
How  can  this  be  (it  may  be  asked) ;  one  would 
suppose  that  the  more  clever  the  clerk,  the 
more  useful  he  would  be  to  his  muster  ?  True, 
but  the  attorney  looks  with  a  jealous  eye  upon 
his  attoinments ;  he  fears  that  his  clients  will 
be  induced  to  leave  him,  and  go  to  his  clerk, 
when  he  shall  have  served  his  articles.  He  does 
not  like  to  hear  him  praised  for  his  cleverness, 
his  skill  in  business.  A  sort  of  rivalry  already 
exists  between  them— he  fears  his  clerk  will 
turn  the  weapons  with  which  he  himself  has 
armed  him  against  his  master,  by  rendering 
his  clients  disaffected,  and  doing  his  best  to 
bring  them  over  to  himself.  The  opportu- 
tunities  for  this  are  numerous  an^  tempting, 
and  these  suspicions  are  not  always  unfounded ; 
and  when  that  is  the  case,  when  there  is  rea- 
sonable ground  for  them,  the  attorney  is  eer- 
tainly  juuified  in  acting  as  he  does. 

But  where  the  articled  clerk  is  honouraWe, 
and  desirous  of  improring  in  his  profession,  the 
case  is  altered,  and  lamentable  injustice  is 
done  him.  This  is  the  case  sometimes,  and  I 
hope,  for  the  honour  of  articled  clerks,  fre- 

auently.  The  desideratum  is,  to  take  away 
le  suspicions  of  the  attorney,  where  they  are 
unfounded,  and  to  establish  a  perfect  mutual 
confidence  between  him  and  Itis  clerk.  By 
doing  this  the  greatest  advantages  would  fol- 
lowt  the  attorney  would  have  a  zealous  and 
useful  clerk,  and  the  clerk  would  be  fulfilling 
the  best  interests  both  of  bis  master  and  him- 
self. But  how  are  the  tares  to  be  separatetl 
from  the  wheat  ?  How  are  the  insidious  and 
undermining  to  be  distinguished  from  the 
honorable  and  upright  ?  How  is  justice  to  be 
done  to  all  I  The  remedv  which  your  corres- 
pondent proposes,  that  of  bringing  the  griev- 
ance before  the  public  eye,  woukl  ot>viottsly 
be  insufiicient ;  something  more  effectual  murt 
be  adopted  to  convert  suspicions  so  i^jurieua 
to  both  parties  into  that  confidence,  the  good 
effects  of  which  are  so  much  to  be  desired. 

H.  R. 

^ 

•  See  L,  0.  No.  641,  p.  279. 
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Chrh^  Nume  rnxd  ReMemee.  To  tohom  articled  and  auigncd. 

Kersterman,  William,  27.  Great  Rnssell  St. ;  Nicholas  Broadmcad,  Laoufport,  Eastofcr. 

and  liangport,  Eastover,  Somereet. 

Kinji^oD,  TiioniaSj  Exeter ;  Sidmonth  s  and  Edward  Harley  the  jounjjfer,  Bristol ;  aitigned 

30,  Ely  Place.  to  Alfred  Lester,  Sid  mouth. 

Larers,  William,  the  youn^irer,  Plymouth.  Thomas  Phillips,  Plymouth. 

Lewis,  Edward,  Manchester.  James  Blackledge  Brackenbnrv,  Manchester* 

Long,  John,  4,  Craven  Buildings,  Strand.  Thomas  Jones  the  younger,  MiUman  Place, 

Bedford  Row. 

Law,  James  Charles,  9,  Great  Ormond  Street,  Daniel  Godfrey,  Abingdon. 

Queen  Square ;  and  Kidlin|i^ton,  Oxford. 

IVlerewether,  Herbert  Walton,  7«  Whitehall  Thomas  Adlington,  Bedford  Row. 

Place. 

Morgan,  Thomas  Henry,  3,  Newman's  Row,  Richard  Hclps^  Gloucester. 

Lincolii's  Inn  Fields;  Gloucester;  and  1, 

Garden  Place,  Lincoln's  Inn  Fields. 

Melland,  William,  6,  White  Conduit  Terrace,  John  Cutts,  Chesterfield. 

Islington;  Brampton;  and  Albany  Street, 

Regent's  Park. 

Mathews,  Richard  Gardner,  26,  Upper  Park  Alexander   Mitchell  and   Henry  Hill,  New 

Street,  Barnsbury  Park ;  and  Cold  Arbour  London  Street. 

Square,  Commercial  Road. 

Matthews,  Richard,  9,  Fitzroy  Street,  Fitzroy  Edward  Twopeny,  Rochester. 

Square ;  and  Rochester. 

Mitford,  Edward  Reveley,  Bayswater.  John  Adams  Tllleard,  Old  Jewrv. 

Mansell,  Frederick,  29,  Coleman  Street ;  and  Edward  Elliott,  Berwick-upon-Tweed. 

Berwick-upon-Tweed.  Jonathan  Ward,  Stokesley,  York. 

Maister,  John,  York.  James  Russell,  York. 

Niblett,  Charles  WlUiam,  Farnham,  Surrey*  Charles  Niblett,  Farnham,  Surrev ;  assigned  to 

John  Rand,  Guildford  and  Farnnam. 

Norton,  William   H«heley,  1,   Ne^v  Street,  William  James  Norton,  New  Street,  BUhop- 

Biahopgate  Street.  gate. 

Nichoil,  Frederick  lltid,  9,  Portland  Pl^ce.  Robert  Wheatley  Lumley,  Cftrey  Street. 

Ord,  Charles  Ovington,  39,  Upper  Stamford  Henry  Clarke,  Guisborough,  York. 

Street ;  and  York. 

Fulkn,  James  Thomas,  Rose  Cottage,  Grove  Robert  Byrom  Chambers,  Austin  Friars. 

End;  and  7j  Holloway  Terrace,  both  in 

HoUowav. 

Perkins,  Thomas,  12,  Clerkenwell  Green ;  and  John  Lampray,  Warwick. 

Warwick. 

Fro&ero,  Thomas,  181,  Prospect  Place,  Edge-  John  Hill,  Welbeck  Street. 

ware  Road. 

Peterson,    Robert,   46,  and    IT,  Gloucetler  George  Marshall,  Berwick-upon-Tweed. 

Street,  Queen's  Square. 

IVnety  Janes,  Edgbaiston;  and  3,  Wilmington  John  Wilkes  Unett,  Birmingham. 

Square.  John  Unett,  Birmingham. 

Poole,  Francis,  Barnard  Castle,  Durham.  Richard  Barnes,  Barnard  Castle. 

Reed,  Thomas  Lancelot,  5,  Norfolk  Street,  Sturley  Nunn,  Ixworth.  Suffolk ;  assigned  to 

Strand;  Ixworth,  Suffolk;  and  44,  South-  Henry  Mainisty,  King's  Road,  Bedford  Row. 

amptOB  Buildings,  Chancery  Lane. 

Rowley,   Thomas   Butler  Welch,   15,  Great  Thomas  Lamb,  Lancaster. 

James   Street,   Bedford  Row;  Lancaster | 

and  Manchester. 

Rodgen,CliarleB,  New  Sleaford,  Lincolnshire.  William  Foster,  New  Sleaford,  Lincoln. 

Roberts,  RicbJTrd,  2,  Wells  Street ;  Gray's  Inn  WiUiam  Palmer  the  elder,  Birmingham. 

Road ;  and  Birmingham. 

Smnpter,  William  Richard,  17,  Upper  North  Charles  Pestell  Harris,  Cambridge;  assigned 

Place  Gray's  Inn  Road.  to  Frederick  Barlow,  Cambridge. 

*•*  The  remainder  of  the  list  will  be  given  in  the  next  Number. 
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SUPERIOR  COURTS. 


lorlr  C^EtutUat'i  Court 

CHARITIES. — ^APPEAL. 

No  appeal  lies  to  the  Lord  Chancellor  against 
an  order  made  by  the  Master  of  the  Rolls 
on  a  petition  presented  under  the  act  of  the 
62d  of  George  3,  c.  102. 

This  was  an  appeal  from  an  order  made  by 
the  Master  of  the  Holts,  in  the  matter  of  the 
Royston  Grammar  School,  upon  a  petition  pre- 
sented under  the  statute  52  0.  3,  c.  102,  com- 
monly called  Sir  Samuel  Romilly's  act,  entitled 
**  An  Act  for  the  Regulating  and  Securing  of 
Charitable  Donations."  As  Mr.  Wigram  was 
opening  the  appeal,  Mr.  Richards  took  a  preli- 
minary objection,  and  submitted  that  the  act, 
by  its  terms,  prohibited  an  appeal  to  this  Court 
from  an  order  of  the  Master  of  the  Rolls.  By 
the  fifth  section  of  the  act  *'  it  shall  and  may 
be  lawful  for  any  two  persons  or  more  inter- 
ested in  such  charity  or  charitable  donation  to 
S resent  a  petition  to  the  Lord  Chancellor,  Lord 
[eeper,  or  Lords  Commissioners  for  the  cus- 
tody of  the  Great  Seal,  or  Master  of  the  Rolls 
for  the  time  being,  or  the  Court  of  Exchequer, 
complaining  thereof  (that  the  charity  is  not 
registered)  and  they  are  hereby  required  to 
hear  such  petition  in  a  summary  way,  and  upon 
affidavits  or  such  further  evidences  as  shall  be 
produced  upon  such  hearing,  to  determine  the 
same,  and  to  make  such  order  therein,  an<J  with 
respect  to  the  costs  of  such  application  and 
ppoceedings  as  to  him  or  them  shall  seem  fit ; 
and  ufhich  order  shall  be  final  and  conclusive,^* 
Anv  of  the  three  Courts,  viz.,  this  Court,  the 
Rolls,  or  the  Court  of  Exchequer,  had  power  to 
determine  and  make  a;$»a/order  in  a  summary 
way,  which  was  intended  to  save  time  and  ex- 
pense. The  Court  of  Exchequer  being  put  in 
the  same  position  as  the  Rolls,  and  there  being 
in  no 'case  an  appeal  from  the  Exchequer  to 
this  Court,  so  m  this  matter  no  appeal  was 
intended  from  the  Rolls,  except  to  the  House 
of  Lords,  to  which  an  order  made  by  any  of 
the  three  Courts  might  be  appealed. 

The  matter  stood  over  for  mquiry  and  con- 
sideration ;  and  being  again  mentioned,  on  a 
8ub8e()uent  dav — 

The  Lurd  Chancellor  said,  on  looking  care- 
fully into  the  act  he  was  of  opinion  tnat  the 
intention  of  the  legislature  was  to  prevent  a 
double  appeal.  The  Court  of  Exchequer  was 
one  of  the  Courts  to  which  a  petition  might  be 
presented,  and,  as  there  was  no  appeal  from  an 
order  of  that  Court  except  to  the  House  of 
Lords,  so  it  was  intended  to  give  but  the  like 
appeal  to  any  order  made  under  that  act  by  this 
Court  or  by  the  Master  of  the  Rolls.  The 
words  "final  and  conclusive  "  appeared  to 
support  that  construction  of  the  act. 

In  re  Royston  Grammar  School, — At  West- 
minster, April  22  ai^d  24, 1840. 


[Before  the  Four  Judges.] 

PaiYIIiBOB  OF  PABUAMBNT. 

Rule  granted  under  3  Fict,  c,  9,  to  stay  pro- 
ceedings in  an  action  of  libel,  broufht  in  res^ 
pect  of  a  publication  certified  by  the  speaker 
to  have  been  made  by  the  order  ana  under 
the  authority  of  the  House  of  Commons, 

Quaere,  whether  the  provision  in  the  statute 
which  required  twenty-four  hours  notice  of 
motion  to  be  given  to  the  plaintiff,  was  in- 
tended to  enable  him  to  shew  cause  against 
the  granting  of  the  rule,  or  only  to  prevent 
him  from  incurring  other  needless  ex- 
pence, 

Tne  act  applies  to  a  case  where  a  defendant 
has  allowed  the  plaintiff  to  sign  judgment 
by  default  against  him, 

Mr.  nightman  moved  for  a  rule  to  stay 
the  proceedings  in  this  case.  This  was  an  ac- 
tion brought  by  the  plaintiff  in  respect  of  the 
publication  by  the  defendants  under  the  orden 
of  the  House  of  Commons,  of  the  report  of  the 
Inspectors  of  Prisons.  The  application  was 
made  under  the  3  Vict.  c.  9,  entitled,  •*  An  act 
for  giving  summary  protection  to  persons  em- 
ployed in  the  publication  of  parliamentary 
papers."  That  act  declared  that  it  should  be 
lawful  for  the  persons  that  then  were  or  there- 
after might  be  defendants  in  actions  for  libel 
for  the  publication  of  reports  &c.  printed  and 
published  by  them  by  or  under  the  authority 
of  either  House  of  Parliament,  to  bring  before 
the  court  where  such  action  was  commenced 
or  any  judge  thereof,  first  giving  to  thcLplain- 
tiff  twenty- four  hours'  notice  of  such  intention, 
the  certificate  of  the  Lord  Chancellor,  the 
Lord  Keeper,  or  the  Speaker  or  the  Chief  Cleric 
of  either  House  of  Parliament,  stating  that  the 
report  &c.  in  respect  whereof  the  action  was 
brought,  was  a  publication  made  by  such  per- 
son by  or  under  the  authority  of  one  of  the 
Houses  of  Parliament,  together  with  an  affidavit 
verifying  such  certificate;  and  such  court  should 
immediately  stay  such  proceedings,  and  the 
same  should  be  deemed  finally  put  an  end  to 
and  determined  by  virtue  of  that  act.  The 
declaration  here  shewed  that  the  action  was 
brought  in  respect  of  an  alleged  libel  which, 
was  published  by  the  defendants  in  a  certain 
book  called  the  Report  of  the  Inspector  of 
Prisons,  and  the  affidavits  and  certificate  of 
the  Speaker,  shewed  that  such  publication  had 
been  made  by  the  defendants  under  the  order 
of  the  House  of  Commons,  so  as  to  bring  the 
case  within  the  provisions  of  the  statute. 

The  speaker's  certificate,  which  was  in  the 
following  terms,  was  then  put  in  and  read : — 

"  I,  the  Right  Honourable  Charles  Shaw 
Lefevre,  Speaker  of  the  House  of  Commons, 
by  authorty  of  and  in  pursuance  of  a  statute 
passed  during  the  present  year  of  the  reign  of 
our  Sovereign  Lady  Queen  Victoria,  intituled, 
*  An  act  to  give  Summary  Protection  to  Persons 
employed  in  the  Publication  of  Parliamentary 
Papers,'  do  hereby  certify,  that  the  book  and 
paper  respectivelv  mentioned  in  the  declaration 
in  this  cause,  and  therein  respectively  described 
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as  a  book  of  *  Reports  of  the  Inspectors  of  the 
Prisons  of  Great  Britain,'  and  a  certain  paper, 

f»urporting^  to  be  a  copy  of  the  '  reply  of  the 
nspectors  of  Prisons  tor  the  Home  District, 
witn  regard  to  the  report  of  the  Court  of  Alder- 
men, to  whom  it  was  referred  to  consider  the 
first  report  of  the  Inspectors  of  Prisons  so  for 
as  related  to  the  jaifof  Newgate/ and  being 
the  publications  in  respect  of  which  this  action 
(sucn  action  having  been  commenced  by  virtue 
of  a  writ  of  summons,  bearing  date  the  13th 
day  of  February  last)  hath  been  commenced 
and  prosecuted,  were  and  are  the  books  of 
reports  and  papers  published  bv  the  above 
named  defendants  by  order  ana  under  the 
authority  of  the  House  of  Commons. 

"  Given  under  my  hand,  in  pursuance  of  the 
statute*  in  such  case  made  and  provided  the 
20th  day  of  April,  in  the  year  of  our  Lord, 
1840.— Charles  Shaw  Lefevre,  Speaker  of  the 
House  of  Commons." 

Mr.  Piaii,  who  appeared  on  behalf  of  the 
plaintiff,  insisted  that  the  declaration  in  this 
case  ought  to  be  verified  by  an  affidavit. 

Mr.  JFightman  contended  that  the  declara- 
tion and  the  action  were  sufficiently  verified 
by  the  reference  made  to  them  in  the  speaker's 
certificate.  [He  afterwards  produced  an  af- 
fidavit, verifymg  the  declaration.^  The  certifi. 
cate  itself  was  verified  by  affidavit  in  the  man- 
ner required  by  the  act. 

Mr.  PkUi  clumed  to  be  heard  on  behalf  of 
the  pluntiff  for  the  purpose  of  shewing  cause 
against  the  rule  in  the  first  instance. 

Lord  Denman,  C.  J. — I  am  not  sure  that 
we  ou^ht  to  hekr  counsel  for  the  defendant  in 
this  (^Me. 

Mr.  Plait  *\nmied  that,  as  the  statute  re- 
quired twenty-four  hours'  notice  of  motion  to 
be  given  to  tne  plaintiff,  it  intended  that  he 
should  have  the  opportunity  of  shewing  cause 
against  the  rule. 

Lord  Denman,  C«  J.^That  might  be  for  the 
purpose  of  preventing  him  from  uselessly  in- 
curring further  costs.^  But  it  will  be  better 
to  hear  you. 

Mr.  Piatt  then  contended  that  the  relief 
prayed  could  not  be  granted  unless  it  was 
shewn  that  the  declaration  had  been  filed  or 
delivered,  and  had  been  exhibited  to  the 
Speaker  s  for  that  otherwise  he  might  not  be 
able  to  know  in  respect  of  what  complaint  the 
action  was  brought.  He  further  contended 
that  as  this  was  a  case  in  which  the  defendants 
had  suffered  judgment  by  default  to  be  signed 
abgrainst  them,  they  had  thereby  admitted  that 
they  had  been  guilty  of  publishmg  a  false  and 
defamatory  libel,  and  that  the  act  was  not  in- 
tended to  apply  to  a  case  of  that  sort. 

Lord  Denman,  C.  J. — ^There  is  really  no 
doubt  here.    The  act  is  imperative,  and  must 

*  Or,  perhaps,  to  enable  him  to  shew  the 
court  such  circumstances  of  vexation  as  would 
induce  the  court,  while  it  awarded  to  the  de- 
fendant the  relief  prorided  by  the  statute,  to 
impose  cost?  on  him  for  a  delay  in  making  the 
Implication.    €ee  the  act,  p.  6,  ante. 


be  complied  with.  The  speaker  has  certified 
that  this  action  is  in  respect  of  a  publication 
issued  by  the  order  and  under  the  authority  of 
the  House  of  Commons.  Whether  that  de- 
claration was  or  was  not  necessary  is  not  now 
a  question, — here  it  is,  and  we  must  suppose 
that  the  speaker  was  satisfied  with  the  fact 
when  he  made  the  statement.  We  are  satis- 
fied that  the  provisions  of  the  act  have  been 
complied  with,  and  the  rule  must  be  granted. 

Rule    accordingly. — Stoekdale  v.    Hansard 
and  others,  E.  T.  1840.    Q.  B.  F.  J, 


PROMISSORT  NOTB. 

In  an  action  on  a  promissory  note  bp  an  in- 
dorseeagainst  the  maker,  the  latter  pleaded, 
first,  that  he  did  not  make  the  note  ,*  and 
secondly,  that  (for  certain  causes  stated  at 
large  m  the  plea)  he  had  signed  his  name 
to  a  paper  stamped  with  a  3s.  6d,  stamp,  and 
haasent  the  paper  to  A.  to  JUl  in  the  note 
with  the  sum  o/6Bl.,  hut  that  A.  hadJUled  it 
in  with  the  sum  o/\00l.  It  was  proved  at 
the  trial  that  such  a  message  was  sent  to 
A,  but  there  was  noproofthat  it  was  ever- 
delivered  to  him.  Tne  jury  having  found 
for  the  defendant,  the  Court,  thinking  that 
the  evidence  supported  the  plea  that  the 
defendant  had  not  made  the  jsote^  refused 
to  disturb  the  verdict, 

Mr.  Hoggins  applied  for  a  rule  to  shew 
cause  why  the  verdict  which  had  been  given 
in  this  case  for  the  defendant,  at  the  sittings 
after  last  Hilary  Term,  should  not  be  set  aside. 
This  was  an  action  on  a  promissory  note  for 
100/.,  drawn  by  the  defendant  on  and  payable 
to  Benjamin  Jones,  and  indorsed  by  him  to 
Valentme  Lewis,  and  by  Lewis  to  the  plaintiff. 
The  defendant  pleaded,  first,  that  he  did  not 
make  the  note,  and  secondly  as  to  so  much  of 
it,  except  65/.  that  the  defendant  being  in- 
debted to  a  certain  Banking  Company  at  Man- 
chester in  the  amount  of  60/.,  and  an  action 
having  been  commenced  to  recover  the  said 
debt,  he  and  one  D.  Beavan,  in  order  to  stay 
proceedings  thereon,  agreed  with  the  Banking 
Company  to  give  their  joint  and  several  pro- 
missory note  to  Jones,  who  was  the  manager 
of  the  Compajiy,  for  the  sum  of  60/.  for  the 
said  debt,  together  with  5/.  for  the  costs  and 
charges ;  that  the  defendant  and  Beavan  wrote 
their  names  on  a  paper  stamped  with  a  *6s,  6d, 
note  stamp,  and  delivered  the  same  to  Jones 
for  the  purpose  of  its  being  filled  up,  and  on 
the  express  instruction  to  tne  said  Jones  that 
the  sum  to  be  inserted  in  the  said  promissory 
note  should  not  exceed  65/. «  but  that  Jones 
without  the  authority  and  knowledge  of  the 
defendant,  filled  up  the  said  paper  with  the 
sum  of  100/.,  which  was  the  same  note  men- 
tioned in  the  declaration ;  that  there  never  wad 
any  other  consideration  for  the  note  but  such 
as  aforesaid,  nor  was  there  any  consideration 
for  the  indorsement  of  the  saia  note  byJones 
to  Lewis,  or  by  Lewis  to  the  plaintiff.  The  re- 
plication was  that  the  said  note  was  made  and 
mdorsed  for  the  full  value  of  the  turn  of 
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money  in  the  said  note  mentioned.  The  cause 
was  tried  before  Lord  Denman  at  Guildhall ;  a 
witness  was  called,  who  proved  in  terina  the 
plea  which  had  been  put  on  the  record,  except 
so  far  as  related  to  tnc  allfffation  that  no  coo- 
aideraiion  had  been  given  for  the  note  by  the 
plaintiff.  The  witness  stated  that  he  was  de« 
sired  by  the  defendant  when  the  paper  was 
signed,  to  take  it  to  Mrs.  Griffiths,  who  was  to 
give  it  to  Jones,  and  to  tell  him  that  he  was 
not  to  fill  it  up  for  more  than  65/.,  but  there 
was  no  proof  whatever  that  the  message  was 
ever  delivered  to  Jones,  nor  was  there  any  thing 
but  the  defendant's  own  statement  to  shew 
that  he  was  not  liable  for  the  full  amount  of 
100/.  for  debt  and  conts.  Mrs.  Griffiths  was  not 
called,  and  it  was  therefore  sabmitted  that 
there  was  no  sufficient  evidence  to  go  to  the 
juf^  on  the  part  of  the  defendant.  The  Lord 
Chief  Justice,  however,  left  it  to  the  iury  to  say 
whether  the  defence  set  up  heel  not  been 
proved  in  substance  and  they  returned  a  verdict 
for  the  defendant.  [Mr.  Justice  Patteson.  Was 
not  the  first  plea  proved?]  It  ^vas  not.  The  de- 
fendant had  maile  the  note.  [Mr.  Justice 
Pntteion,  It  was  in  blank  when  it  was  delivered ; 
and  the  person  who  filled  it  up  had  no  authority 
to  insert  a  greater  sum  than  65/. :  he  inserted 
loo/.— Can  this  be  called  a  note  made  by  the 
defendant,  or  by  his  authoritv  ?]  There  was  no 
proof  that  the  message  restricting  Jones's  au- 
thority was  ever  delivered  to  him.  [Mr.  Jus- 
tice Pntteion.  It  does  not  matter  whether  he 
had  notice  oflhat  restriction  or  not;  for  he  was 
in  fact  without  authority  to  fill  in  for  more 
than  65/.]  But  that  was  the  failure  of  the  de^ 
fendant's  own  agent  and  siervant.  Suppose  the 
bill  to  be  in  the  possession  of  an  iimocent  hol- 
der who  had  given  20«.  in  the  pound  for  it. 
(Mr.  Justice  Patteson,'-^\\\\  the  answer  recurs. 
f  I  gave  a  man  special  authority  to  do  a  cer- 
tain thing,  and  he  exceeds  the  authority,  I  am 
not  bound  by  his  act.  There  U  no  cage  to  shew 
that  a  limited  agent  may  bind  his  principal  for 
more  than  the  extent  of  the  special  power.] 
Lord  Denman,  C.  J. — Suppose  thst  tliis  had 
stood  as  a  bill  for  20/.,  and  that  the  agent  had 
put  another  cipher,  and  made  it  200/.J  That 
would  have  been  a  fraud  and  forgery.  There 
was  no  fraud  proved  here :  there  was  no  evi- 
dence that  the  agent  ever  received  the  message 
stated  to  have  been  sent  to  him'.  The  stauip 
%vai  a  stamp  for  a  bill  for  a  larger  amount  than 
65/.,  and  if  such  a  stamped  paper  had  been  found 
in  the  street  with  the  name  of  the  maker  signed 
in,  and  the  finder  had  filled  in  any  amount  within 
that  covered  by  the  stamp,  a  person  who  after- 
wards became  the  bond  fide  holder  of  such  a 
bill  might  recover  on  such  an  instrument.] 

Per  Ccrr.— The  defence  was  made  out,  the 
note  was  made  without  authority. 

Rule  refused— /2«tc/iin(/  v.  Evqm^  E.  T. 
1840.    Q.B.F.  J. 


emtxCi  lUiu^  9ni(tCca  Court. 

•PBGIAIi  JUnr. — LIST  OP   POBKCDTORS. 
QUIA   TIMET. 

Where  an  indictment  hat  been  pre/erred  6jf  a 
society  consisting'  o/  setferat  members,  and 
it  is  suggested  that  the  indictment  unit  be 
tried  by  a  special  Jury,  but  the  defendant 
has  not  pleaded,  the  court  will  not  require 
the  prosecutors  to  gioe  a  list  of  the  mem*, 
hers  of  the  society,  to  enable  the  defendant 
to  strihe  the  special  Jury, 

Adolphus  moved  for  a  rule  in  this  case,  call- 
ing on  the  solicitors  of  the  societv  prosecutia|!^ 
the  defendants,  to  shew  cause  why  the  defen- 
dant should  not  be  furnished  with  a  list  of  the 
members,  in  order  that  he  might  know  whom 
to  strike  off  on  the  reduction  of  the  special 
jury  list  It  was  an  indictment  for  a  libel,  at 
the  instance  of  a  society  of  individuals,  agunat 
the  defendant.  This  society  was  numerous, 
and  in  it  were  many  influential  persons.  It 
might  therefore  be  possible  that  the  case  might 
come  on  to  be  tried  by  a  special  iury,  some  of 
whom  might  be  members  of  the  society  in 
question.  An  application  of  a  similar  nature 
had  been  made  by  Lord  Abinger,  when  at  the 
bar,  in  a  case  in  which  the  Constitutional 
Association  were  the  prosecutors. 

IFiUiams,  J. — ^Has  the  defendant  pleaded  to 
the  indictment  ? 

Adolphus, — No. 

Williams^  J. — J  remember  very  well  the  case 
quoted  bv  Mr.  Adolphus,  in  which  the  Master 
of  the  Crown  Office  was  furnished  with  the 
names  of  the  Constitutional  Association ;  but 
nevertheless,  as  the  defendant  has  not  pleaded 
to  the  indictment,  and  as  the  cas^  may  never 
come  before  a  special  jury,  I  think  the  present 
application  premature.  At  the  same  time,  I 
am  far  from  saying  that  the  application  may 
not  be  granted  at  a  later  period. 

Rule  refused. — Reg,  on  the  prosecution  of 

Society  v.  Richardson,  E.  T.   1840. 

Q.  B.  P.  C. 


Common  ^Xtni. 

LANDLORD  AND  TENANT. — CRBATION  OF 
TRNANCY. — DBMISB. 

A  tenancy  must  be  created  by  contract,  bsa 
there  need  not  be  eeidem^e  of  an  ejtpress 
contract  given,  if  from  the  circumstaueee 
of  the  case,  the  assent  of  the  parties  to 
create  the  relation  of  landlord  and  tenant 
may  be  implied. 
In  this  case  ChanneU^  Seijt.,  moved  for  » 
new  trial  on  the  ground  of  misdirectioB.    It 
was  an  action  of  trespass  for  breakmg  and  en- 
tering three  closes  of  the  plaintiff,  to  which  the 
defendant,  pleaded  first,  not  guilty ;  secondly, 
that  the  defendants  were  not  possessed  $  and 
thirdly,  that  the  closes  were  customary  tene'- 
ments  of  the  manor  of  Bougata,  and  were  gran- 
ted by.the  lord  according  to  the  custom,  to  F. 
N  ewbom  and  W.Trotter,  and  that  the  defeadanta 
entered  as  their  servants.     Replication  to  the 
third  plea,  of  a  demise  to  the  pi wnttff.    Rc>aia- 
der,  traversing  the  demise,    lie  eaine  waa 
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tried  at  Durham,  and  it  appeared  that  the 
three  defendants  were  in  the  employ  of  the 
Bishop's  Auckland  Railway  Company ;  one  of 
them  l)eing  the  contractor,  another  the  engi- 
neer,  and  the  third  the  inspector.  The  com- 
pany contracted  with  W.  Brown  for  Uie  pur- 
chase of  the  land  in  question,  the  amount  pay- 
able being  ascertained  by  a  reference  which 
^vas  made,  and  the  sum  awarded  being  pud. 
It  appeared  further,  that  W.  Brown  was  the 
owner  in  fee,  subject  to  a  mortgage,  and  subse- 
quently to  such  mortgage,  ana  before  the  con- 
tract with  the  nulway  company,  had  granted  a 
lease  for  a  term  of  years  to  the  plaintiff.  In 
July  1839,  the  mortgagee  assigned  his  interest 
to  5^ewborn  and  Trotter,  the  persons  named  in 
the  plea.  It  was  admitted  that  the  title  of  the 
assignees  of  the  mortgagee  was  complete,  sub- 
ject to  the  interest  which  the  plaintiff  would 
take  under  the  demise  stated  in  tne  replication. 
In  order  to  make  out  this  demise,  the  plaintiff 
gare  in  evidence  a  notice,  dated  August  1, 1839, 
signed  by  Newborn  and  Trotter,  giving  him 
notice  of  the  mortgage,  and  of  the  assignment 
of  the  mortgagee's  mterest  to  them,  and  re- 
quiring him  to  pay  to  them  all  rent  then  due, 
or  thereafter  to  become  due  for  the  premises 
comprised  in  the  mortgage;  and  it  was  con- 
tended on  behalf  of  the  plaintiff,  that  the  no- 
tice, coupled  with  the  other  facts,  established  a 
demise  in  point  of  law.  On  the  other  hand  it 
was  contended  that  the  notice  was  given  in  ig- 
norance of  the  existence  of  the  lease  from  W. 
B.,  and  in  ignorance  that  the  plaintiff  was  ac- 
tually in  possession  under  that  lease  for  a  term 
ai  years,  and  that  no  yearly  tenancy  was  created 
by  flw  notice,  llie  Judge's  opinion  was,  that 
the  legal  effect  of  the  notice  was  to  create  a 
demise  as  stated  in  the  replication ;  and  the 
jury  ooDseauentl^  found  for  the  plaintiff. 

Channelf,  Serjt.,  now  submitted  that  the 
learned  Judge  should  not  have  stated  that  a 
tenancy  was  created  by  the  notice.  The  rela- 
tion of  landlord  and  tenant  can  only  be  created 
by  contract,  therefore  the  question  should  have 
been  left  to  the  jury  to  say  whether  the  tenant 
agreed  to  become  the  tenant  of  Newborn 
and  Trotter.  In  Pope  v.  Biggs,^  the  tenants 
agreed  to  hold  under  the  mortgagees,  and 
the  question  was  as  between  them  and  the  as- 
signees of  the  bankrupt  mortgagor.  The  ex- 
pressions there  used  by  Baplep,  J.,  as  to  the 
effect  of  a  notice  by  a  mortgagee,  are  some- 
what qualified  by  the  late  case  of  Evans  v. 
EUiiHi  b 

Tlndal,  C.  J.^Why  might  not  the  tenant  be 
taken  to  have  asseAte^  to  hold  under  the  new 
landlords  ? 

Channel!,  Seijt.— The  objectbn  is,  that  the 
Judge  did  not  leave  it  to  the  jury  to  say  whe- 
ther he  had  assented  or  not,  but  expressed  his 
opinion  on  the  law.  When  the  company  i^h 
plied  to  treat  for  the  purchase,  the  tenant  dealt 
with  the  propertjr  as  nis  own.  There  was»  at 
all  events*  no  evidence  of  a  demise  for  a  year. 
Roger*  V.  Humphrks,^  Wmddelmte  v.  BurneiiA 

•  9  B.  &  C.  246.         b  9Ad.&  £1.352. 
^  4  Ad,  &  El.  299.        <*  2  N,  C.  588. 


Tindal,  C.  J. — ^I  agree  that  the  relation  of 
landlord  and  tenant  can  only  be  created  by 
contract,  to  which  both  parties  assent ;  but  I 
think  that  in  this  case,  both  by  the  finding  of 
the  jury  and  the  other  fiu;ts,  both  parties  are  to 
be  taken  as  having  assented.  Ever  since  the 
case  of  Keith  v.  Sult,^  the  law  has  been  clear 
that  a  tenancy  cannot  be  created  by  the  mort- 
gagor subsequently  to  the  mortgage ;  but  the 
mortgagee  may  nevertheless  adopt  the  aet  of 
the  mortgagor,  and  affirm  a  tenancy  from  year 
to  year,  "nie  precise  question  here  is,  whether 
Newborn  and  Trotter,  the  assignees  of  Uie 
mortgagee,  did  demise  for  a  year.  It  appears 
that  amr  the  assignment  to  them,  they  gave  a 
notice,  and  the  judge  left  it  in  substance  to  the 
juiT  that  they  shoiud  imply  an  assent  to  hold 
at  least  for  one  year ;  but  it  is  said  that  no 
question  was  left  to  the  jury  whether  the  tenant 
assented  or  not.  It  certainly  does  not  appear 
that  this  precise  question  was  left  to  the  jury, 
but  the  judge  was  not  at  the  trial  requested  so 
to  leave  it ;  but  he  would  doubtless  have  been 
so  requested  if  there  could  have  been  any  doubt 
that  tne  jury  could  reasonably  have  come  to 
any  other  conclusion.  It  is  manifest  what  would 
have  been  the  result  if  the  question  had  been 
so  left.  According  to  the  old  law,  under  an 
issue  of  demisit  an  non,  it  was  not  necessarv  to 
prove  an  attornment.  Hvdson  v.  Jones  J  I 
think  there  should  be  no  rule. 

Bostinguei,  J.,  and  Erskme,  Ji,  concurred. 

Rule  refused. — Brown  v.  Slorew  and  others, 
E.  T.  1840.    C.  P. 


e|:c])equf  r  uf  ffXtKi, 

ETIDBNCB.-^KOTIOB    TO    PRODVCX4— 8BC0N* 
DABr  BVXDBNCB. 

Notice  to  produce  at  the  Surrey  assixes.  King' 
ston,for  Fridnjfn  is  too  kUe  on  fVednesdaf, 
when  served  at  Kingston,  on  the  attorney, 
the  client  residing  in  Cumberhsnd, 

Thesiger  moved  for  a  new  trial,  on  the 
grouud  of  misdirection  by  the  learned  judge 
who  tried  the  ciuse.  It  was  an  action  to 
recover  a  certain  sum  of  money  for  coals 
supplied  by  the  plaintiffs,  who  were  coal 
merchants  in  London,  against  the  defen* 
dant,  who  was  alleged  to  be  a  director 
of  the  United  Kingdom  Beet-Root  Sugar 
Company.  The  defendunt,  it  appeared,  had 
never  taken  any  shares  in  the  Company,  and 
therefore  it  was  sought  to  fix  the  defendant 
by  acts  on  his  part  to  shew  that  he  was  a  direc- 
tor. One  of  the  aeis  was,  that  he  had  pnt  hk 
name  as  a  joiat-nwkrr  of  a  promissory  note,  in 
liquidation  of  one  of  the  debu  of  the  Co»pany, 
when  attending  a  meeting  of  the  dirertors.  An 
action  was  brought  against  the  defendant  on  this 
bill,  and  (he  demdaut  ultimately  paid  it.  The 
attorney  who  defended  that  action  was  Ihe  at- 
torney III  Ihe  present.  When  the  action  was 
settled,  the  bill  was  given  vp  to  the  defetdant. 
The  caose  was  tried  at  the  Surrey  assises  at 
Kingston,  on  Friday.  The  eummisaioa  day 
was  Monday.    Ou  Wednesday  the  pUdniifl^s 
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attorney  ^ve  notice  to  the  defendant's  attorney 
to  produce  the  bills.  It  appeared  that  the 
defendant  was  resident  in  Cumberland.  On 
this  proof,  it  was  proposed  to  ^ive  parol  evi- 
dence of  the  promissory  note,  hord^^hing^er, 
C.  B.,  whoined  the  cause,  was  of  opinion  that 
sufficient  notice  had  not  been  given,  to  let 
in  parol  evidence  of  the  contents  of  the  note. 
The  jnry  found  a  verdict  for  the  defendant. 
Thestger  now  moved  for  a  new  trials  on  the 
ground  of  misdirection. 

Parke^  B. — I  think  the  notice  in  this  case 
was  not  sufficient.  It  was  but  two  days'  notice 
on  a  party  living  in  Cumberland,  which  was 
clearly  too  little.  Tf  the  trial  had  taken  place 
in  London^ and  the  defendant  had  resided  there, 
the  notice  would  have  been  sufficient. 

Lord  Minger,  CO.,  Alderson,  B.,  and  Rolfe, 
B.,  concurred. 

Theiiger  then  moved  on  the  ground  that 
the  verdict  was  acrainst  evidence. 

Per  Curium, — ^There  was  some  evidence  in 
support  of  the  plaintiff's  case,  but  the  jury 
have  not  thought  it  snfficient. 

Rule  refused.— ^i//w/>i#  v.  Hillary,  E.  T. 
1840.    Exchequer. 


LIST  OF    LAW  BILLS    IN  PARLIA- 
MENT,  WITH  NOTES, 

Boutfe  of  lartTfT. 

Copyholds  Enfranchisement.    Ld.  Brougham. 

J  [In  Select  Committee.] 
Rcilitating  the  Administration  of  Justice. 

[For  second  reading.]    Lord  Chancellor. 
For  the  commutation  of    Manorial    Rights. 

[For  second  reading.]     Lord  Redesdale. 
Vagrants'-  Removal. 

[For  third  readinir.l 
To  amend  the  Tithes  Commutation  Act. 

[In  Committee.] 
Frivolous  Suits  Act  amendment,  touching  costs. 

Sin  Committee.]  Lord  Denman. 

Inhabitants  Evidence. 
[For  third  reading.] 
To  augment  the  Maintenance  of  the    poor 
Clergy.  [For  second  reading.] 

Boutfe  of  Comnuini^. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]  Mr.  Serjt.  Talfourd. 

T4i  iraprove  the  High  Court  of  Admiralty. 

[In  Committee.] 
To  extend  the  Term  of  Copyright  in  Designs 
of  woven  Fabrics.  Mr.  E.  Tennant. 

[In  Committee.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 
[In  Committee.]  Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  of 
Election.  Mr.  F.Kelly. 

Drainage  of  Lands.  Mr.  Handley. 

[in  Committee.]  | 


To  amend  the  County  Constabulary  Act. 

Mr.  F.  Maule. 

To  amend  the  Laws  of  Turnpike  Trusts,  and 

to  allow  Unions.  Mr.  Mackinnon. 

Prisons  Act  Amendment. 

[For  third  reading.] 

To  consolidate  and  amend  the  Law  of  Sewers. 

iln  Committee.] 
Debt  Courts  for 
Aston,  Tavistock, 

Liverpool,  Wakefield  Manor. 

Marylebone, 

Summary  Conviction  of  Juvenile  Offenders. 
[In  Committee.]  Sir  E.  Wilmot. 

Summary  Jurisdiction  to  Justices  in  certain 
cases  of  Seduction,  and  breach  of  promise 
of  Marriage.  Mr.  W.  Miles. 

Metropolitan  Police  Courts. 
[For  second  reading.] 

To  abolish  capital  punishment  in  all  cases  ex- 
cept Murder.  Mr.  Kelly. 

To  amend  7  W.  4,  &  1  Vict,  for  regulating  at- 
torneys and  solicitors  in  Ireland. 

Solicitor  General  for  Ireland. 

For  the  further  amendment  of  the  Poor  Law. 

K?or  second  reading^ 
e  improvement  of  Grammar  Schools. 
[In  Committee.] 


REMOVAL  OF  COURTS  FROM 
WESTMINSTER. 


Petitions  for  the  Removal  of  the  Courts 
from  Westminster  to  a  more  convenient  stfoa- 
tion,  have  been  presented  from        ^ 

Rugby,        Reading,        Worcester. 

^g*  A  General  Meeting  on  the  subject  of 
the  concentration  of  the  Courts  in  what  may 
be  called  a  Hall,  or  College  of  Justice^  will  be 
held  at  the  Law  Society  on  the  8th  instant. 
The  meeting  will  no  doubt  be  numerously 
attended,  and  we  wish  the  promoters  the  fullest 
success.  We  have  often  advocated  this  mea- 
sure. 
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We  are  requested  to  call  attention  to  the 
Bill  to  improve  the  practice^d  extend  the  ju- 
risdiction of  the  High  Court  of  Admiralty  in 
England,  of  which  a  summary  was  given  the 
11th  April  (19  L.  O.  467)  particularly  as  re- 
gards the  extent  to  which  it  will  increase  the 
business  of  the  proctors,  who  have  the  exclu- 
sive practice  in  the  Admiralty  Court,  to  the 
pr^dice  of  attorneys. 

The  Analytical  Digest  of  all  reported  Cases 
down  to  the  Ist  instant,  being  Part  II.  of  the 
Digest  for  1840,  will  be  published  nej^t  Satur- 


srfie  Ut^ai  ^hwv^tv* 


SATURDAY,  MAY  9,  1840. 


**  Quod  mtfit  ad  nos 


Pertioet,  et  neseire  oukliii  ett|  agitamns. 


HORAT. 


THE  PROGRESS  OP  LAW  REFORM. 


A  BILL  to  improve  the  registration  of  voters 
has  just  been  introduced,  and  there  is  one 
portion  of  it  to  ivhich  we  wish  to  advert — 
the  proposed  alteration  as  to  the  revising 
barristers     We  have  long  objected  to  the 
present  mode  of  revising  the  registry  by  a 
numerous  and  fluctuating  body.     We  con- 
ceive that  fixed  principles  in  every  branch 
of  the  law,  are  of  the  utmost  importance, 
and  that  these  may  be  more  easily  obtained 
by  a  small  and  certain  number  of  men,  who 
may  easily  communicate  with  each  other, 
than  by  a  large  and  unfixed  number,  who  ho 
not  communicate  with  each  other.  We  have 
nothing  to  say  against  the  gentlemen  who 
have  hitherto  acted  as  revising  barristers; 
on  the  contrary,  we  think,  that  as  a  body, 
they  have  not  shewn  themselves  incompetent 
to  the  discharge  of  the  duty  assigned  them, 
and  have  done  better  than  could  have  been 
expected.     But  this  cannot  alter  a  system 
essentially  wrong,  or  render  a  change  un- 
desirable. The  proposed  alteration  in  this  re- 
spect is  this :  to  substitute  a  body  of  fifteen 
barristers,  to  be  permanently  appointed,  in 
the  place  of  the  present  uncertain  and  fluc- 
tuating body,  amounting,  we  believe,   to 
174  in  number;  aud  out  of  these  fifteen,  to 
appoint  three  as  a  Court  of  Appeal.     It 
would  be  the  business  of  the  fifteen  to  re- 
vise the  votes  for  the  whole  of  England  and 
Wales— to  devote  themselves  to  this  duty; 
and  surely  they  would  thus  be  able  to  do 
their  duty  better  than  the  present  body, 
who  merely  take  it  up  occasionally.     This 
we  rather  think  is  idmost  universally, ad- 
mitted ;   but  the  practical  difficulty  is,  in 
whom  should  the  appointment  be  vested  ? 
It  must  be  admitted  by  all,  that  the  ap- 
pointtnent  should  be  deprived  as  much  as 
TOL.  XX.— iro.  589. 


possible  of  any  tinge  of  party.     In  one  for- 
mer bill,  the  Lord  Chancellor  was  proposed, 
in  another  the  Speaker;  thus 'taking  it  en- 
tirely from  the  present  holders,  the  Judges. 
In  the  bill  just  introduced,  it  is  provided 
that  each  Judge  shall  appoint  three  barris- 
ters, thus  making  on  the  whole  a  body  of 
forty -five,  from  whom  the   Speaker  shall 
make  a  selection  of  the  fifteen.     We  do 
not  know  that  any  improvement  can  be 
Quide  as  to  this.    The  Judges  will  be  bound 
to  select  competent  persons,  and  it  is  to  be 
supposed  that  the  Speaker  will  select  the 
best.     It  is  proposed,  we  understand^  to 
affix  a  salary  of  1500/.  to  the  office,  and  it 
is  therefore  obvious  that  the  situation  will 
now  demand  superior  talents  and  standing 
to  those  now  usually  appointed  to  this  office. 
The  bill  for  the  appointment  of  the  Equity 
Judges  and  the  abolition  of  the  Equity  Ex- 
chequer, as  far  as  we  can  learn,  gains  favor 
with  the  profession,  and  there  is  a  great 
desire  that  it  should  pass  in  the  present- 
session,   leaving  to  after- consideration  the 
remodelling  of  the  appellant  jurisdiction  of 
the  House  of  Lords,  and  the  reform  of  the 
Chancery  Offices.     In  connection  with  this 
subject,  a  movement  has  been  made  to  re- 
move the  Courts  of  Law  and  Equity  to  the 
centre  of  the  metropolis.     We  have  ad- 
verted to  this  elsewhere,  and  we  need  hardly 
say,  that  having  long  laboured  in  the  cause, 
we  hail  with  gratification  the  fair  prospect 
of  its    success.     It  has  been  thought  by 
some  that  the  appointment  of  Mr.  Robert 
Scarlett  to  the  Mastership  in  the  Exche- 
quer, vacant  by  the  death  of  Mr.  Spranger, 
would  seem  to  prove  that  the  learned  Chief 
of  that  Court  is  desirous  of  retaining  the 
Equity  Jurisdiction ;  but  be  this  as  it  may, 
we  feel  satisfied  that,  even  if  opposed  by 
him,  the  united  wishes  of  the  profession 
cannot  be  withstood. 
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NOTES  ON  EQUITY. 


TRUSTEE. 

The  bankruptcy  of  a  trustee  is  sufficient 
ground  for  his  removal,  altliough  he  has  ob- 
tained his  certificate,  and  the  trust  property  is 
in  the  hands  of  a  receiver.  Bainbridge  v.  Blaify 
1  Beav.  495. 

A  female  is  generally  considered  as  an  ineli- 
gible person  as  a  trustee.  We  are  not  aware 
that  this  has  ever  been  decided.  On  an  un- 
married person  behig  proposed,  however.  Lord 
Langdalct  M.  R.,  said,  "  It  was  not  the  usual 
practice,  and  it  might  lead  to  inconvenience 
m  case  of  her  marriage,  when  her  husband 
would  have  the  power  of  interfering  mth  the 
trust.    Brook  v.  Brook,  1  Beav.  531. 

DISCOVERY. 

Lord  Redesdale,  in  his  Treatise  on  Pleading, 
151,  says  in  a  note,  *'  A  discovery  has  been 
compelled  to  aid  the  jurisdiction  of  a  foreign 
court;"  and  he  cites  an  unreported  case  of 
Crowe  V.  Del  Rio,  (see  also  Earl  of  Derby  v. 
Duke  ofAthol,  I  Ves.  sen.  201,)  m  which  it 
was  held  that  on  a  plea  to  the  jurisdiction  it 
must  be  shewn  what  other  Court  has  jurisdic- 
tion. In  a  recent  case  the  Vice  Chancellor  al- 
lowed a  demurrer  to  a  bill  of  discovery  in  aid 
of  the  defence  to  assist  in  a  foreign  Court  .[the 
Court  of  Jamaica].  We  extract  the  following 
portion  of  his  judgment : — 

"  It  seems  to  me  to  be  singular,  considering 
the  vast  number  of  appeals  that  British  sub- 
jects, as  well  as  foreigners,  have  made  to  the 
Privy  Council  in  respect  of  foreign  plantations, 
that  no  instance  can  be  produced  of  this  juris- 
diction having  been  exercised,  except  the  soli- 
tary one  in  the  note  in  Lord  Redesdale's  book ; 
ana  it  is  equally  singular  if,  in  his  opinion,  the 
ease  was  good  law,  that  he  should  not  have 
cited  it  wiui  greater  confidence  than  he  has 
done.  In  the  case  of  The  Earl  of  Derby  v. 
Duke  o/Jthol,  1  Ves.  202,  Lord  Hardwicke 
seems  to  think  it  clear  that  this  Court  will  not 
-compel  discovery  in  favour  either  of  an  inferior 
Court,  or  of  a  Court  which  has  power  in  itself 
to  compel  a  discovery.  Tliese  two  propositions 
are  plainly  deducible  from  the  language  which 
his  Lordsnip  uses  towards  the  conclusion  of  his 
judgment;  and  I  consider  that,  in  the  con- 
templation of  the  Court  of  Chancery,  every 
foreign  Court  is  an  inferior  Court.  In  the  case 
of  Crowe  v.  Del  Rio  (which  is  the  only  authority 
to  be  found  on  the  point  now  before  us),  the 
defendants  were  compelled  to  answer  by  the 
overruling  of  the  demurrer ;  and  it  seems  to 
me  that,  without  entering  into  the  merits  of  the 
case,  the  demurrer  was  defective  in  point  of 
mere  form,  and  therefore  it  might  have  l)een 
overruled  on  that  ground.  In  that  case  two 
grounds  of  demurrer  were  assigned ; — one  was 
the  general  want  of  equity ;  but,  as  the  bill  was 
not  filed  for  relief,  but  for  discovery  only,  that 
would  be  no  objection.  The  other  ground  was 
that  the  defendants  were  not  parties  to  the  suit 
in  the  foreign  Court.  That,  therefore,  was  a 
speaking  demurrer,  for  there  Was  no  allegation 
on  the  ^ace  of  the  bill  that  they  were  parties 


to  the  suit,  and  the  Lord  Chancellor  may  very 
probably  have  overruled  the  demurrer  on  that 
ground,  without  at  all  entering  into  the  con- 
sideration of  the  question  whether  this  Court 
will  enforce  discovery  in  aid  of  proceedings  in 
a  foreign  Court.  I  also  think  that  there  is  not, 
in  the  present  case,  a  sufficient  avennent  that 
the  discovery  cannot  be  obtained  in  the  (*ourt 
at  Surinam.  The  allegation,  in  my  opinion, 
does  not  amount  to  anything  more  than  a  sort 
of  argumentative  statement  that  Sir  W.  Young 
has  been,  and  now  is,  resident  in  this  country, 
and  therefore  the  pldntiff  cannot  have  the  dis- 
covenr  abroad.  But  non  constat  that  he  may 
not  change  his  residence,  and  when  the  suit  is 
commenced,  be  in  a  place  where  the  discovery 
may  be  enforced.  It  appears  to  me  that  the 
observations  of  Lord  nardwicke,  in  77ie  Earl 
of  Derby  v.  Duke  of  Mhol,  apply  to  the  pre- 
sent case ;  and  I  should  be  extremely  sorry  to 
be  the  first  Judge  to  decide  that  this  Court  is^ 
in  all  cases,  to  give  its  md  in  compelling  dis- 
covery in  aid  of  the  prosecution,  or  the  defence 
of  an  action^  in  a  foreign  Court.  And  mv 
opinion  is,  that  this  demurrer  must  be  allowed.^' 
Bent  V.  Young,  9  Sim.  130. 
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BUILDING   CHURCHES. 

By  Stat.  9  Geo.  II,  c.  36,  no  lands  or  tene- 
ments, or  money  to  be  Idd  out  thereon,  shall 
be  given  on  or  cnarged  with  any  charitable  use 
whatever,  unless  1)y  deed  indented,  executed  in 
the  presence  of  two  witnesses  twelve  calen- 
dar months  before  the  death  of  the  donor,  and 
enrolled  in  the  Court  of  Chancery  within  six 
months  after  its  execution.  Where  a  testatrix 
bequeathed  a  sum  of  money  to  trustees  in 
trust,  in  case  the  inhabitants  of  the  parish  of 
J.  should,  within  seven  years  after  her  death, 
build  a  church  within  the  sud  parish,  to  pay 
and  apply  the  said  sum  as  they  should  think 
fit  for  ana  towards  defraying  the  costs  and  ex- 
penses of  building  and  erecting  such  church, 
and  it  was  held  that  the  bequest  was  valid  with- 
in the  above  statute.  Mr.  Baron  Alderwn 
thus  laid  down  the  law  on  this  subject.  "  The 
only  question  in  this  case  is,  whether  these 
bequests  are  void  by  reason  of  the  statute  of 
mortmain.  It  seems  agreed  that  if  a  testator 
gives  money  to  trustees  to  build  a  church,  or 
school,  or  sdmshouse,  the  extended  meaning  of 
the  word  *  build'  includes  not  merely  the  ex- 
pending  the  money  in  making  the  erection 
Itself,  but  the  purchasing  of  land  on  which 
such  erection  is  to  be  made,  and  that  the  doc- 
trine of  Lord  Hardwicke,  that,  if  the  trustees 
could  obtain  the  land  by  gift  from  a  third  per- 
son, the  bequest  might  be  good,  cannot  be  sup- 
ported. Lord  Eldon,  in  the  Attorney  General 
V.  Parsons,  8  Ves.  186,  expressly  so  rules,  and 
says,  that  if  a  testetor  directs  a  school  to  be 
built,  and  does  not  himself  advert  by  words  in 
his  will  to  a  purpose  that  the  land  is  to  be  ac- 
quired otherwise  than  by  purchase,  the  in- 
ference is,  that  he  meant  it  to  be  acquired 
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by  pnrcfaaBe,  and  that  tbe  bequest  U  void.  By 
'purchase/  here  Liord  Eldon  clearly  means 
'  purchase  out  of  the  fund  be<)ueathed  for 
building.'  The  same  rule  waa»  in  substance, 
laid  down  by  the  Master  of  the  Rolls,  in  the 
^Uwmey  Generals,  Davies,  9  Ves.  635 ;  where 
the  bequest  was  to  a  person  or  body  corporate, 
in  order  to  induce  them  to  give  the  lana ;  that 
is  treated  as  jn  truth  a  purchase  of  the  land 
from  them;  and  the  bequest  was  held  void. 
'*But,  I  apprehend,  where  a  testator  gives 
monev  to  be  laid  out  on  land  already  purchased 
bjr  otnen  for  such  building,  or  on  land  to  be 
given  by  a  third  person  for  that  purpose,  and 
the  trustees  have  only  authority  to  lay  out  the 
money  in  building  on  such  land  so  procured, 
and  cannot  employ  it  in  procuring  such  land, 
the  bequest,  if  such  an  object  appear  clearly 
from  the  language  used  in  the  testator's  will, 
is  good.  For  then  the  word  'build'  is  not  to 
be  taken  in  its  extended  sense,  as  including  the 
purchase  of  the  land,  but  is  by  the  language  of 
the  testator  applied  specially  to  the  mere  costs 
of  erecting,  as  contradistinguished  from  pro- 
curing the  land  on  which  such  erection  is  to 
take  place.** 

His  Lordship  then  stated  his  opinion  that  the 
particular  bequest  was  not  within  the  statute 
of  mortman. 

By  statute  43  Geo.  Ill,  c.  108,  any  penon 
may  by  deed  enrolled,  give  lands,  not  exceed- 
ing the  value  of  500/.,  towards  erecting  a  church 
or  chapel  of  the  church  of  England;  and 
Mr.  Baron  Mlderson  made  this  further  remark 
as  to  the  bequest.  **  Independently  of  the  above 
considerations,  however,  I  apprenend  that  the 
stetute  43  Elix.  Ill,  c.  i08,  s.  1,  makes  the 
first  bequest  valid.  For  here,  the  bequest  is 
for  a  church  amounting  only  to  5(X)/.,  and  the 
testratrix  survived  the  making  of  the  will  more 
than  three  months.  The.  two  bequests  must 
be  declared  good,  and  the  costs  must  fall  on 
the  personal  estate  of  the  testatrix.  Ordered 
accordingly."  Diwon  v.  Butler,  3  Y.  &  C.  677- 


NOTICES  OF  NEW  BOOKS. 


The  Principles  of  the  Law  of  Real  and 
Person^  Property,  being  the  Second 
Book  of  Blackstone's  Commentaries, 
incorporating  the  alterations  down  to 
the  present  time.  Second  Edition,  re- 
vised and  greatly  enlarged.  By  James 
Stewart,  of  Lincoln's  Inn,  Esq.,  Bar- 
rister at  Law.     London :  1840. 

In  the  last  ten  years  more  has  been  done  to 
alter  the  law  of  this  country  than  in  any 
prerious  century.  The  change  has  not 
been  sudden;  perhaps  more  was  dene  in 
the  year  1833  Uian  in  any  other  year,  but 
every  year  of  the  thirtiee  has  brought  its 
act  or  acts  for  effecting  an  alteration  in  the 
theory  or  practice  of  our  juridical  system. 


Nor  is  this  confined  to  any  one  branch  of 
the  law:  it  extends  to  all.  Look  to  the 
constitution  of  the  country,  and  it  will  be 
admitted  that  it  is  difficult  to  point  to  any 
period  of  its  history  in  which  more  exten- 
sive changes  were  peaceably  effected  than 
those  brought  about  by  the  Reform  Act, 
and  Municipal  Corporation  Act.  The  law 
of  property  has  been  entirely  remodelled. 
Many  of  the  old  maxims  as  to  holding, 
conveying,  and  devising  it,  are  entirely  ex- 
ploded. It  descends  no  longer  according  to 
the  old  rules,  founded  on  the  feudal  system; 
it  may  be  aUened  free  from  the  dower  of 
tbe  ^e,  and  it  is  now  made  to  answer  the 
purposes  of  an  extended  system  of  com* 
merce.  But  perhaps  the  parts  of  our  sys- 
tem which  have  been  most  altered  are  the 
Courts  of  Common  Law  and  Equity,  and 
their  practice.  The  Law  Amendment  Act 
(8  &  4  W.  4,  c.  42)  did  much  in  this  way ; 
and  the  Act  for  abolishing  Imprisonment 
for  Debt  (1  &  2  Vict.  c.  110)  not  to  men- 
tion many  others,  has  done  even  m<»e  to 
effect  an  almost  entire  change.  Then  as 
to  the  criminal  law,  we  know  that  both  in 
the  definition  of  crimes^  and  their  punish- 
ment, and  in  their  mode  of  trial,  the  change 
is  very  great  indeed ;  although  here  it  be- 
gan a  little  earlier  tiian  the  time  we  have 
mentioned. 

It  will  be  seen,  therefore,  that  the  law- 
yer, who  has  not  kept  pace  with  the  statute 
book,  must  go  to  school  again;  and  the 
old  sources  can  no  longer  be  resorted  to  for 
correct  information  as  to  the  present  law. 
In  this  state  of  things,  the  demand  for  a 
work  for  supplying  this  information  could 
be  supplied  in  two  ways, — the  one  was  by 
writing  a  new  system  of  laws,  the  other  by 
adapting  the  old  works  to  the  present  state 
of  the  law.  Mr.  Stewart  has  preferred  the 
latter  mode,  and  the  work  here  presented 
to  us  is  one  volume  of  a  complete  edition 
of  Blackstone's  Commentaries,  compiled  on 
this  latter  plan.  We  noticed  the  first 
edition  of  the  volume  some  time  ago,  but 
the  author  has  now  materially  enlarged  his 
plan.  He  has  here  given  us  the  whole  of 
the  second  volume:  stating  the  changes 
made  in  the  law  in  the  text  continuously. 
We  give  our  cordial  approval  of  this 
mode  of  editing  it,  more  especially  for 
students.  The  original  text  of  Blackstone 
is  so  accessible,  that  it  may  be  easily  re- 
ferred to,  if  necessary,  the  page  being  given 
in  the  side  margin ;  and  for-practical  use 
and  impressing  the  iterations  in  the  mind, 
the  plan  pursued  by  Mr.  Stewart  is  far 
better  than  adding  the  alterations  in  a  note. 
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vbich  is  always  a  fatiguing  mode  of  acquir- 
ing information,  when  the  subject  is  new  to 
the  mind.  Mr.  Stewart  would  have  done 
good  service  if  he  had  simply  gone  over  the 
surface  of  Blackstone's  text,  warning  the 
reader  what  was  law»  and  what  was  not ; 
what  was  dangerous — when  the  reader  might 
^1  into  a  quagmire, — and  where  he  might 
lose  himself  in  a  labyrynth.  But  he  has 
done  more  than  this ;  he  has  caught  mueh 
of  the  spirit  of  the  original,  and  may,  as  we 
think,  be  taken  as  a  safe  guide  to  a  know- 
ledge of  this  subject. 

The  present  Edition  has  grown  in  his 
hands.  From  a  thin  octavo  it  has  now 
fattened  into  a  portly  volume,  and  we  shall 
not  be  surprised  if  it  meets  at  least  as  much 
favour  as  the  first  edition.  It  contains,  in 
addition,  the  Iaw  of  Personal  Property, 
and  we  certainly  consider  it  the  best  first 
book  for  tlie  student  of  the  Law  of  Property. 
He  will  here  find  the  i>rinciples  relating  to 
this  important  branch  of  the  law,  briefly, 
but  eorreetly  stated,  and  he  may  fill  up  the 
cMitline  if  he  will,— but  this  much  he  must 
know. 


NEW  BILLS  IN  PARLIAMENT. 


SETTLED  ESTATES  DRAINAGE  'AND  IMPROVE- 
MENT. 

TRTsbill,  as  amended  by  thcseleet  committer^  's 
intended  to  enable  the  Owners  of  Settled  Estates 
to  defray  the  Expense  of  draining'  the  same. 
It  recites  that  much  c^  the  land  in  England  and 
Wales  would  be  rendered  permanently  more 
productive  by  improved  draminjf,  and  nerer- 
tbelesa.  by  reason  of  the  great  expense  thereof, 
nroprietors  havinjj:  a  limited  Interest  in  such 
laud  are  often  unable  to  execute  such  drain- 
\nvr  I  and  that  it  is  expedient,  as  well  for  the 
more  abundant  production  of  food  as  for  the 
increased  employment  of  farmini^  hbonrbrs, 
and  the  extended  investment  of  capital  in  the 
permanent  improvement  of  the  soil,  that  such 

{proprietors  should  be  relieved  from  this  disabi- 
ity.  due  regard  being  had  to  the  interests  of 
those  entitled  in  remainder.  It  is  therefore 
proposed  to  be  enacted  : 

I.  That  it  shall  be  lawful  for  any  tenant  for 
life,  or  for  a  term  determmable  on  his  or  her 
life,  under  any  will,  settlement  or  other  like 
disposition,  entitled  in  possession  at  law  or  in 
ecjuiiy  to  any  lamis  in  Eu/rland  or  Wales,  (or 
the  guardian  or  guardians  of  any  infant,  on  the 
behalf  of  such  Infant  so  entitled  as  aforesaid), 
tso  apply  by  petition  to  her  Majesty's  court  of 
Chancery  or  Exchequer  in  England,  for  leave  to 
make  any  permanent  improvements  in  the  lands 
to  which  he  or  she  shall  be  so  entitled,  or  anypart 
thereof,  by  draining  the  same  wiih  tiles,  stones 
or  other  durable  materials  in  a  permanent 


manner ;  and  in  every  such  petition  shall  be 
specified  the  improvements  proposed  to  be 
made,  and  the  estimated  cost  ttiereof ;  and 
everv  such  petition  shall  be  referred  to  a  Master 
of  the  said  Court  of  Chancery  or  Exchequer, 
to  inquire  into  and  ascertain  the  propriety  of 
such  improvements  beinsf  effected,  and  such 
master  shall  and  he  is  hereby  required  to  call 
for  such  plans  and  estimates  and  specifications 
in  relation  to  the  said  proposed  improvements 
as  he  shall  think  fit;  and  the  master  shall  make 
his  report  resnectin£f  such  proposal ;  and  the 
Court  to  which  any  such  application  shall  be 
made  shall  make  such  order  upon  such  petition 
and  report  as  such  court  shall  think  fit. 

2.  That  a  copy  of  every  such  petition  shall 
be  served  twenty-one  days  at  the  least  before 
the  hearing  thereof  upon  the  person  or  persons 
entitled  to  the  first  vested  estate  of  freenold  of 
inheritance  in  remainder  after  the  estate  of  the 
tenant  for  life,  but  if  any  of  such  persons  »hall 
be  of  unsound  mind,  or  under  the  age  of  twenty 
one  years,  or  under  any  other  legal  disability,  or 
beyond  the  limits  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  then  a  copy  of  such 
petition  shall  be  served  on  his,  her  or  their 
behalf,  upon  such  person  or  persons  respec- 
tively as  the  said  Court  of  Chancery  or  Court 
of  Exchequer  to  which  the  sud  petition  shall 
be  preferred  shall  appoint  for  that  purpose; 
and  every  person  upon  whom  a  copy  of  any  snch 
petition  shall  be  so  senred,  shall  l>e  at  hberty 
to  attend  before  the  master  to  whom  sucn 
petition  shall  be  referred,  and  to  consent  or 
object  to  the  proposal  contained  in  snch  pe- 
tition ;  but  all  the  costs  attending  any  such  op- 
plication,  and  of  the  party  so  served,  shall  be 
paid  by  the  party  making  such  application  as 
aforesaid. 

3.  That  if  it  shall  appear  to  the  satisfaction 
of  such  master,  on  the  report  of  one  or  more 
surveyors,  to  be  appointed  or  approved  of  by 
the  said  master,  that  it  will  be  fur  the  benefit 
of  such  lands  that  they  should  be  so  drained, 
and  such  report  shall  be  confirmed  by  the  said 
Court,  then  it  shall  be  lawful  for  the  tenant  for 
life,  or  such  guardian  or  guardians  as  aforesaid, 
who  shall  have  presented  snt'h  petition,  to 
make  and  execute  such  improvements  accord- 
ingly. 

4.  That  in  every  case  where  the  Faid  Court 
of  Chancery  or  Exchequer  shall  have  inade 
an  order  sanctioning  the  execution  of  any  such 
improvements  of  any  lands,  and  such  improve- 
ments shall  have  been  made  accordingly,  it. 
shall  be  lawful  for  tlie  master,  whose  report 
shall  be  so  confirmed  by  tlic  said  (*ourt,  by  a 
certificate  under  his  hand  to  be  tiled  in  the  said 
Court,  on-  having  satisfaction  that  the  money 
had  been  properly  expended,  to  authorize  any 
such  person  so  entitled  as  aforesaid,  or  the 
exc?utors  or  administrators  of  such  person, 
or  such  guardian  or  guardians  of  such  infant 
as  siforesfud,  by  deed  in  writing  to  charge 
all  or  any  part  of  the  lands  so  drained  as 
aforesaid,  or  any  other  lands  subject  to  the 
like  uses  or  trusts  as  the  lands  so  drained, 
with  the  payment  to  any  person  or  |>ersons 
willing  to  aavancc*  the  sauie^  of  the  amount  of 
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the  money  which  may  be  90  expended,  and  so 
from  time  Co  time,  as  the  money  shall  be  so 
expended,  together  with  interest  thereon  after 
any  rate  not  exceeding  five  pounds  per  centum 
per   annum,  from  the  time  of  making  the 
charge  ;.  but  10  nevertheless,  that  in  anjr  such 
charge  il  shall  be  provided  that  the  principal 
sum  charged  shall  oe  paid  off  bv  equal  yearly 
instalments  of  not  less  than  twelve  years  from 
the  day  of  the  charge,  nor  more  than  eighteen 
yean,  the  number  of  such  instalments  to  be 
determined  and  recommended    by  the  said 
Master  in  his  report,  and  so  as»  in  pronoriion 
to  the  amount  01  the  improvement  in  the  opi- 
nion of  the  Master,  the  number  of  the  instal- 
ments shall  be  diminished  as  the  master  shall 
think  fit ;  and  for  the  purpose  of  securing 
such  monies-  lo  be  so  charged,  it  shall  be 
lairful  ibr  the  person  making  such  charge  to 
demise  the  hereditaments  to  be  charged  for 
any  term  or   number   of  years*,  by  reason 
whereof  the  rents  and  profits  of  the  said  here- 
ditaments shall  be  applicable  to  the  payment 
of  the  said  monies  so  to  be  charged  as  afore- 
aaid,  but  so  as  such  term  be  made  to  cease  on 
the  pavment  of  the  monies  charged :   Provided 
nevtrtheless,  that  such  person  making  such 
charge,  and  every  succeeding  tenant  for  life, 
or  tenant  for  term  of  years  determinable  on 
hia  or  her  life,  shall  be  bound  tO'keep  down 
the  interest  and  instalments  to  be  charged,  or 
any  rent  charge  to  be  charged  as  after  men- 
doaed;  and  the  landa  charged  shall  not  (ex- 
cerpt as  afpiinst  any  tenant  for  life  or  other 
person  li^de  to  pay  such   instalments  and 
interest^  or  keep  down  such  rent  charge)  be 
liable  to  pay  more  tliun  six  months  of  any 
interest,  and  one  half  of  any  instalment,  or 
pav  more  than  half  ayear's  rent  charge,  which 
18  hereby  directed  to  be  kept  down  as  afore- 
said :   Provided  nevertheless,  that  if  any  per- 
son shall  be  willing  to  advance  to  any  person 
hereby  authorized  to  make  such  charge  as 
aforesaid,  the  amount  he  or  she  may  be  so 
authorized  to  charge  in  consideration  of  a 
rent  charge  for  a  term  of  not  less  than  twelve 
nor  more  than   eighteen  years,    then  such 
person  so  authorized  to  cnarge,  instead  of 
charging  the  said  hereditaments  with  such 
instalments  and.  interest   as  aforesaid,    may 
charge  the  same  with  a  rent  charge  for  any 
such  period  as  aforesaid,  so  as  that  the  said 
Master  shall  in  his  said  report  approve  of  the 
sniistitution  of   a  rent  charge,  and    of  the 
amount  ta  be  charged;  and  shall  ascertain  and 
determine  the  number  of  years  for  which  the 
aame  shidl  be  granted,  (such  number  of  years 
to  be  aacertaiMd  in  the  same  manner  as  is  be- 
fore directed  with  respect  to  the  ascertaiuing 
the  amount  of  such  instalments  as  aforesaid) : 
Provided  also,  that  no  person  shall  be  entitled 
to  make  any  such  charge  as  aforesaid,  unless 
it  shall  be  stated  in  the  report  of  such  Master 
that  it  hatb  been  made  to  appear  to  him  by  the 
roKirt  of. such  surveyor,  that  the  annual  value 
of  the  lands,  so  drained  will  be  increased  by 
such  draining  to  an  amount  equal  to  seven 
pounds  per  centum  at  least  on  the  sum  to  be 
charged* 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 


Wb  noticed  last  "week  the  general  meeting 
of  the  attorneys  and  solicitors  regarding 
the  removal  of  the  Courts  from  Westmiuster 
to  tiie  centre  of  the  metropolis.  Duriqg 
the  last  nine  years,  from  our  first  volume, 
we  have  repeatedly  ui^ed  the  adoption  of 
thiff  measure.  It  is  demanded  more  for  the 
interest  of  the  public  than  tlie  profession. 
The  suitors  and  their  witnesses,  and  all 
persons  interested  in  the  administration  of 
justice,  equally  with  the  barristers  and  so- 
licitors, should  be  united  in  promoting  the 
concentration  of  the  Courts. 

It  fortunately  appears  that  aH  things  con- 
spire at  the  present  moment  to  favour  the 
plan;  The  old  Cburts  at  Westminster  re- 
main unimproved,  and  are  as  ill  adapted  to 
their  purpose,  and  with  as  little  accommo- 
dation as  possible.  Three  new  Courts  are 
now  required  at  Westminster,  if  the  Judges 
coQtinue  to  sit  there,  and  three  more  in  the 
neighbourhood  of  Chancery  Lane..  Thus 
six  new  Courts  must  be  built.  I'^e  splendid 
plan  for-  the  new  Houses  of  Parliament 
ought  not  to  be  broken  in  upon  to  find 
room-  for  these  new  Courts,  and  the  rooms 
connected  with  them.  Whilst  laying  out  a 
million  of  money  in  a  building  for  making 
laws,  the  Parliament  will  surely  not  neglect 
some  reasonable  cost  and  care  for  executing 
what  it  would  otherwise  be  vain  to  enact. 

In  point  of  architectural  design,  there 
can.be  no  doubt  that  great  advantage  would 
result  in  the  construction-  of  the  Houses  of 
Parliament  by  the  space  now  occupied  by 
the  old  C6urts,  in  which  conunittce  rooms 
and  other  accommodation  might  be  afforded, 
rendering  the  site  exclusively  adapted  for 
legislative  or  government  purposes.  To 
some  of  our  pubUc-apirited  friends  who 
kindly  take  on  themselves  the  burthen  of 
representing  the  community,  the  removal 
of  the  lawyers  and  their  cFients  and  wit- 
nesses, and  congregating  them  in  another 
place,  will  be  highly  acceptable.  Tliey  will 
think  it  "a  good  riddance."  The  op)K)- 
nents  of  the  proposal  can.  only  consist  of  a 
small',  though  (we  admit)  a  very  important 
body, — tke  Itaders  of  the  bar  wha  are  in 
Parliament, — but  these  gentlemen,  we  do 
not  doubt,  will  give  up  their  personal  con- 
yentence  to  promote  the  public  welfare  jmd 
the  purposes  of  justice.  It  cannot  be  their 
wish  that  the  suitors'  interest  should  be  best 
promoted  by  retaining  only  the  members  of 
the  bar  who  are  not  in  Parliament.  It  is 
probable  (though  there  are  and  have  been 
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many  exceptions)  that  the  men  who  are 
most  distioguished  in  Parliament,  have  also 
been  the  ablest  advocates  at  the  bar,  and 
our  wish,  in  hehalf  of  the  profession  at  large, 
is,  that  there  should  be  no  disunion  amongst 
its  several  classes,  but  that  the  highest  ta- 
lent and  learning  should  enjoy  the  highest 
professional  and  public  rewards. 

It  ia  no  fanciful  notion  that  dictates  the 
propriety  of  separating  the  judicial  from  the 
legislative  power.  Parliament  may  meet 
amidst  storm  and  confusion,  and  may  even 
require  the  aid  of  military  force ;  the  Courts 
of  justice  should  assemble  in  quietness, 
and  rely  only  on  the  staff  of  the  con- 
stable. It  is  better  that  the  several  places 
of  meeting  of  each  department  should  be 
somewhat  distant ;  and  where  can  justice  be 
better  administered  than  in  the  very  heart 
of  the  metropolis  of  the  Empire  > 

It  is  not  merely  the  inconvenient  distance 
of  Westminster  Hall  from  the  centre  of 
London,  but  nineteen  times  out  of  twenty, 
the  going  to  Westminster  Hall  must  be  "  a 
purpose  journey,"  or  "going  special:"  it 
is  not  in  the  ordinary  course  of  professional 
business.  There  is  no  killing  of  other  birds 
in  your  way,  or  whilst  there,— c««<fo,  rede- 
undo,  et  morando, — and  this  is  a  very  im- 
portant matter  to  a  man  of  business,  whose 
time  is  every  moment  of  value.  On  the 
contrary,  if  the  Courts  were  in  Lincoln's 
Inn  Fields,  both  lawyer  and  client  might 
branch  off  to  a  shoit  distance  before  his 
case  came  on,  and  transact  some  other  use- 
ful business. 

Amongst  other  direct  benefits,  the  suitors 
would  be  sure  of  having  their  counsel  and 
attorneys  always  at  hand  when  their  busi- 
ness was  Ijefore  the  Court,  and  it  in  no 
small  degree  tends  to  the  satisfactory,  even 
if  not  successful,  result  of  a  case  that  the 
client  has  seen  his  counsel,  and  his  soli-, 
citor  personally  in  Court,  and  doing  their 
best  for  his  interest,  instead  of  handing  over 
the  brief  to  another,  or  attending  by  deputy. 
These  things  are  of  more  importance  than 
some  of  our  legislators  imagine. 

Nineteen  out  of  every  twenty  members 
of  the  bar  will  no  doubt  gladly  concur  in 
the  measure.  They  will  be  spared  the  loss 
of  time  in  uselessly'walking  to  Westminster 
when  they  have  papers  waiting  for  them  at 
their  chambers,  and  they  will  not  be  pre- 
vented from  attending  the  Judges  or  Mas- 
ters of  the  several  courts,  or  Eurbitrations,  or 
consultations,  or  various  matters  which  are 
now  unavoidably  postponed,  or  altogether 
neglected. 

With  respect  to  tlie  localUy,  though  we 


have  hitherto  contended  for  the  RoUa  Es* 
tate,  we  must  admit  that  the  centre  of 
Lincoln's  Inn  Fields  would  afford  a  site  for 
erecting  a  national  building,  suited  to  the 
great  object  which  is  contemplated.  A 
structure  might  there  be  raised,  second  only 
in  magnificence  to  the  Houses  of  Parlia- 
ment. We  are  aware  of  the  reverence  in 
which  Westminster  Hall  is  held,  and  we 
participate  in  the  feeling,  and  we  would 
not  consent  to  the  change  unless  a  great 
practical  improvement  could  be  effected, 
and  unless  a  great  ornament  could  be 
added  to  the  British  capital.  In  order  to 
preserve  some  of  the  associations  connected 
with  the  old  Courts,  we  would  substitute 
for  the  name  of  Lincoln's  Inn  Fields,  that 
of  "Westminster  Square,"  and  the  building 
should  be  called  "  The  Hall  of  Justice." 

We  shall  give  a  full  report  of  the  meet- 
ing at  the  Law  Society  in  our  next  Number. 


NEW  RULE  OF  THE  COURT  OF 
QUEEN'S  BENCH. 

ADMISSION  OF  ATTOBMKTS. 

Easter  Term,  1840. 

It  is  ordkrbd,  that  every  person  who 
shall  intend  to  apply  for  admission  as  an 
attorney  of  this  Court,  and  who  shall  not 
have  been  admitted  an  attorney  or  solicitor 
of  any  other  Court,  shall  (instead  of  the 
notices  required  by  rule  of  Trinity  Term, 
31  St  Geo.  3,  s.  2,  but  in  addition  to  the 
notices  to  be  given  to  the  Examiners,  Mas- 
ters, &c.  as  required  by  the  rule  of  Hilary 
Term,  6  William  4,  1836,  read  in  all  the 
Courts)  for  the  space  of  one  full  term  pre- 
vious to  the  term  in  which  he  shall  apply  to 
be  admitted,  enter  or  cause  to  be  entered  in 
two  books  kept  for  that  purpose,  one  at  the 
Chambers  of  the  Lord  Chief  Justice  of  this 
Court,  and  the  other  at  the  Chambers  of  the 
other  Judges,  his  name  and  place  or  places 
of  abode,  and  also  the  name  or  names,  and 
place  or  places  of  abode  of  the  attorney  or 
attorneys  to  whom  he  shall  have  been  ar- 
ticled. And  it  is  further  ordered  that  a 
printed  copy  of  the  list  of  admissions  be  stuck 
up  in  the  Queen's  Bench  Ofi&ce,  and  at  the 
Judge's  Hall  or  Chambers  in  RoUs  Garden. 
And  it  La  further  ordered,  that  every  per- 
son applying  to  be  re-admitted  an  attorney 
of  this  Court,  shall,  instead  of  the  notices 
now  required,  three  days  at  the  least  pre- 
vious to  the  first  day  of  the  term,  and  the 
last  day  of  which  he  intends  to  apply  to  be 
re-admitted,  leave  at  the  office  of  the  Mas- 
ters of  this  Court  a  notice  in  writing,  con- 
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tainiiig  his  name  and  place  or  places  of 
abode  for  the  last  preceding  twelve  months. 
And  that  before  the  said  first  day  of  term, 
he  shall  enter  or  cause  to  be  entered  in  the 
two  before  mentioned  books,  a  like  notice, 
and  shall  at  the  same  time  cause  to  be  filed 
the  afiidavit  upon  which  he  seeks  to  be 
re-admitted,  at  the  office  of  the  Masters 
aforesaid,  and  a  copy  thereof,  left  at  the 
Chambers  of  the  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench.  And  it  is  further 
ordered,  that  the  Masters  reduce  such  no- 
tices of  re-admission  into  alphabetical  order, 
and  add  the  same  to  the  list  of  admissions. 


(Signed) 


Dbnman. 

J.  LiTTLBDALB. 

J.  Pattkson. 
J.  Williams. 
J.  T.  Coleridge. 


QUESTIONS 

AT  THE  EXAMINATION. 

Easter  Term,  1840. 


I.    FRBLIMIIYABT. 

Where  did  you  serve  your  clerkship  } 
State  the  jmrticular  branch  or  branches  of 
the  law  to  which  you  have  principally 
applied  yourself  during  your  clerkship. 
Mention  some  of  the  principal  law  books 
you  have  read  and  studied. 

II.  COMMOir  AKD  STATUTE  LAW,  AND  PBACTICB 

OF  THB  COURTS. 

Name  some  (seven  at  least)  of  the  most  or- 
dinary kinds  of  action  at  common  law. 

When  there  are  several  defendants  to  an 
action,  ought  you  to  insert  all  their  names 
in  one  writ,  or  is  there  any  Hmitation  as 
to  the  number  ? 

What  are  the  names  of  the  different  plead- 
ings in  an  action  of  assumpsit  ? 

When  personal  service  of  a  writ  of  sum- 
mons cannot  be  effected,  how  is  the 
plaintiff  to  proceed  ? 

Can  an  action  be  .brought  by  an  infant,  and 
how  is  it  to  be  prosecuted  ?  Can  an  ac- 
tion be  brought  against  an  infant,  and 
if  so,  how  must  he  defend  it  ? 

Within  what  period  can  an  action  of  eject- 
ment be  brought  ? 

What  is  the  first  proceeding  in  an  action 
of  ejectment,  and  how,  and  on  whom, 
and  where  is  the  process  to  be  served  ? 

If  a^  plaintiff  clelay  his  proceedings  in  an  ac- 
tion^ for  a  considerable,  and  what  space 
of  time,  is  any,  and  what  notice  neces- 
sary before  taking  proceedings } 

What  are  the  different  writs  of  execution 
(or  enforcing  a  judgment  in  an  action  of 
debt  ?  and  m  an  action  of  ejectment  ? 


When  is  a  defendant  entitled  to  call  on  a 
plaintiff  to  give  security  for  costs  ?  and 
at  what  time  should  the  appHcation  be 
made  ? 

What  is  the  meaning  of  suing  in  formd 
pauperis?  and  what  is  requisite  to  be 
allowed  to  do  so  ? 

What  is  the  advantage  of  filing  a  cognovit 
"under  the  statute,'*  and  within  what 
time  must  it  be  so  filed  ? 

In  what  cases  must  an  attorney  deliver  his 
bill  of  costs  signed,  before  he  can  bring 
an  action  i  and  how  soon  after  delivery 
can  he  bring  an  action  ? 

Is  it  necessary  for  an  executor  or  adminis- 
trator of  an  attorney  to  deliver  a  bill  of 
costs  signed,  before  bringing  an  action  I 

Within  what  time  must  application  be 
made  for  a  new  trial  ?  or  to  set  aside  an 
awards 

III.  CONVETANCIKO. 

Are  there  any  cases  in  which  the  interest 
of  a  devisee  or  legatee  does  not  lapse  by 
their  death  in  the  lifetime  of  the  testator  ? 
and  state  instances  ? 

What  is  the  order  in  which  next  of  kin  are 
entitled  to  letters  of  administration  ? 

In  what  case  is  a  purchaser  bound  to  see  to 
the  application  of  the  purchase  money  ? 
and  in  such  case,  who  are  necessary 
parties  to  the  conve3rance  * 

Is  a  mortgagor  barred  of  his  equity  of  re- 
demption by  any  and  what  length  of 
time,  and  how  may  this  right  be  pre- 
served ? 

What  are  terms  attendant,  and  what  in 
gross  ? 

In  what  cases  will  a  term  protect  a  pur- 
chaser from  incumbrances  ? 

What  are  the  requisites  necessary  to  be  ob- 
served to  bar  dower  to  the  wife  before 
marriage? 

Qan  a  vsdid  conveyance  be  made  of  real 
property  to  charitable  uses,  and  how  i 

What  are  voluntary  settlements,  and  in 
what  cases  are  they  deemed  firaudulent  ? 

What  is  the  difference  between  an  execu- 
tory devise  and  a  shifting  use  ? 

What  is  a  power  of  attorney,  and  how  is  it 
put  an  end  to  ? 

What  is  meant  by  tacking  a  mortgage  i 

Can  a  right  of  way  be  conveyed,  and  in 
what  manner  ? 

Would  the  direction  to  sell  an  estate  be 
discretionary  or  absolute,  in  order  to  con- 
stitute an  equitable  conversion  of  the 
freehold  into  personalty  ? 

Is  a  freehold  estate  liable  to  the  payment 
of  simple  contract  debts  in  any  and  what 
cases,  and  in  what  order  of  distribution  ? 
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IT.    EQUITY  AND  PRACTICE  OF  THE  COtTRTB. 

What  is  is  the  nature  and  effect  of  a  writ  of 

Ne  exeat  Regno,  and  from  what  Court, 

under  what  circumstances,  and  in  what 

manner  is  it  obtained  ? 

What  is  the  nature  and  object  of  a  bill  of 

discovery  ? 
When  a  bill  of  discovery  has  been  filed, 
praying  discovery  only  and  no  relief^  can 
any,  and  if  any,  what  further  step  be 
taken  by  the  plaintiff  or  defendant  in  the 
suit  after  the  answer  has  been  filed,  and 
the  time  for  excepting  to  it  has  expired  ? 
If  a  trustee  having  stock  or  other  property 
vested  in  him  become  a  lunatic,  and  a 
new  trustee  be  appointed,  how  is  a  transfer 
of  the  stock,  or  a  conveyance  or  assign- 
ment of  other  trust  property  from  the 
lunatic  to  the  new  trustee  to  be  made  ? 
What  is  the  distinction  between  a  legal  and 

an  equitable  debt  ? 
To  what  courts  or  tribunals  do  appeals  lie 
against  the  decrees  of  the  Master  of  the 
KoUs,  the  Vice  Chancellor,  and  the  Lord 
Chancellor  respectively } 
Does  or  not  an  appeal  to  a  superior  court 
necessarily   stay  the  proceedings  under 
the  decree  or  order  appealed  from  ? 
Explain  the  nature  and  effect  of  a  demurrer 

to  a  bill  in  equity. 
Explain  the  nature  and  effect  of  a  plea  to 

a  bill. 
What  is  an  equitable  mortgage,  and  how  is 

it  made  avsolable  by  the  mortgagee  ? 
When  a  second  mortgagee  files  a  bill  of 
foreclosure,'  how  is  the  first  mortgagee  to 
be  dealt  with  ? 
State  a  few  of  the  ordinary  cases  in  which 

courts  of  equity  grant  injunctions. 
If  a  party  to  a  suit  who  is  ordered  by  the 
Court  to  execute  a  deed  obstinately  re- 
fuse to  do  so,  is  there  any,  and  if  any, 
what  mode  of  giving  effect  to  the  order 
without  obtaining  the  signature  of  the 
party  ? 
What  is  the  nature  and  effect  of  a  bill  of 

interpleader  ? 
What  is  the  meaning  of  an  examination  of 
witnesses  de  bene  esse  ? 


▼.    BANKRVPTCT  AND  PRACTICE  OF  THE 

COURTS. 

What  persons,  whose  trades  are  not  named 
in  the  statute,  have  been  deemed  by  the 
Courts  liable  to  the  bankrupt  laws  ? 

Are  temporary  or  occasional  dealing^,  and 
of  what  kind,  deemed  sufficient  to  con- 
stitute a  trading  ? 

State  what  acts  of  a  trader  are  deemed  acts 
of  bankruptcy,  and  with  what  intention 
such  acts  must  be  done  ? 


How  can  a  debtor  be  compelled  to  commit 
an  act  of  bankruptcy,  since  the  abolition 
of  arrest  on  mesne  process  ? 

State  generally  the  proceedings  necessary 
to  be  taken,  and  by  whom,  in  order  to 
obtain  a  fiat  ? 

Is  there  any,  and  what,  alteration  recently 
made  regarding  the  validity  of  transac- 
tions before  the  fiat,  though  after  an  act 
of  bankruptcy  ? 

If  the  assignees  of  a  bankrupt  do  not  elect 
to  take  a  lease,  to  which  the  bankrupt  is 
entitled,  what  proceeding  can  the  lessor 
adopt? 

Are  there  any,  and  what,  provisions  relating 
to  ships  transferred  by  a  bankrupt,  by 
way  of  security,  before  his  bankruptcy  r 

Must  any,  and  what  notice,  and  when,  be 
given  of  disputing  the  validity  of  the  fiat, 
in  an  action  or  suit  brought  by  the  as- 
signees? 

What  evidence  must  be  adduced  of  the 
petitioning  creditor's  debt,  trading,  and 
act  of  bankruptcy,  on  the  trial  of  an  ac- 
tion by  the  assignees  ? 

Will  property  held  by  the  bankrupt  in  trust 
pass  to  the  assignees  ? 

In  case  a  bankrupt  should  refuse  to  execute 
a  conveyance,  what  is  the  remedy  ? 

What  effect  will  the  proof  by  a  creditor 
have  with  respect  to  a  bankrupt  who  is 
in  prison  at  the  suit  of  such  creditor  ? 

If  the  fiat  be  superseded,  can  any  and  what 
proceedings  be  taken  in  an  action  com- 
menced against  a  bankrupt  before  tiie 
fiat? 

What  debts  of  the  bankrupt  are  dischaiged 
on  his  obtaining  his  certificate  ? 

VI.    CRIMINAL  LAW,  AND  PROCEEDINGS 
BEFORE  JUSTICES  OF  THE  PEACE. 


Can  a  person  be  apprehended  for  felony 
without  a  magistrate's  warrant,  and  if  so, 
under  what  circumstances,  and  by  whom  ? 

For  what,  if  any,  felonies  can  an  accused 
person  be  admitted  to  bail,  and  by  whom  ? 

Is  there  any  and  what  act  for  the  apprehen- 
sion of  persons  trespassing,  and  under 
what  circumstances  ? 

Under  what  circumstances  may  a  constable 
break  open  an  outer  door  in  execution  of 
a  warrant  ? 

What  is  essential  to  be  proved  to  constitute 
the  offence  of  burglary  ? 

Can  a  person  who  has  sworn  to  his  belief  of 
a  fact,  be  under  any  and  what  circum- 
stances indicted  for  perjury  ? 

Where  stolen  properly  belonged  to  a  com- 
pany of  many  persons,  is  it  necessary  to 
name  them  all  in  the  indictment,  or 
what  other  mode,  if  any,  may  be  adopted  ? 
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What  nets  constitute  the  offence  of  larceny  ? 

What  are  the  offences  still  punishable  with 
death? 

When  and  how  do  you  proceed  to  obtain 
security  for  the  good  behaviour  of  a  per- 
son? 

In  what  manner  is  the  real  estate  of  a  per- 
son affected  who  is  convicted  of  felony  ? 

Are  accessaries  before  and  accessaries  after 
the  fact  punished  differently,  and  if  so, 
in  what  respects  ? 


Are  there  any  and  what  instances  of  com- 
pulsion or  necessity  which  afford  an  ex- 
cuse for  committing  an  offence } 

What  is  the  jurisdiction  of  the  Central 
Criminal  Court,  both  as  to  the  nature  of 
the  offences,  and  the  comities  to  which 
it  extends?  " '' 

Is  there  any  and  what  appeal  in  criminal 
cates? 


ATTORNEYS  TO  BE  ADMllTED. 
TVimty  Term,  1840. 


Ifioncluded from  p.  11.] 

Clerki*  Name  and  Residenee,  To  whom  articled  and  aaigned, 

Shipman,  Robert  JVlilligan,  104,  Great  Rossell    Joseph  Muno.  Tenterden,  Kent. 
Street,  Bloomsbury ;  and  Tenterden,  Kent. 

Simcoz,  Alei^ander,  2,  Upper  Baker  Street,    Clement  Ingleby,  Birmbgharo. 
Pentonville ;  Dublin ;  and  Harbome,  Staf- 
fordshire. 

Sump,  George*  Caister,  Liocolnshire.  George  Marris,  Caistor,  Lincolnshire. 

Sloper,  John  William,  St.  Ann's  Hill,  Wands-    Joseph  Maynard,  3,  Manaiou  House  Place. 

worth  Common.  ,     *    „,  • 

Sykes,  William,  Millbridge,  Biratall,  York-  James  Wadsworth,  late  of  MiUbridge,  but 

shire.  ^^^  ^^  Eddercliffe,  Yorkibire. 

Shelton,  George  I#ane,  14,  Ampton  Street,  William  Deverouz,  Bromyard^  Herefordshire. 

Gray's  Inn  Road ;  Bromyard ;  and  Huntley 

Street,  Bedford  Street. 

Snaith,  George,  19,  Charles  Street,  Enston  Sq. ;  Peter  Tuxford,  Boston ;  asngned  toB.  Kenrick, 

and  Boston.  and  Henry  Harwood,  Boston. 

Smith,  Thomas,  10,  Sevmonr  Place,  New  Rd.  Richard  Edgar  Smith,  New  Boawell  Court. 

Stanbridge, Thomas,  Edgbaston,  Warwickshire,  John  Richards,  Birmingham;  assigned  to  James 

Motteram,  Birmingham. 

Sweet,  Heory,  53,  Lamb's  Conduit  ^Street ;  Northuiore  Herle  P.  Laurence,  Launceston. 

Launceston ;  and  40,  Ely  Place. 

Simpson,  George  Septimus,  12  and  39,  Wake-  Thomas  Atkinson,  Peterborough;  assigned  to 

field  Street,  Regent  Square.  Evan  Morris,  Temple. 

Smear,  Christopher,  Oundle.  George  Croxton,  Ouadle. 

Shepherd,  Mara,  1 5,  Gumming  Street,  Penton-  Edivar^  Shearm,  Strattoa. 

vule ;  and  Stratton,  Cornwall, 

Scobell.  Edwwd  Henry,  9,  Chad  well  Street,  Henry  Arthur  Harvie,  Bideford. 

Myddleton  Square;  Bideford>  Devon;  and 

15,  Jewin  Creicent. 

Shephard,  WilUam  Luke,  15,  Compton  Street,  John  Uppleby,  Scarborough. 

East ;  Brnnswick  Square  ;  and  Scarborough. 

Symonds,  William,  11,  Southampton  Baildings;  Edward  Hoblyn  Pedler,  Liskeard, 

Liskeard,  Cornwall ;  and  43,  Gower  Place, 

Euston  Square. 

Suley,  Alfred,  Strond,  Gloucestershire.  WUIiam  Aldrige,  Strcud. 

Smith,  Arthur,  39,  Judd  Street;  and  New  John  Smith,  Crediton;  assigned  to  John  Cleave, 

MiUman  Street.  ^  Hereford. 

Smith,  Josenh  Crowther,  15,  Ely  Place ;    and  Samuel  Smith,  Walsall. 

Walsall,  Staflbrdshire. 

Scaif,   John  the   younger,   Newcastle-upon-  George  TaUenlire  Gibson,  NewcasUe-rpon- 

Tyne  Tyne. 

Steaven'soD,  John,  6,  Judd  Place  East,  New  George  Waugh  Stable,  Newcastle-upon-Tyne. 

Road ;  and  Newcastle-upon-Tyne. 

Thoillpson,  William,   18,  Gloucester  Street,  Joseph  Thompson,  Workington,  Cuuibcriand ; 

Qu^n  Square;  Wigsn;  and  Workington,  assig  ncd  to  Ed  ward  Scott,  Wigan,  Lancashire. 

CtMierland. 
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Cieris'  Name  and  Residence.  •  To  whom  articled  and  assigned. 

Torre^  John  Alexaoder,  9,  St.  James's  Street,  Edward  Knocker,  Dover;   assigned  to  George 

Westminster.  W.  Abbot,  9.  Saint  James's  Street. 

Traviss,  John,  7,  Wardrobe  Terrace,  Doctors'  William  Shepherd,  Barnsley,  Yorkshire. 

Commons;   8,  Wardrobe  Terrace,  and  7; 

Harpur  Street,  Red  Lion  Square. 

Thorne,  John  Charlev,  6,  Derby  Street,  King's  John  Michell  the  younger,  late  of  Ilfracombe, 

Gross ;  and  Ilfracomb.  Devon,  but  now  of  Redruth,  Cornwall. 

Torr,  John  Smale,  III,  l/pper  Seymour  Street ;  John  Smale,  £xeter 

Exeter;    Hyde  Street,   Bloomsbury;    and 

Compton  Street,  East. 

Tryon,  Henry  Curling,  13,  New  North  Street,  John  Mercer,  the  younger,  Rauisgate. 

Red  Lion  Square ;  Ramsgate ;  and  Wells 

Street,  Gray's  Inn  Road . 

Tepper,  Jabez,  3,  Bedford  Row,  Josiah  lies  Wathen,  Bedford  Row. 

Thorp,    Frederick    William,    Needingworth,  George  Game  Day,  Saint  Ives. 

Hants;  39,  Wakefield  Street,  Regent  Square; 

and  St.  Ives,  Huntingdonshire. 

Taylor,   Horatio  Trafalgar,  Middleton,  Lan-  Richard  Halsall,  Middleton. 

cashire. 

Vcrrall,  Henry, 4, New Millman Street;  Guild-  John  Tribe,  Steyning,  Sussex;   assigned  to 

ford  Street ;  and  Brighton.  Robert  Upperton,  Brighton,  Sussex. 

Veysey,  Arthur,  Brighton,  Sussex.  Robert  Upperton,  Brighton,  Sussex. 

Veal,  Charles  Marfleet  Barron,  24,  Mvddleton  Questor  Veal,  Great  Grimsby. 

Square  ;  and  Great  Grimsby,  Lincolnshire. 

Wace,  George,  6,  Southampton  Buildings ;  Richard  Wace,  Shrewsbury. 

Shewsbury ;  and  28,  Winchester  Row,  Edge- 
ware  Road.  . 

Watts,  John  King,  St.  Ives,  Huntingdonshire.  Thomas  Escolme  Fisher,  Saint  Ives,  Hunting- 
donshire. 

Webb,  Edward  John,  26,  Alfred  Street,  Bed-  Joseph  Allen  Higgins,  Ledbury,  Herefordshire. 

ford  Square ;  and  Ledbury,  Herefordshire. 

Whittenbunr,  John  Llewellyn,  11,    Grafton  Sir  John  B.  Williams,  Knight,  Sbrewsbory. 

Street,  ritztoy  Square;  Shrewsbury;  and 

Liverpool. 

Weyman,  Thomas,  34,  Holmes  Street,  Com-  William  Downes,  Ludlow,  Salop ;  assigned  to 

mercial  Road ;  and  Ludlow,  Shropshire.  James  Cross,  Staple  Inn. 

Wittey,  Samuel,  the  younger,  Chippenham,  Samuel  Wittey,  Colchester,  Essex;  assigned 

Wiltshire.  to  Grantham  R.  Dodd,  New  Broad  Street ; 

assigned  to  Joseph  Phillips,  Chippenham. 

Wilbv,  John,  Wakefield,  Yorkshire.  George    Robinson.    Wakefield ;    assigned  to 

ThomAs  Taylor,  Wakefield. 

Wasbrough,  Henry  Sidney,  3,  Garden  Place,  John    Bligh    Stanley,    Bristol ;   assigned    to 

Lincoln's  Inn  Fields ;  and  Bilton,  Glouces-  John  Aubrey  Whitcomb,  Gloucester;    re- 

tershire.  assigned  to  John  Bligh  Stanley,  Bristol. 

Wintle,  James,  3,  Garden  Place,  Lincoln's  Richard  Helps,  Gloucester ;  assigned  to  Chos. 

Inn  Fields ;  and  Saintbridge,  Gloucester-  Meredith,  Lincoln's  Inn. 

shire. 

Wilson,  John,  Nottingham.  Charles  Harrison  Ckrke,  Nottingham. 

w        ij  wir        f     A  Henry  Wells,  Nottingham. 

Worinald^WUliam,Leed^  Timothy  Beavor,  Waiefield. 

Wnght,  Ne^venham  Charies,  1 1,  Queen  bquare,  Alexander  Milburn,  Lincoln's  Inn  Fields ;  as- 

Bloorosburv.  sigrncd  to  James  Boxer,  Moorgate  Streit. 

Wnght,  Charles,  Swaffham.  Edward  SewelJ,  Swaffhaa;,  and  ffiobert  Sewdl, 

Wright,  Robert.  Shelton  Staffordebire.  Robert  Fen'ton,  Newcastle-nnder-Lyme.  and 

Robert    Fentoa,  junr.    Newcastla.uader- 

Watson,  Jacob,  Fakenbam.  '  Rrfmi,„j  ir.-,  ,1..  „„„„,^.  n  1,    t 

Walker  Willoughby  Newton.  28,  Great  Or-  ^^^rdH^:^  i^^S^''  f'^u^' 

mond  Street,  ^ueen  Square;  and  14,  Bed-  ^^"^  Hamion,  Soathampton  Buldug., 

ford  Square. 

WeUh,  William  Lister,  Manchester.  Rjeha^d  Clayc,  Mancheater. 

^K:?gfeSfeiio'rt£:5onsSrr:;  ^"  ^^'•"'''  «••->"«''-• 

Erdington  Hall,    near   Birmingham;  and 
Northumberland  Court,  Strand. 

Wiggins,  James  Mann,  York.  William  Napier  Dibb,  York. 
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Vates,  William*  Liverpool. 

Yarington,  William  Samuel,  Swaffham. 
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To  whom  nrtided  and  4spgued. 

John  AtkiDson,  Li?erpooU  assiKaed  to  Richard 
Fmlovr,  Lirerpool ;  assigned  to  Joha  John- 
son Brown,  Liverpool. 

Samuel  Sadler,  North  Wakham  {  assigned  to 
\^lliam  Yarington,  Swaffham. 


Added  to  the  List  pnnuant  to  Judged  Order, 

Etches,  William  Macconnell,  6,  White  Conduit    William  Pashley  Milner,  Sheffield;  assigned 

Terrace,  Islington;  and  Machon  Bank,  near       to  Thomas  James  Parker,  Sheffield. 

Sheffield. 
Grigson,  Edward  Robert,  Walton,  Norfolk.        Edward  Harvey  Grigson,  Walton ;  assigned  to 

Charles  Goodwin,  King's  Lynn. 
Griffiths,  Griffith,  269,  Strand ;  and  Carmar-    David  Griffiths,  Carmarthen. 

then. 
Hawkyard  George,  Ashton-under-Lyne,  Lan-    James  Mellor,  Ashton. 

cashire. 
Rendall,  Alfred,  8,Clarence  Terrace,  Islington ;    Benjamin  Bodenham,  Kingston,  Herefordshire. 

Kingston. 
Stone,  George,  Liverpool.  William  Bartley,  Liverpool ;  assigned  to  John 

Haukinson  Kenyon,  Liverpool. 
Attwood,  Richard  Henry,  Swansea.  Charles  Collins,  Swansea. 

Michell,    Charles    Clement,     16,    Warwick    Edward  Michel],  Shepton  Mallet. 

Conrt,  Holborn ;  and  Shepton  Mallett,  So- 
mersetshire. 
Henning,  Thomas  Parr,  19,  Holland  Street,    Wm.  Price  Pinchard,  Tauntan. 

Kensington ;   and  Sherborne. 
Serjeant,  Robert,    Spencer   Street,    Goswell    Rd.  Symons,  and  Edw.  Laxmore,  Wadebridge. 

Rd.;  Wadebridge;  Calllngton;  and  King's 

Square. 

Added  by  Rule  of  Court,  made  23rd  April. 

Drew,  Henry  Richard,  March,  Cambridge-    Rickard  Matthews,  March, 
shire. 

COMMON  FLEA8. 

Clarke,  Edward  Salmon,  6,  Durham  Place,    Arthur  Clarke,  Bishopgate  Church  Yard ;  as- 
Hackney  Road.  signed  to  Thomas  B.  Tanqueray,  same  place. 
Stokes,  Charles,  Upper  Framnere,  Cheshire ;    Thomas  Andrews,  Gt.  Coggeshall ;  assigned 

5,  Field  Street,  Everton,  Liverpool.  to  Samuel  Waylen,  same  pLace. 

Wade,  Charles  Joseph,  3,  Clement's  Inn.  Thomas  Wood,  Wolverhampton,  now  of  Lon- 

don; assigned  to  Thomas  H.  Bower,  46, 
Chancery  Lane. 


QUEEN'S  BENCH. 


Easter  Term,  1840. 

3rd  Victoria,  Ist  May,  1840. 

This  Court  will,  on  the  14th  instant,  hold  sit- 
tings, and  will  proceed  in  disposing  of  the  busi- 
ness in  the  Special  Paper  on  tnat  day.  A  list  of 
the  cases  to  be  heard  will  be  immediately  ex- 
hibited on  the  outside  of  the  Court  of  Queen's 
Bench,  and  of  the  Chief  Justice's  Chambers. 

By  thb  Court. 


SUPERIOR  COURTS. 


The  SiUingi  itfter  Easter,  Term,  1840. 

MIDBLBSBX.  LONDON. 


Thursday,  May  14th 
Causes  with  judgment 

of  the  Term  only. 
Friday,      May      15th 
Saturday      . .      16th 


Monday,    May    18th ' 
(Adjourment  day.) 

Tuesday    May    19th 
Wednesday     ..  20th  I 


f^ire  CfMtncenor'tf  Ctfurt 

WILL.^DKGRBB.— IMPVTKO  FRAUD. 

Upon  a  bill  seeking  to  set  aside  a  decree  in  a 
former  suit,  establishing'  a  will,  on  the 
ground  that  the  will  was  invalid,  and  that 
the  decree  was  (Stained  by  fraud :  ffsld, 
under  the  circumstances  stated,  that  the  will 
was  duly  emeeuted,  and  the  decree  estab* 
lishing  it  properly  made. 

This  case  was  arirued  at  great  length  by 
Mr.  Knight  Bruce,  Mr.  fTabefield,  and  Mr. 
Norton,  on  one  side ;  and  by  Mr.  Jacobs  and 
several  other  counsel,  on  the  other.  Their 
course  of  argument,  and  the  facts  of  the  case 
and  pleadings,  are  fully  stated  in  the  followimr 
judgment,  which  was  pronounced  after  full 
consideration  of  the  case. 

The  yice  Chaneelhr.-^The^  bill  in  this  case 
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was  filed  as  an  original  biU,  for  the  purpose  of 
renso?ing  out  of  the  plaintiff's  way,  a  decree 
made  in  the  cause  of  Cnckins  t.  Surridge^  which 
decree  is  alleged  to  have  been  obtained  by 
fraud ;  and,  as  I  understand  the  case,  unless 
that  decree  can  be  removed,  the  plaintiff  can- 
not have  such  relief  as  he  seeks  liy  his  bill. 
The  question,  therefore,  which  I  have  to  con- 
sider is  whether  it  does  sufficiently  appear  in 
this  cause  that  there  has  been  that  fraud  which 
is  alleged  by  the  plaintiff's  bill,  audit  becomes 
necessary  for  that  purpose  to  see  what  it  is  the 
plaintiff  nas  alleged  as  constituting  the  matter 
of  fraud.  The  summary  of  this  story  is,  that 
Thomas  Wakefield,  who  is  represented  to  have 
been  seised  in  fee  of  some  freehold  and  copy- 
hold estates,  by  his  will  devised  the  same  to 
Mary  WsJ&efield  for  her  life,  and  after  her 
death  to  his  daughter  Joannah  ;  that  after 
his  death  Mary  entered  into  possession,-  and 
Joannah  died  intestate,  leaving  as  her  heir  and 
customary  heir,  Anne  Wakefield,  whose  will 
is  in  question  in  this  cause.  If  that  Anne 
Wid^efield  died  intestate,  the  reversion  in  fee  of 
both  the  freehold  and  copyhold  would  have 
descended  first,  on  one  John  Archer,  next  on 
Thomas  Archer,  and  so  ultimately  would  have 
come  to  the  present  pluntiff.  It  appears  that 
in  the  year  1/98,  Ann  Wakefield,  on  whom  the 
reversion  descended  by  the  deadi  of  Joannah 
intestate,  took  upon  herself  to  make  a  will, 
and,  by  that  will— supposing  it  a  good  will — 
she  devised  all  the  estates  in  question  to  John 
Archer  (called  the  Wheelwdght,  to  distinguish 
him  from  the  other  John  Archer  before  men- 
tioned,) and  Thomas  Surridge,  ivho  were  also 
named  executors ;  and  the  trusts  expressed  in 
the  will  were  that  they  should  sell  the  estates, 
and  out  of  the  proceeds,  which  were  to  be  in- 
vested, pay  an  annuity  of  15/.  to  one  Elizabeth 
Dickens  for  her  life,  and  then  the  residue  of 
the  interest  was  given  to  John  Archer  (the 
wheelwright)  for  his  life,  who  on  the  death  of 
Elizabeth  Dickens  was  to  take  one  half  of  the 
fund  absolutely,  and  the  other  half  was  to  go 
in  equal  shares  to  Anne  South,  and  to  Mair 
Bowyer,  or,  in  case  of  her  (M.  6.)  being  deaa, 
to  her  children.  To  the  other  trustee  and 
executor,  (Surridge)  a  legacy  of  ten  gnineas 
was  given  by  the  will.  Anne  Wakefield  died 
in  1/98,  and  her  wUl  was  proved  by  both  the 
executors  in  the  same  year.  Mary  Wakefield, 
the  tenant  for  life  under  the  will*  of  Thomas 
Wakefield,  died  in  1820,  and  then  the  reversion 
came  into  possession.  It  appears  that  there 
was  a  sale  of  the  copyhold  estates,  and  of  a 
small  piece  of  the  freehold,  in  February  1821 . 
William  Archer,  the  present  plaintiff,  was  then 
a  minor  and  in  ^reat  proverty,  and  he  did  not 
attain  his  age  ot  twenty-one  until  September 
1826.  Some  sort  of  notice  was  given  to  the 
trustees  that  he  would  dispute  the  sale. .  He 
states  in  this  bill  that  he  has  lately  discovered 
that  the  alleged  will  of  Anne  Wakefield  was 
not,  and  could  not  have  been  duly  executed, 
and  that  the  decree  of  court  purporting  to  es- 
tablish that  will,  had  been  >  fraudulently  ob- 
tained, and  therefore  wa«  not  binding  on  him ; 
"  for  he  has  discovered  and  charges  the  fact  to 


be  that  the  said  Anne  Wakefield  was  an  idiot, 
and  incapable  of  making  any  legal  disposition 
of  ber  property,  and  that  she  was  made  to  exe- 
cute a  certain  paper  writing  as  her  last  will  at 
the  instance  and  through  the  contrivance  of 
the  said  John  Archer,  (the  wheelwright,)  and 
Thomas  Surridge."  The  bill  sets  forth  the 
said  will  of  Anne  Wakefield  to  (he  effect  before 
mentioned,  and  alleges  that  before  her  death 
the  said  J.  Archer,  undT.  Surridge  proved  the 
will,  and  on  the  death  of  Mary  Wakefield,  Sur- 
ridge, having  survived  Archer,  entered  into 
possession  and  receipt  of  the  rents  and  profits 
of  the  devised  estates,  and  in  order  to  establish 
his  right  thereto  as  the  surviving  devisee  in 
trust,  be  by  advice  of  Mr.  Windus  his  attorney, 
instituted  a  suit  in  this  Court  for  the  purpose  of 
establishing  the  said  wilL  The  present  bill 
after  stating  the  proceedings  and  decree  in  that 
suit,  and  wliat  the  evidence  was,  charges  that 
no  other  evidence  was  entered  into  on  tlie  part 
of  the  pluntiff  in  that  suit,  and  that  the  witnes- 
ses were  not  cross-examined,  and  that  before 
the  decree  made  therein  was  pronounced,  a 
treaty  was  entered  into  for  sale  of  the  copyhold 
estate  to  Gabriel  Slater,  who  had  been  well 
acquainted  with  Anne  Wakefield,  and  at  the 
time  of  such  treaty,  had  full  knowledge  of  the 
several  matters  in  this  bill  Mentioned,  and  of 
circumstances  under  which  the  said  suit  was 
commenced  and  prosecuted.  The  bill  then 
states  the  conveyance  to  G.  Slater,  and  that, 
since  the  plaintiff  has  l»ecome  acquainted  with 
his  right  and  with  the  fraud  so  practised,  he 
has  frequeatly  applied  to  Slater,  and  to  the 
other  defendants  to  give  up  possession  &c. 
Then  follows  a  charge  of  tbe  incapacity  of 
Anne  Wakefield,  and  that  if  she  did  subscribe 
her  mark  to  the  will,  she  was  made  to  do  so  by 
the  fraudulent  influefice  of  John  Archer,  (the 
wheelwright)  and  in  pursuance  of  a  design  for- 
med by  him,  to  defraud  John  Archer,  the 
plaintifi''s  uncle;  and  the  bill  charges,  that 
Anne  Wakefield's  incapacity  to  make  a  will  was 
well  known  to  Slater,  and  that  the  suit  to  estab- 
lish that  mil-  was  instituted  by  the  fraudulent 
concert  and  contrivance  of  the  several  parties 
thereto,  all  of  whom  were  fully  aware  of  ner  in- 
capacity. And  the  bill  further  charges  that  the 
said  will  was  not  produced  in  Court,  and  that  if  it 
had,  the  decree  establishing  it  would  not  have 
been  suffered  to  pass;  and  it  charges  that  under 
said  circumstances  (and  others  not  necessary  the 
to  advert  to)  the  decree  so  obtuned  ought  to  be 
set  aside  as  having  been  fraudulently  obtained. 
The  question  therefore  for  me  is  whether  there 
is  evidence  that  that  decree  was  fraudulently 
obtained ;  and  in  order  to  decide  that  question 
it  is  necessary  to  inquire  respecting  the  anterior 
fact  upon  which  the  decree  is  alieged  to  have 
been  founded,  namely,  whether  there  was  a 
fraudulent  contrivance  in  procuring  the  will ; 
because  it  is  plain  on  the  face  of  these  plea- 
dings that  the  two  facts  are  inseparably  con- 
encted.  Before  I  consider  what  is  the  general 
result  of  the  evidence  about  the  wUl,  I  shall 
consider  the  circumstanced  of  friiiaTn  obtain- 
ing the  decree  in  the  case  of  Dickins  v.  5irr. 
ritigeJ   It  is  plain  oii  the  face  of  the  |>lcadings 
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in  that  case,  as  well  as  on  the  evidence  of  Mr. 
Windus,  that  that  suit  was  brouf^ht  forward  for 
the  purpose  of  having  the  will  established,  in 
consequence  of  the  threats  which  had  been 
held  out  on  the  part  of  Wm.  Archer  that  ihe 
sale  would  be  disputed.    The  bill  was  filed  by 
Elizabeth  Dickens,  the  annuitant,   by  John 
South,  administrator  of    his   deceascii  wife, 
and  by  John  Bowyer,  the  only  cliiid  of  Mary 
Bowyer,  (who  represented  the  proceeds  of  the 
estates  devised  to  be  sold)  against  T.  Surrid^re 
and  also  against  Benjamin  Doubleday  and  Wil- 
iiam  Potman,  Sunidge  being  a  defendant  in 
his  capacity  of  legatee,  (if  he  were  not  paid) 
and  surviving  executor  and  trustee,  and  also 
being,  together  with  Doubleday  and  Patman, 
executors  of  John  Archer,  the  other  executor 
and  trustee,  who  died  in  1813.    That  bill  was 
in  the  common  form ;  stating  the  will  and  de- 
volution of  the  property  in  the  manner  wbich 
I  have  mentioned,  shewing  the  right  of  the 
plaintifiTs  to  institute  the  smt  agunst  Surridge 
and  Doubleday  and  Patman  ;  and  having  made 
"William  Archer  a  defendant,  it  stated  that  ap- 
plications had  been  /nade  to  Surridge  and  the 
other  defendants  to  carry  into  execution  the 
trusts  of  Uie  will,  and  it  prayed  that  the  will 
might  be  established  and  the  trusts  thereof  per- 
formed and  ail  proper  accounts  taken  &c.    An 
answer  was  put  in  by  Surridge  and  Doubleday 
and  Patman,  quite  in  common  form,  admitting 
the  facts  stated  by  the  bill  in  a  general  way, 
and  admitting  that  the  plaintiffs  made  such  ap- 
plications and  requests  to  them  as  in  the  bill 
mentioned,  and  that  these  defendants  refused 
to  comply  with  such  requests,  because  the  said 
William  Archer  had  given  notice  to  the  defen- 
dant Surridge  of  his  intention  to  dispme  the 
wilL    The  present  plaintiff  put  in  th6  com- 
mon infant's  answer.    A  decree  was  made  in 
1823,  which  embodied  the  statement  in  the 
answer  that  the  other  defendants  had  refused 
to  comply  with  the  requests  &c.,  because  Wil- 
liam Archer  Imd  pveu  such  notice,  whereupon 
&c.  and  on  hearmg  the  several  exhibits  and 
^e  .proofs,  &c.  read,  the  Court  declared  that 
the  will  of  Anne  Wakefield  wu  well  proved, 
and  that  the  same  ought  to  be  established,  and 
the  trusts  thereof  performed.    It  appears  that 
witnesses  were  examined  in  die  cau9e  ;  that  the 
will   was  executed  by  Anne  Wakefild  as  a 
markswoman  in  the  presence  of  three  witnesses, 
who  being  all  dead,  witnesses  were  examined 
for  the  purpose  of  proving  their  deaths  and 
hand  writing.    The  exhibits  mentioned  in  the 
decree  comprised  the  proof  of  surrenders  that 
had  been  made  out  of  court  by  Anne  Wake- 
field to  the  use  of  her  will.     But  the  will  does 
not  appear  on  tl\e  face  of  the  decree  to  have 
been  produced  to  the  court,  and  it  is  said  in 
the  first  place,  that  the  decree  carries  on  the 
hce  of  it  evidence  of  fraud  because  the  will 
does  not  iq)pear  to  have  been  produced,  and 
then  it  is  said  that  a  day  ought  to  have  been 
given  to  the  infant  to  shew  cause.    Now  if  the 
customary  heir  had  given  notice  of  his  inten- 
tion to  dispute  the  will,  there  could  prima /ucia 
be  nothing  fraudulent  in  filing  a  bill  and  caus^ 
ing  the  pleadings  to  be  put  in  such  a  state  as 
to  shew  on  the  face  of  them  that  the  suit  was 


made  necessary  In  consequence  of  such  notice. 
It  struck  me  as  singular  that  such  a  fraud 
should  be  concocted  by  Surridge,  when,  as  the 
utmost  he  could  get  as  the  result,  would 
have  been  the  payment  of  his  trifling  legacy 
if  not  then  already  paid,  and  if  it  had  been 
paid  before,  then  he  would  get  nothing  at  all ; 
and  I  am  asked,  without  any  cogent  proof  of 
fraud,  to  take  it  as  a  fact  that  there  was  a 
fraudulent  contrivance  by  Surridge  to  impose 
on  the  court  and  cheat  the  heir  at  law.  It  ia 
charged  in  the  bill  that  the  testatrix  was  made 
to  execute  the  will  by  the  contrivance  of  Ar- 
cher and  Surridge.  There  is  not  a  particle  of 
evidence  to  show  that  the  will  was  made  by  the 
contrivance  of  Archer  and  Surridgv.  Inere 
is  some  evidence  showing  that  Surric^e  knew 
that  the  testatrix  was  going  to  make  her  willi 
but  that  is  not  evidence  of  fraudulent  con- 
trivance 'on  his  part,  and  certainly  not  on  the 
part  of  Surridge  and  Archer.  It  also  seema 
singular  that  parties  contriving  fraud  should  not 
have  contrived  it  for  their  own  benefit ;  whereas 
we  find  in  the  division  of  the  testatrix's  pro-» 
perty,  ten  guineas  only  given  to  Surridge  fur 
his  trouble,  and  Archer  only  takes  one  moiety 
of  the  proceeds  of  che  property  burthenecl 
with  payment  pf  \bL  during  the  life  of  Eliza- 
beth Dickens.  The  mere  aspect  of  the  will 
in  its  dispositions  furnishes  no  ground  for  sup- 
posing there  could  have  been  that  fraudulent 
contrivance  which  is  charged,  and  of  which 
fraudulent  contrivance  there  is  no  proof. 
Then  it  is  said  the  suit  was  fraudulently  mana. 
ged{  first,  because  the  witnesses  were  not 
cross-examined.  I  should  like  to  know,  gene* 
rally  speaking,  what  advantage  is  feU  by 
gentlemen  who  practise  in  this  court  by  cross- 
examination  of  witnesses  in  Chancery,  and  of 
what  possible  use  it  would  have  been  to  cross-* 
examine  when  the  bill  was  filed  for  establishing^ 
the  will,  and  the  heir  at  law  might  have  had  an 
issue  merely  by  asking  for  it.  The  circumr- 
stance  that  those  witnesses  were  examined 
only  to  the  point  of  proving  the  deaths  of  the 
attesting  witnesses  and  their  hand-writing  ap- 
pears to  my  mind  no  ground  for  suspicion  of 
fraud.  With  respect  to  the  conspiracy  to  ob- 
tain ths  decree,— decrees  cannot  be  obtained 
in  this  court  without  the  assistance  of  counseL 
If  the  council  lent  themselves  to  the  conspiracy 
charged  in  this  case,  the  conspirators  must 
have  been  Mr.  Lovat,  who  drew  the  bill ;  Mr. 
Daniel,  who  drew  the  answer  of  the  heir  at 
law ;  the  present  Lord  Chancellor,  who  drew 
the  answer  for  Surridge,  Doubleday  and  Pat- 
man, and  Mr.  Wingfield,  one  of  the  Masters; 
who  was  the  leading  counsel  for  the  heir  at  law. 
I  cannot  but  suppose,  there  being  nothing  to  the 
contrary,  that  ail  those  skilful  persons  did 
what  it  was  their  duty  to  do.  I  have  no  doubt 
that  Master  Wingfield  was  perfectly  satisfied 
of  what  was  the  effect  of  the  evidence,  and 
uuite  content  to  act  upon  those  observations 
tuund  at  the  end  of  his  brief  which  I  now  hold 
in  my  hand.  The  brief,  after  setting  forth  in 
the  usnal  manner  the  bill  and  answers,  and  the 
depositions,  has  these  amongst  other  observa- 
tions by  Mr.  Maberly,  the  solicitor.— "  'I  here 
does  not  appear  any  ground  for  disputuij;  the 
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validity  of  th^  mil,  thoufj^h  at  tUe  same  time  it 
may  be  as  well  to  take  the  chanee  of  the  court 
not  conndering  it  fully  established.    You  are 
requested  to  take  care  that  the  costs  of  the  de- 
fendant William  Archer  mil  be  directed  to  be 
pud  to  him  as  between  solicitor  and  client." 
§0  there  was  no  disposition  on  the  part  of 
Maberly  to  get  all  he  could  out  of  the  .suit. 
The  wiu  might  have  been  easily  produced  in 
Court,  because  it  was  proved  in  the  Peroga- 
tive  Court,  and  evidence  is  ffiven  that  in  a  cer- 
tain book  i^hich  is  kept  in  that  court,  contain- 
ing the  notices  to  the  officers  for  the  production 
of  v^lls,  there  was  an  entry  for  the  production 
of  this  will  "  at  the  Rolls,  at  eleven  o'clock  on 
the  3rd  of  December."    It  appears  that  the 
cause  was  heard  an  the  8th  of  December,  and 
it  strikes  me  that  this  is  evidence  of  the  inten- 
tion to  have  the  will  in  court,  and  that  it  might 
tamHy  happen  that  in  the  hearing  of  many 
causes,  wnen  the  cause  is  called  on  the  will 
itself  is  not  there.    Sometimes  the  will  is  pre- 
viously produced,  sometimes  not  till  after  the 
bearing.    It  might  have  happened  in  this  case 
tiiat  the  officer  attended  on  the  tlurd  Decem- 
ber, when,  in  consequence  of  the  cause  not 
being  called  on,  the  will  might  not  have  been 
called  to  the  attention  of  the  Registrar,  or  it 
might   have   happened    that   the   will   was 
called  to  his  attention   and  no  note  of  it 
was  taken.    But  considering  that  the  suit  was 
instituted  for  establishing  the  will,  and  that  the 
present  Lord  Chancellor ,  the  counsel  for  those 
defendants,  whose  suit  it  in  effect  was,  would 
have  taken  care  that  the  suit  should  be  made 
effective,  I  must  say  that  the  presumption  is 
tliat  the  will  was  de  factu  produced,  although 
it  does  not  judicially  appear  on  the  face  of 
the  decree  that  it  was  produced,  and  therefore 
I  am  willing  to  admit  that  the  decree  as  it 
stands  has  a  fa^  defect,  but  that  defect  is 
such  that  if  it  were  worth  while  to  appeal 
from  the  decree,  and  have  a  re-hearing,  there 
would  be  no  difficulty  in  producing  Uie  will. 
But  I  think  the  fair  inference  from  all  the  cir- 
cumstances is,  that  there  was  not  fraud  in  pro- 
curing that  decree.     It  appears  that  Mr.  Ma- 
berly was  employed  by  the  parish  to  conduct 
the  case -for  the  heir  at  law,  the  present  plain- 
tiff; and  Mr.  Maberly  states  in  his  evidence 
that  **  he  had  no  ground  whatever  for  suppo- 
sing that  the  will  was  invalid."     It  also  ap- 
pears  in  evidence  that  the  mother  of  Wm. 
Archer,  went  three  times  to  Mr.  Maberly's 
office;  at  the  twn  first  she  did  not  see  hiro,  at 
the  third  she  did.   She  did  not  state  in  her  evi- 
dence in  this  cause  that  she  mentioned  one 
word  about  the  invalidity  of  the  will.    Mr. 
Maberly  expressly  swears  that  he  never  heard 
there  was  any  objection  to  the  validity  of  the 
will.  The  testimony  standi  thus:  Mr.Maberiy 
is  not  contradicted,  and  in  the  mother's  evi- 
dence, who  must  be  supposed  to  have  the 
interest  of  her  child  at  heart,  and  to  have 
known  everything  that  was  afloat  witli  respect 
to  the  matter,  she  does  not  state  she  made  any 
representation  of  the  kind ;  it  would  therefore 
be  too  much  for  me  to  say  that  there  was  any 
thing  fraudulent  in  giving  the  brief  mth  these 
observations  to  counsel,  or  to  presume  that  the 


counsel  did  not  furly  ezerdse  his  discretkin 
on  the  case  as  it  was  presented  to  him :  and  I 
must  say  it  does  appear  to  me  on  the  wh<de 
that  there  is  no  ground  for  saying  that  the  de- 
cree was  obtained  by  fraud.     But  the  institu- 
tion of  this  suit  is  bottomed  on  that  which 
is  put  forward,  first,  as  the  fact  that  the 
will-  was  unduly  obtained.     I  have  read  over 
the  whole  of  the  evidence,  and  the  general  re- 
sult of  it  seems  to  be  this,  that  amongst  the 
lower  part  of  the  people  who  inhabited  the 
parish  m  which  Ann  Wakefield  lived,  and  who 
had  little  opportunity  of  personal  acquiuntance 
with  her,  but  seeing  her  casually,  and  having 
their  eyes  attracted  oy  the  defects  in  her  form 
and  by  appearances  of  neglect  of  her  person, 
might  let  what  they  saw  operate  on  their  ima-. 
gination  so  as  in  tneir  own  minds  to  convert 
her  into  a  person  without  common  intellect. 
There  \&  scarcely  any  one  fact  sworn  to.  show- 
ing such  incapacity.     Then  on  the  part  of  the 
defendanta  there  is  eridence  by  persons  inti- 
mately connected  and   acquainted  with  her 
for  years ;  conversations  arestated,  for  instance, 
that  she  used  to  take  car^  of  the  child,  make 
the  toast,  attend  to  the  household  work,  and 
do  things,  which  generally  speaking,  persons  in 
her  station  would  have  to  do.    Besides  that 
evidence,  which  all  goes  to  shew  her  general 
capacity,  there  is  evidence  which  arises  from 
the  facts  that  are  stated  in  respect  of  the  cha- 
racter of  the  witnesses  to  the  will.     It  is  dis- 
tinctly proved  that  dl  these  were  persons  of 
character  and  integrity— one  of  them  a  surgeon, 
who  used  to  attend  the  testatrix  in  that  capa- 
city ;  another  ai|  ironmonger  and  a  quaker;  and 
it  Ib  distinctly  proved  as  to  hun,  that  he  was  a 
man  of  considerable  character ;  and  it  is  proved 
by  Mr.  Windus  that  Evans,  the  third  witness, 
was  his  own  clerk;  and  such  were  the  charac- 
ters of  these  three  persons  who  witnessed  the 
will,  that  none  of  the  witnesses  in  the  cause 
believed  they  would  be  guilty  of  such  a  trans- 
action as  is  imputed  to  them,  that  is,  of  pro- 
curing a  will  to  be  executed  by  a  person  of 
unsound  mind ;  and  I  must  say  that  for  the 
purpose  of  deciding  the  question  that  is  before 
me,  I  have  not  the  sUghtast  doubt  that  the  tes- 
tatrix was  of  sound  mind  and  that  the  will  was 
duly   executed;    and  therefore,   although   I 
cannot  pronounce  any  judgment  on  the  will, 
I  shall  assume  that  it  was  duly  executed  bv  a 
person  of  sound  mind.    And  then  it. further 
appears  to  me,  that  taking  it  tlie  other  way,  and 
that  there  might  be  a  doubt  only  on  the  will, 
there  is  no  evidence  that  there  was  any  fraud 
exercised  in  procuring  the  decree;  and  al- 
though I  do  admit  that  the  decree  is  erro- 
neous, yet,  I  do  not  apprehend  that  I  am  to 
consider  error  as  proof  of  fraud.    If  there  had 
been  that  fraudulent  intention  which  is  im- 
puted, probably  there  would  have  been  more 
caution  to  takecare  that  what  they  did  should 
be  right  in  point  of  form;  and  I  cannot  but 
think  that  tne  very  error  which  is  now  appa- 
rent, is  of  itself  eridence  of  the  fairness  of  the 
transaction  in  procuring  the  decree.     Then 
there  is  another  objection  made  to  the  decree, 
in  respect  of  its  not  giving  a  day  to  the  infant 
to  shew  cause,  which  is  merely  a  collateral 


Qmrts :  Vice  ChanceUar*B  Cauri :  Hueen't  Bench :  Ejfchequer  of  Pleas.    31 


matter ;  bnt  I  have  been  supplied  with  a  case 
in  print,  which  came  before  the  present  f^wrd 
CkeneMtr  in  1836.     There  was  a  decree  by 
which  this  Court  declared  the  will  well  proved, 
with  the  usual  directions  to  the  Master  to 
see  what  individual  it  was  that  answered  a 
|riven  description  of  a  devisee  in  trust  in  the 
will.    The  report  was  made,  by  which  that  in- 
dividual was  ascertained,  and  the  final  decree 
upon  the  hearing  on  further  directions  was, 
that  the  Court  declared  that  person  was  the 
person  meant  in  the  will  by  such  a  description. 
I  hen  it  was  referred  to  the  Master  to  tax  the 
costs,  and  no  day  was  given  to  the  infant  to 
shew  cause.    Although  I  am  not  bound  to 
pronounce  any  opinion  on  the  form  of  the 
decree  here,  it  being  made  at  the  Rolls,  yet  1 
cannot  but  say  that  it  appears  to  me,  that  in 
this  respect  there  was  no  error  in  that  decree; 
but  supposing  there  had  been  this  or  any  other 
error,  as  this  suit  is  framed  I  have  no  power  to 
correct  the  error. — ^My  opinion  is,  on  the  whole 
that  there  is  no  foundation  for  this  case ;  that 
it  has  improperly  imputed  fraud,  because  it 
has  not  proved  it;  and  that  therefore  in  this 
case  as  well  as  in  other  cases  of  a  similar  kind, 
where  fraud  is  imputed  bv  the  bill  and  is  not 
proved,  the  bill  must  be  dismissed, — ^siinply,  if 
the  plaintiff  sues  in /bmM^/Mnrnm#;  if  heaoes 
not  so  sue,  then  dismissed  %vitn  costs. 

Archer  ▼.  Shter  and  others,  at  Westminster, 
April  16th,  1840.    


[Before  the  Four  Judges.] 

PBBSCRIPTION. — RIGHT  OF  WAY. 

Te  an  action  of  trrepau  the  defendant  nieaded 

under  the2^3fF.  4,  e.  71,  e.  2,  a  right 

tf  ¥Mif  for  fwrty  and  for  twenty  yeetn.   At 

the  tnal  emdence  waa  given  to  shew  a  right 

of  waff  oifar  bach  ae  forty  yrare  ;  but  no 

tuer  of  the  right  ufae  proved  within  Jive 

yean  of  action  brought :  Held,  that  this 

evidence  did  not  support  the  plea  ;  and  that 

in  order  to  support  u,  evidence  of  user  from 

the  beginning  of  the  forty  or  of  the  twenty 

years,  amd  up  to  a  reasonable  time  before 

adion  brtmgnt,  must  be  given. 

This  was  an  action  of  trespass  for  pasnng 

through  several  fields  of  the  plaintiff.    There 

were  several  pleas  of  justification,  two  of  which 

were  framed  on  the  2  &  3  W.  4,  c.  71,  s.  2, 

setting  up  a  user  for  twenty  and  for  forty  years 

respectively.    Issue  was  taken  on  these  pleas. 

The  cause  was  tried  before  Mr.  Justice  Cole- 

ridgOf  at  York,  and  in  consequence  of  the 

form  of  the  pleadings  the  defendant  began, 

and  called  witnesses  to  prove  the  user.     The 

witnesses  proved  a  user  for  a  great  number  of 

years,  sufficient,  so  fiu*  as  remoteness  of  time 

was  concerned,  to  support  either  of  the  pleas ; 

but  he  did  not  shew  any  user  within  the  last 

four  or  five  vears  before  action  brought.    The 

road  claimed  by  the  plaintiff  led  from  the  Stone 

fiooth  estate  to  certain  moors,  three  miles  off, 

and  had  formerly  been  used  for  the  purpose  of 

getting  peat  from  the  moors.      Latterly  no 

peat  had  been  got  from  these  moors.    The 

learned  judge  was  of  opinion  that  on  account 

of  the  siMenc&of  user  for  the  last  four  or  five 


years  the  defendant's  pleas  were  not  made  out,* 
and  the  plaintiff  therefore  had  a  verdict. 

Mr.  Alexander  now  moved  for  a  rule  to 
shew  cause  why  that  verdict  should  not  be  set 
aside,  and  a  new  trial  granted  on  the  ground 
of  misdirection.    It  is  sufficient  to  shew  the 
origin  of  the  user,  and  the  uninterrupted  en- 
joyment of  it  for  a  space  of  time  more  than 
forty  or  twenty  years  back.    In  Payne  v.  Shed^ 
den^  a  plea  of  twenty  years'  right  of  way  under 
2  &  3  W.  4,  c.  71,  was  held  not  to  be  defeated 
by  proof  of  an  agreed  alteration  in  the  line  of 
way,  nor  by  a  temporary  non-user  under  an 
agreement.  [Lord  Denman,  C.  J.— Your  argu- 
ment would  give  you  a  ri^^t  if  at  the  distance 
of  twenty  years  you  could  snew  a  user  for  one 
year,  though  there  was  then  a  non-user  for 
nineteen  years;  and  thus  a  non-user  for  nine- 
teen years  would  in  fiM^t  establish  the  claim. 
Mr.  Justice  Patteson. ^^The  case  of  Payne  v. 
Shedden  depended  on  an  agreement,  and  the 
non-user  was  accounted  for  by  that  agreement. 
That  is  not  so  here.    Mr.  Justice  Meridge, — 
In  a  case  like  that,  you  need  not  ask  the  jury 
to  make  any  presumption,  for  the  agreement 
would  prove  every  thmg.]    lliere  is  no  neces- 
sity^ to  prove  a  user  up  to  the  veir  time  of 
action  brought.    [Mr.  Justice  CoUriage, — ^You 
might  as  well  argue  that  if  you  traced  back  a 
user  for  nineteen  years,  you  might  ask  for  the 
presumption  of  another  year's  user  to  be  made 
in  your  favour;  yet  it  has  been  decided  that 
that  xsannot  be  done.]    llie  non-user  here 
arose  from  the  circumstance  of  the  existence 
of  better  means  of  conveying  fuel  to  the  de- 
fondant's  house,  so  that  for  the  last  four  or  five 
years  he  had  not  been  under  the  same  necessity 
as  before  to  send  for  peat  from  the  moors.     A 
cause  of  that  sort  wul  not  put  an  end  to  an 
established  user.    If  user  up  to  the  very  day  of 
actk)n  brought  must  be  shewn,  then  the  statute 
will  become  useless,  and  the  best  established 
rights  of  way  may  be  defeated. 

Per  C«rr.— User  up  to  the  very  day  of  action 
brought  is  not  required,  but  user  up  to  a  rea- 
sonable time  must  be  shewn;  and  certainly 
three  or  four  or  five  year's  user  cannot  be  pre- 
sumed in  order  to  support  a  plea  of  this  kind. 
Rule  refused.— PtfrAw  v.  MitcheU,  E.  T. 
1839.    Q.  B.  F.J. 


ert%t^dtx  0f|3lrair. 

SBCONDARY  BVIDENCB. — ATTESTBD   COPY  OF 

DEED. — STAMP. 

Where  an  original  deed  was  not  produced  at 

a  tnal,  secondary  evidence  was  sought  to 

be  given  of  its  contents  by  parol.     Held  to 

be  admissible,  although  an  attested  copy 

was  in  existence,  which  teas  not  admissibie 

on  account  of  an  insufficient  stamp. 

This  was  a  motion  for  a  new  trial,*  on  the 

ground  (among  several  others)  of  the  improper 

reception  of  eridence.      It  was  an  action  of 

ejectment,  and  at  the  trial  it  became  necessary 

on  the  part  of  the  plaintiffs  to  prove  a  deeS 

executed  in  1 789,  in  pursuance  or  a  power,  and 

attested  in  a  particular  manner    prescribed 

thereby.    The  deed  being  in  the  possession  of 

»  1  Moo.  &  Rcib.  382. 
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a  privileged  person^  who  refused  to  produce  it, 
the  counsel  for  the  plaintiff  proceeded  to  give 
secondary  evidence  of  its  contents,  and  for 
this  purpose  tendered  in  evidence  an  attested 
copy,  which,  however,  was  found  to  be  inad- 
missible for  want  of  a  stamp.  On  this  it  was 
proposed  to  prove  its  contents  by  parol  evi- 
dence, which  was  accordingly  received,  and  the  | 
jury  found  for  the  plaintifiT 

Adams,  Seijt.^An  attested  cop^  is  better 
evidence  of  the  contents  of  the  original  than 
parol  evidence  can  be,  and  therefore  renders 
the  latter  inadmissible  when  the  former  is 
shewn  to  be  in  existence.  yiUiers  v.  Filliers,^ 
3iunn  V.  GodboUiy  In  the  case  of  Doe  d. 
RowlundtoH  \  fFainwright^^  where  the  question 
was,  whether  it  was  coinpetent  for  a  party  who 
relied  on  a  deed  of  feoffment,  the  original  of 
which  the  defendant  refused  to  produce  on 
notice,  to  prove  its  contents  by  means  of  an 
abstract,  or  whether  he  ought  not  to  have  given 
in  evidence  an  examined  copy ;  the  Court  of 
Queen's  Bench  refused  the  rule  on  another 
ground,  saying  that  thev  were  unwilling  to 
pronounce  an  opinion  on  the  question,  although 
they  seemed  to  intimate  that  a  copy  ought  to 
have  been  produced. 

Jlderson,  B. — ^The  Court  there  refiised  to 
go  into  this  Question,  because  there  was  another 
plain  groima  for  decision. 

Lord  Jbinger,  C.  B. — No  rule  can  be 
{^ranted  on  this  point.  There  are  no  degrees 
m  secondary  evidence ;  a  party  who  cannot  pro- 
duce the  original  of  a  written  iustrument  on 
which  he  rehes,  may  give  parol  evidence  of  its 
contents ;  but  if  it  should  appear  &om  the  pa- 
rol testimony  of  the  witnesses  thus  adduced, 
that  there  is  some  better  species  of  secondary 
evidence  in  existence,  that  is  a  fact  from  whence 
the  jury  may  consider  whether  they  will  not 
presume  against  him  that  the  evidence  thus 
suppressed  would  be  hostile  to  his  case.  But 
the  law  makes  no  distinction  among  the  differ- 
ent kinds  of  secondary  evidence  with  regard  to 
admissibility.  In  those  cases  where  it  becomes 
requisite  to  prove  the  contents  of  records  and 
other  public  documents,  copies  are  allowed  as 
primary  evidence,  but  this  is  on  public  grounds ; 
as  the  law  in  these  matters  of  public  concern- 
ment deems  it  advisable  to  give  credit  to  the 
sworn  testimony  of  the  individual  who  produces 
the  examined  copy. 

Parke,  B.,  Alderson,  B.,  and  Rolfe,  B.,  con- 
curred. 

Rule  refused. — Doe  d.  Gilbert  and  others  v. 
Ro8s,¥..1l.  1840.    Exch. 


James  Edward  Norris,  the  younger,  Halihix, 
Yorkshire*  and  4,  Venilam  Bdgs.,  Gray's  Inn. 

Articled  to  James  Edward  Norris,  of  Halifax 
aforesaid. — ^Dated  5  May,  1840. 

By  Rule,  2d  May,  1810. 

NOTES  OF  THE  TERM. 


NEW  queen's  counsel. 

Robert  Baynes  Armstrong,  Esq.,  of  the  Nor- 
thern Circuit,  called  to  the  Bar  23d  June,  1814. 

George  James  Turner,  Esq.,  of  the  Chancery 
Bar,  caUed  6th  July,  1821. 

David  Dundas,  Esq.,  of  the  Northern  Circuit, 
called  to  the  Bar,  7th  February,  1823. 

Richard  Bethell,  Esq.,  of  the  Chancery  Bar, 
called  28th  November,  1823. 

We  have  placed  these  gentlemen  in  the 
order  in  which  they  were  called  to  the  Bar.  See 
The  English  Bat,  published  for  the  Proprietors 
of  the  Legal  Observer. 

NEW  MASTER  OP  THE  EQUITY  EXCHEQUER. 

The  Hon.  Robt.  Scarlett  has  been  appointed 
a  Master  of  the  Court  of  Exchequer  on  the 
Equity  Side,  in  lieu  of  J efferies  Spranger^ 
Esq.,  deceased. 

ARREAR  OP  JUDGMENTS  IN  THE  HOUSE  OP 

LORDS. 

We  understand  that  many  of  the  parties 
engaged  in  appeals  to  the  House  of  Lords 
suner  great  inconvenience  and  loss  by  the  de- 
lay which  occurs  in  pronouncing  judgment  on 
cases  which  have  been  heard.  It  is  to  be 
hoped  that  the  Law  Lords  will  keep  up  the 
ancient  character  of  this  High  Court  of  Judica- 
ture. A  celebrated  advocate  once  reminded 
the  House  that  it  used  to  be  just.  We  need 
not  say  that  speedy  justice  is  preferable  to 
tardy  justice. 

THE  EDITOR'S  LETTER  BOX. 


FURTHER  ADMISSION  OF  ATTOR- 
N E YS.—  Trinity  Term. 


A  Correspondent  states  that  the  names  of  a 
solicitor  and  a  conveyancer  are  placed  on  the 
door  of  their  office,  and  he  understands  that 
these  gentlemen  have  formed  a  partnership 
with  each  other.  Our  Correspondent  states 
that  he  had  himself  »>een  desirous  of  forming  a 
similar  connection,  but  wishes  our  opinion 
upon  the  subject.  There  can  be  no  doubt 
such  a  partnership  is  illegal,  and  that  the  at- 
torney allowing  the  conveyancer  to  conduct 
business  in  his  (the  attorney's)  name,  and  to 
participate  in  his  profits,  will  subject  himself  to 
be  struck  off  the  roll,  and  the  other  party  will 
be  liable  to  be  committed  to  prison  for  twelve 
months. 

We  must  beg  to  refer  O.  P.  T.  and  A.  H.  B. 
to  the  under-treasurcrs  or  ste\vards  of  the  sc- 
veral  Inns  of  Court,  or  to  "  The  English  Bar  "• 


John  Key  Matterson,  York,  and  31,  Liver-    P^Wished  for  the  Proprietors  of  this  Work. 


pool  Street,  Gray's  Inn  Road. 

Articled  to  John  BUmchard,  York. — ^Dated 
5  May,  1840.  By  Rule,  2d  May,  1840. 


•  2  Atk.  71. 

c  5  Ad.  &  El.  620. 


b  3  Bing.  292. 


The  letters  of  J.  N.  j "  aSubscriber;  "O.  H.- 
B. ;  "  LegaUs  j"  and  "  Philolethes,"  have  been 
received. 

.1  **«.,!^®  material  change  has  taken  place  ia 
the  Bills  relatmg  to  the  Law  since  our  last 
number.  The  second  reading  of  the  Equity 
Reform  Bill  is  appointed  for  next  Monday. 


ette  Ueaal  iSlid^vHer, 


SATURDAY,  MAY  16,  IMO. 


.«• 


Quod  magis  ad  Nos 


Pertioet,  etneaeire  malum  est^  agUamus. 


HORAT. 


THE  LORD  CHANCELLOR'S  BILL 
FOR  CHANCERY  REFORM, 

Trb  Lord  Chancellor  brought  forward  the 
Bin*  for  the  Reform  of  the  Courts  of  Equity, 
for  a  second  reading  on  Monday  last.  He 
first  presented  a  petition  from  fifty  solicitors 
practising  in  that  Court  in  its  favour,  and 
then  proceeded  at  great  length  to  explain 
and  defend  its  provisions.  We  shall  briefly 
review  the  principal  arguments  used  in 
fiivoiir  of,  and  against  the  Bill,  which  were 
ur^ed  in  the  course  of  the  debate. 

hi  the  course  of  the  debate,  its  provisions 
were  dassed  under  three  heads:    1.  The 
abolitton  of  the  Equity  Exchequer.     2.  The 
alteration  in  the  Judicial  Committee  of  the 
Privy  Council ;  and  3.  The  appointment  of 
two  additional  Judges  in  the  Court  of  Chan* 
eery.      Of  each  of  these  in  their  order. 
I.  We  have  already  expressed  our  appro- 
bation of  the  abolition  of  the  Exchequer. 
The  reasons  for  it  are,  that  this  Court  is 
not  resorted  to  an  an  Equity  Court  by  the 
suitor.     Even  in  the  time  of  eminent  equity 
Judges,  as  Chief  Ikiron  Richards  and  Chief 
Baron  Alexander,  the  business  did  not  ma* 
terially  increase,    llie  emoluments  of  the 
solicitors  are  larger  —  there  is  no  arrear  of 
business,  and  therefore  no  delay ;  yet  the 
suitors,   that  is  to  say,  their  professional 
advisers,  prefer  the  Court  of  Chancery; 
and  while  the  business  of  the  latter  Court 
has  trebled  since  the  beginning  of  the  pre- 
sent century,  and  doubled  since  the  appoint- 
ment of  the  Vice  Chancellor  j  that  of  the 
Exchequer  has  remained  stationary.    Why 
is  tbis^  the  reasons,  we  conceive,  are,  that 
the  practice  diflering  from  the  Court  of 
Chancery,  is  imperfectly  understood;  that 
the  presence  of  the  Judge  is  not  to  be  re- 

*  See  19  L.  O.  p.  385, 
vou  XX. — Ko.  590, 


lied  on,  as  he  may  be  on  the  circuit ;  that 
the  bar  is  inferior,  or  at  any  rate  unsettled, 
and  their  attendance  uncertain.    The  un« 
popularity  of  the  Court  is,  however,  in  fact, 
admitted ;  but  then  it  is  said  by  some,  assi- 
milate the  practice  to  that  of  the  Court  of 
Chancery,  and  establish  a  permanent  Equity 
Judee.     But  surely  these  two  objects  may 
be  better  effected  by  the  abolition  of  the 
Equity  Jurisdiction,  and  by  transferring  it 
to  the  Court  of  Chancery.     Why  leave  this 
fragment  of  Equity  Jurisdiction  in  the  Com- 
mon Law  Coiutsf     What  good  purpose 
does  it  serve  ?     If  it  be  well  that  a  Court 
of  Law  should  have  one  of  its  Judges  on 
Equity  Judge,  why   should  the   Queen's 
Bench  and  Common  Fleas  be'without  one  ? 
The  advantages  of  the  transfer  would  tbe, 
that  all  the  Equity  Judges  having  their  sit* 
tings  in  one  jurisdiction — being  as  it  were 
of  one  ftimily,  with  a  well-regulated  appeal 
— there  would  be  frequent  communication 
between  them.    It  is  well  that  the  appeal 
should  lie  fix)m  an  inferior  to  a  superior 
Judge  of  the  same  Court ;  but  it  would  not 
be  fitting  that  the  appeal  should  lie  from 
a  Superior  Court  of  Common  Law  to  the 
Court  of  Chancery.    We  do  not  think  that 
any  alteration  or  modification  will  have  the 
effect  of  drawing  the  Equity  Coiut  of  Ex- 
chequer into  the  full  stream  of  business. 
It  stands  in  an  isolated  situation—  the  most 
eminent  men  at  the  bar  will  not  attend 
there  regularly.    For  these  reasons  we  shall 
rejoice  at  the  abolition  of  the  Exchequer, 
and  the  tranter  of  its  business  to  the  Court 
of  Chancery. 

2.  llie  alteration  iu  the  Judicial  Com- 
mitee  of  the  Privy  Council. .  This  part  of  the 
bill,  which  places  the  Master  of  the  Rolls 
as  the  Vice  President  of  the  Privy  Council, 
has  been  the  most  objected  to  in  the 
bill,  as  depriving  the  suitor  of  the  servlcca 
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of  this  judge,  for  the  time  which  he  is  oc- 
cupied in  the  Privy  Council.  We  admit 
the  force  of  this  objection.  But  the  diffi- 
culty is  to  find  any  Judge  so  fitting  as  the 
Master  of  the  Rolls.  In  the  first  place,  this 
Judge  has  for  many  years  presided  in  the 
Privy  Council  on  many  of  its  sittings,  and 
therefore  there  is  no  new  practice  thus  in- 
troduced. Then  it  has  been  calculated  that 
the  Judicial  Committee  sits  about  fifty  days 
in  the  year,  and  it  would  not,  therefore,  do 
to  appoint  a  separate  Judge  for  this  office, 
as  he  would  be  unoccupied  during  the 
greater  part  of  the  year.  "  Where,  then," 
as  the  Master  of  the  Rolls  said,  "  can  you 
best  borrow  a  judge?"  We  are  disposed 
to  think  that,  on  the  whole,  there  is  no 
Judg^  so  fitting  as  the  Master  of  the  Rolls ; 
and  it  will  be  remembered  that  it  is  some- 
thing in  its  &vour  that  the  present  Master 
is  willing  to  undertake  the  duty. 

3.  Thirdly,  as  to  the  appointment  of  two 
additional  Judges ;  and  as  to  this,  we  have 
no  hesitation  in  saying  that  two  at  least  are 
absolutely  necessary.  It  is  to  be  remem- 
bered that  if  the  time  of  the  Master  of  the 
Rolls  is  to  be  taken  up  regularly  by  the 
duties  of  the  Privy  Council,  it  is  hardly  a 
gain  of  one.  If  the  Equity  Exchequer  be 
abolished,  one  of  the  new  Judges  balances 
the  loss  in  the  Equity  Exchequer ;  and  the 
other  will  only  supply  the  place  of  the 
Master  of  the  Rolls  for  that  part  of  the  year 
in  which  he  sits  at  the  Privy  Council.  The 
judicial  power,  therefore,  of  the  Court  of 
Chancery,  will  in  fact  be  but  little  aug- 
mented. It  will  be  concentrated  and  ren- 
dered available  to  the  wants  of  the  suitor, 
but  there  will  be  but  little  increase. 

And  now  one  word  as  tc  the  debate.  The 
speech  of  the  Lord  Chancellor  was  a  mas- 
terly and  complete  exposition  of  the  whole 
plan :  indeed,  it  exhausted  the  subject ; 
and  when  liord  Lyndhurst  seconded  it, 
"  cordially  seconded  it,"  we  were  in  hopes 
that  the  success  of  the  bill  was  secured. 
It  cannot,  however,  be  denied  that  the 
speech  of  the  latter  noble  and  learned  lord, 
except  at  the  commencement,  was  a  power- 
ful argument a^atfu^  the  bill.  His  Lordship 
declared  that  all  that  he  said  was  intended 
only  by  way  of  doubt  and  suggestion  ;  but 
certainly,  had  he  been  its  bitterest  enemy, 
he  could  not  have  been  more  industrious  in 
urging  every  possible  point  which  could  be 
made  against  every  portion  of  the  proposed 
scheme — ^he  objected  to  the  abolition  of 
the  Equity  Exchequer,  although  he  himself 
proposed  it  in  1829.  He  objected  to  the 
removal  of  the  Master  of  the  Rolls  to  the 


Privy  Council,  although  he  suggested  no 
more  fitting  person ;  he  objected  to  the 
appointment  of  two  additional  judges,  ad- 
mitting that  one  should  be  appointed  ;  and 
we  have  shewn  that  in  fact  the  present  bill 
does  give  only  one  additional  Judge.  He 
declared,  however,  that  he  should  go  into 
the  committee  unbiassed  as  to  all  these 
points;  and  Lord  Langdale  boldly  invited 
him  'to  try  all  or  any  of  them  in  the  feur 
field  of  argument.  We  need  hardly  say 
that  we  have  the  greatest  respect  for  the 
character,  the  judgment,  and  the  talents  of 
Lord  Lyndhurst;  and  we  cannot  think  it 
possible  that  under  the  pretence  of  favour- 
ing the  measure,  he  is  really  intending  to 
smash  it  in  detail.  We  have  all  along  de- 
clared our  opinion  that  the  profession  and 
the  public  are  in  favour  of  the  bill.  They 
take,  it  as  a  remedy  for  one  of  the  greatest 
evils  of  the  Court  of  Chancery,  and  we  arc 
persuaded  they  would  feel  the  bitterest  dis- 
appointment if  it  is  to  be  frittered  away  in 
committee,  and  so  damaged  that  it  must  be 
withdrawn.  It  is  by  no  means  perfect,  but 
it  is  the  best  that  can  be  had ;  and  on  Lord 
Lyndhurst  must  rest  the  responsibility  if  it 
do  not  pass  in  the  present  session.  We  do 
therefore  firmly  rely  on  his  assurance  of 
impartiality.  We  were  glad  to  hear  him 
treat  the  idea  of  Sir  Edward  Sugden,  that 
all  must  be  done  or  nothing,  as  "  idle  and 
chimerical  :*'  and  when  he  so  clearly  sees 
the  evil  under  which  the  Court  of  Chancery 
labours,  we  do  with  all  respect  entreat  liim 
to  allow  us  to  have  a  bill  which  will  go  far 
to  remedy  a  very  great  part  of  such  evil. 
In  the  mean  time  we  exhort  the  profession, 
individually  and  collectively,  to  petition  in 
favour  of  the  bill. 


THE   LAW  OF  JOINT-STOCK 
COMPANIES.— No.  II. 


ACTIONS  or  AND  AGAINST  COM FANIB8. 

Wb  ^ve  some  late  cases  on  this  head.  By  the 
Cheltenham  and  Gt.  Western  Union  Railway 
Act,  6  Wm.  4,  c.  77,  it  is  enacted,  tliat  in  an 
action  for  calls  on  sliares  in  that  company,  the 
book  of  shares  under  the  seal  of  the  company, 
shall  be  primd  facie  evidence  that  a  partv  is 
proprietor  of  shares.  In  an  action  for  a  call  on 
shares  in  the  companv  made  in  October  1836, 
the  book  mentioned  in  the  act  was  produced  by 
the  secretary  of  the  company,  and  in  it  the 
name  of  the  defendant  was  inserted  as  the  pro* 
prietor  of  ten  shares,  and  it  was  proved  that 
these  entries  in  the  book  were  made  l>efore  the 
end  of  September  1836,  but  that  the  seal  of 
the  company  was  not  affixed  to  the  book  till 
the  3d  of   November  in  that  year.      Lord 
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Denman,  G.  J.  held,  that  there  was  no  evidence 
to  fro  to  the  jury  that  the  defendant  was  a 
shareholder  at  the  time  of  the  call  in  October, 
and  directed  the  plaintiff  to  be  nonsuited,  with 
libert]^  to  move  to  set  aside  the  nonsuit.  [The 
plaintiff  did  not  move]  Cheltenham  Ratlway 
Conytany  v.  Price,  9  C.  &  P.  65.  In  order  to 
let  in  secondary  evidence  of  the  minute  books 
of  an  intended  company,  it  will  be  suffident  to 
prove  that  four  months  before  the  trial,  the 
late  secretary  had  the  books  in  a  desk  at  the 
office  of  the  company,  and  that  he  then  ffave 
up  the  key  of  the  desk  to  the  manager  ot  the 
company,  who  acted  for  the  directors.  Belt  v. 
Francis,  9  C.  &  P.  66. 

It  is  not  unusual  to  stipulate  in  a  det^  of 
settlement  that  a  shareholder  shall  not  be  at 
liberty  to  inspect  the  books  of  the  company, 
but  notwithstanding  this  clause,  it  has  been 
doubted  whether  a  shareholder  could  not 
compel  the  production  of  the  books  in  an 
action  against  the  company.  In  the  case  of 
Siubbe  V.  Utter,  cit.  arg.  in  Hall  v.  Connell,  3 
Yo.  &  C.  710,  a  bill  was  filed  by  the  sub-officer 
of  the  Northern  and  Central  Bank,  ^against  the 
public  officer  of  the  Liverpool  Bank,  alleging 
that  certain  shares  in  the  Liverpool  Bank  of 
wlucb  the  former  bank  claimed  to  be  assignees, 
were  forfeited,  and  praying  that  those  shares 
may  be  sold.  The  Liverpool  Bank  was  sued 
in  respect  of  certain  alleged  transactions  be- 
tween them  and  the  shareholders*  and  evidence 
as  to  this  point  was  sought  from  the  books  of 
th^Iiverpool  Bank.  But  the  public  officer  of 
that  bank  stated  bv  his  answer  that  the  share- 
holder was  bound  by  his  contract  with  the 
bank  not  to  inspect  the  books,  and  upon  a 
modon  by  the  plaintiff  in  that  cause  for  the 
production  of  those  books,  the  objection  pre- 
vailed, and  the  f^ice  Chanceiiar  refused  the 
motion.  But  in  a  subsequent  case  in  the  Ex- 
chequer, where  a  similar  objection  was  made, 
the  Lord  Chief  Baron  pronounced  the  foUowing 
judgment : 

"The  third  objection  (there  ware  other 
points  in  the  case)  is  of  more  importance,  be- 
cause it  is  said  to  be  supported  by  a  decision 
of  the  Vice  Chancellor.  If  I  could  l)e  sure 
that  the  present  case  was  similar  in  all  its  cir- 
cumstances to  that  before  his  honour,  I  should 
feel  bound,  out  of  the  respect  which  I  owe  to 
that  learned  person,  to  take  lime  for  considera- 
tion before  I  ventured  to  overrule  his  decision. 
But  at  the  same  time  I  think  Mr.  Anderdon 
has  given  the  true  solution  to  the  difficulties,  if 
any,  in  this  case.  The  effect  of  the  clause  in 
the  deed  of  settlement  to  which  reference  has 
been  made,  is  the  same  as  if  the  partners  had 
agreed  not  to  go  to  law  or  equity,  but  to  sub- 
mit their  differences  to  arbitration  ;  and  such 
a  daose,  we  all  know,  is  no  bar  to  any  pro- 
ceedings at  law  or  in  equity  between  the  part- 
ners. Besides,  I  can  well  understand  vdiy,  in 
the  case  of  a  great  body  of  persons  like  the 
present,  of  whom  maiw  might  be  actuated  by 
mere  idle  moUves  or  curiosity,  and  many 
might  be  more  interested  in  litigation  than  in 
the  prosperity  of  the  company,  it  would  be 
much  more  xeasonable  to  adopt  a  clause  of 


this  nature,  than  in  the  case  of  a  common 
partnersliip.  But  this  docs  not  stop  the  course 
of  proceedings  in  courts  of  justice.  Suppose 
a  subpoena  duces  tecum  issued  to  a  party  to 
produce  books :  could  he  say,  I  can  produce 
them,  but  I  am  not  bound,  because  the  plain- 
tiff has  eatered  into  an  agreement  for  their 
non-production.  Could  it  be  said  that  the  books 
were  no  evidence  in  such  a  case?  But  there 
is  a  circumstance  which  distinguishes  this  case 
from  that  before  the  klce  Chancellory  liecause 
here  there  is  another  cause,  and  in  fact  this 
bill  recites  another  cause,  brought  by  the  com- 
pany, out  of  which  the  present  proceedings 
have  arisen.  This  bill  is  filed  for  the  purpose 
of  seeking  evidence  to  rebut  the  charge  made 
against  the  plaintiff  by  the  company  ;  and  that 
evidence  bemg  in  their  books,  I  think  he  has 
a  right  to  have  it  notwitlistandmg  the  agree- 
ment which  is  said  to  form  part  of  the  founda- 
tion of  the  society.  That  being  so,  it  follows 
that  this  is  a  mere  case  for  relief  and  produc- 
tion of  documents,  and  here  the  documents 
are  as  much  the  plaintiff^s  own  as  the  other 
parties.  He  has  an  e<jual  interest  in  them. 
Suppose  he  had  no  original  interest  in  them  as 
a  member,  and  a  bill  for  an  account  had  been 
filed  agsdnst  him,  and  he  had  filed  a  cross  bill 
to  obtain  eridence,  he  would  have  had  a  right 
to  their  production.  A  fortiori^  has  he  that 
right  when  he  himself  is  a  member,  and  has  in 
that  character  an  interest  in  the  books  ?  Halt 
V.  ConndU  3  Yo.  &  Col.  707. 

In  our  next  article  on  this  subject,  we  shall 
collect  the  cases  as  to  the  liability  of  directors, 
shareholders,  and  others. 
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vendor's  libn. 

WuBRB  a  vendor  delivers  possession  of  an  es- 
tate to  a  purchaser,  without  receiving  the  pur- 
chase money,  equity,  whether  the  estate  be  or 
be  not  conveyed,  and  although  there  was  not 
any  special  c^reement  for  that  purpose,  and 
whether  the  estate  be  freehold  or  copyhold, 
gives  the  vendor  a  lien  on  the  land  for  the 
money,  3  Sug.  V.  &  P.  183,  ed.  100.  And  this 
equitable  lien  prevails  against  the  purchaser 
and  his  heir,  and  all  persons  claiming  under 
him,  with  notice,  although  for  valuable  consid- 
eration, Mackreth  v.  Simmons,  15  Yes.  329 ; 
fFinter  v.  Lord  Anson,  3  Russ.  493.  But  it 
would  not  prevail  against  a  bond  Me  purchaser 
without  notice,  3  Sug.  V.  &  P.  214.  This 
principle,  which  is  well  established  in  equity, 
will  also  be  recognised  in  a  court  of  law  as  is 
shewn  by  a  recent  case. 

The  lands  originally  belonged  to  William 
A  bell,  who  died  and  of  whose  family  Counsell, 
one  of  the  lessors  of  the  plaintiff,  had  bought 
it  in  the  year  1814.  In  the  month  of  Augur«t 
1819,  John  Abeir,  the  son  of  William  Abell. 
being  desirous  to  re-purchase  it  of  Counsell  at 
the  same  price  Counsell  gave  for  it,  an  agree- 
ment was  made  between  them  for  the  re-pur- 

D  2 


36 


The  Property  Lamyer.-^Puhlic  Meeting  for  the  Remwaiofthe  Courte. 


cliase,  upou  which  a  deposit  of  10/.  was  paid, 
and  John  Abell  let  into  possession.    No  more 
purchase  money  was  paid,  neither  had  any  in- 
terest or  rent  been  paid,  although  John  Abell 
and  those  who  represented  him  had  been  in 
possession  of  the  property  ever  since.    On  an 
ejectment  beinj^  brouj(ht  aj^ainst  the  heirs  of 
the  purchaser,  it  was  attempted  to  prove  ad- 
verse possession  by  cuttinsf  down  timl>er  and 
the  like,  and  bv  proving  that  a  fine  was  levied 
by  John  Abell.     Mderson,  B.  said :     "  You 
c*ome  in  under  an  intended  purchase,  and  I 
think  that  all  this  is  not  adverse.    A  purchaser 
thus  in  possession  is  in  equity  the  owner  of  the 
land,  with  a  liability  to  pay  the  purchase  money; 
and  his  cutting  down  trees  is  consistent  with 
his  holding  in  that  character,  and  not  adversely 
to  the  right  of  the  vendor,  to  whom  at  law  he 
is  tenant  at  will.    The  only  question  is  whether 
there  was  an  adverse  possession.    These  par- 
ties made  a  bargain  n>r  a  purchase,  and  John 
Abell  is  let  into  possession  as  a  purchaser. 
You  will  say  (to  the  jury)  whether  ne  was  in 
adverse  possession  or  not.     If  he  were  not  so, 
you  will  find  for  the  plaintiflT."  Dae  d.  CouMseii 
V.  Ctperion,  0  Cor.  &  P.  1 U. 


PUBLIC  MEETING 

FOR  THE 

REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER, 


On  Friday  the  8th  instant,  a  numerous  and 
hi^ly  respectable  meeting  of  the  solicitors  and 
attorneys  of  the  metropolis  was  held  in  the 
Hall  of  the  Incorporated  Law  Society,  in 
Chancery  Lane,  to  take  into  consideration 
whether  any  and  what  measures  should  be 
adopted  by  the-  members  of  the  profession,  in 
^onseqaence  of  an  opinion  very  generally  ex- 
pressed iu  favour  of  the  removal  of  the  courts 
of  law  and  equitv  from  Westminster-hall  to 
Lincoln's  Inn  Fields. 

Mr.  Teesdaie,  the  Chairman  of  the  Commit- 
tee  of  management,  having  been  oalled  to  the 
chair,  briefly  stated  the  object  of  the  meeting, 
and  observed  it  was  not  confined  to  those  who 
were  members  of  the  Law  Society,  but  exten- 
ded generally  to  all  the  members  of  the  pro* 
ffi^sion  residuig  in  the  metropolis. 
.  Mr.  yifard  said  it  had  long  been  felt  by  all 
the  mom  hers  of  the  legal  profession — whether 
attorneys  or  barristers,  and  whether  living  in 
London  or  m  the> country — that  there  could 
not  be  fau«d  a  more  inconvenient  building 
than  that  which  comprised  the  present  courts 
of  law  and  equity  at  Westminster.  The  objec- 
tion to  it  %vas  ot  two  descriptions ;  first,  to  its 
situation,  and  secondly,  to  the  nature  of  the 
building  itself. 

The  present  courts  were  commenced  about 
the  y^ar  I8i(l,  and  he  rememl>ered  to  have 
heard  Mr.  William  Harrison,  the  Queen's 
counsel,  (wy  that  as  he  was  going  to  Westmin- 
ster the  Chancellor  of  the  Exchequer  met  him. 


and  asked  him  to  go  into  the  Treasury,  and  li>ok 
at  the  t%vo  plans  of  the  intended  new  bmlding-. 
He  went  in,  and  there  met  Sir  John  Soane,  and 
thev  looked  over  the  plans.  After  a  good  deal 
of  discussion  they  all  agreed  in  favour  of  the 
one  recommended  by  the  architect,  but  %vheD 
the  Chancellor  of  the'Exchcquer  inquired  what 
would  be  the  cost,  and  when  he  was  apprised 
that  the  adoption  of  that  plan  would  be  &0,()00/. 
more  than  the  adoption  of  the  other,  he  im- 
mediately said,  "  We  need  not  give  ourselves 
any  farther  trouble-^ake  the  cheapest ;"  and 
Sir  John  Soane  was  directed  to  go  to  work. 
Scarcely  had  the  walls  been  built  up,  and  the 
roof  put  on,  when  every  one  cried  out  against 
the  plan.  The  subject  was  Uken  up  in  Par- 
liament,  and  a  committee  appointed,  and  the 
rosult  was,  a  great  part  of  the  building  was 
pulled  down  and  rebuilt ;  and  there  vanished 
at  once  the  Chancellor  of  the  Exchequer's  sa- 
ving of  50,000/.  But  when  the  comminee 
came  to  prescribe  to  Sir  John  Soane  what^  the 
new  plan  should  be,  that  eminent  architect 
said  tnat,  in  so  restricted  a  site,  it  was  impos- 
sible to  erect  a  convenient  building ;  but  the 
House  of  Commons  persisted-^they  would  not 
have  Palace-yard  destroyed,  nor  have  a^  new 
building  which  did  not  agree  with  Westminster 
Hall  on  the  one  side,  and  Westminster  Ahlicy 
on  the  other.  **  But,  "  said  Sir  John  Soane,  '•  mV 
professional  character  is  at  stake,  and  though 
you  may  pre8cril>e  to  me  what  sort  of  a  build* 
m%  shaJl  be  erected,  I  must  take  care  of  my  cha- 
racter.*' And  accordingly  he  presented  a  pro- 
test, in  the  shape  of  a  petition  to  the  House  of 
Commons  agamst  the  proposed  plan.  How- 
ever, it  was  finally  determined  that  the  restricted 
plan  should  be  adopted. 

Soon  after  this  it  was  found  necessary,  from 
the  great  increase  of  the  business  of  the  court, 
that  the  Master  of  the  Rolls  should  sit  in  the 
morning  at  Westminster,  instead  of  the  evening 
in  Chancery-lane.  He  was  first  put  into  a 
committee-room  in  the  House  of  Commons* 
and  afterwards  upstairs  in  a  room,  the  ceiling 
of  which  any  man  might  almost  reach  with  bis 
hand,  and  the  approach  to  which  was  a  dis- 
grace to  a  court  oif  iustice.  The  mcrease  of 
the  %vealth  and  population  of  the  country  de- 
manded new  judges  in  the  courts  of  law,  one 
in  each  eourt  being  required  to  sit  at  Nisi 
Prius.  while  the  others  sat  in  Banco.  The 
small  and  inconvenient  room  used  as  the  bail 
oourt  in  the  Queen's  Bench  was  now  made  the 
new  Nisi  Prius  Court.  For  the  court  of  <Jom- 
mon  Pleas  there  was  no  room ;  the  Nisi  Prius 
judge  was  therefore  sent  over  to  the  Sessions 
house.  The  Court  of  Exchequer  wanted  simi- 
lar accommodation,  but  they  could  not  have  it. 

This  was  the  state  in  which  the  )»resent 
Courts  were,  and  as  to  their  inconvenience  he 
could  not  find  a  dissentient  voice.  He  was 
sorry  to  say  there  were  some  persons  who  en- 
tertained old^kshioned  attachments  to  West- 
minster Hall ;  and  who  seemed  to  fancy  that  a 
verdict  would  be  good  tor  nothing,  and  a  de- 
cree of  very  little  value,  if  they  were  not  pro- 
nounced under  that  beautifiil  arch  :  but  they 
who  looked  to  the  use  and  convenience  of  the 
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Covrts  ralber  than  to  rocb  ideBS,  were  of  opi- 
nion that  those  notioiMi  ho^vever  valuable  they 
niijrht  be  on  a  questioii  of  taste,  could  not  be 
brought  to  bear  when  all  the  inconveniences 
of  the  present  biuldki,^  on  the  one  hand,  and  atl 
the  aavantaj^es  of  removal  on  the  other,  were 
taken  into  consideration. 

Bat  there  now  arose  a  further  diffi'culty. 
The  business  of  the  Court  of  Chancery  had 
gone  on  increasing  so  fast,  notwithstanding  the 
zeal,  energy,  and  activity,  of  the  present  eaaity 
judges,  that  the  arrears  of  business  haa  in- 
creased beyond  all  precedent,  till  at  last  there 
was  not  a  dissentient  voice  as  to  the  necessity 
of  additional  judges  being  appointed  in  that 
Court.  Where  were  these  additional  judges  to 
sit  ?  Several  of  the  Inns  of  Court  had  ottered 
thdr  halls  for  the  purpose.  He  wanted  nothing 
better  than  that  as  a  proof  that  this  was  the 
best  part  of  the  town  m  which  justice  could 
be  administered.  But  could  the  business  be 
transacted  in  those  halls  ?  One  great  object 
was  to  have  all  the  Courts  together ;  for  al- 
though the  senior  counsel  might  confine  them- 
selves to  one  Court,  the  junior  counsel  must 
move  about  from  Court  to  Court ;  and  would  it 
be  right  for  gentlemen  to  be  running  Imckwards 
and  torwanu  from  Lincoln's  Inn  to  Grav's  Inn, 
across  the  crowded  thoroughfares  of  Holbom 
and  Fleet  Street,  in  their  wigs  and  gowns  ?  The 
offer,  however,  of  the  use  of  these  halls  was 
not  to  be  disre^rded,  because  while  the  new 
Courts  were  bemg  built,  the  balls  might  afford 
tempMBry  accommodation. 

Impressed  with  §11  these  considerations,  he 
was  much  struck  with  a  very  judicious  and  seo- 
nble  pamphlet  on  the  subject  by  Mr.  Gem. 
The  perusal  of  it  warmed  and  increased  his 
zeal,  and  he  thought  the  best  course  to  attract 
attention  was  to  get  a  plttn  prepared  by  some 
man  whose  name  should  carry  authority  with 
ic  The  gentleman,  he  haraly  need  say,  to 
whom  he  idluded  was  Mr.  Barry.  Besides  his 
talent  as  an  architeet,  a  further  recommenda^ 
tbn  of  him  was,  that  he  was  in  constant  com- 
munication with  Use  government ;  and  as  he 
was  building  the  new  bouses  of  Parliament,  he 
would  best  know  how  to  make  the  best  use 
of  Westminster  Hall  for  other  purposes.  Mr. 
Barry  was  totally  unknown  to  him,  except  as 
every  one  else  knew  him-^namely,  as  the  de^ 
signer  of  the  two  Houses  of  Parliament,  and  of 
those  two  beautifid  specimens  of  building-^the 
Traveilfrs,  and  the  Reform  Club.  He  went  to 
Mr.  Barry  and  explained  his  notions.  That 
gentleman  immediately  entered  into  them  with 
the  greatest  possible  spirit ;  he  said  he  would 
take  any  pains  about  it,  except  that  nothing 
should  tempt  *him  to  enter  into  competition. 
He  had  done  so  thrice,  and  on  those  three 
occasions  succeeded ;  but  it  was  a  system  pro^ 
ductive  of  so  much  inconvenience,  canvassmg, 
and  squabbling,  that  he  meant  to  rest  upon  his 
character^  and  never  embark  in  a  competition 
again.  "I  will  look  (said  Mr.  Barry)  at  the 
Courts  at  Westminster,  and  at  the^  proposed 
site  in  Lincoln's  Inn  Fields,  and  will  prepare  a 
plan,  and  if  1  am  invited  by  the  profession  to 
present  the  plan,  they  shall  have  it,  and  it  shall 


be  very  much  at  their  service,  without  any 
charge  or  expense  of  any  kind."  About  a 
fortnight  afterwards  he  saw  Mr.  Barry  again, 
who  told  hlro  he  had  taken  a  view  of  the 
ground,  and  measured  the  area,  marked  out 
the  improved  means  of  atscess  to  it,  and  ascer- 
tidned  what  eccommodaiion  it  would  afford, 
and  the  result  was  that  in  his  opinion  it  was  the 
finest  site  in  Europe,  and  that  tiicre  never  was 
any  thing  so  well  circulated  for  the  object  de- 
sired. He  then  produced  the  plan  which  he 
had  in  the  meantime  prepared.  The  elevation 
was  very  handsome,  and  exceedingly  well 
suited  to  the  object.  It  was  in  a  plain,  sub- 
stantial, Grecian  style  of  architeoture.  There 
was  a  colonnade  supported  by  Doric  pillars, 
surrounding  the  whole.  There  were  five 
Courts  of  Chancery,  two  Courts  of  Queen's 
BetiCh)  two  Courts  of  Common  Pleas,  and  two 
Courts  of  Exchequer.  There  were  retiring 
rooms  for  each  of  these  Courts,  separately  for 
the  judges,  the  barristers,  the  solicitors,  the  ju- 
rors, the  witnesses,  and  the  parties.  There 
was  a  great  hall  in  the  centre  around  which  all 
these  Courts  were,  the  area  of  which  was  wider 
than,  and  nearly  as  long  as,  Westminster  HaU. 
There  were  coffee  rooms  and  consultation 
rooms  to  each  Court,  and  there  was  a  library 
to  each  Court ;  in  short,  there  was  everything 
that  could  by  possibility  be  su^ested. 

Then,  there  ^vas  a  depotitorjf,  for  publk  re- 
cords; for  it  was  cunous  enough,  that  the 
government  had  already  consulted  with  Mr. 
Barry  for  a  place  to  keep  the  records  in.  Now 
he  had  said  that  he  should  make  the  best  de- 
pository for  records  that  ever  was  made  in  this 
new  building,  and  that  without  any  additional 
expcnce ;  for  as  the  building  would  all  be  upon 
one  door,  he  should  want  a  fliightof  stepatoit* 
This  woidd  give  so  miich  space  lielow ;  where 
there  would  be  agood  cutreni  of  air»  that  it  would 
form  an  excellent  place  to  put  the  records  in. 
The  cells  thus  formed  would  be  covered  with 
groined  arches,  and  so  be  made  fire*proof. 
There  were  to  be  four  principal  eairances  to 
the  building,  which  woold  be  surrotmded  with 
a  carriage  drive ;  besides  which  there  would  l»e 
preserved  a  pleasure  garden  of  more  than  one 
hundred  feet  in  depth  all  round  the  building ; 
the  Courts  being  within  and  thereby  removed 
from  all  noises  from  without 

Having  thus  prorided  for  their  principal  oil- 
ject,  his  next  plan  was  to  consult  tne  hign  legal 
authorities  upon  the  subject.  He  first  applied  to 
the  Lord  Chancellor,  who  said  he  would  present 
their  petition  with  great  pleasure.  He  would 
not  pledge  himself  to  support  the  scheme,  but 
would  gvfe  it  due  consideration.  None,  he 
said,  could  be  more  interested  in  keeping  the 
Courts  at  Westminster  Hall  than  himself  fur 
his  own  personal  convenience,  but  he  remem- 
bered, when  he  %vas  at  the  (jar,  the  incon- 
venience he  felt  from  the  Courts  being  at  West- 
minster, and  therefore  no  personal  considera* 
tions  should  prevail  with  him  against  the  de- 
mand of  the  profession,  and  the  convenience 
of  the  public.  He  had  authority  for  stating 
that  the  Master  of  the  Holts  was  quite  friendly 
I  to  the  measure,  conceiving  it  to  be  bcntfficial 
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to  tlie  profession  as  well  as  to  the  suitor.    The 
^ce  Chancellor  was  also  favourable  to  the 
scheme.     He  had  applied  to  the  Attorney  and 
Solicitor  General  to  present  their  petition  to 
the  House  of  Commons.    The  Attorney  Gene- 
ral expressed  his  readiness  to  do  so ;  but  said 
his  old  attachment  to  Westminster  Hall  was 
not  worn  out ;  he  was,  however,  quite  ready  to 
have  the  subject    considered.     Sir  Thomas 
Wilde's  answer  was  somewhat  to  the  same  ef- 
fect.    What !  he  remarked,  **  remove  from 
Westminster  Hall  I  How  can  you  go  on  with- 
out Westminster  Hall  V*  However  (said  he)  if 
its  convenience  can  be  shewn,  I  will  give  it  my 
most  earnest  support. 

He .  had  thus  provided  a  plan*  and  secured 
the  presentation  of  their  petitions ;  for  it  was 
necessary  the  profession  should  petition,  both 
from  town  and  country ;  for  there  were  still 
some  strong  feelings  which  they  would  have  to 
counteract.  There  was  a  notion  abroad  in  this 
country,  that  it  was  quite  horrible  to  carry  the 
Courts  of  Law  away  from  Westminster  ;  and 
that  the  dignity  of  tuc  profession  would  be  very 
much  lowered  by  the  separation  of  the  Courts 
of  Law  from  the  two.  Houses  of  Parliament. 
They  must  meet  all  these  ol)jections  by  show- 
ing the  great  inconvenience  arising  from  the 
present  situation  of  the  Courts. 

The  learned  gentleman  then  detailed  a 
variety  of  inconveniences  resulting  from  the 
Courts  being  at  so  great  a  distance  from  the 
Iims  of  Court.  One  was  the  great  loss  of  time 
occasioned  to  the  solicitors  and  attorneys  by 
going  to  and  fro,  and  in  being  detdned  in  the 
Courts  waiting  for  their  business  to  come  on. 
lliis  was  injurious  to  the  suitors  and  to  their 
other  clients,  whose  atTuirs  were  in  the  mean 
time  delayed.    Indeed,  the  time  of  the  profes- 


obstacles  would  be  thrown  in  their  way  that 
thcv  would  never  gain  thdr  object.    But  there 
haa  sprung  up  a  fund  which  might  most  ju- 
diciously  oe  appropriated   to   this  pnrpoBe. 
Notwithstanding  he  saw  the  solicitor  ot  the 
Suitors'  Fund  present,  he  should,  even  against 
hb  friends'  remonstrance,  recommend  an  ap* 
plication  to  the  Suitors'  Fund.    He  believed 
there  was  very  nearly  40,000,000/.  of  monev  in 
the  Court  of  Chancery,  and  at  the  disposal  of 
that  court.    Was  it  then,  when  thgr  were 
talking  about  the  due  administratbn  of  justice 
in  this  great  country,  and  when  they  saw  such 
important  interests  at  stake,  worth  a  moment's 
consideration  whether  they  lidd  out  one,  two, 
or  three  hundred  thousands  upon  an  object 
which  was  to  promote  the  interests  of  all 
who  were  concerned  in  that  administration? 
The  surplus  unclaimed  part  of  this  iiind  was 
2,500,01  0/.  To  the  fund  would  be  added,  if  the 
Equity  Court  of  Exchequer  should  be  annexed 
to  the  Court  of  Chancery,  2,000,000/.  more. 
Suppose  they  did  apply  a  portion  of  thb  money 
to  the  new  liuilding,  what  loss  would  the  fund 
sustain?    None.    They  all  knew  the  way  in 
which  the  fund  was  growing  up,  and  that  the 
money  never  would  be  asked  for.    But,  to 
prevent  all  apprehension,  it  was  usual  to  insert 
a  clause  in  every  bill  for  appropriating  portions 
of  this  fund,  that  if  the  suitors  should  demand 
it,  the  public  would  be  answerable  for  it.    But 
there  never  by  possibility  could  be  a  claim  for 
it.    The  only  objection  he  heard  was  thb; 
''Good  God!  take  the  Chancery  monev  to 
provide  for  the  King's  Bench,  Common  Pleas, 
and  all  the  rest  uf  them  P'    There  might  be 
some  force  in  this ;  he  would  therefore  just 
remark  that  the  suiplus  of  the  fee  fund  of  the 
three  Courts  of   Queen's   Bench,  Common 


sional  man  was  the  time  of  his  client ;  and  the  I  Pleas,  and  Exchequer,  amounted  to  20,000/. 


public  suitor  was  really  more  interested  in  thb 
matter  than  the  solicitor  or  the  attorney.  The 
same  cvU  consequences  resulted  with  respect 
to  the  members  of  the  bar ;  for  although  some 
of  the  leaders  might  be  influenced  by  the 
notion  that  some  sort  of  ideal  splendour  was 


a-vear.  Why  should  not  these  Courts  con* 
tribute  their  quota?  Mr.  Barry's  estimate 
was  1 75,000/.,  say  200,000/.  If  there  were  to 
be  two  additional  Masters  in  (Chancery,  they 
would  require  more  buildings.  The  greatest 
accommodation  would  arise  from  adding  rooms 


attached  to  the  Courts  of  Law  by  their  being   to  the  new  l)uilduig  for  the  Masters  in  Chan- 


united  to  the  Houses  of  Parliament,  yet  the 

juniors  would  readily  confess  that  ihcy  felt  all 

the  inconvenience  of  these  Courts  being  al  such 

a  distance  from  their  chambers.    He  asked  an 

Equity  draftsman,  the  other  day,  whether  he 

had  prepared  a  certain  bill  for  him?    The 

reply  was—**  I  have  not  touched  your  bill.    I 

have  been  three  days  at  Westminster  waiting 

for  a  cause  which  has  not  come  on  yet."    If 

the  Courts  had  been  near  his  chambers,  lie 

could  have  gone  on  drawing  not  only  that  bill 

but  other  bills.    The  delays  in  Chancery  were 

greatly  increased  by  this  circiiiustaucc  alone. 

Ought  such  delays,  which  nii^Iit  be  so  e<isily 

remedied,  be  suffered  to  continue  ? 

The  next  consideration,  and  which  was  a 
grave  one,  was  to  provide  funds  necessary  for 
the  work.  He  thought  those  funds  might  be 
ra!se<l  without  touching  the  pockets  of  the 
|nutV; sion,  or  of  the  suitors,  and  still  more 
wiiliuut  going  to  the  Cliancellor  of  the  Ex- 
( liequer.     If,  indeed,  they  went  to  him,  such 


eery,  the  registrars,  and  the  accountant  gene- 
rid.    This  would  make  the  estimate  amount  to 
300.000/.    If  it  did  he  should  not  be  alarmed 
at  it.    The  expenditure  of  the  money  would 
do  good.    Nine  tenths  of  it  would  be  paid  for 
labour,  and  the  rest  for  articles  of  useful 
trade.     He  thought  this  much  better  than 
locking  the  money  up  in  the  Bank  of  England. 
While  its  expenditure  must  produce  great  in- 
dividual advantages,  it  could  not  by  possibility 
be  attended  with  inconvenience  to  any  one. 
He  hoped  he  had  made  the  question  clear  to 
all,  and  he  would  now  read  the  resolution  he 
had  to  propose     The  learned  gentleman  then 
read  a  statement  in  the  form  of  a  resolution^ 
embodying  the  topics  of  his  speech,  and  con- 
cluding with  this  further  resolution — *'  That  a 
committee  be  formed  to  give  effect  to  this  re- 
solution, and  that  such  committee  have  power 
to  add  to  their  numbers,  and  that  three  be  a 


ft 


quorum. 
hXi.Fftshfii  /</,  M,  p.,  very  cordially  seconded 
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the  motion.  His  friend  Mr.  Visard  liad  ablv 
condensed  the  important  infonuation  he  haa 
collected^  and  the  hcU  stated  in  the  resolution 
would  enable  the  public  to  see  that  the  propo- 
sition was  clearly  borne  out.  The  measure 
was  for  the  interest,  not  only  of  the  present 
suitors,  but  of  those  who  may  become  so,  and 
even  of  those  who  may  be  prevented  becomin|( 
suitors.  The  solicitor  would  be  enabled  calmly 
to  consider  at  his  office  the  interests  entrusted 
to  him,  and  he  might  be  called  in  to  Court  in 
a  moment,  and  thus  his  personsl  attention 
both  in  Court  and  at  chiunbers,  would  be 
secured  and  delay  prevented. 
.  The  resolution  was  then  put  and  agreed  to 
unanimooslv. 

Mr.  ShaJwell  said  that  it  being  the  unani- 
mous opinion  of  the  meeting  that  the  old 
courts  should  be  abandoned,  and  new  ones 
erected,  it  became  necessary  to  consider  the 
proper  persons  to  be  named  to  erect  them. 
They  could  hardly  select  a  better  person  than 
Mr.  Barry.  He  therefore  would  move  that  the 
committee  do  apply  to  Mr.  Charles  Barry,  and 
request  him  to  lurnisb  a  plan  of  the  elevation 
of  the  proposed  building,  and  an  estimate  of 
the  expence  of  the  erection.  It  had  been  com- 
monly thought  that  almost  all  the  judges  had 
set  their  faces  agiunst  this  measure.  But  they 
had  heard  that  the  Lord  Chancellor,  the  Mas- 
ter  of  the  Rolls,  and  the  Vice  Chancellor  were 
in  favour  of  it.  He  could  assure  the  meeting, 
that  having  had  a  communication  with  the 
Vice  Chancellor  on  the  subject,  he  was  entir<>ly 
in  favour  of  the  plan. 

Mr.  Amorjf  seconded  the  resolution.  He 
would  only  make  one  remark  :  if  professional 
gentlemen  residing  in  Westminster  had  good 
reason  for  suj)portmg  the  removal  of  the  Courts 
from  Westmmster  Hall,  those  who,  like  him- 
self, lived  in  the  dty,  must  have  a  still  stronger 
reason  for  advocating  that  measure. 

The  resolution  was  then  put  and  adopted 
unanimously. 

Mr.  Richard  fThite  moved  that  petitions  be 
•prepared,  in  conformity  with  the  resolutions, 
ana  presented  to  both  Houses  of  Parliament. 

Mr.  Thomas  Clarke  seconded  the  motion, 
'  which  was  agreed  to. 
^  Mr.  Cooper  said,  a  large  class  of  the  profes- 
sion lived  in  the  vicinity  of  Lincoln's  Inn 
Fields,  %vho  were  naturally  anxious  Co  preserve 
that  beautiful  space  where  the  pure  air  could  be 
enjoyed.  He  begged  to  ask  whether  it  had 
ocurred  to  the  committee  the  probability 
of  removing  many  of  the  low  dwcUinffs  that 
were  between  Carey  Street  and  the  Strand, 
and  forming  a  convenient  site  for  the  New 
Courts  without  occupying  Lincoln's  Inn 
Fields? 

Mr.  yizard  said  the  neighbourhood  of  the 
Rolls  had  been  suggested,  but  it  did  not  afford 
space  enough;  and  if  it  did,  the  expense 
would  be  enormous.  Property  consisting  of 
small  houses  was  the  most  extravagant  that 
could  be  purchased. 

After  some  further  conversation, 

'JTic  Chairman  said  the  committee  would  no 
doubt  pay  attention  to  every  suggestion  that 


might  be  made  as  to  the  most  eligible  site  tha 
could  be  selected. 

Mr.  Metcalfe  moved,  and  Mr.  Martineau 
seconded,  a  resolution  Uiat  the  Lord  Chancellor 
should  be  respectfoUy  requested  to  present  the 
petition  to  the  House  of  Lords,  and  the  At- 
torney General  and  Solidtor  General  to  the 
House  of  Commons,  which  was  agreed  to. 

Tlianks  were  then  voted  to  the  churman 
and  to  Mr.  Vizard,  for  their  services  in  the 
promotion  of  the  great  object  the  meeting  were 
assembled  to  promote. 


STAMPING  FOREIGN 
BANK-LETTERS  OF  ATTORNEY. 


Tub  very  recent  rule  of  the  Bank,  on 
which  they  are  said  to  be  acting  upon  the 
opinion  of  the  law  officers  of  tihe  Crown, 
that  foreign  letters  or  powers  of  attorney  to 
transfer  stock  or  receive  dividends  should 
be  stamped,  after  a  long  practice  to  the 
contrary  at  the  Bank  and  the  South  Sea 
House,  is  likely  to  occasion  much  confusion 
delay,  and  trouble,  both  here  and  abroad. 
The  facility  of  transfer  and  receipt  of  divi- 
dends is  of  immense  importance  to  our 
funded  interest  and  the  weU-being  of  this 
great  nation. 

The  law  upon  the  subject  appears  to  be 
this:  — 

By  the  British  Stamp  Act,  55  Geo.  3, 
(^.114,  Sched.  part  1 .  Letter  of  attorney  for 
the  sale,  transfer,  acceptance,  or  receipt  of 
dividends  of  any  of  the  government  or  par- 
liamentary stocks  or  funds  the  stamp  duty 
of  1/.  .'—Exemption  from  the  preceding  and 
all  other  stamp  duties,  of  letters  of  attorney 
for  the  receipt  of  dividends  of  any  definite 
and  certain  shares  of  the  government  or 
parliamentary  stock  or  funds,  producing  a 
yearly  dividend  of  less  than  3/. 

By  the  Irish  Stamp  Act,  53  Geo.  3, 
c.  78,  sched.  part  1.  Letter  of  attorney  for 
the  sale,  transfer,  acceptance,  or  release 
[receipt]  of  dividends  of  any  government, 
parliamentary,  or  other  stocks  or  funds, 
the  stomp  duty  of  10s.,  (but  there  is  no 
exemption  of  letters  of  attorney  for  the. 
receipt  of  dividends  under  3/.,  which 
should  be  allowed  for  the  benefit  of  our 
Irish  funds. 

It  is  suggested  that  for  the  purpose  of 
remedying  tiiis  evil,  a  short  bill  should  be 
brought,  without  loss  of  time,  into  Parlia- 
ment, reciting  so  much  of  the  Stamp  Acts 
of  both  Great  Britain  and  Ireland,  as  \» 
above  stated,  that  a  practice  has  long  ex- 
isted at  the  lluuk  and  South  Sea  House  to 
pass  foreij^n  letters  of  attorney*  though  tliey 
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have  not  been  stamped,  and  that  doubts 
have  arisen  whether  letters  of  attorney, 
executed  out  of  Great  Britain  and  Ireland 
to  transfer  stock  and  receive  dividends  in 
the  public  funds  of  Great  Britain  and  Ire- 
land should  not  be  stamped  :  And  that  it  is 
expedient  to  free  from  doubt  and  legalise 
the  practice  above  referred  to.  Then  shotdd 
follow  two  enactments,  Ist,  that  such  letters 
of  attorney,  executed  out  of  Great  Britain 
and  Ireland,  should  be  exempt  from  stamp 
duty ;  2d,  that  all  letters  of  attorney  to  re- 
ceive dividends  under  3/.  in  the  Irish  funds, 
should. be  free  from  stamp. 


ADMISSION  IN  CHANCERY  THC  DAY 
AFTER  TRINITY  TERM,  1840. 


Charles  Henrv  Cooper,  Cambridfre, 
Articled  to  William  Jeary  Cannon,  Cam- 
bridge. 

This  person  must  be  examined  under  the 
Regidations  of  the  Master  of  the  Rolls,  at  the 
RoUs  House,  in  the  presence  of  one  of  the 
Masters  in  Chancery,  and  a  Sworn  Clerk  in 
Court,  as  well  as  ot  four  solicitors.  It  does 
not  appear  why  all  the  machinery  of  Examina- 
tion snould  be  set  to  work  for  trying  the  merits  of 
this  solitary  Candidate,  when  he  might  be  equally 
well  and  more  conveniently  examined  with  a 
hundred  and  more  others  at  the  l4aw  Society* 


CANDIDATES  WHO    PASSED  THE  EASTER  TERM  EXAMINATION,   1840. 


A^ame  of  jlppUcanL 
Adainson,  William 

Angell,  Thomas  John 
Astley,  Henry  Edward 
B<iiley,  Elijah  Crosier 
Baines,  John  George  Fuller 
Balier,  Richard  Dod 
Ball,  Edwin 

Banvick,  John  Marshall 
BuCcson,  William  Gandy 
Berry,  Edward 
Bluxhatn,  John  Richard 
Boodle,  James 
Bristtnv,  Alfred  Rhodes 
Brodrick^  George 
Browne,  Charles 
Browne,  Robert 

Bush,  John  Alderton 
Chandler,  Arthur 

Cbater,  William 
Childe,  Harry  Joseph 

Collins,  George  Browne 
Ooles>  Robert 

Cooper,  Henry  Roberts 

Cro8?,  Seth 

CuUeo,  William  Henry 

Davies,  Henry  Touchet 

Devey,  Frederick  William 

Dickenson,  Daniel 

Douglas,  Charles 

Duwman,  William,  the  yotmger 

Einpson,  Henry 

Fall,  John 

Fewkes,  Paul 
Field.  William 
Ford,  Henry 
Gant,  John  Castle 
Gay,  William 
Gu'rney,  John 
Ilaigh,  John  L. 
llamley,  Edmund  Gilbert 


Name  df  Residence  €f  Attorney ^  to  whom  articled,  assigned,  ifc^ 

John    Adamson,     Newcastle-upon-Tyne;    John    Trotter 

Brockett,  Newcastle-upon-Tyne. 
John  Phillips  Beavan^  30,  Sackville  Street,  Piccadilly. 
Thomas  Macauley  Cruttwell,  Bath. 
James  Winter,  Norwich. 
Frederick  Hayward,  Needham  Market. 
John  Cooper  Beckett,  of  Brooklands. 
Robert  Qillam>  Worcester. 
Matthew  Bloome,  Leeds* 
Thomas  Carson,  Liverpool* 
Samuel  Stone,  Leicester. 
John  Stul)bs,  Birminfl^ham,  Warwickshire* 
William  Huberte  Gyde,  Cheltenham. 
Robert  Christopher  Parker,  2,  Thornton  Row,  Greenwich. 
William  Brodriek,  Bow  Church  Yard. 
Henry  I^ilipps,  4,  Size  Lane. 
Abraham  Flint,  Uttoxeter,  county  Stafford  $   assigned  to 

John  Michael  Blagg,  Cheadle. 
John  Bush,  Bradford,  county  Wilts. 
William  Henry  Calhoun,  Arundel/   assigned  to  George 

Balchin,  Arundel. 
Thomas  Chater,  Newcastle«upon-Tyne. 
Joseph  Shipton,  Warwick ;  assigned  to  William  Edward 

Buck,  Warwick. 
Thurston  Collins,  St.  Columb. 
Alfred  Phillips  and  James  Wason,  Bristol;   asrigned  to 

John  Whittington,  Bristol. 
George  Cooper,  Bast  Durham,  Norfolk, 
Edward  Newman>  Barnsley. 
Scepen  Plummer,  Canterbury. 
Thomas  Macaulev  Cruttwell,  Bath. 
Frederick  NicholU  Devev,  34,  Ely  Place. 
Robert  Francis  Varker,  tJlverstoo,  county  Lancaster 
John  Cutts,  Witham. 
William  Dowman.  the  elder,  Sudbury. 
William  Charles  Empson,  Leamington  Priors. 
Bernard  Maynard  Lucas,  Chesterfield;    Henry  Ingledew, 

Neweastle-upon-Tyne. 
Joseph  Parkes,  21,  Great  George  Street,  Westminster. 
Henry  Downe  Barton,  Exeter. 
Archibald  Law,  Portsea. 
Antbonv  Brown,  Mincing  Lane. 
Phillip  Wilson,  king's  Lynn. 
William  Paul,  the  younger,  Truro. 
Edward  Parker,  Selby. 
Edward  Pearce,  Bodmin  $  Henry  Coode,  8,  Guilford  Street, 

Russell  Square* 
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Name  o/ApplieanL 
Harding^  Henry 

HarrifOD,  George 

Haxby,  Joseph  Barber 
Heald,  Richard  Henry 
Hill,  Granville  DIggle 
Hitchcock,  William 
Holland,  Thos.  Moore  Woollaros 

Holmes,  Edward  Carleton 

Homes,  William,  the  younger 

Honnywill,  William  Henry 


Hostage,  John 
Ingram,  James 
Jackson,  William 
Jessop,  Francis  Johnson 


Johns,  Henry  Treroenhnre 
Justice,  Thomas  Francis 


Jutsum,  Edward  Mtlener 
Kenteman,  William 
Kingdon,  Thomas 

Kingdon,  William 

Kingson,  George  Edwin 
Lamb,  Charles 
Maples,  Frederick 
Martall,  Charles 
Melland,  William 
Merriman,  Frederick  Ward 


Messiter,  Malim 

Meymott,  William  Joseph 
Mooltrie,  Charles 
Neville,  Charles  James 
Norris,  Anthony 
<>rd,  Charles  Ovington 
Perry,  Henry 
Filleau,  William 

Pope,  Charles  Lee 
Pott,  Joseph  (Jompton 
Powell,  John 

Rendall,  Alfred 
Roberts,  Richard 
Rogers,  Francis 
Robinson,  Francis 
Sanoders,  William 
Sedgley,  Charles 


Scudamore,  Frederick 
Sears,  Henry 
Shackleton^  John 


Name  Sf  Rmdenee  a/Auerney^  to  whom  articM,  auigned  4v. 

Thomas  Harding,    Newcastle-under-Lyme,  StafTord;    as- 
signed to  John  Plant  Harding,  Burslem,  oo.  Stafford. 
George  Harrison  the  elder,  Bisliop  Wearmouth  i  assigned 
'  to  Joseph  John  Wright,  Sunderland  near  the  sea, 
Twisleton  Haxhy,  Wakefield,  county  York. 
George  Rawson,  the  younger,  Leeds. 
Thomas  Mucauley  Cruttwell,  Bath. 
Charies  Hvde,  £iv  Place. 
Thomas  Bird,  Upton-upon*Sevem ;  assigned  to  Thomas 

Loftns,  New  Inn. 
William  Holmes,  Brookfield,  near  Arundel  i   assigned  to 

Edward  Bach  Hillier,  33,  Gumming  Street,  Pentonville. 
William  Homes,  Poole  End,  near  Ledbury  i  assigned  to 

Thomas  Jones,  Ledbury. 
John  Nicholetts,  of  South  Petherton,  county  Somerset; 

assigned  to  Henry  Seymour  Westmacott,  1,  Gray's  Inn 

Square. 
John  Finchett  Maddock,  Chester. 

George  Abraham  Crawlev,  20,  Whitehall  Place,  Westminster. 
William  Dobinson,  Carlisle. 
Thomas  Fowke   Andrew   Bumaby,    Newark-upon-Trent ; 

assigned  to  William  Edward  Talleot8,Newark-u|)on-Trent; 

and  assigned  to  Godfrey  Talleuts,  Newark-  upon-Trent. 
Henry  William  Johns,  Blandford,  county  Dorset. 
James  Beaumont,  28,  Golden  Squares  assigned  to  John 

Pike,  2d,  Golden  Square;  and  again  assigned  to  James 

Beaumont,  19,  Lincoln's  Inn  Fields. 
David  Jennings,  71>  Whitechapel  Road. 
Michael  Broadmead,  Langport,  Eastover. 
Edward  Harley,  the  younger,  Bristol ;  assigned  to  Alfred 

Lester,  Sid  mouth ;  re-assigned  to  Edw.  Harley,  of  %istol. 
Nathaniel  Overbury,  44,  Friday  Street ;  assigned  to  Eaward 

Thomas  Whitaker,  5,  Gray's  lun  Square. 
Charles  Carter,  the  younger,  Bideford. 
John  Barl>er  and  Thomas  Pasfield  Davidson,  Fumival's  Inn* 
Thomas  Frederick  Maples,  6,  Frederick's  Place,  Old  Jewry. 
George  Pritchard,  28,  New  Bridge  Street,  Black  friars. 
John  Cutts,  Chesterfield. 

Thomas  Baverstock  Merriman,  Marlborough,  Wilts  i  as- 
signed to  Thomas  War'd  Biagg,  St.  Albans,  Herts ;  and 

assigned  to  Samuel  Benjamin  Merriman,  25,  Austin  Frian*. 
George  Messiter,  Frome;   assigned   to   Edward   Francis 

Fennell,  32,  Bedford  Row. 
John  Gill»ert  Meymott,  86,  Blackfriars  Road^ 
John  Allan  Powell,  9,  New  Square,  Lincoln's  Inn. 
John  Bridf(es,  Red  Lion  Square. 

Horatio  Nelson  Fisher,  12,  London  Street,  Fenchurch  Street 
Henry  Clarke,  Guuborough. 
Wilsrn  Perry,  WliitehaveUk 
Beriah  Drew,  185,  Bermondsey  Street ;  assigned  to  George 

Drew,  185,  Bermondsey  Street. 
John  Monckton,  Maidstone. 
William  Woodgate,  3,  New  Square,  LincoTn's  Inn. 
John  Bird,   Birmingham;    assigned    to   William   Dunn 

Wheeler,  Birmingham. 
Benjamin  Bodenham,  Kington,  county  Hereford. 
Willhm  Palmer  the  elder,  Birmingham. 
Edward  Hearle  Rodd,  Penzance. 
Georg^  Stone,  36,  Jermyn  Street,  St.  James's. 
Williaib  Lawrence  Bicknell,  57>  Lincoln's  Ion  Fields. 
William  Hodgson,  Carlisle ;  T.  Briggs,  Esq.,  53,  Lincoln's 

Inn  Fields ;  and  assigned  to  Thomas  Houghton  Hodgson, 

Carlisle. 
Robert  Furley,  Ashford;  assigned  to  Charles  Scudamore, 

Maidstone. 
Thomas  Walker,  Dartford ;  Carey  Bonham  Hopkins,  Dart« 

ford ;  and  assigned  to  John  Hay  ward,  of  Dartford. 
William  Hsurgreaves,  Leeds, 


4^ 
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A'omtf  of  Appih/ifU. 

Shepban]>  Mark 
Simcox,  Alexander 
SimpsoD,  George  Septiinus 

Smith,  Thomas 
Steavenson,  John 
Sumpter,  William  Richard 

Thompson,  Tliomas 
Thorp,  FVederick  William 
Tryon,  Henry  Curlinf? 
Turner,  John  Gillgrass 
Vrignon,  Gabriel 

Walker,  James 


Nawte  ond  Rtiideoce  ^ Aitwmeff  to  ^okomwikM^mmgoed^ifc, 

Bdward  Shearm,  Stratton, 

Clement  Ingleby,  Birmingham. 

Thomas  A^inson^  Peterborough ;  assigned  to  Evm  Morris, 

Temple. 
Richard  Edgar  Smith,  3,  NewBos%vdlOonrty  Lincoln's  Inn. 
George  Wangh  Stable,  Newcastle-upon<*Tytte. 
Charles  PesCell  Harris,  Cambridge ;  Assigned  to  Frederick 

Barlow,  Cambridge. 
Henry  Ling,  34,  Bloomsbury  Square. 
George  Game  Day,  St.  Ives. 
John  Mercer,  the  younger,  Ramcu^ate. 
William  Stewart,  Horbury,  near  Wake6eld. 
Joseph  Mountford,  Exeter;  assigned  to  George  WiUiaai 

Finch,  57,  Lincoln's  Inn  Fields. 
Thomas  Baker  Bass,  Dover;  assigned  to  Bdward  Knocker, 

Dover;    and  assigned    to    Joeeph   Noakes    Mourilyan, 

2,  Verulam  Buildings,  Gray's  Inn. 
Watson,  Richard  Thomas  Bundle    George  Ogle,  4,  Great  Winchester  Street. 
Wilkinson,  Robert  Thomas  Rol>ert  Aiskell  Davison,  Bishop  Wcarmouth. 

Williams,  William  John  Frederick  Cooper,  Brighton. 

Winck worth,  Lawrence  Henry        Heury  Atkinson  Wildes,  Maidstone. 

Henry  Woods,  Godalming,  Surrey;  assigned  to  William 

Drummond,  Crovdon.  • 

Richard  Rushton  rreston,  Liverpool. 
Alexander  Milburn,   Lincoln's    Inn   Fields;    assigned  fu 

James  Boxer,  61,  Moorgate  Street. 


Woods,  Arthur  William 

Wyhcrijh,  John 

Wriglit,  Newenham  Charles 


SUPERIOR  COURTS. 


lorH  Cftaticellar'jl  Court. 

WILL. — GIFT  OP  RESIDUE. — NEAREST  OP  KIN 

OF  testator's  family. 

A  teskUar  gave  the  reeidue  of  hi*  pers6md 
saiate  to  tru8tee$  to  pay  an  annutty  to  his 
wife  for  life,  and  the  surplus  of  the  annual 
proceeds  thereof  to  his  daughter  for  life. 
She  whole  residue  to  be  equally  divided 
among  her  children,  or  given  to  one  child, 
tf  she  should  have  only  one  (sulject  to  the 
wife's  annuity) ;  and  in  case  the  daughter 
should  have  no  child,  then  a  power  to  her 
to  give  away  by  will  3000/.,  the  residue, 
after  hei'  death,  to  go  to  the  nearest  of  hin 
of  his  own  family :  Held,  that  the  testator*  s 
next  of  kin,  at  the  death  of  his  daughter, 
he  being  also  her  nea^t  of  kin  at  the  same 
time,  was  entitled  to  the  residue,  to  the 
eafcluhion  of  her  legal  personal  represen- 
tative, 

William  Johnson,  by  his  will,  gave  the  funds 
aiul  becurities  forming  the  residue  of  his  per- 
sonal estate,  to  trusteed,  upoii  trust  to  pay,  out 
of  the  dividends  thereof,  to  his  wife,  an  an- 
nuity of  160/.  during  her  life  or  widowhood, 
and  to  pay  the  surplus  of  the  dividends  to  his 
daughter  during  her  life ;  but  in  case  of  the 
death  or  marriage  of  his  wife,  then  he  directed 
the  whole  of  the  dividends  to  be  paid  to  his 
daughter  for  her  life,  for  her  separate  use; 
and  from  and  after  her  decease,  then  upon 
trust  that  his  trustees  should  assign  and  trans- 
fer the  tni6t  funds  (subject  to  the  said  annuity 
for  his  wife)  uuro  all  and  every  the  child  and 
children  of  his  daughter,  to  be  equally  divided 


between  them  if  more  than  one,  and  if  there 
should  be  but  one  child,  then  the  whole  to  go 
to  such  child.  The  will  then  proceeded  to 
this  effect :  "  provided  that  In  ease  my  said 
daughter  shall  happen  to  die  without  leaving 
any  issue,  then  I  will  and  direct  that  my  trus- 
tees, or  the  survivors  or  survivor  of  them,  &c., 
shall  raise  and  pay  the  sum  of  9000/.  to  sncU 
person  or  persons  as  she  shall  by  her  will  ap- 
point ;  and  in  case  my  said  wife  shall  happen 
to  survive  my  daughter,  and  my  daughter 
shall  die  without  issue,  then  I  will  and  direct 
that  my  trustees  shall,  upon  the  decease  of  mv 
daughter,  and  such  failure  of  issue  as  aforesaid, 
raise  and  pay,  out  of  the  said  trust  monies,  the 
further  sum  of  2000/.  unto  my  said  wife,  to 
and  for  her  own  absolute  use  and  benefit;  and 
I  will  and  direct  that  my  trustees,  or  the  sur- 
vivors or  survivor  of  them,  &c.,  do  and  shall 
assign  and  transfer  the  residue  of  such  trust 
monies  and  of  my  personal  estate^  unto  the 
nearest  of  kin  of  my  own  family  for  ever,^* 
llie  testator  died,  leaving  his  wife  and  daugh- 
ter surviving.  His  widow  died  in  the  lifetime 
of  the  daughter,  withoilt  having  married  again, 
and  the  daughter,  having  intermarried  with 
Mr.  Perclval  White,  also  died  without  issue, 
and  appointed  by  her  will  the  3,0(X)/.  which 
she  had  power  to  dispose  of,  to  her  husband. 
This  bill  was  tiled  by  the  trustees  of  the  will 
against  John  Martin  Bulmer,  who  claimed  to 
be  the  testator's  nearest  of  kin,  and  Perclval 
White,  praying  for  a  declaration  of  the  Court 
as  to  the  residue  of  the  testator's  personal 
estate.  A  decree  was  made  in  the  cause  in 
December,  1838,  for  a  reference  to  the  master 
to  inquire  for  and  ascertain  the  next  of  kin  of 
the  testator.  The  master  made  his  report, 
dated  the  22d  of  November  last,  whereby  he 
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etitifie<l»  that  in  purtnance  of  the  said  decree 
he  had  caused  the  usual  advertuemeDts  to  be 
iDsertcd  in  the  public  panen,  &c.|  and  be 
found  that  the  said  defenoant,  John  Msrtin 
Bulmer,  was  the  only  next  of  kin  of  the  said 
testator,  and  of  the  testator's  daughter,  Mrs. 
White,  at  her  death.  The  report  was  con« 
firmed,  and  the  cause  coming  on  to  be  heard 
before  the  Vice  Chancellor  on  further  direc- 
tions, the  question  raised  was,  whether  the 
testator  intended  thst  his  residuary  estate 
should  vest  in  his  next  of  kin  at  the  death  of 
his  daughter  without  issue  in  exclusion  of  the 
daughter,  or  to  his  next  of  kin  who  should  be 
living  at  his  own  death,  including  his  daupfh- 
ter*s,  in  which  case  her  husl>and,  Mr.  Wliite, 
who  \?as  her  legal  personal  representative, 
would  be  entitled  to  the  same.  The  Vice 
Chancellor  held  that  the  nearest  of  kin  of  the 
testator  at  his  daughter's  death  was  the  person 
intended  by  him  to  take  the  residue  of  his 
estate,  and  his  Honor  decreed  accordingly  in 
£ivour  of  Mr.  Bnlmer.  Mr.  White,  the  other 
defendNut,  appealed  from  that  decree. 

Mr.  ff^igram,  Mr.  Piggoii,  and  Mr.  Httm' 
pkreys,  for  the  appellant,  submitted,  that  the 
woras  "nearest  of  tin  of  the  testator's  family," 
referred  to  the  period  of  his  death;  and  as  his 
daughter  was  then  his  nearest  of  kin,  her  hus- 
band and  personal  representative  was  alone 
entitled  to  the  residue.  The  Vice  Chancellor 
gave  an  importance  and  effect  to  the  word 
**  own"  which  did  not  belong  to  it,  but  which, 
if  sanctioned,  would  introduce  a  new  class  of 
cases  on  a  subject  already  overburthened  with 
nice  distinctions 

Mr.  Jacob,  Mr.  Richardi,  and  Mr.  Keene, 
supported  the  Ftce  Chaneeiiar^s  construction  of 
the  words,  as  being  the  most  natural  and  rea- 
sonable  intention  of  the  testator,  who  appeared 
anxious  to  keep  the  bulk  of  his  property  in  his 
own  family,  to  which  Mr.  White  was  a  stranger 
in  blood.  That  construction  was  further  sup- 
ported by  the  power  given  to  the  daughter ;  u 
power  if  she  had  no  children  to  give  away 
3000/.  by  her  will.  What  could  be  the  object 
in  giving  her  that  power  of  appointment  if  she 
was  in  the  same  event  to  take  the  whole  resi- 
due? Among  the  cases  cited  on  both  t>ides 
were  f^ng"  v.  Blackftll,^  Jones  v.  Colbeck,^  and 
Elmsiejf  V.  Voung,^ 

I'he  fjord  Chancellor ,  in  giving  his  judgment 
on  a  8ul>8equent  day,  said,  that  although  be 
had  from  the  beginning  of  tlie  argument  en- 
tertained but  liitle  doubt  as  to  what  his  deci- 
sion ought  to  be,  still  he  tliouf^ht  it  right  to 
look  into  the  authorities  that  were  referred  to. 
IJis  Lordship,  after  commtntiug  on  the  words 
of  the  gift,  said,  the  conclusion  to  which  he 
came  was,  as  he  had  auticipated,  that  there 
was  no  reason  for  impeaching  the  yice  Cfum^ 
cellor's  decision.  It  wns  clearly  the  testator's 
intention  not  to  give  the  residue  to  his  daughter, 
but  in  the  events  which  happened  to  give  it  to 
such  person  or  persons  as  sliould  be  his  own 

a  3  Vcs.  jun.  486.  »>  8  Yes.  :<I>.' 
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next  of  kin  at  her  death  i  which  description 
the  master,  by  his  report,  found  to  apply  to 
Mr.  Dulmer  i  and  he  was  also  the  next  of  kin 
of  the  daughter  at  her  death,  so  that  he  clearly 
answered  the  description^knearest  of  kin  of  the 
testator's  family. 

Clapton  y,  6ulmer,  at  Westminster,  April 
28th  and  29th,  and  May  2d,  1840. 


[Before  the  Four  Judges.] 

C0N8TABLS. — MARKET. — NOTICB   OF  ACTION. 

ne  defendant,  who  teas  superintendent  of 
police  in  the  borough  of  Cambridge,  and  a 
constable  of  the  borough  appointed  by  the 
Watch  Committee  under  thebSfiy  W,  4, 
c.  76,  s,  76,  seized  and  destroyed  meat  be^ 
longing  to  the  plaintiff  in  the  market  at 
Cambridge,  as  being  unfit  fur  humtrnfood : 
Held,  that  this  teas  not  an  act  done  "  in 
execution  of  that  statute,**  and  that  conse^ 
quently  he  teas  not  entitled  (o  notice  of  action 
under  sec,  133. 

Tills  was  an  action  of  trespass,  for  seizing 
and  destroying  certain  meat  of  the  plaintiffs. 
The  defendant  pleaded,  first,  not  guilty  by  sta- 
tute. Secondly,  that  the  plaintiffs  had  brought 
into  the  market  at  Cambndge  a  quantity  of  un- 
wholesome meat ;  that  there  was  a  custom  in 
the  town  of  Cambridge  for  the  clerk  of  the 
market  to  seize  any  meat  found  in  the  market, 
which  should  be  and  be  found  and  declared 
by  him  to  be  unwholesome,  and  to  destroy  it ; 
that  the  defendant  was  the  clerk  of  the  market' 
and  that  he,  in  discharge  of  his  duty  as  such 
clerk  of  the  market,  did  seize  and  destroy  die 
meat.  At  the  trial  of  the  cause  at  the  last  as- 
sizes at  Cambridge,  before  Mr.  Baion  ^Iderson, 
the  jury  found  that  the  custom  pleaded  did 
exis^  but  that  the  meat  was  not  unwholesome 
and  therefore  found  a  verdict  for  the  plaintiffs 
with  4/.  as  damages. 

Mr.  Biggs  Andretos  now  moved  accordmgly. 
ft  apiHjared  that  the  defendant,  in  addition  to 
his  character  of  clerk  of  the  market,  was  su- 
perintendent of  police  in  Cambridge,  and  a 
constable  for  the  borough  appointed  by  the 
watch  committee,  under  the  provisions  of  the 
5  &  6  W.  4,  c.  76,  s.  76.  It  was  m  respect  of 
his  duties  under  these  appomtments  that  he 
justified  the  alleged  trespass  ;  and  it  was 
contended  on  his  behalf  that  in  this  character 
he  was  entitled  to  notice  of  action  under  the 
133d  sec.  of  the  above  statute,  which  provides 
"  that  for  any  thing  done  in  pursuance  of  this 
act  notice  of  action  and  of  the  cause  thereof 
shall  be  given  to  the  defendant  one  calendar 
month  at  least  before  the  commencement  of 
the  action."  On  this  objection  a  nonsuit  was 
applied  for,  but  the  learned  Judge  refused  to 
nonsuit,  but  reserved  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit  should  the  Court  be  of 
opinion  that  the  month's  notice  of  action  ought 
to  be  given  in  this  case.  The  jury  found  that  the 
cuBtoni  pleaded  did  exist,  but  that  the  meat 
was  not  unwholesome,  and  therefore  gave  a 
verdict  for  the  plaintiff  with  4/.  as  damages. 
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Mr.  Biggs  Andrewi  now  moved,  according 
to  the  leave  reserved,  why  the  verdict  given  for 
the  plwntiff  should  not  be  Het  aside,  and  a 
nonsuit  or  a  verdict  for  the  defendant  should 
not  be  entered  on  the  iesue  raised  by  the  first 
plea.  The  defendant  had  been  duly  appointed 
a  policeman  and  constable  under  the  76th  sect, 
of  the  Municipd  Corporation  Act.  As  he  held 
the  office  of  constable*  and. had  acted  band  fide 
m  discharge  of  his  duties  as  such,  he  wi^  en- 
titled to  the  benefit  of  the  133d  section  of  the 
statute.  The  defendant,  it  is  clear,  was  entitled 
to  the  notice.  He  was  rc£pilarly  appointed 
constable  of  the  borough,  and  whatever  he  did 
was  done  iu  the  performance  of  the  duties  of 
constable,  according  to  the  powers  vested  in 
him  as  constable.  \}Ar.  Justice  Littledale.-^ 
Has  the  constable,  as  such,  any  thing  to  do  with 
this  matter  ?]  That  depends  on  another  (Ques- 
tion, namely,  whether  tne  plaintififs  were  not 
guilty  of  an  offence  by  bringmg  into  the  public 
market  meat  that  was  unfit  for  sale,  lliey 
were  guilty  of  an  offence  under  the  5 1  Edw.  3. 
\\Mra  Denmany  C.  J.— But  are  not  the  duties 
of  the  borough  constable  distinctly  defined  in 
the  76th  section  of  the  Municipal  Act.  Nothing 
is  said  there  of  an  ofience  of  this  kind.l  The 
words  there  are  general ''  that  the  watcli  com-- 
mittee  shall  appoint  men  who  shall  be  sworn 
in  to  act  as  constables  for  preserving  the  peace 
by  day  and  night,  and  shall  have  all  such  powers 
and  privileges,  and  be  liable  to  all  such  duties 
and  responsibilities  as  an^  constable  now  has  or 
hereafter  may  have  by  virtue  of  the  common 
law  of  this  realm,  or  of  any  statutes  made  or  to 
be  made."  The  bringing  bad  meat  into  the 
market  was  an  offence  at  common  law  as  well 
as  by  statute.  But  it  is  not  necessary  for  the 
defendant  to  shew  that  he  is  exactly  within  the 
terms  of  tiie  authority  given  by  the  statute, 
though  his  seizing  bad  meat  was  clearly  so ; 
for  u,  holding  the  office  of  constable,  he  bond 
fide  acts  in  discharge  of  the  duties  which  he 
believes  to  be  cast  upon  him,  he  must  be  pro- 
tected. The  object  of  the  act  is  that  if  he 
should,  in  the  honest  and  bond  fide  dischu'ge  of 
his  duties,  happen  to  exceed  the  line  of  his 
powers,  he  shall  have  the  opportunityof  tender- 
mg amends.  [Mr.  Justice  ratteion, — ^Your  ar« 
gument  would  go  to  this  length,  that  as  powers 
are  given  to  him  as  constable,  every  act  (tone  by 
him  oecause  of  his  being  appointed  constable 
under  the  act  is  to  be  taken  to  be  an  act  done 
by  him  in  pursuance  of  this  act.]  What  he 
band  fide  does  as  a  constable  must  be  taken  to 
be  done  in  execution  of  the  duties  cast  upon 
liim  by  the  act  under  which  he  is  appointed. 
Every  act  done  by  him  as  constable  is  don^  in 
pursuance  of  the  act  under  which  he  is  ap- 
pointed. [Lord  Denman,  C.  J. — Then  the  ef- 
fect of  that  woidd  be  that  the  borough  consta- 
ble would  get  a  protection  which  is  not  en- 
joyed by  the  county  constable.]  That  may  be 
according  to  the  words  of  the  act.  The  borough 
constable  has  other  duties,  and  may  have  other 
protections. 

Per  C«riff«i.— According  to  this  argument 
everything  done  by  a  man  in  the  situation  of 
a  constable  must  be  taken  to  have  been  done 


by  him  in  pursuance  of  the  act.  The  words 
do  not  go  so  far.  Thej  do  not  protect  him  for 
every  thmg  done  by  him  in  the  character  of 
constable,  but  for  what  is  done  in  execution  or 
in  pursuance  of  the  act. 

Rule  refvLaed,-^Ciark  and  ParUh  v.  Tiiiertan, 
E.T.  1840.    Q.  B.F.J. 


PUBLIC  POLICY. — POLICEMAN. 

j4  policeman,  moff  by  ^covering  evidence  io 
enable  a  proiecuior  to  prosecute  a  felon  to 
conviction^  entitle  himself  to  the  reward 
which  the  prosecutor  has  offered  to  any  one 
who  will  put  him  in  possession  of  svch  ^n' - 
dence.  It  is  not  against  public  policy  that 
the  policeman  should  do  so, 

^  Assumpsit  on  a  promise  to  pay  to  the  plain- 
Uff  a  certain  reward  for  the  discovery  and 
communication  of  information  that  would 
enable  the  defendant  to  prosecute  with  effect 
persons  who  had  committed  a  felony.  The  de- 
fendant pleaded  that  the  defendant  was  a  con- 
stable and  police  officer,  within  the  district 
where  the  offence  took  place,  and  as  such,  was 
bound  to  give  information,  &c  Demurrer 
and  joinder. 

The  Court  called  on 

Mr.  Martin  to  support  the  plea. — ^The  plea 
may  be  supported  on  the  ground  that  the 
granting  of  the  reward  now  claimed  is  against 
the  policy  of  the  law.  The  defendant  here  put 
forth  a  general  advertisement,  which  cannot 
be  stated  higher  than  as  a  promise  to  aE 
persons  living  within  a  certain  district  to  give 
this  reward  on  their  discovery  of  the  evidence 
to  convict.  Such  an  advertisement  would 
clearly  not  have  included  the  plaintiff,  whose 
duty  it  was  as  a  police  officer  to  give  the 
information  requir^.  There  is  therefore  no 
consideration  moving  from  the  plaintiff  for 
this  promise ;  for  he  nas  only  done  diat  which 
it  was  his  duty  to  do  without  this  promise,  and 
it  is  against  the  policy  of  the  law  to  permit  a 
public  officer  to  receive  a  private  reward  for 
doing  what  it  is  his  duty  to  do.  In  Comyns' 
Digest.^  the  duty  of  a  constable  is  defined,  and 
in  Harris  v.  fTatsonfi  and  Stett  v.  Meyrhck^^ 
the  principle  that  special  rewards  are  not  to  be 
given  to  -persons  for  the  ordinary  discharge  of 
Uieir  duty,  is  broadly  laid  down.  And  in 
Newman  v.  fFalters,^  where  a  passenger  took 
on  himself  more  than  the  duties  of  a  passenger, 
and  so  was  held  entitled  to  claim  salvage,  that 
principle  was  most  distinctly  recognized.  In. 
all  the  cases  which  are  those  of  rewards  pro« 
mised  to  sailors,  the  refusal  to  allow  the  extra 
reward,  is  not  put  on  the  ground  of  extortion 
at  the  moment  of  danger  by  sailors,  but  on  the 
higher  ground  that  they  are  bound  under  all 
circumstances  to  use  their  utmost  possible  ex- 
ertions to  save  the  ship,  and  bring  it  to  a  speedy 
and  prosperous  termination  of  its  voyage. 
[Mr.  Justice  Coleridge. — But  all  these  are 
cases  where  there  is  a  contract  between  th'e^ 

A  Tit.  Leet.  M.  10,  and  Justices  of  the  Peace 
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owners  aod  the  sailors;  but  here  is  a  case 
where  the  plaintiff  reijuires  a  peculiar  advan- 
tage, beyond  that  which  it  is  the  duty  of  the 
policeman  to  afford  him.]  It  is  submitted  that 
this  is  not  beyond  the  line  of  the  duty  of  the 
policeman,  who  is  bound  at  all  tiroes  to  do  all 
m  his  power  to  discover  a  crime,  and  hrinff  the 
criminals  to  punishment.  All  the  cases  arc 
collected  in  Barber  v.  FoivA 

Mr.  Ingham,  cnntrh, — The  cases  of  sailors 
are  not  applicable  to  those  of  constables,  llie 
ailor  is  bound  to  g^ve  the  whole  of  his  service 
to  his  master.    He  was  stopped. 

Lord  Denman,  C  J. — ^We  are  of  opinion 
that  there  mav  be  good  services  rendered  by  a 
wan  beyond  tliose  which  he  is  bound  to  renaer 
as  a  policeman,  and  unless  we  can  clearly  see 
that  an  express  agreement  is  contrary  to  public 
policy,  we  shall  not  stop  a  plaintiff  from  reco- 
vering upon  it. 

Judgmient  for  the  plaintiff. — England  v. 
D0mson,  £.  T.  1840.    Q.  B.  F.  J. 


^uxttCi  Srnr)  practice  Conit. 

SIGNING  PLEA.^  CODNSBl's   SIGNATURB.— 
ORIGINAL  AND  COPY. 

It  is  not  neeessarp  to  ngn  with  an  original 
signature  the  plea  delhered^  as  it  is  sujfi- 
cteni  that  the  dntft  is  signed. 

In  this  case  the  defendant  pleaded  a  plea 
requiring  counsel's  signature,  and  delivered 
the  plea  ingrossed  and  signed  with  a  copy  of 
the  counsel's  signature,  and  not  an  original  stg- 
natnre  of  the  counsel.  On  this  ground  the 
pluntiff  signed  judgment.  A  rule  was  ob- 
tained by 

Carrie,  to  set  aside  this  judgment,  on  the 
ground  of  the  original  signature  having  been 
attached  to  the  oraft  plea,  although  only  a 
copy  had  been  attached  to  the  pica  dcKvered. 

frhiiehurst  shewed  cause  against  the  rule, 
and  admitting  that  the  practice  had  hitherto 
been  in  con&rmity  with  the  course  pursued 
by  the  defendant,  the  judges  at  chambers  had 
determined  that  the  plea  delivered  must  be 
signed  with  the  original  signature  of  the 
counsel. 

Cnrrie,  in  support  of  the  rule,  contended 
that  the  consequences  of  such  a  rule  of  prac- 
tice would  be  more  inconvenient,  if  not  im- 
po8sil)le  to  adopt. 

Coleridge,  J.,  took  time  to  consider  on  the 
question. 

Cur,  ade,  volt, 

Coleridge,  J. — ^I  have  spoken  to  the  Judges 
of  this  and  the  other  Courts ;  and  we  are  of 
opinion  that  the  signature  of  the  draft  by  the 
counsel  is  sufficient,  %vithout  signing  the  plea 
actually  delivered,  llie  present  rule  must 
therefore  i>e  made  absolute. 

Rule  absolute.— «Vtf//^  v.  Pons/ard,  £.  T. 
1840.    Q.  B.  P.O. 

-------  — -— — ^^~. —  ■ 

^  3  Bos.  &  Pttl.  G12.  «  2  Wms.  Saund.  8S7, 
et,  n. 


NONSUIT.— NBW  TRIAL. — StIBRIFP'S  NOTES. — 
LBAVK  RBSERTBD. 

IFhere  the  Secondttry  has  not  reserved  leave 
to  enter  a  nonsuit,  a<  appears  bv  the  notes 
sent  by  him  to  the  Courts  an  applicfition  for 
that  purpose  teilt  not  be  entertained. 

Leahy  had  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  in  this 
case  sliould  not  be  set  aside,  a  nonsuit  entered, 
or  a  new  triul  granted.  It  was  an  action 
brought  by  the  proprietor  of  the  Victorfa 
Theatre  against  the  defendant,  for  the  use  and 
occupation  of  certain  places  in  the  Theatre 
on  the  15th  of  January  last.  The  case  came 
on  for  trial  before  the  S^econdary,  and  the  jury 
found  for  the  plaintiff,  with  nine  guineas 
damage?. 

James  shewed  cause. 

Leahy,  contrh. 

H^ilUams,  J. — There  was  enough  to  satisfy 
the  Court  the  verdict  was  wrong,  and  it  was 
unnecessary  to  enter  into  the  question  of 
illegality. 

Leahy  then  contended  that  the  rule  had 
been  originally  granted  for  a  nonsuit,  and  that 
should  form  part  of  the  rule. 

H^illiams,  J. — I  will  not  travel  out  of  the 
Secondary's  notes,  and  he  has  not  returned  on 
his  notes  that  he  gave  fjermission  to  apply  for 
a  nonsuit.  The  rule  will  only  be  absolute  fur 
a  new  trial. 

Rule  accordingly. — Beverley  v.  /ralter,E,T, 
1840.    Q.  B.P.  C. 


MANDAUCS.— RAILWAY  BRIDGB.-*-]NJURr. 

fFliere  a  bridge  has  been  built  by  a  r»iltray 
company  across  a  road,  and  a  descent  for^ 
mea,  which  are  not  in  strict  conformity 
frith  the  provisions  of  the  act  of  parliament, 
but  which  was  not  productive  of  much  in^ 
convenience,  the  court  will  not  vrant  a  man- 
damus to  pull  down  the  brieve  and  build 
another. 

In  this  case  an  application  was  made  by  Pea^^ 
each,  on  behalf  of  Mr.  Kavanagh,  calling  en  the 
defendants  to  shew  cause  why  a  mandamus 
diould  not  be  issued,  in  order  to  compel  Ihem 
to  construct  a  bridge,  in  pursuance  of  6  &  7 
\Vm.  4,  c.  106,  9.  UXl^  which  provides,  "  And 
where  any  bridge  shall  be  erected  by  the  said 
company  fur  tne  purpose  of  carrying  the  said 
railway  over  or  across  any  private  carriage 
road  or  occupation-way,  the  space  of  the  arch 
of  such  last-mentioned  bridge  shall  be  formed, 
and  shall  at  all  times  be,  and  be  continued, 
of  such  width  as  to  have  a  clear  and  open  8pa<*e 
under  every  such  arch  of  not  less  than  fifteen 
feet,  and  of  a  height  from  the  surface  of  such 
private  carriage-road  or  occupation- way,  to 
the  centre  of  such  arch  not  less  than  sixteen 
feet,  and  the  descent  under  such  last- mentioned 
bridge  shall  not  exceeckone  in  thirteen  feet." 
It  appeared  from  the  affidavits  in  support  of 
the  motion,  that  Mr.  K.  lived  at  Brentwood 
Hallf  and  that  there  wa?  a  private  way  from 
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his  )iou8e  t(i  the  fatgh  roflui.  Over  a  certain 
part  of  this  way  a  bridge  had  been  erected, 
Diit  it  was  not  of  the  height  prescribed  by  the 
act  by  eighteen  inches,  and  tne  inclination  of 
the  road  was  one  foot  in  twelve  only,  %vhereby 
the  water  accumulated  to  the  depth  of  six 
inches. 

fFUllams,  J. — Do  you  mean  then  that  the 
company  should  be  directed  to  pull  down  this 
bridge  and  erect  another  ? 

Peacock, — ^The  bridge  is  not  erected  in  con- 
formity  with  the  act.  The  company  might  be 
directed  to  pull  down  this  and  erect  another. 
Iron  girders,  however,  would  remedy  the  incon- 
venience. 

fFiliiams,  J. — ^The  inconvenience  here  does 
not  appear  of  that  nature  to  induce  me  to  let 
a  manaamus  go.  If  I  were  to  grant  this  ap- 
plication, it  might  be  contended,  that  if  the 
company  were  wrong  by  an  inch,  they  might 
be  compelled  to  pull  down  the  bridge  and  erect 
another. 

Rule  refused. — Reg,  v.  The  Eastern  Counties 
Railway  Company,  E.  T.  1840.    Q.  B.  P.  C. 


BXBCUTfON  OF  WARRANT  OF  ATTOKNBT. 

The  attorneys  of  the  plaintiffs  employed  a 
partnership  firm  in  the  country  to  serve 
a  copy  of  the  writ  of  summons  in  the  ac- 
tion upon  the  defendant.  The  defendant 
appHea  to  them  to  procure  time  to  pay  the 
debt.  They  entered  an  appearance  and 
delivered  a  plea  in  his  behtdf  but  made  his 
application  to  the  plaintiffs,  Tde  defendant 
swore  that  he  gave  no  authority  to  theaitor- 
neys  to  act  as  his  attorneys  in  the  cause, 
Qusere,  whether  a  wtrrant  of  attorney 
executed  by  him,  in  the  presence  only  of  one 
qfthem,  is  valid 

Manning,  Serjt.,  moved  for  a  rule  calling 
upon  the'  plaintiffs  to  shew  cause  why  the 
judgment  eutered  up  in  this  action  should  not 
be  set  aside,  together  with  all  subsequent  pro- 
ceedings, upon  the  ground  of  the  irregularity 
of  the  execution  of  the  warrant  of  attorney 
under  which  the  judgment  had  been  taken. 
The  plaintiffs,  it  appeared,  were  booksellers 
in  London,  and  had  had  dealing's  with  the  de- 
fendant, who  lived  at  Wigan.  In  the  course 
of  these  dealings  the  defendant  became  in* 
debted  to  the  plaintiffs,  who  commenced  an 
action  for  the  reco? ery  of  the  amount  due.  A 
writ  of  summons  was  sued  out  by  Messrs. 
Freeman  and  Bothomley,  the  plaintiffs'  attor. 
neys,  and  they  sent  it  down  to  Messrs.  Morris 
and  Slater,  attorneys  at  Wigan,  to  l>e  served. 
The  defendant,  on  receiving  notice  of  the  writ, 
repaired  to  Messrs.  Morris  and  Slater,  and  re- 
quested them  to  endeavour  to  procure  time  for 
him  tojiay  the  sums  due.  In  answer  to  their 
application  Messrs.  Freeman  and  Bothomley 
proposed  that  the  defendant  should  give  a 
warrant  of  attorney,  A)nfessing  judgment  in 
the  action,  and  also  in  resoect  of  certain  other 
sums  due.  Messrs  Morris  and  Slater  had  in 
the  meanwhile  entered  an  appearance  for  the 


defendant  and  delivered  a  plea,  hut,  as  the  dt- 
•fendant  swore,  without  any  further  authority 
from  him  than  that  given  by  his  calling  upon 
them  to  procure  time,  and  to  make  arrange- 
ments in  his  behalf.  The  defendant  being  sent 
for  to  Messrs.  Morris  and  Slater's  oflSce,  at 
once  consented  to  the  terms  proposed  by  the 
plaintiffs,  and  then  in  the  presence  of  Mr.  Sla- 
ter, no  one  else  being  in  the  office,  he  execu- 
ted the  required  warrant.  The  terms  of  the 
warrant  not  being  complied  with,  execudon 
subsequently  issued  and  the  goods  of  the  de- 
fendant were  taken.  In  two  days  afterwards 
however,  a  ^t  in  bankruptcy  issued,  and  as- 
signees having  been  chosen,  the  present  mo- 
tion %vas  made  in  their  behalf.  It  was  conten- 
ded  that  the  warrant  was  not  properly  executed 
%vithin  the  terms  of  the  9th  section  of  1  &  2 
Vict.  c.  110,  no  attorney  specially  named  by 
the  defendant  being  present. 

Tindal,  C.  J. — You  should  negative  the  sup- 

Rosition  that  the  defendant  was  aware  that 
lessrs.  Morris  and  Slater  were  acting  iu  his 
behalf.    They  were  his  oavu  attorneys. 

Bosofiguet,  J.— A  plea  had  been  put  in  by 
the  attorneys  for  the  defendant,  and  Mr.  Slater 
was  therefore  his  attorney,  unless  the  defend, 
ants'  knowledge  of  his  having  acted  for  him  is 
denied. 

Mannifu^,  Serj. — ^The  defendant  denied  that 
he  gave  Messrs.  Morris  and  Slater  any  autho- 
rity to  act  for  him.  He  cited  Mason  v.  Kiddle, 
5  M.  &  W.  513,  and  a  case  of  Dolphin  v. 
Rising,  which  occurred  in  the  Court  of  Queen's 
Bench  in  H.  T.  1840,  and  was  not  yet  report- 
ed. The  circumstance  of  Messrs.  Morris  and 
Slater  being  employed  by  the  plaintiffs  attor- 
neys to  procure  the  execution  of  the  warrant, 
for  it  was  sent  down  to  them  for  that  purpose, 
was  sufficient  to  disqualify  either  of  them  from 
acting. 

ErsAine,J. — ^The  warrant  may  have  been  sent 
down,  the  plaintiffs'  attorney  believing  that 
they  could  trust  them  to  procure  its  execu- 
tion. 

Manning,  Serit.— That  would  constitute 
them  attorneys  for  both  parties,  which  was 
clearly  intended  to  be  prevented  by  the 
statute. 

The  court  eventually  granted  a  rule  nisi, — 
fFhitaker  and  another  Y,  Griffiths,  E.  T.,  184U. 
C.P. 

Circl^equfr-  . 

NOTICE   OF  TRIAL.^OUNTERBfAND   OF 
NOTICE. — ^ATTORNEY  AND  CLIENT. 


Notice  of  the  countermand  of  trial  must  be 
served  on  the  defendant* s  attorney,  and  not 
on  himself,  although  the  former  has  no 
agent  in  the  country, 
IVatson  s*hewed  cause  against  a  rule  which 
had  been  obtained,  calling  on  the  plaintiff  to 
shew  cause  why  he  should  not  pay  the  costs  of 
the  daj,  for  not  proceeding  to  trial  pursuant 
to  notice.    Notice  of  trial  had  been  served  on 
defendant's  attorney,  for  the  assizes  at  Nor- 
wich on  the  31st  March.    On  the  25th  March, 
notice  of  countermand  was  served  on  the  de» 
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fendant,  an  nnprofeflnonal  pertoa,  who  lived 
at  Norwich ;  but  the  case  had  been  conducted 
throughout  by  his  attorney  in  London,  who 
had  no  agent  in  the  country.  On  receipt  of 
the  countermand,  the  defendant  immediately 
wrote  to  his  attorney,  announcing  the  fiftct ;  and 
the  question  which  now  arose  waa,  whether 
tlus  countermand  was  Kiven  in  sufficient  time  ? 
He  referred  to  Jervis's  New  Rules  (ed.4)  where 
it  is  stated,  "  In  countiy  causes,  a  counter- 
mand may  be  given  either  in  town  or  country, 
unless  otbenvise  ordered  by  the  court." 

Lord  Abinger^  G.  B. — luat  means,  that  no- 
tice may  be  delivered  either  to  the  agent  in 
town,  or  the  attorney  in  the  country.  Rea- 
son points  out,  that  where  a  party  to  a  suit 
employs  an  attorney,  it  is  on  him  that  all  such 
notices  should  be  served,  and  not  on  the  client, 
who,  being  merely  a  layman,  can  know  no- 
thing of  their  effect.  Were  this  to  be  allow- 
ed, notice  of  countermand  would  be  served  on 
the  parties  to  a  suit  a  few  hours  only  before 
the  expiration  of  the  limited  period,  and  wbicli 
conseouently,  if  the  client  lived  at  any  distance 
from  nis  attorney,  would  not  be  received  by 
the  latter  in  the  proper  time  allowed  him  by 
law  to  recall  his  preparations. 

Rule  absolute. — Afargetson  v.  Rush,  E.  T. 
1840.    Excheq. 


RULE  APPOINTING  COMMON  LAW 
EXAMINERS. 


COMMON  LAW  SITTINGS. 


For  the  Queen's  Bench  Euster  Term  Sittings 
see  p.  27,  ante. 

€nmtan\\  |9lra4. 
Sittings  after  Easter  Term,  1840. 

MIDDLBSBX. 

Thursday  ..May  141 

Friday  ..     15  V Common  Juries. 

Saturday      . .     16  J 

LONDON. 

Monday  ..May  18 "^ 
Wednesday  ..    20 J 


d):c!)cqu£r  of  SI^aK. 
Sittings  at  Nisi  Prius  qfter  Easter  Term,  1810. 

MIDDLKSKX. 

Thursday.  May  14    Common  Juries. 
Friday  ..     15     Revenue  &  C/om.  Juries. 

Saturday      ..    |6 1  common  Juriw. 
Monday       ..     IS  J 

i  LONDON. 

Tuesday  ..May  19] 
(Adjournm^Day)   >  Common  Juries. 
Wednesday  . .    20  J 
The  Court  will  sit  at  half-past  nine  o'cloi-k . 

€LVLttn*iL  Beiic||. 
Sittings  in  and  after  Trinity  Term,  1840. 


Eatter  Term,  1840. 

It  18  OEDBRBD  that  the  several  Masters  for 
the  time  being  of  the  Courts  of  Queen's 
Bench,  Common  Fleas,  and  Exchequer  re- 
spectivelf,  together  with  John  Teesdale, 
Thomas  MetctJfe,  Thomas  Adlington,  Ro- 
bert Riddell  Bayley,  William  Loxham  Far- 
fer,  (George  Frere,  James  Wm.  Freshfield, 
Bryan  Holme,  William  Lowe,  Edward  Row- 
land Pickering,  William  Tooke,  and  Richard 
White,  gentlemen,  attorneys,  be,  and  the 
same  are  hereby  appointed  Examiners  for 
one  year  next  ensuing,  to  examine  all  such 
peiBons  as  shall  desire  to  be  admitted  at- 
torneys of  all  or  either  of  the  said  Courts, 
and  that  any  five  of  the  said  Examiners 
(one  of  them  being  one  of  the  said  Masters) 
shall  be  competent  to  conduct  the  said  ex- 
amination, in  pursuance  of,  and  subject  to, 
the  provisions  of  all  the  Courts  made  in 
this  behalf  in  HUary  Term,  1836. 
Approved  by  the  Judges  of  the  Queen's 
Bench,  15th  April,  1840. 

A.  D.  Caorr. 
Approved  by  the  Judges  of  the  Common 
Pleas,  16th  April,  1840. 

H.  B.  Rat. 
Appfoved  by  the  Judges  of  the  Exche- 
quer of  Pleas,  16th  April,  1840. 

StBFBBK  RlCHABDS. 


in  Term, 


LONDON. 


Tuesday  ....  June  16 


MIDDLESEX. 

Thursday....  May  28 
Monday  ....  June  1 
Maaday  ....June  15 

4fter  Term. 

Thursday . . .  .June  18  I  Friday June  19 

I      (to  adjourn  only) 

The  Court  will  sit  at  eleven  o'clock  in  Term, 
in  Middlesex ;  at  twelve  in  London ;  and  in 
both  at  half-past  nine  after  Term. 

Loo^  Causes  mil  probably  be  postponed 
from  the  28th  of  May  and  the  l6t  June,  to 
June  18ih ;  and  all  other  Causes  on  the  Lists 
for  the  28tb  May  and  Ist  of  June,  will  be 
taken  from  day  to  day  until  they  are  tried. 

Undefended  Causes  only  will  l)e  taken  on 

June  15th. 

Short  defended  as  well  as  undefended 
Causes  entered  for  the  Sitting  on  June  16th 
will  be  tried  on  that  day,  if  the  plaintifTs  wish 
it,  unless  there  be  a  satisfactory  affidavit  of 

merits.  ' 

Comman  )9leai$. 

Sittings  in  and  after  Trinity  Term,  1840. 

!n  Term. 


MIDDLESEX.      ' 

Wednesday  ..June   3 
Wednesday   10 


LONDON. 

Friday June   5 

Friday 12 


4fter  Term. 

MIDDLESEX.  I  LONDON. 

Thursday . . .  .June  18  [  Friday June  19 

The  Court  will  sit  at  ten  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term,  and  at 
hdf-past  nine  predsely  on  each  of  the  days 

after  Term.  ^,     ^         ,     -  ,      . 

The  Causes  in  tlie  List  for  each  of  the  above 
Sitting  Days  in  Term,  if  riot  disposed  of  on 
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thofe  days,  will  be  tried  by  Adjonrnment  on 
the  days  followincr  each  of  such  Sitting  Days. 
On  Friday  the  19th  of  June,  in  London,  no 
Causes  will  be  tried,  but  the  Court  will  ad- 
journ to  a  future  day. 

I^r^equf r  of  ^Iratf. 

Sittings  at  Nisi  Prius  in  and  after  Trinity 
Term,  1840. 

[n  Term, 

MIDDLESEX. 

First  Sitting Friday May  29 

ByAdjoern«.nt..{^S.7..'.V.V;;junef 
Second  Sitting ....     Wednesday 10 

By  Adjounu»cni..{a?y  ?::;:::::::::  12 

tONDON. 

First  Sitting ......    Wednesday June   3 

Second  Sitting ....    Monday 15 

By  Adjournment . .    Tuesdny 16 

4fter  Term, 

MIDDLESEX.  I  LONDON. 

Thursday ....  June  18  ]  Friday June  19 

The  Court  will  sit,  during'Tcrm,  at  ten 

o'clock. 


LIST  OF   LAW  BILLS   IN  PARLIA- 
MENT, WITH  NOTES. 

Sfltttfe  of  iUirHtf. 
Copyholds  Enfranchisement.    Ld.  Brougham. 

'[In  Select  Committed.] 
For  fsicilitating  the  Adiuinistration  of  Justice. 

[In  Commiitee.]  Lurd  Chani*dli(u>. 

For  the  commutatiun  of   Manorial    Ris^ts. 

[For  second  reading.]     Lord  Rcdesdale. 
Vagrnnts'  Removal. 

[For  third  rcadin?.] 
To  amend  the  llthes  Commutation  Act. 

[In  (yommirtee.} 
Frivolous  Suits  Act  amendment,  touching  r(»/«. 

S Parsed.]  Lord  Denman. 

Inhabitants  Evidence. 
[Passed.] 
To  augment  the  Maintenance  of  the   poor 
Clergy.  [For  second  reading.] 


Prisons  Act  Amendment. 

[Passed.] 
To  consolidate  and  amend  the  Law  of  Sewers. 

rin  Committee.] 
Small  DebtCourts  for 

Aston,  Tavtetock, 

Liverpool,  Wakefield  Manor. 

Maryiebone, 
Summary  Conviction  of  Javenile  Offenders. 

[In  Committee,]  Sir  E.  Wilmot. 

Summary  Jurisdiction  to  Justices  in  certain 

cases  of  Seduction,  and  breach  of  promise 

of  Marriage.  Mr.  W.  Miks. 

Metropolitan  P<ilice  Courts. 

[For  second  reading.] 
To  abolish  capital  punishment  in  all  cases  ex- 
cept Murder.  Mr.  Kelly. 
To  amend  7  W.  4,  &  1  Vict,  for  regulating  at- 

tomeys  and  solicitors  in  Ireland. 

Solicitor  General  for  Ireland. 
For  the  further  amendment  of  the  Poor  Lanr. 

[For  second  reading.] 
For  the  improvement  of  Grammar  Schools^ 

[In  Select  Committee.] 

RESULT  OP 
EASTER  TERM  EXAMINATION. 


The  number  of  candidates  examined  the  last 
ferm  was  much  reduced  in  comparison  with 
the  printed  list  of  admissions.   Only  108  atten- 
ded the  examination,  and  all  were  passed  ex- 
cept three,  whose  answers  were  not  deemeti 
satisfactory.    It  appears  that  there  were  not 
many  who  came  up  to  the  highest  degree  of 
excellence,  but  on  the  whole  the  examination 
was  coasidcred  a  very  good  one.     We  have  in 
another  part  of  this  number  stated  the  names 
pf  the  successful  candidates. 

The  Examiners  were  Sir  Archer  Denman 
Croft,  Bart.,  Mr.  Amory,  Mr.  Cbiyton,  Mr. 
Harrison,  and  Mr.  Metcalfe. 


Ik^nit  of  (f  ommotijl. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]  Mr.Scrjt.  Talfourd. 

To  iir:prove  the  High  Court  of  Admiralty. 

[In  Committee.] 
To  extend  the  Term  of  Copyright  in  Designs 
of  woven  Fabrics.  Mr.  E.  Tennaut. 

[In  CoQimiltee.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 
[In  Cominittee.]  Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  of 
Election.  Mr.  F.  Kelly. 

Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
To  amend  the  County  Constabulary  Act. 

Mr.  F.  IMaule. 

To  amend  the  Laws  of  Turnpike  Trusts,  and 

to  allow  Unions.  Mr.  Mackinnon, 
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of  Pf^lUams  V.  Htllarif,  we  are  informed,  should 
be  />«ty  and  another  v.  HiUary,  and  that  the 
evidence  for  the  plaintiffs  did  not  prove  that 
the  promissory  note  therein  mentioned  was 
given  up  to  the  defendant,  but  to  his  attomeF 
the  action  upon  that  note  (it  ought  to  have 
been  caUed  a  bill  of  exchange)  was  not  de- 
fended, but  settled  as  soon  as  defendant 
had  been  held  to  bail.  There  could  not.  from 
the  circumstances,  have  been  any  valid  defence 
to  that  action. 

^  We  think  that  only  one  affidavit  is  necessary 
m  the  case  mentioned  by  F.  B.  H.  The  other 
affidavits  are  made  when  the  clerk  comes  up 
for  admission:  but  we  will  insert  our  corres- 
pondent's letter  as  eariy  as  convenient. 

belljiiWn    '''  '^  o^Prohihition  shall 


^he  Ueqal  ^bwv^cv^ 


SATURDAY,  MAY  23,  1840. 
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PertiDCt,  et  oeicire  malum  ast,  agitamus. 


llORAT. 


THE  LAW  RELATING  TO 
RAILWAYS. 


Trb  great  importance  of  the  subject  of 
vailwaya — the  ne^r  points  constantly  aris- 
ing respecting  them,  and  their  increasing 
bc»uing  on  the  law  relating  to  property, 
have  induced  us  from  time  to  time  to  de- 
vote much  of  our  space  to  their  considera- 
tion ;  and  we  shall  now  call  the  attention  of 
our  readers  to  the  Third  Report  of  the 
Select  Committee  appointed  to  inquire  in- 
to tibe  state  of  communication  by  railways, 
as  tlieir  resolutionB  are  of  much  interest  to 
all  persons,  either  dealing  with  these  com- 
panies, or  adyising  others  in  their  dealings 
witii  them. 

Xbs  iorestigatbn  of  the  subject,  in  the 
opinion  of  the  Committee,  demonstrates  be- 
yond all  doubt  that  Parliament  was  anxious 
to  prevent  railway  companies  from  obtain- 
ing an  exclusive  control  over  the  convey- 
ance of  passengers  and  goods  along  their 
respective  lines ;  and  by  a  reference  to  rail- 
way acts,  it  will  be  seen  that  provisions 
have  been  carefully  inserted  in  all  of  them 
for  the  purpose  of  protecting  the  public 
against  die  establishment  of  a  monopoly. 
But  there  was  one  great  error  committed  in 
the  powers  conceded  to  these  companies. 
"  The  general  impression  of  Parliament  ap- 
pears to  have  been,  that  there  existed  a  close 
analogy  between  the  principles  which  govern 
the  means  of  conveyance  by  railway  and  by 
canal ;  and  this  indeed  appears  to  have  been 
the  opinion  of  the  railway  proprietors  them'- 
aelves.  The  legislature,  in  its  anxiety  to 
prevent  a  monopoly,  which  was  not  sought 
even  by  the  promoters  of  the  Bills,  enacted 
that  any  person  might  place  and  run  his 
own  engines,  carriages  and  waggons  on  a 
railway,  subject  to  the  payment  of  certain 
tolls ;  but  under  such  regulations  as  might 
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be  made  by  the  company.  With  the  same 
view^  it  was  provided  that  the  owners  and 
occupiers  of  adjoining  lands  should  have 
free  access  to  the  railway,  and  might  make 
branch  lines  to  join  the  company's  line,  in 
which  case  the  company  should  be  bound 
to  make  an  opening  for  the  branch  line* 
charging  the  cost  of  this  work  to  the  par- 
ties requiring  the  accommodation.  Rights 
were  idso  g^ven  to  lords  of  manors,  and 
other  owners  of  contiguous  land,  to  erect 
wharfs ;  and  they  were  further  empowered  to 
use  the  railway,  as  far  as  their  owti  land  ex- 
tended, without  being  liable  to  any  payment 
of  toll.  Parliament,  in  pursuance  of  the 
jame  erroneous  view,  considered  that  it  had 
sufficiently  provided  for  the  interests  of  the 
public,  when  it  had  limited  theamovnt  of 
tolls,  &c;*'  but  it  appears  dear  that  these 
enactments  proceeded  entirely  on  a  false 
and  dangerous  view  of  the  subject,  and 
further  experience  has  taught  nulway  di- 
rectors that  they  could  not,  with  due  regard 
to  the  efficiency  of  their  railways,  and  to 
the  convenience  and  safety  of  ^e  public, 
allow  rival  parties  to  place  and  run  engines 
and  carriages  on  the  same  line,  and  it  was 
eventually  acknowledged  that  these  lines  of 
communication  must  be  placed  under  one 
undivided  control  and  authority ;  and  that 
any  departure  from  this  principle  would  be 
attended  with  the  greatest  injury  to  their 
property,  and  inconvenience  to  the  public, 
if  not  with  more  calamitous  results.  The 
committee,  therefore,  have  confirmed  the 
resolution  come  to  by  the  committee  of  last 
session.  "That  it  is  indispensable,  both 
for  the  safety  and  convenience  of  passen- 
gers and  the  public,  to  prohibit,  as  far  as 
locomotive  power  is  concerned,  the  rivalry 
of  competing  parties  on  the  same  line  <^ 
railway,  although  such  prohibition  involves 
the  continuance  of  the  monopoly."     But 
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while  they  recommend  that  an  exclusive 
authority  and  management  over  their  own 
line  should  be  vested  in  railway  companies, 
they  also  advise  that  some  system  of  super- 
intendence should  be  adopted  with  respect 
to  them,  and  that  this  control  would  be 
most  advantageously  entrusted  to  some  de- 
partment of  the  executive  government ;  that 
this  department  should  have  authority  to 
send  an  engineer  or  otjier  person  to  visit 
and  examine  the  works  of  any  railway,  and 
that  no  new  railway  or  portion  of  railway 
should  be  opened  -  for  the  conveyance  of 
passengers  until  after  a  month's  notice  at 
the  least  had  been  given  to  this  depart- 
ment ;  that  this  department  should  see  that 
the  several  provisions  contained  in  all  acts 
of  parliament  having  reference  to  railways, 
are  duly  observed,  and  should  institute  legal 
proceedings  at  the  public  expense,  in  cases 
where  such  provisions  have  not  been  com- 
plied with;  that  all  bye-laws  of  railway 
directors  should  be  submitted  to  this  de- 
partment, which  shall  have  power  to  call  for 
all  necessary  returns^ 

As  these  resolutions  were  carried  with 
only  one  dissenting  voice  in  the  committee, 
(Mr.  Easthope)  we  think  it  is  highly  pro- 
bable that  they  will  pass  into  law ;  at  any 
rate  oil  future  railway  bills  must  be  framed 
with  reference  to  them.*  Lord  Seymour 
(the  Chairman  of  the  Committee)  has  just 
given  notice  of  a  Bill  in  pursuance  of  them. 

THE  LORD  CHANCELLOR'S  BILU 


Wk  are  glad  to  hear  that  the  profession  is 
bestirring  itself  in  favour  of  the  Lord  Chan- 
cellor's Bill  for  Chancery  Reform,  and  that 
it  is  almost  universally  approved.  The  firat 
petition  in  its  favour,  which  the  Lord  Chan- 
cellor presented,  went  only  to  the  appoint- 
ment of  two  Equity  Judges;  but  we  under- 
stand that  petitions  are  now  in  forwardness, 
very  numerously  signed,  in  favour  also  of 
the  a1x)l .tion  of  the  Equity  Exchequer.  Un- 
der these  circumstances,  we  sincerely  trust 
t^at  the  Bill  may  pass  into  a  law  in  the 
course  of  the  present  Session,  and  have 
only  to  regret  that  any  delay  should  take 
place  in  its  progress.  We  had  hoped  that 
the  Committee  on  the  Bill  would  have  been 
taken  in  the  present  week*  It  stands,  how- 
ever, for  the  1st  of  June ;  and  as  there  are 
symptoms  of  an  early  breaking  up  of  the 
present  Session  of  Parliament,  we  have  great 
fears  respecting  it.     If,  however,  it  pass 

*  See  the  Law  as  to  the  Rights  of  the  Crown 
over  Railways^  16  L.  O.  211. . 


the  House  of  Lords  within  a  month,  it  b 
still  possible  that  it  may  become  law. 
When  we  consider  the  misery  and  distress 
^hat  many  thousands  will  endure  for  another 
year,  at  least,  if  it  does  not  pass,  we  can 
only  pray  that  both  Houses  of  Parliament, 
instead  of  spending  their  time  in  mere  party 
squabbles,  may  apply  themselves  to  carrying 
through  a  measure  so  indispensable. 


WORDS  CREATING  A  TRUSF 
IN  A  WILL. 


In  Levhmere  v.  Ltwie,  2  Myl.  &  K.  197, 
the  rule  of  construction  was  held  to  be,  that 
words  of  expectation  in  a  will,  not  amount- 
ing to  a  recommendation,,  will  not  create  a 
trust ;  and  we  may  here  review  the  cases 
on  this  point,  as  it  is  not  of  uncommoa 
occurrence. 

Where  a  testator,  after  giving  his  real 
and  personal  estates  to  his  wife  in  fee,  said 
that  he  had  so  given  the  same  to  her,  un-. 
fettered  and  unlimited,  in  full  confidence^ 
that  in  her  future  disposition  thereof  she 
would  distinguish  the  heirs  of  his  late  father 
by  devising  the  whole  of  his  estate,  together 
and  entire,  to  such  of  his  father  s  heirs  as 
she  might  think  best  deserved  her  prefer- 
ence. It  was  held,  first,  by  the  Court  of 
Exchequer,  and  next  by  the  House  of  Lords 
on  appeal,  that  ho  trust  was  created.*  In 
Sale  V.  Moored  a  testator  having  given  3a 
annuity  to  Que  of  his  next  of.  kin,  and  ex^ 
pressed  a  reason  for  giving  nothing  to  thd 
others,  gave  the  residue  of  his  property  to 
his  wife«  recommending  to  her,  and  not 
doubting  that  she  would  Consider  his  near' 
relations,  as  he  would  have  done  if  he  had 
survived  her  :  it  was  held  that  there  ws[s 
no  trust  for  the  next  of  kin,  but  that  the 
wife  took  the  residue  absolutely,  llie  same 
rule  was  held  to  apply  where  a  testator 
gave  annuities  out  of  any  money  arising 
from  whatever  dividends  he  might  die  pos- 
sessed of  in  the  Bank  of  England,  and  the 
residue  of  the  said  dividends  to  his  brother 
A.,  to  enable  him  to  assist  such  of  the  chit* 
dren  of  his  brother  F.  as  he  should  find  e2e-> 
serving  of  encouragement,  and  upon  the  de- 
mise of  tibe  annuitants,  or  any  of  them,  the 
testator  gave  each  annuitant's  proportion  of 
the  before  mentioned  dividends  to  his  bro- 
ther !i4.,  to  be  at  his  disposal,  but  the  prin- 
cipal to  remain  in  the  Bank.  A,  took  the 
whole  absolutely,  subject  to  the  annuities^ 

*  Meredith  v.  Heneage,  1  Sim.  542. 
^  1  Sim.  634. 
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and  no  trust  wan  created  for  the  chQdren 
of  R  Nor  will  the  construction  be  different 
where  the  bequest  is  to  the  testator's  wife, 
trusting  that,  should  she  marry  again,  and 
have  other  children,  her  affection  for  their 
daughter  would  hfduce  her  to  make  the  dough- 
ter  her  principal  heir."*  So  also,  where 
there  was  a  liequest  of  all  a  testator's  per- 
sonal estate  to  C.,  whom  she  appointed  one 
of  her  executois,  for  his  own  use  and  benefit 
for  ever,  trusting  and  wholly  confiding  in  his 
honour,  that  he  would  act  in  strict  conform- 
ity with  her  wishes,  it  was  held  that  no 
trust  was  created  by  these  words.^  llie 
last  case  on  this  subject  is  that  of  Bardswell 
▼.  Bardswelt,*  in  which  a  testator  bequeathed 
all  his  ]xoperty,  both  real  and  personal,  to 
his  son  Charles,  his  heirs,  executors,  &c.  to 
and  for  his  and  their  oMm  use  and  benefit, 
well  knowinghe  would  discharge  the  trust  the 
testator  reposed  in  him  by  remembering  his 
(the  testator's)  sons  and  daughters ;  and  Sir 
L.  Shadwell,  V.  C.,  held  that  no  trust  was 
cnreated  for  the  sons  and  daughters,  but  that 
Charles  took  the  property  for  his  own  benefit 
absolutely.  "  The  words  on  which  the  ques- 
tion arises/'  said  his  Honour,  "  are :  I  give, 
devise,  and  bequeath  allmy  estate  and  effects, 
both  real  and  personal,  of  what  nature  or  kind 
soever,  and  wheresoever  the  same  may  be, 
unto  my  son,  Charles  Bardswell,  his  heirs, 
executors,  administrators  and  assigns,  to 
and  for  his  and  their  own  use  and  benefit, 
well  knowing  he  will  discharge  the  trust  I 
have  reposed  in  him,  by  rememhenng  my 
sdhs  and  daughters."  It  is  clear,  from  the 
first  part  of  the  sentence,  that  the  whole  of 
the  property  is  given  to  the  son  absolutely 
for  his  own  use  and  benefit.  The  word^ 
of  ^ift  point  to  heirs,  executors,  &c. ;  but 
tfie  words  by  which  the  trust  is  said  to  be 
created,  relate  solely  to  the  son ;  so  that  it 
is  a  gift  to  the  son,  his  heirs,  executors, 
administrators  or  assigns,  without  impos- 
ing any  trust  on  the  heirs,  executors,  ad- 
ministrators, or  assigns.  Now  a  case  might 
easily  be  put  in  which  the  trust  could 
be  performed  only  by  the  heirs,  execu- 
tors, administrators,  or  assigns ;  as  for  in- 
stance, if  the  son  had  died  the  day  after 
his  father;  but  there  is  a  plain  expressed 
intention  to  g^ve  the  property  to  the  son 
for  his  own  use  and  benefit,  well  knowing, 
&c.  &c. :  so  that  the  testator  has  left  it  to 
the  son  to  execute  the  trust  of  remem- 
brance in  what  manner  he  thinks  proper. 
If  we  take  the  words  in  their  common  and 


ordinary  sense,  the  testator  has  given  the 
property  to  his  son  absolutely,  and  has 
given  a  recommendation  merely  of  his  other 
children  to  the  kindness  of  his  son.  There 
is  no  doubt  that  the  expression, '  well  know- 
ing,' would  have  created  a  trust  if  it  were 
pointed  out  who  were  the  parties  to  take, 
and  what  they  were  to  take,  llie  objection 
that  no  trust  is  declared,  does  not  apply : 
as  the  testator  has  himself  declared  what 
the  trust  is.  The  demurrer  must^  there* 
fore,  be  allowed. 
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«  Hog  V.  Master,  6  Sim.  568. 
«>  rSorf  V.  Cos,  2  Mvl.  &  C.  684. 
•  9  Sun.  319. 
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Tnit  auetioneer  and  his  clerk  may  be  con* 
sidered  as  the  constituted  agents  of  the 
vendor ;  he  appoints  the  former  to  announce 
the  biddings,  and  the  latter  to  take  down 
the  names  of  the  purchasers,  and  the  prices 
of  the  lots.  And  it  has  been  repeatedly 
decided,  both  at  law  and  equity,  that  an 
auctioneer  is  the  agent  of  both  parties  upon 
a  sale  of  goods,  so  as  to  be  en8i)led  to  bind 
them  both  under  the  Statute  of  Frauds. 
Emmerson  v.  Heelis,  3  Taunt.  88 ;  White 
V.  Proctor,  4  Taunt.  209  ;  Kemys  v.  Proc- 
tor,  3  Ves.  &  B.  57;  1  Jac.  &  W.  350. 
The  rule,  therefore,  may  be  hud  down  gene- 
rally, that  an  auctioneer  is  not  only  the 
lawful  agent  of  the  vendor,  but  of  the  pur- 
chaser (1  Sttgd.  V.  &  P.  189,  10th  edit.) 
But  he  is  not  agent  for  all  purposes ;  he  is 
only  an  agent  to  a  limited  extent.  This  is 
shewn  by  a  very  recent  case.  The  plaintiff 
having  employed  an  auctioneer  to  sell  oer« 
tain  timber  growing  on  his  estate,  the  fol- 
lowing, amongst  other  conditions,  were 
read  at  the  sale,  in  the  presence  of  the  de- 
fendant. "  That  each  pttrchaser  should  pay 
down  a  deposit  of  10/.  per  cent,  in  part  of 
the  purchase  money,  and  pay  the  remainder 
on  or  before  the  17th  August ;  but  in  case 
any  purchaser  should  prefer  to  pay  the 
whole  amount  of  his  purchase  money  at  an 
earlier  period,  discount  after  the  rate  of  5L 
per  cent,  will  be  allowed."  Also,  "  That 
each  purchaser  shall  enter  into  a  proper 
agreement  and  bond,  if  required,  with  such 
one,  two,  or  more  sureties  as  shall  be  ap- 
proved by  the  vendor  or  his  agent,  for  the 
performance  of  his  agree  oient  pursuant  to 
the  above  conditions."  llie  defendant  be« 
came  the  purchaser  of  one  lot»  and  paid  his 
deposit.  Some  days  after  the  sale,  which 
was  on  the  14  th  of  February,  the  defendant, 
at  the  auctioneer's  request,  drsw  a  bill  of 
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exchange  for  the  residue  of  the  purchase 
money,  dated  on  the  day  of  the  sale,  on  oue 
J.  M.,  payahle  six  mondis  after  date  to  his 
own  order,  and  endorsed  it  to  the  auctipneer, 
who,  heing  in  difficulties,  indorsed  it  to  a 
third  person,  to  whom  he  was  indebted  on 
his  own  account.  The  bill  became  due  on 
the  17th  of  August,  when  the  amount  of  it 
was  duly  paid  to  the  holder.  It  was  never 
transferred  to  the  plaintiff,  and  it  was  held 
that  the  auctioneer  having  no  authority  to 
receive  the  residue  of  the  purchase  money, 
or  to  take  any  security  for  it,  the  delivery 
and  payment  of  the  bill  of  exchange  was 
not  a  valid  payments  of  the  residue  of  the 
'purchase  money.  Lord  Abinger,  C  B., 
said,  "  Inhere  is  no  doubt  that  this  is  a  case 
of  great  hardship,  the  defendant  acting 
honestly  and  fairly,  having  before  paid  the 
money.  An  auctioneer  has  authority  to 
sell  under  the  instructions  he  has  received, 
and  here  those  instructions  appear  from  the 
conditions  of  sale.  By  the  conditions  in 
the  present  case,  the  vendee  is  to  pay  a 
deposit  of  10/.  per  cent.,  and  the  remainder 
on  or  before  the  1 7th  of  August,  but  he  is 
not  to  pay  it  to  the  auctioneers.  As  soon 
as  the  sale  has  taken  place,  and  the  deposit 
money  paid,  the  authority  of  the  auctioneer 
is  at  an  end,  and  he  haid  no  authority  to 
make  any  contract  for  payment  of  the  re- 
mainder. The  conditions  do  not  specify 
who  is  the  agent  of  the  vendor ;  but  the 
agency  of  the  auctioneer  being  at  an  ei\^, 
he  had  no  authority  to  receive  the  money, 
and  most  clearly  not  to  take  the  bill  of  ex- 
change, llie  capes  which  have  been  cited, 
ifThen  properly  examined,  do  not  impugn 
this  view  of  the  case.*'  iSykes  v.  Giles, 
6  Mee.  &  W.  645. 


NOTICES  OF  NEW  BOOKS. 


A  Selection  of  Leading  Cases  on  various 
branches  of  the  Law;  with  Notes,  Vol. 
II,  Part  II.  By  John  WiUiam  Smith, 
Esq.,  of  the  Inner  l^emple.  Barrister  at 
Law.     London :  A.  Maxwell. 

Wb  axe  glad  to  find  that  Mr.  Smith *s  valu- 
able Selection  of  Leading  Cases  is  now 
completed  by  the  concluding  part  of  the 
second  volume,  and  which  comprises  an 
Index  to  the  important  subjects  it  contains. 
The  first  case  in  this  part,  that  oiNepean 
V.  Doe,  2  M.  &  W.  910.  relates  to  adverse 
possession  since  the  statute  3  &  4  W.  4, 
e.  27 ;  and  the  next,  Taylor  d.  Atkyns  v. 
Horde,  1  Burr.  60,  relates  to  adverse  pos- 
wtsion  before  the  3  &  4  W.  4,  c.  27. 


The  cases  then  selected  rehite  to  estoppel, 
namely.  Doe  d.  Christmas  v.  Oliver  and 
another,  and  Same  v.  Oliver  and  others, 
5  M.  &  R.  202.  These  are  followed  by 
The  Duchess  of  Kingston's  case;  Hughes  v. 
Cornelius,  2  Show.  232*  and  Trevivan  v. 
Lawrence,  Sal.  276. 

Under  the  first  of  these  heads— that  of 
adverse  possession  — we  shall  submit  to  our 
readers  the  following  extract  from  the 
learned  Editor's  notes : 

*'The  doctrineof  adverse  possession, uniilverf 
lately,  constituted,  and  perhaps  still  constitutes 
one  of  the  least  settled,  althougb  most  impor- 
tant heads  of  EnplUh  law.  The  difficulties 
which  surrounded  it  seem  to  have  had  an 
origin  subsequent  to  the  abolition  of  a  great 
proportion  of  the  ancient  tenures  by  st.  12 
Car.  2,  cap.  24.  Before  that  event,  the  differ- 
ence seems  to  have  been  well  understood 
between  the  sort  of  wron^ul  holdin^c  which 
would  reduce  the  interest  of  the  lawful  owner 
to  a  right  capable  of  being  barred  by  the  sta- 
tute of  limitations,  and  substitute  the  wrong- 
doer for  him  meanwhile,  as  the  representative 
of  the  freehold  and  the  person  responsible  to 
the  lord  for  feudal  dues  and  services,  and  that 
species  of  unwarrantable  possession  which  was 
accompanied  by  no  such  consequences.  At  all 
events,  it  is  not  till  a  comparatively  modem  pe- 
riod that  we  find  any  complaints  about  the  di(B<- 
culty  of  ascertaining  what  did  or  whatdid  notcoo- 
stitute  adverse  possession.  At  last,  however,  this 
difficulty  not  only  arose,  but  became  so  consi- 
derable, that  in  T^lor  d.  Atkins  v.  Horde,  so 
long  the  leading  case  upon  this  subject,  we 
find  Lord  Mansfield  saying,  that  -the  precise 
definition  of  what  constituted  9,disseistn,  wWch^ 
made  the  disseisor  the  tenant  to  the  demarf- 
dant's  praecipe,  though  the  right  owner's  entry 
was  not  taken  away,  was  once  well  known,  but 
is  not  now  to  be  found.  The  more  we  r^, 
the  more  we  shall  be  confounded."  ITie  viqw 
taken  by  his  lordship  in  this  case  is,  that 
disseisin  at  the  common  law  "  signified  some 
mode  or  other  of  turnincr  the  tenant  out  of  his 
tenure,  and  usurpinghiB  place  and  feudal  rela- 
tion :"  an  act  which  was  also  accompanied  by 
this  consequence :  namely,  that,  if  the  dis- 
seisor died  seised,  the  descent  to  his  heir  gave 
him  the  right  of  possession,  and  tolled  or  took 
away  the  true  owner's  entry.  Co.  Litt.  238  a, 
Litt.  426.  This  being  the  state  of  things  at 
common  law,  the  assize  of  novel  disseisin  was 
invented ;  which  being  found  a  beneficial  re- 
medy, but  being  applicable  only  to  the  case 
of  a  person  disseised,  a  fiction  grew  up  and 
was  encouraged  by  the  Courts,  accordmg  to 
which  a  party  wrongfully  out  of  possession, 
although  not  disseised,  properly  speaking,  of 
the  freehold,  was  permitted  to  treat  the  wrong 
done  him  aaa  disseisin  for  the  sake  of  entitlmg 
himself  to  an  assize.  "  In  a  word,"  says  Lord 
Mansfield  ''for  the  sake  of  the  reme^,  as 
between  the  true  owner  and  the  wrong  doer  to 
punish  the  wrong,  and  as  between  the  true 
owner  and  naked  possessor  to  try  the  title,  the 
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Msize  was  extended  to  almost  e^ery  case  of  ob- 
structioa  to  an  owner's  full  enjovment  of  lands, 
tenements,  and  hereditaments.'^  This  sort  of 
supposed  disseisin  obtmned  the  name  of  tiissei' 
sin  at  election,  for  the  purpose  of  distinguishing 
it  from  the  other,  or  actual  disseiiin,  the  conse- 
quences of  which  were  widely  different.^ 

For,  after  an  actual  dissetsin,  the  disseisee 
could  not  devise  or  dispose  of  the  lands,  inas- 
much as  his  interest  was,  by  the.  disseisin,  cut 
down  to  a  right  of  entiy,  which  the  policy  of 
the  old  law  against  medntenance  would  not 
allow  him  to  depart  with ;  and  further,  if  a 
descent  was  cast  after  a  year,  he  lost  his  right 
of  entry,  and  was  put  to  his  real  action  in 
order  to  reinstate  himself. 

When  St.  21  Jac.  1,  cap.  16,  had  passed,  his 
condition  became  still  worse ;  for,  by  that  act, 
it  was  ordered  "  that  no  person  should  make 
any  entry  into  any  lands,  tenements,  or  here- 
ditaments, but  within  twenty  years  next  after 
bis  or  their  ri|^t  or  title  ihmjirst  descend  or 
accrae  t»  the  sHne,  except  inftuits,  femes  co- 
neris,  persons  non  compotes  mentis,  imprisoned 
or  beyond  tiie  seas,  who  shall  have  ten  yeani 
next  after  his  and  their  full  age,  discoverture, 
coming  of  sound  mind,  enlargement  out  of 
(Msson,  or  coming  into  this  realm,  to  make  their 
entry  or  claim  in."  Previous  to  this,  the 
claimant  might  have  entered  at  any  time,  pro- 
vided that  his  entry  whs  not  tolled.  Bevill's 
case,- 4  Co.  lib.  But  this  statute,  in  twenty 
years,  barred  the  disseisee's  entry  in  the  same 
way^Uiat  a  descent  cast  barred  it  at  the  com- 
mon law ;  and  the  right  owner  was,  after  that 
time,  put  to  his  real  action,  the  period  for  com- 
mencing which  had  been  before  limited  by  st. 
3:2  H.  8,  c.  1,  and  was,  in  the  extreme  case — 
that,  namely,  of  a  writ  of  right  on  the  deman- 
-■ — ^'s  ancestor's  own  seisin — terminated  at  the 


expiration  of  sixty  years  from  the  time  when 
the  right  first  accrued  which  the  writ  was  sued 
forth  to  recover. 

This  statute,  however,  it  is  apprehended,  only 
rau  against  the  true  owner  m  those  cases  in 
which  he  would,  at  common  law,  have  been, 
put  out  of  his  tenancy  and  reduced  to  his  right 
of  entry  ;  but  not  to  cases  in  which  he  might 
have  elected  to  consider  himself  disseised,  al- 
though not  reEilly  so,  for  the  purpose  of  enti- 
tiing  himself  to  nuuntain  an  assize ;  and,  con- 
sequentiy,  whenever  the  question  arose  whe- 
ther a  particular  claimant  was  barred  by  having 
been  twenty  years  out  of  possession,  the  mode 
of  solving  thb  question  was  by  considering 
whether  he  had  been  out  of  possession  under 
such  drcumstances  as  had  reauced  his  interest 
to  a  rigkt  of  entry ;  for,  if  he  had,  then,  as 
that  right  of  entry  would  be  barred  by  st.  21 
Jac.  t,  at  the  end  of  twenty  years,  the  posses- 
sion duriiu[  the  intermediate  time  was  adverse 
to  him.  Now,  in  order  to  determine  whether 
the  claimant  had  been  out  of  possession  under 
circumstances  which  would  turn  his  estate  to 
a  right  of  entry,  it  was  necessary  to  inquire  in 
what  manner  the  person  who  had  been  in  the 
possession  dufing  that  time  held.  See  Read- 
tag  V.  Moystoiir  &1.  423.  If  he  held  in  a  cha- 
racter incompatible  with  the  idea  that  the  free- 


hold remained  vested  in  the  claimant,  then,  as 
the  case  would  arrange  itself  under  some  one 
of  the  heads  disseisin,  abatement,  discontinuance, 
deforcement,  or  intrusion — all  of  which  ex- 
pressed at  common  law  different  modes  of 
substituting  a  freeholder  by  wrong  for  one  by 
right,  so  as  to  make  the  new  comer  tenant  to 
the  lord  and  to  a  stranger's /^r^sc^,  see  1  Roll. 
659,  &c. ;  Co.  Litt.  277 f  it  followed  that  the 
possession  in  such  character  was  adverse.  But 
It  was  otherwise  if  he  held  in  a  character  com- 

Satible  with  the  claimant's  title.  And,  in  or- 
er  to  ascertain  in  what  character  the  person 
in  possession  held,  the  Court  would  look  at  his 
conduct  while  in  possession.  See  Doe  d.  Grubd 
V.  Grubb,  10  B.  &  C.  816 1  Smartle  v.  fFiUiams, 
1  Salk.  246  ;  IFilliams  ▼.  Thomas,  12  East  141 1 
Doe  V.  Perkins,  3  M.  &  S.  271 ;  Hally.  Doe  d. 
Surtees,  5  B.  &  A.  687  i  Doe  d.  Foster  v,  Scott, 
4  B.  &  C.  706 ;  Doe  d.  ffumann  v.  Peitet,  5  B. 
&  A.  223;  and  R.  v.  Axbridge,  2  Ad.  &  £11. 
520. 

"  It  is  therefore  apprehended  that  at  the 
time  of  the  enactment  of  3  &  4  W.  4,  c.  27, 
the  question  whether  possession  was  or  was 
not  adverse  was  to  be  decided  by  inquiry 
whether  the  circumstances  of  that  possession 
were  sufficient  to  evince  its  incompatiblity  with 
a  freehold  in  the  claimant.  It  is  not  intended 
to  carry  the  discussion  of  this  part  of  the  sub- 
ject much  further,  since  the  above  stahite  has, 
as  niH  be  shown,  rendered  the  doctrine  of 
adverse  possession  of  less  importance,  so  far  as 
claims  of  title  founded  upon  twenty  years'  en* 
joyment  are  concerned." 

From  the  notes  on  the  cases  relating  to 
estoppel,  we  select  the  following : 

**  It  Is  intended  in  this  note  to  offer  one  or 
two  remarks  upon  the  nature  of  estoppels,  a  heild 
of  law  once  tortured  into  a  variety  of  absurd 
refinements,  but  now  almost  reduced  to  conso- 
nancy  with  the  rules  of  common  sense  and 
justice.  The  definition  of  estoppel  given  by 
Lord  Coke  is,  to  be  sure,  a  little  startling : — 
An  estoppel  is  where  a  man  is  concluded  by  his 
own  act  or  acceptance  to  say  the  truth,**  And, 
certunly  in  our  old  law  books,  truth  appears  to 
have  been  frequently  shut  out  by  the  mterven- 
tion  of  an  estoppel,  where  reason  and  good 
policy  required  that  it  should  be  admitted. 
However,  notwithstanding  the  unpromising  de- 
finition of  the  word  estoppel,  it  is  in  nowise 
unjust  or  unreasonable,  but,  on  the  contrary, 
in  the  highest  degree  reasonable  and  lUst,  that 
some  solemn  mode  of  declaration  should  be 
provided  by  law  for  the  purpose  of  enabling 
men  to  bind  themselves  to  the  pood  faith  and 
truth  of  representations  on  which  other  per- 
sons are  to  act.  Interest  reipublic^e  ut  sitfims 
litium*  But.  if  matters  which  have  been  once 
solemnly  decided  were  to  be  again  drawn  into 
controversy,  if  facts  once  solemnly  affirmed 
were  to  be  again  denied  whenever  the  affirmant 
saw  his  opportunity,  the  end  would  never  be  of 
litigation  and  confusion.  It  is  wise,  therefore, 
to  provide  certain  means  by  which  a  man  may 
be  concluded,  not  from  saying  the  truth,  but 
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from  saying  that  that,  which,  by  the  interven- 
tion of' himself,  has  become  accredited  for 
truth,  is  false.  And  probably  no  code,  how- 
ever rude,  ever  existed  without  some  such  provi- 
sion  for  the  secuiity  of  men  acting,  as  all 
men  must,  upon  the  representations  of  others. 

*'  Touchlug  egtoppeu"  says  Lord  Cotte^ 
''which  are  a  cunous  and  excellent  sort  of 
learning,  it  is  to  be  observed,  that  there  be 
three  kmds  of  estoppels ;  vi2.  by  matter  of  re- 
cord,  by  matter  in  trriiing,  by  matter  in  pais.** 
Although  his  lordship  uses  the  word  '  tvriting,' 
it  is  clear  that  the  writing  which  is  to  operate 
as  an  estoppel  must  be  a  deed. — See  Stratton 
V.  RoitaU^  2  T.  R.  366 ;  Lampon  v.  Corke,  b  B 
«r  A.  611  ;  GreawiB  v.  Key,  3  B.&  Ad.  313." 

*•  With  regard  to  foreign  judgments ,  (and 
colonial  judgments  are  included  within  these 
terms),  it  is  even  now  not  quite  settled  to  what 
precise  extent  they  bind  in  this  country. 
'*  Great  doubts,"  to  use  the  expressions  of  the 
L.  C.  J.  Undid,  "  have  formerly  existed,  and 
some  degree  of*  doubt  still  exists,  whether  a 
Judgment  so  recovered  is  conclusive  between 
tbe  parties,  or  whether  the  matter  mav  be 
opened  and  agitated  in  the  country;"  5  Ding, 
N.  C.  221.  They  certainly  do  not  occasion  a 
merger  of  the  original  ground  of  action.  Smith 
V.  JVicholli,  6  Bing.  N.  C.  208 ;  Holly.  Odder, 
11  East.  124.  And  when  it  becomes  necessary 
to  enfiicee  them  in  this  country,  the  plaintiff 
lias  his  option  either  to  resort  to  the  ori- 
glnal  ground  of  action,  or.  bring  an  assumpsit 
on  the  judgment  recovered;  per  Tinduly  L. 
C.  J.  ibid.  It  may  possibly  be,  that,  if  the 
plainti£f  should  adopt  the  fbrmer  part  of  this 
sdtemative  and  sue  on  the  original  ground  of 
action,  it  would  be  open  to  the  defendant  to 
controvert  that  j^round  of  action  notwithstand- 
ing the  production  of  the  foreign  judgment,  ou 
ihc  same  principle  ou  which  it  is  neld  that 
where  there  is  an  opportunity  of  placing  the 
judgment  of  one  of  our  own  Superior  Courts 
on  the  record,  and  it  is  not  placed  there,  it 
will  not  be  conclusive,  f^ooght  v.  ffincA,  2 
B.  &  A.  1 62 ;  Doe  v.  Huddart,  2  C.  M.  &  Rose. 
316.  That  it  will,  however,  operate  in  such  a 
case  as  at  least  primd  facie  evidence  of  the 
plaiutiflf's  right  seems  clear  both  upon  principle 
and  authority.  See  per  Eyre,  C.  J.,  Phillips 
V.  Hunter,  2  H,  Bl.  410;  and  see  Sinclair  v. 
Fraser,  Dougl.  6  no.,  and  Hall  v.  OdOer,  1 1 
East,  124. 

Mr.  Smith  states  it  whb  intended  that  the 
vfotk  should  embrace  a  few  more  Bubjects, 
but  gre4t  delay  would  have  been  caused  by. 
waiting  to  prepare  them,  and  the  publisher 
thought  that  the  work  had  been  too  long 
incomplete.  The  Notes,  from  which  we 
have  made  the  preceding  extracts,  are  very 
full,  and  (we  need  scarcely  add)  display  the 
well-known  research,  discrimination,  and 
judgment  of  the  learned  Author.  We  think 
the  whole  work  is  entitled  to  be  placed  in 
Ibe  library  of  every  practitioner  and  student. 


OBJECTIONS  TO  THE  BILL  RELATING 
TO  SEDUCTIONS  AND  BREACH  OF 
PROMISE  OF  MARRIAGE. 

Sir, 
I  HAVE  read  with  some  attention  the  bill 
giving  summary  power  to  justices  of  the  peirce 
in  special  sessions  assembled  in  the  above  cases. 
The  bill  sets  out  with  stating  that  the  poorer 
classes  are  prevented  from  availing  themselves 
of  the  remedies  already  in  existence  by  the 
expence  attending  them.  This  is  the  evil  sup- 
posed, for  which  a  remedy  is  to  be  provided. 

Has  the  existence  of  this  bar  to  redress  in 
these  cases  been  proved?  Have  an^  cases 
been  produced  in  which  the  injured  parties  have 
been  unable  to  bring  their  cases  before  a  jury, 
solely  on  account  of  the  expences  attending 
the  proceedings  ?  This  is  the  stated  evil  ;> 
feelings  of  shame  and  dread  of  exposure  will 
operate  as  forcibly  with  the  proposed  tribunal 
for  redress,  as  in  the  one  which  is  supposed  so 
hardly  to  be  got  at.  I  venture  to  say  that  if 
the  existence  of  the  alleged  evil  is  to  be  the 
foundation  of  the  act,  it  stands  upon  unsteady 
ground: — in  fact  it  has  no  support  whatever. 

It  is  not  the  expence  of  an  action  in  its  v». 
nous  stages,  but  the  uncertainty  of  success, 
which  in  some  cases  operates  against  claims 
being  brought  forward ;  but  in  cases  cared  for  • 
by  Xae  bill,  there  is  no  such  impediment.  There 
are  no  adverse  cases  to  be  cited — no  decisioBft 
of  doubtful  worth  and  strength  depended  on^ 
or  to  be  shaken  by  the  advocate  ana  overruled 
by  the  superiority  of  the  sitting  to  the  cascade* 
ciding  judge.  All  depends  upon  evidencing' 
facts  pecuUarly  within  tne  plaintiff's  knowledge. 
There  is  little  (I  may  say,  not  any)  uncertainty 
as  to  what  verdict  will  lie,  in  a  cause  which 
the  plaintiff  must  know  is  either  a  good  or-A 
bad  one.  If  the  injury  be  real,  and  the  plain* 
tiff's  conduct  unimpeachable,  there  is  little  to 
fear  from  that  uncertainty  of  the  law  usually 
termed  ''glorious."  As  to  the  expence,  this 
falls,  where  justly  it  should,  on  the  wicked 
faithless  defendant.  There  is  hardly  a  member 
of  the  profession  who  would  not  take  up  the 
cause  of  an  injured  woman  :  some  from  motives 
of  kindness  and  compassion,  and  the  rest  for 

Erofit.  Plaintiffs  are  therefore  not  prejudiced 
y  the  expense,  and  as  to  the  uncertainty  of 
success,  wnich  may  be  considered  as  causing  the 
expense,  this  rests  within  their  own  knowledge, 
and  they  must  take  the  consequences  of  bring- 
ing actions  of  doubtful  propriety.  I  see  no 
reason  why,  when  expences  are  no  hindrance 
to  the  fair  and  honest  plaintiff,  cases  of  a  very 
speculative  nature  as  to  success  should  be  so 
much  cared  for.  These  last  have  the  greatest 
cause  for  alarm,  and  as  the  evil  stated  in  the 
bill  applies  only  to  cases  which  are  unfit  to  be 
brought  before  any  tribunal,  why  should  not 
we  be  content  with  screening  them  out  from 
the  superior  courts,  without  raising  up  neiv 
forums  where  the  plaintiff  or  the  attorney  may 
try  at  a  small  charge,  a  case  which  they  doubt, 
(which  doubt  would  not  exist  in  an  honourahle 
case),  whctlier  it  would  bear  the  charge-  of  a 
judge,  or  the  scrutiny  of  a  jury  ? 
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If  tb«  poverty  of  the  defendant  be  adduced 
as  a  reason  for  the  proposed  change,  I  also 
bring  that  fon^^afd  as  a  ground  of  opposition : 
"  why  bring  the  action  at  all.**  If  the  defen- 
dant  be  not  able  to  compensate  in  damages, 
what  recompense  will  be  obtained  by  a  vin- 
dictive imprisonment,  which  he  would  undergo 
in  the  nne  ease  on  a  ca  itr.,  and  under  the  bill, 
if  passed,  by  certificate  of  nvUa  bond.  Surely 
if  the  defendant  be  so  poor,  a  breach  of  promise 
were  a  kindness  rather  than  a  crime,  and  it 
must  be  recollected  that  the  plaintiff  may  have 
been  much  to  blame. 

As  I  have  said  befote,  these  cases  do  not 
involve  points  of  law.  Seduction  and  breaches 
of  promise  are  not  mentioned  in  Banco.  Some 
stray  case*  may  be  unwillingly  wajlald  in  the 
pleadings,  and  brought  before  their  lordships, 
sitting  collectively,  but  it  is  in  a  strange  lo- 
csdity.  .Some  unfortunate  defendant  may  seek, 
in  the  calm  and  legal  frigidn^ss  of  the  Court, 
some  relief  against  the  excited  feelings  of  an 
indignant  jury;  but  no  cases  are  cited,  and 
there  is  no  rule.  The  cases  are  solely  those  of 
feelings,  and  of  any  are  the  most  proper  both 
for  plaintiff  and  defendant  to  he  tried  by  a  jury. 
I  cannot,  therefore,  but  deprecate  a  bill  which 
proposes  to  centre  in  justices  of  the  peace  the 
offices  both  of  judge  and  jury — ^not  so  valua- 
ble as  a  jury,  because  the  charge  of  the  judge 
18  wanting ;  and  not  so  efficient  as  pudges,  be- 
cause they  also  are  a  jury.  Either  their  character 
M  judges  will  interfere  with  the  feelings  which 
oi^fht  to  actuate  them  as  a  jury,  or  their  situa- 
tion as  a  jurv  will  run  riot  without  the  benefits 
of  a  chaixe  rirom  a  judge.  The  two  offices  are 
ifDcompatible,  and  when  we  so  often  hear  our 
present  learned  judges  object  to  being  placed 
in  the  situation  of  a  jury,  we  should  hesitate 
before  placing  such  a  double  duty  on  the 
ahoolders  of  inferior  officers, 
•  It  will  be  said  that  the  plaintiff  is  not  by  the 
bill  deprived  of  the  benefit  of  a  jury,  or  the 
snperior  conrts,  and  the  remedy  will  be  cumu- 
lative.  But  the  defendant  will  be,  and  he  is  ai! 
much  to  he  considered  as  his  opponent ;  and 
our  care  for  him  should  only  decline  when  he 
has  been  bv  a  verdict  convicted.  It  is  invert- 
ing the  Oraer  of  thin^  to  say  that  the  gnilt  of 
the  defendant  shoula  give  to  the  plaintiff  a 
preference  of  tribunals ;  for  the  trial  is  to  de- 
termine whether  he  l»e  really  guiliy.  The 
words  pktbuiff  and  defendant  are  not  always 
synonymous  with  tj^ured  and  injurer, 
'  I  oliject  strongly  to  the  power  of  dragging 
a  defendant  before  a  juryless  tribunal  in  such 
cases;  trying  him,  but  not  by  his  peers-^ 
de|>riving  him  of  the  benefit  from  the  supe- 
rior courts,  with  no  certunty  of  assistance,  no 
choice  of  advocates,  or  removal  of  his  cause  to 


*  There  Was  one  lately  in  a  case  of  seduc- 
tion :  it  arose  on  the  pleadings  as  to  the  alle- 
gation of  servitude.  Tliis  is  a  mere  technicality 
in  the  pleadings,  and  the  favor  which  the 
slightest  evidence  of  servitude  receives  C"  she 
niade  tea  in  her  father *8  house." — Gilb**  ftd* 
dress  to  a  jury.)  has  reduced  it  to  a  tci*hni« 
cality  of  evidence. 


a  purer  atmosphere— no  appeal  In  any  shape 
from  the  decision  of  his  judges.  Everything 
against  him — all  haste,  no  deliberation,  no 
time,  no  opportunity  for  reflection.  Why 
should  cases  of  this  kind  be  considered  so  far 
inferior  to  cases  of  debt  or  goods  sold  ?  Why 
should  the  latter  he  protected  by  superior 
judges,  juries,  pleadings,  advocates,  assistance 
to  judtice  of  all  kinds,  appeals  that  justice  may 
by  all  means  be  done,  whilst,  when  the.  subject 
matter  is  of  much  greater  importance,  the 
common  decency  of  even  a  jury,  like  that  of  a 
Requests  Court,  is  liot  bestowed  upon  cases  of 
seduction  and  promises  of  marriage? 

I  object  to  tne  bill  ))ecau8e  it  is  a  remedy 
without  an  evil  to  support  it ;  and  if  vie^ied  as 
nn  original  measure.  It  is  useless  to  the  plain- 
tiff, and  most  unjust  and  unconstitutional 
to\Tards  the  defendant.  Without  going  into 
the  minute  part  of  the  bill,  these  are  the 
grounds  on  which  I  should  wish  to  see  it  re- 
jected. 0.  M*. 


REMOVAL  OF  THE  COURTS. 


pKTiTioya  to  the  Houses  of  Lords  and 
Commons  for  the  removal  of  the  Courts 
from  Westminster  to  the  neigbbonrhood  of 
Lincoln's  Inn  have  been  prepared  pursuant 
to  the  resolutions  at  the  General  Meeting 
on  the  8th  instant,  reported  in  our  last 
Number.  These  petitions  lie  for  signature 
in  the  Hall  of  the  Incorporated  Law  Society, 
and  may  be  signed  by  any  attorney  or  soli- 
citor residiBg  in  the  Metropolis,  although 
not  a  member  of  the  Society. 

Seven  or  eight  petitions  from  attorneys 
residing  in  diffetent  partd  of  the  country 
have  been  presented  to  the  House  of  Com- 
mons for  the  same  purpose,  and  we  under- 
stand that  many  others  are  in  readiness, 
and  that  a  large  majority  of  the  profession 
is  decidedly  in  fiavour  of  the  measure. 

We  learn  also  that  the  merchants  and 
bankers  are  about  to  send  up  petitions  to 
the  like  effect.  It  will  be  recollected  that, 
although  commercial  causes  are  tried  at 
Guildhall,  the  validity  of  the  verdicts  must 
at  present  be  discuued  at  Westminster; 
and  that  a  large  part  of  the  wealthy  mer* 
chants  and  bcmkers  reside  at  the  west -end 
of  the  town,  and  might  conveniently  see 
their  legal  advisers  and  visit  the  Courts  in 
their  way  to  the  city,  if  the  proposed  mea- 
sure were  carried  into  effect. 

The  citis&ens.Hn  Common  Council  as- 
sembled, will  probably  also  give  their  sup« 
port  to  the  measure.  1'he  concentration 
of  the  Courts  of  Justice  on  the  liorders  of 
the  cities  of  London  and  Westminster  vili 
be  generally  beneficial  to  both  parts  of  the 
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Metropolis.  The  magnificence  of  the  pro- 
posed structure,  and  the  approaches  to  it, 
will  accord  with  the  improyementa  in  pro* 
gress  within  the  walls  of  the  dty. 

It  appears  that  the  plan  of  Mr.Barry  will 
soon  be  ready  for  inspection,  and  that  litho- 
graphic copies  will  be  submitted  to  the 
Judges  of  all  the  Courts  and  to  the  Bar,  as 
well  as  to  the  Law  Lords,  and  to  the  mem- 
bers  of  the  profession  in  Parliament. 

We  trust  the  subject  will  be  patiently 
considered,  even  by  those  who  at  pre- 
sent may  be  disinclined  to  the  change, 
and  we  shall  then  have  no  fear  that  the 
-exertions  of  the  promoters  will  be  crowned 
with  success. 

On  this  subject  we  have  received  the 
following  suggestions : 

Ist.  as  to  ilae  general  BtraLCinrt  of  the  build- 
ing. Not  only  the  proceedings  and  forms,  but 
the  very  Court  itself,  should  be  so  constructed 
as  to  impress  the  minds  both  of  the  practitioner 
and  suitor  with  the  solemnity  of  its  nature  and 
object.  Too  little  regard  has  of  late  been 
paid  to  this  portion  of  jurisprudence;  and  it  is 
worthy  of  remaric  that  the  respectability  of  our 
profession  somewhat  depends  upon  this  point. 
A  Court  of  Justice  should  be  resorted  to  by  all 
persons  with  the  same  veneration,  with  which' 
we  enter  the  lofty  Cathedral, — gasing  upon  the 
settled  rules  and  practice  of  the  court  as  the 
remnant  tablets  ot  ancient  wisdom.  Raise  the 
character  of  the  place,  and  you  at  the  same 
time  elevate  that  of  the  men.  According  to 
the  respect  paid  to  the  pTace  will  the  practi- 
tioner be  treated.  A  volume  might  be  written 
upon  this  branch  of  the  law,  but  a  hint  only  is 
necessary  for  my  professional  brethren. 

The  2d.  suggestion  refers  to  the  particular' 
structure  of  the  liuilding.  It  should  be  rather 
too  large  than  too  small, — then  it  will  be  fitted 
not  only  for  general,  but  special  occasions, — 
not  only  for  ordinary  but  great  popular  enqui- 
ries. Ample  convenience  should  be  provided 
by  distinct  entrances  for  the  auditory — the 
judges — the  counsel,  and  the  practitioners. 
With  respect  to  the  latter,  the  counsel  and  at- 
torney— Its  convenience  should  be  such  as  to 
enable  the  attorney  to  have  free  communica- 
tion, with  both  the  leading  and  junior  barris- 
ter, and  also  to  have  sufficient  accomodation 
for  the  arrangement  of  papers  and  documen- 
tary evidence,  which  devolves  more  especially 
upon  the  attorney.  Many  verdicts  have  been 
lost,  and  the  attorney  been  prevented  from 
doing  his  duty,  on  this  account.  It  might  also 
be  useful,  ana  tend  to  sustain  the  practitioner's 
regard  to  learning,  if  he  were  expected  by  the 
court  to  appear  on  all  occasions  before'  the 
judges  in  a  plun  robe. 

The  dd.  suggestion  applies  to  the  present 
remuneration  for  attendances  before  the  court, 
and  at  chambers  I  would  not  advocate  an 
excessive  fee,  but  it  should  be  consistent  with 
the  duty  required.  This  arrangement,  with  a 
judicious  list  of  business  for  each  day,  after  the 


disposal  of  motions,  would  increase  the  costs 
only  for  actual  duty,  which  would  be  equal 
merely  to  the  present  fees  foi  supposed  duties^ 
Then  as  to  the  fee  for  attending  the  judges  at 
chambers :  its  present  amount  for  considering^ 
attending,  and  arguing  a  summons  on  which 
frequently  the  whole  fate  of  the  cause  de* 
pends,  is  absurdly  inadequate,  but  all  unneces- 
sary summonses :  such  as  to  *'  plead  several 
matters," — to  "ftay  proceedings'*  where  the 
opponent  has  arranged  to  consent,  &c.  should 
be  discontinued,  and  a  proper  fee  allowed  for 
attendances  in  general,  with  power  to  the 
judge  to  certify  for  the  non-payment  or  dis- 
allowance, where  either  party  may  fail,  or 
there  may  not  appear  probable  grounds  of 
success  or  opposition. 

J.C. 


THE  STUDENTS  CORNER. 


To  the  Editor  ^fthe  Legal  Obeerver. 

MOOT  FOIMT.— SIMGULAR  CAPTfOV. 

Sir, 
A  CASB  having  occurred  under  the  old  law  of 
arrest,  in  an  aajoinin|(  neighbourhood,  respect* 
ing  a  seizure  under  circumstances  of  a  peculiar 
kind,  and  wbicb,  as  it  involves  the  interest  of 
parties  in  a  suit  that  now  remains  a  matter  of 
much  dispute,  I  take  the  liberty  of  troubling 
you  with  an  account  thereof,  in  order  that 
some  of  your  ingenious  correspondents  may  be 
able  to  throw  some  light  upon  the  subject. 

A  debtor  on  being  closely  pursued  by  a 
sheriff's  officer,  in  which  the  chase  was  for 
some  time  warmly  maintained,  succeeded  ai 
length  in  reaching  his  own  door,  but  before  he 
hacTwell  entered  and  closed  it  upon  his  pursuer, 
the  latter  caught  hold  of  his  victim's  leg, 
giving  at  the  same  time  a  loud  shout  of 
triumph  at  his  success.  His  congratulation 
was,  however,  but  of  short  duration  :  the  tug 
was  so  violent  as  to  leave  the  captured  mem- 
ber in  the  grasp  of  the  officer.  The  latter 
stood  for  a  moment  or  two  aghast  at  the  muti- 
late4  stump,  expecting  nothing  more  or  less 
than  an  indictment  for  mayhem.  His  surprise 
was  now  turned  into  a  new  channel,  when  he 
saw  the  owner  of  the  leg,  not  writhing  with 
a)|[ony  upon  the  floor,  but  grinning  at  the 
window  inside  the  houde  to  see  his  astonished 
pursuer.  The  secret  was  now  out — ^the  morti- 
ned  agent  of  the  law  discovered  that  he  was 
in  possession  of  the  defendant's  leg  most  cer* 
tainly,  not  however  of  fleshly  mould,  but  an 
artificial  one,  curiously  made  of  cork,  and  far 
less  in  value  than  the  amount  of  the  debt  and, 
costs,  sheriff 's  poundage,  &c.  &c.  The  officer 
stared,  while  the  culprit,  who  it  was  quite 
evident,  had  eluded  the  other's  legal  clutches, 
simply  by  **  putting  his  best  foot  forward,"  re- 
mained still  ffrinning  at  the  disappointment 
which  the  officer  in  vain  attempted  to  hide, 
and  which  was  by  no  means  allayed  by  the 
shouts  of  the  surrounding  multitude,  whose 
quaint  and  original  idea*  of  liberty,  render 
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Umn  at  aU  tines  prone  to  laagb  at  the  dii- 
treates  of  a  btoM^  sheriff's  officer,  or  thief 
laker.  The  officer  however  and  the  plaintiff 
were  determined  not  to  abandon  the  point  so 
easiljr,  they  insist  (on  the  advise  of  coansel) 
on  the  above  transaction  bein{(  a  ffood  lej^al 
capture.  That  had  the  snhstitnted  member 
been  a  regular  antigallican  timber  toe,  bearing 
all  the  outward  marks  of  a  wooden  leg  that 
%vaa  not  ashamed  of  itself,  and  without  any 
disguise  whateter,  the  defendant  might  have 
treated  the  event  as  being  no  caption  at  all,  as 
he  himself  contended  he  had  a  right  to  do,  for  in 
this  case,  it  mig^t  have  been  urged  on  his 
behalf,  that  it  was  then  no  more  than  snatching 
the  defendant's  walking  stick  out  of  his  hand, 
and  calling  that  a  caption  of  the  person.  But 
in  the  present  instance,  as  the  owner  had  so 
disguised  the  member  by  decking  it  out  with  a 
gaiter  and  shoe,  precisely  like  the  other,  and 
for  years  had  made  it  pass  curaent  for  a  natural 
leg,  as  if  twin-bom  with  its  fellow :— having 
as  it  were,  gained  for  it  in  the  world,  all  the 
reputaton  of  a  If^timate  birth,  and  having  ap* 
parentiv  treated  it  with  eaual  tenderness  as  if 
It  coula  reciprocate  the  feeling,  he  was  accord- 
tog  to  the  plaintiff's  argument  bound  by  such 
a  reputation,  and  ought  not  to  be  at  liberty  by 
disowning  the  adventitious  member  at  pleasure, 
Co  take  advantage  of  his  own  deceit,  wliich  the 
law  abhors.  He  would  otherwise  for  years 
past  have  been  a  walking  fraud.  Thus  stands 
the  ca8&  Was  the  capture  good  or  no  ?  and 
give  a  reoMonfor  ywr  answer, 

Lbo  Bail. 

[We  think  the  ivriter  of  this  letter  is  well 

known  to  the  profession  for  his  learning  and 

fiscecioiisoess.]  Ed. 


SELECTIONS 
FROM  CORRESPONDENCE. 


ntke 


o/ihe  Legml  Obtenter. 


RECOVBRT  OF  TBNBMENTS  ACT.-^EVIDBNCB. 

A*  B,  is  deeirous  of  obtaining  possession  of 
a  cottage  &c.  (of  the  yearly  value  of  5/.,)  under 
the  "  Act  to  fadlitate  the  recovery  of  Tene- 
ments, after  due  determination  of  the  tenancy," 
(1  &  2  Vict,  c  74.)  The  afirent  of  the  landlord 
A.  B,  personally  served  the  usual  notice  to 
quit,  wned  dy  nimself  as  such  a^eni. 

At  the  expiration  of  the  notice  the  agent 
gave  notice  of  his  intention  to  proceed  to  re- 
cover possession  under  the  authority  of  the 
above  act. 

^  The  tenant  does  not  appear,  but  the  jus- 
tices object  to  issue  their  warrant,  on  the 
ground  that  the  agent  having  mse\f  signed 
the  notice  to  quit,  is  incompetent  to  prove 
its  service.  Inere  is  no  other  question  as 
to  the  determination  of  the  tenancy.  It  is 
submitted  that  an  agent,  in  no  way  personally 
interested  in  ihe  matter ^  is  a  competent  witness 
for  his  principal,  and  that  the  1  &  2  Vict.  c.  74, 


(which  was  expressly  passed  to  facilitate  the 
recovery  of  small  tenements  of  this  descrip* 
tion)  does  not  alter  the  law  as  regards  the  ser- 
vice of  the  notice  to  quit. 

If  any  of  your  numerous  readers  can  refer  to 
a  case  aecisive  on  this  point,  it  will  be  esteemed 
a  favor.  Lex. 

B8TATB8   PUR  AUTRE   VIX. 

Sir, 
Your  correspondent — '*  A  Country  Reader"— 
Vol.  XIX,  p.  459,  in  the  case  of  Ripley  v. 
fFaterworth,  7  Ves.  426,  to  which  he  refers, 
evidently  labours  tmder  a  misconception  of  the 

roint  that  was  decided  by  it,  and  which  decision, 
humbly  submit,  does  not  '*  settle  the  point" 
that  his  enquiry  relates  to,  (viz.)  whether  a 
devise  of  an  estate  '^  pur  autre  vii^'  limited  to 
the  testator  devising  it,  ''his  executors,  ad- 
ministrators, and  assigns,"  will  vest  it  at  once 
in  the  derisee?  What  was  in  fact  (among 
other  points)  decided  in  the  above-cited  case 
was— tnat  an  estate  "pur  autre  me"  origmally 
granted  to  a  man,  his  executors,  administra- 
tors, and  assigns,  and  which  is  not  duly  dis- 
posed of  by  his  will,  devolves  on  the  executors, 
and,  subject  to  the  payment  of  the  debts,  they 
are  trustees  for  those  who  are  entitled  to  the 
general  residue  of  the  personal  estate  of  their 
testator.  Now,  in  the  present  case,  your  coiv 
resj^ndent  sets  out  by  stating  that  there  is  a 
demse  of  the  estate,  and,  I  have  a  right  to  pre- 
sume, by  a  will  duly  attested  to  pass  the  fegai 
interest  m  an  estate  **pour  autre  vie;**  for,  ac-. 
cording  to  the  language  of  Lord  Eldon,  in 
Ripley  v.  fFaierteorth  (see  7  Ves.  jun,  at  p. 
451)  such  an  estate  is  ''*derisable  as  to  the  legti 
interest,  only  with  three  witnessess." 

TJ^at  there  was  no  such  devise  of  the  estate 
in  Ripley  v.  IFaterworth  is  evident  upon  read- 
ing tne  case  over,  as  well  as  from  the  tenor  of 
other  parts,  besides  that  above-quoted,  of  Lord> 
EldonH  learned  and  elaborate  judgment,  in  the 
course  of  which  he  compares  that  part  of  it 
which  related  to  the  estates  "pur  autre  otV* 
to  the  case  of  stock,  which  (he  adds)  is  to  be 
disposed  of  by  will  only  with  two  witnesses,  and 
of  which  (his  lordship  further  observes)  "  Lord 
Thurlow  said  where  it  is  not  so  bequeathed^  de- 
volving upon  the  executor,  it  devolves  upon 
him  as  executor  in  trust  for  those  who  are  en- 
titled to  the  personal  estate;"  and  then  (re- 
verting to  the  case  before  him)  he  (Lord  EMon) 
finally  states — "  Upon  this  case  I  am  of  opinion 
the  executor  is  in  this  Court  a  trustee  for  those 
to  whom  the  testator  has  given  the  personal' 
estate  by  a  will  salient  to  pass  personal  estate 
only,  and  therefore  he  (the  executor)  must  be 
considered  as  holding  it  for  the  residuary  le- 
gatee." 

I  think  it  is  to  be  assumed  that  if  there  had 
been  a  devise  of  the  property  involved  in  that 
case  by  a  will  duly  attested  to  pass  the  legal 
Interest,  Lord  Ekfon  would  not  have  made  me 
remarks  above,  nor  would  the  Court  have  had 
any  doubt  that  the  estate  was  vested  by  it  at 
once  in  the  devisee.  Presuming  therefore  I  am 
correct  in  supposing  such  a  dtSv  uttested  devise 
to  exist  in  our  present  case,  this  part  of  your 
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correapondenf  s  queiy  may  he  answered  in  the 
afliruaative ;  and,  as  to  '^  whether  he  will  have 
to  take  a  conveyance  from  the  executor  ?"  I 
will  only  call  his  attention  to  a  note  appended 
to  that  ^art  of  "  The  Fourth  Report  of  the 
Commissioners  appointed  to  inquire  into  the 
Law  of  Real  Property"  which  is  numbered  7» 
and  is  entitled — "  Of  the  proof  or  probate  of 
wills/'  in  which,  after  speaking  in  the  text 
above  of  wills  with  reference  to  estates  "/wr 
autre  viV,"  (and  which  the  learned  C^ommis- 
sioners,  by  the  way,  state  plsdnly,  i/dufy  uttested 
according  to  the  Statute  of  Fraude,  will  pass 
stich  estate  to  the  densee  at  law),  this  observa- 
tion occurs — "  It  appears  to  be  the  better 
opinion  that  estates  *pur  autre  vie,*  duly  de^ 
vised  are  not  pergonal  assets,  although  limited 
to  executors  or  administrators,  or  there  be  no 
special  occupaut  [Fonblanque,  note  to  2d  Vol. 
Treat.  Eq.  2d  edit.  396]."  therefore  it  is  iwi- 
neceseary  to  obtain  the  aeseni  of  the  executor  to 
the  devise.  T.  H. 


SUPERIOR  COURTS. 


lorH  Ct)aiiccllor*j(  Court. 

PttAOnCB.-— PARTIAL  HBARINO  OF  CAr8B8. 

//  ie  irres(ular  to  bring  a  cause  on  for  hear^ 
ing,  for  the  purpose  of  taking  the  opinion 
of  the  Court  on  some  question  in  it,  until 
the  cause  is  ripe  for  a  full  hearing. 

The  testator  in  this  case  left  the  residue  of 
his  property,  after  the  payment  of  his  debts 
and  legacies,  for  the  benefit  of  the  city  of 
Decca,  in  Hindostan,  the  money  to  be  expended 
in  useful  and  beneticial  purposes,  under  the 
direction  of  the  Government  of  India.  The 
question  as  to  the  validity  of  this  bequest  ^vas 
parUy  argued  some  time  ago,  but  in  con- 
aequeiice  of  there  being  a  doubt  suggested  by 
the  Court,  whether  the  Board  of  Control,  or 
the  East  India  Company  was  the  govern- 
ment of  India,  (and  there  being  no  party  re- 
presenting any  government  of  India,)  a  refer- 
ence was  sent  to  the  Master  to  ascertain  that 
fact.  The  Master  having  his  attention  drawn 
to  the  acts  of  parliament  on  the  subject,  was  of 
opinion  that  the  Governor  General  of  India 
exercised  dl  the  functions  of  the  government, 
and  that  officer  having  been  now  made  a  party 
to  the  suit,  the  case  was  again  brought  on  for 
hearing. 

Mr.  Bfthell  was  proceeding  to  state  the 
nature  of  Mr.  Mitford^s  will,  when 

The  Lord  Chancellor  observed  that  he  per- 
ceived no  account  in  the  Master's  report  or  the 
debts  due  bv  the  estate,  or  of  the  amount  of 
surplus,  or  that  there  was  any  surplus. 

Mr.  Bethell  said,  it  had  been  agreed  between 
tlie  parties  to  take  the  opinion  of  the  Court  on 
the  validity  of  the  bequest  to  the  city  of  Decca, 
without  that  inquiry,  as  tliere  was  no  doubt 
there  would  be  a  large  surplus. 

The  Lord  Chancellor,  said  he  should  not 
hear  the  cause  under  such  circumstances.  It 
was  an  attempt  to  take  the  opinion  of  the 
Court  on  a  que«.tion  that  might  nevv^  arise  io. 


the  cause,  as,  until  the  accomits  were  taken 
and  the  debts  paid,  no  one  could  tell  whether 
there  would  be  a  surplus  or  not.  If  the  cause 
was  heard  under  such  circumstances,  a  very 
bad  precedent  would  be  set.  And  bestdea 
there  were  causes  enough  before  the  Court, 
ripe  for  hearing,  without  being  called  to  volun- 
teer an  extra-judicial  opinion  in  a  matter, 
which  was  not  regularly  before  the  Court. 
The  matter  must  go  back  to  the  master^  and 
when  the  amount  of  the  surplus  shall  be  ascer- 
tained,  the  argument  on  this  question  may  be 
taken  up  at  the  stage  where  it  left  off  at  the 
time  the  reference  was  first  directed. 

Mitford  V.  Reynolds,-^At  Westminster,  May 
2d,  1840. 

HoIU. 

PttACtlCE.-^-lNFANt.— KBXT  PSIBND. 

ji  6ill  having  hfen  filed  vn  beha^  uf  infants 
by  a  person  who  was  a  stranger  to  them  as 
their  next  friend,  and  not  for  their  benefit 
but  for  collateral  purposes,  the  ii^anls^ 
or  either  qf  them,  coming  of  age,  are  en^ 
titled  to  have  their  names  struck  out  of  the 
bill  with  costs  of  that  appUcntion ;  andwem^ 
ble,  that  even  before  ctumng  of  age  they 
ma^  lutve  a  reference  to  the  masier  i¥  im- 
guire  whether  the  suit  is  for  their  benefit  or 
prejudicial  to  them. 

The  bill  in  this  case  was  filed  some  time  ago 
in  the  name  of  Maria  Guy  and  Mary  Guy, 
both  then  infants,  by  Witliam  C(urns  as  their 
next  friend.  Maria,  the  elder  of  them,  having 
since  attained  Iter  age  of  twenty-one,  a  motion 
was  now  made  on  her  behalf  that  Cams  miglit 
be  restrained  from  taking  any  further  prpceed* 
in^s  in  the  suit  in  her  name,  and  that  her  name 
might  be  struck  out  of  the  bill,  and  that  Cams 
might  be  ordered  to  pay  rhi  costs  of  this  am- 
plication, and  also  that  it  might  be  referred  to 
the  master  to  inquire  whether  it  wrs  for  the 
benefit  of  the  other  plaintiff,  Mary  Guy,  still 
an  infant,  that  the  suit  should  be  further  pro- 
secuted on  her  behalf.  The  facts  were  these : 
Both  the  young  ladies  were  under  their  father's 
will  interested  in  his  estate  (which  consisted 
chiefly  of  a  house  and  public  business  at  Ports- 
mouth), together  with  George  Guy,  %tho  in 
December  1838,  took  the  benefit  of  the  Insol- 
vent Debtors'  Act,  when  one  Elgie  was  ap- 
pointed his  assignee.  From  Elgie's  affidavit  It 
appeared  that  the  majority  of  the  creditors 
being  adverse  to  the  institution  of  a  suit  for  the 
administration  of  the  testator's  estate,  he 
thought  it  right  that  for  the  purpose  of  getting 
an  account  of  it  and  for  securing  for  the  cre- 
ditors the  insolvent's  interest  in  the  property, 
a  bill  ehould  be  filed  in  Chancery  in  the  name  of 
the  testator's  infant  children,  if  such  bill  could 
be  properly  filed.  He  therefore  had  a  ca:se  pre- 
pared and  laid  before  counsel,  and  a  favouralile 
opinion  having  been  given,  he  procured  the 
consent  of  Carns  to  the  liill  lieing  filed  in  his 
name  as  next  friend  of  the  infants.  The  plain- 
tiffj),  for  the  purpose  of  this  motion  filea  affi- 
da\  .ts  denying  that  they  ever  gave  their  con- 
sents to  the  institution  of  the  suit,  and  declarlii<f 


Superior  Courts :  RoU$;  Queen's  Bench. 


59 


that  Its  contioiiance  was  a^^amst  their  wishes, 
and  would  be  prejudicial  to  their  interests. 
Their  mother  also,  the  testator's  widow  and 
executrix,  and  WiUiaiDi  ParchasCf  one  of  his 
executors,  made  affidavits  to  the  same  effect. 
It  appeared  also  that  Cams  was  a  stranji^er  to 
the  infants.  The  avowed  object  of  the  suit 
was  to  secure  the  profits  of  the  testator's  busi* 
ness,  which  pursuant  to  the  directions  in  his 
will,  the  executors  had  permitted  his  widow 
to  continue  for  die  maintenance  of  herself  and 
family,  whose  whole  support  was  derived  from 
the  profits  arising  from  tnis  business. 

Mr.  Pemberten  and  Mr.  Keene,  in  support 
of  the  motion. — The  plaintiff,  Maria  Guy,  was 
entitled  to  have  her  name  struck  out  at  all 
events,  and  upon  the  evidence,  from  which  it 
appeared  that  the  suit  was  not  instituted  for 
toe  benefit  of  the  infants,  but  of  thd  creditors 
of  an  insolvent,  it  was  not  too  much  to  ask  the 
Court  to  dismiss  the  bill  altof^ether.  lliey 
cited  the  case  of  Acre*  v.  Litlie,*  as  to  the  first 
part  of  the  motion. 

Mr.  BetAeH  and  Mr.  Puller  contended  that 
the  notion  being  made  by  one  plaintiff  alone, 
the  Court  could  do  no  more  than  direct  a  re- 
ference to  the  master,  since  to  order  the  name 
of  one  plaintiff  to  be  struck  out  would  be  pre- 
jtidjoring  the  ouestion  as  to  whether  the  suit 
was  properly  instituted.  The  Court  could  not 
dismiss  the  bill  as  to  the  infant,  the  notice  of 
motion  only  asking  for  a  reference  as  to  her, 
and  the  next  friend  being  therefore  unprepared 
to  prove  the  propriety  of  the  suit. 

Lord  LangMe^  M.  R.— This  motion  made 
by  the  pluntiff,  who  has  attained  her  minority, 
has  two  objects ;  first,  to  strike  out  her  name 
from  the  record ;  secondly,  to  have  a  referenee 
to  the  Master  to  inuuire  whether  the  suit  is  for 
the  benefit  of  the  otlicr  plaintiff,  who  is  still  an 
in£iot.    It  has  long  been  an  established  rule  in 
this  Court  that  any  body  may  file  a  bill  for  the 
benefit  of  an  infant,  hut  it  has  been  also  a  rule 
that  the  person  who  takes  upon  himself  to  do 
so  must  be  able  to  she%v  that  the  suit  was  in- 
stituted for  the  benefit  of  the  infant,  and  not 
for  any  collateral  purpose,  and  that  it  is  not 
likely  to  he  prejudicial  to  the  infant.    It  has 
always  been  considered  a  very  suspicious  cir- 
cumstance that  the  next  ^end  is  a  stranger  to 
the  infant    It  would  not  be  an  objection  that 
the  next  friend  did  not  consult  the  infant  be- 
fore filing  the  bill,  or  that  the  infant  on  coming 
of  age  repudiated  the  suit.    It  appears  that  that 
suit  was  not  instituted  for  the  benefit  of  the 
infants,  bat  for  the  benefit  of  another  person 
having  an  interest  in  common  with  the  infants 
in  the  testator's  estate.    The  next  friend  is  a 
stranger  to  the  infants,  and  was  induced  by  the 
assignee  of  the  insolvent  to  file  the  bill,  with- 
out the  consent  of  his  creditors.    One  of  the 
infants  having  come  of  age  is  desirous  of  with- 
drawing from  the  suit,    llie  answer  given  to 
that  is,  not  that  the  suit  was  for  the  benefit  of 
the  infants,  btit  for  that  of  the  creditors  of  the 
insolvent.    I  think  the  infant  who  is  come  of 
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e  is  entitled  to  have  her  name  struck  out  of 
e  billy  and  the  costs  of  this  application  paid 
to  her.  I  shall  not  on  this  motion  make  any 
order  as  to  the  infant  plaintiff,  but  will  leave  it 
open  for  an  application  on  her  behalf  to  dis- 
miss the  bill  or  otherwlbe,  as  she  may  be  ad- 
vised. 

Guy  v^  Guu,^~At  Westminster,  April  23d, 
1840. 


CBttff  n'lC  Dtnr!). 

[Before  the  Four  Judges.] 


•  7  Sim.  138. 


PROHIBITION  — EUCLB8IASTICAL  COURTh 

In  a  writ  de  contumace  capiendo,  //  m  $u>i 
neceuary  that  it  should  appear  that  the 
cause  of  contempt  arose  unthin  ten  days 
(^er  sentence  pronounced  in  the  Ecclesias^ 
tical  Court. 

The  writ  need  not  literally  follow  the  form 
given  in  the  schedule  to  the  ttatute.  it  will 
be  good  though  some  superfluous  words  are 
omitted. 

The  burden  (f  shewing  that  the  court  had  no 
jurisdiction,  in  conseguence  of  the  suit 
being  for  rates  below  the  sum  of  li)/.  lies 
on  t/ic  party  impugning  the  writ. 

Process  in  an  Ecclesiastical  suit  may  be  good 
though  issued  by  an  ojficial  principal  against 
a  party  resident  within  the  jurisdiction  of 
a  commissary  appointed  within  the  limits  tf 
the  same  diocese. 

An  inhihition  from  the  bishop  suspends  the 
powers,  qf  a  commissary  as  well  in  contentim 
otts  as  in  voluntary  jurisdiction. 

In  this  case  a  rule  had  been  obtained  to  set 
asldf  the  writ  de  contumace  capiendo,  which  had 
been  issued  against  the  defendant,  and  to  dts- 
chaige  the  £fendant  out  of  custody.    The 
grounds  of  objection  stated  when  the  rule  was 
obtained  were,  that  this  writ  had  not  been 
issued  by  the  commissary  of  the  Bishop,  but 
by  the  vicar  general,  that  the  authority  of  the 
latter  extended  over  the  whole  of  the  diocese, 
except  that  p6rtion  of  it  which  was  placed 
under  the  special  jurisdiction  of  the  commis- 
sory  ;  that  the  defendant  resided  within  the 
limits  of  the  jurisdiction;  and  it  was  therefore 
objected  that  the  defendant,  if  at  all  liable  to 
be  cited  before  the  ecclesiastical  court,  ought 
to  have  been  cited  before  the  commissary, 
and   not   before   the   official   principal  and 
vicar  general.    It  was   further  objected  that 
he  was  not  liable  to  be  so  cited,  for  that 
this   was  a  case  for  the  recovery  of  a  church 
rate  under  10/.,  and  therefore  it  fell  with'n 
the  53   O.   3,  c.   127,  s.  7,    and    that  the 
jurisdiction  of  the  Ecclesiastical   Court  was 
not  specifically  shewn  upon  the  face  of  the 
writ  to  have  attached ;  for  it  was  quite  consis- 
tent  with  all  the  facts  that  were  stated  on  the 
face  of  the  signiflcaeit  on  which  the  writ  de 
contumacevuued  that  that  court  might  have  no 
jurisdiction  in  the  matter.    It  was  contended 
that  it  was  absolutely  required  by  the  law  that 
the  jurisdiction  of  the  court  should  be  clearly 
and  specifically  shewn.    It  was  further  object 
ted  that  the  forma  given  by  the  above  statu^t) 
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had  not  been  duly  pursued,  that  certdn  words 
which  were  to  be  found  in  the  statute  and 
which  alluded  to  the  bishop's  citation,  were 
omitted  from  the  significavit,  and  that  it  was 
not  stated  that  the  cause  of  commitment  had 
arisen  within  ten  days  after  sentence.  It 
was  further  objected  that  the  additions  to  the 
name  of  -the  party  were  not  set  out  according 
to  the  provisions  of  the  statute  5  Eliz.  c^  23, 
8.  13,*  so  that  it  did  not  appear  whether  the 
defendant  was  a  knight,  esquire,  or  yeoman, 
or  what  was  his  degree. 

Sir  fT.  Fo//^r/ shewed  cause. — ^It  is  quite  clear 
that  the  Ecclesiastical  Court  has  jurisdiction 
in  this  case.  The  significavit  states,  that  the 
defendant  was  in  manifest  contempt  in  not  ap- 
pearing before  the  ecclesiastical  judge.  The 
auestion  as  to  the  jurisdiction  in  cases  where 
tne  sum  is  under  10/.  was  ndsed  in  the  case  of 
Bodenham  v.  RickeUfi  and  it  was  there  decided 
that  the  jurisdiction  of  the  Ecclesiastical  Court 
was  not  taken  away  in  all  cases  where  the 
amount  of  church  rate  claimed  did  not  exceed 
10/.  but  only  in  those  cases  where  the  validity 
of  the  rate  and  the  liability  to  pay  were  not 
disputed.  Here  these  matters  were  disputed. 
As  to  the  alleged  want  of  additions  to  the  defen- 
dant's name,  the  proceedings  here  are  not  taken 
under  the  statute  of  Elizabeth,  but  under  the 
statute  of  Geo.  3,  and  the  form  ^ven  in  the 
latter,  does  not  contain  the  additions  now  as- 
serted to  be  necessary.    The  form  there  is 

"  one  of  -. in  the  county  of . " 

The  facts  on  which  the  writs  have  been  issued 
are  sidd  not  to  be  fully  set  out  on  the  face  of 
the  proceedings,  but  the  facts  themselves  are 
not  denied.  As  to  the  supposed  tvant  of  au- 
thority in  the  vicar  general  and  official  prinet* 
pal  to  interfere  in  the  district  over  which  a 
commissary  had  been  appointed,  the  answer 
is,  that  the  authority  of  the  commissary  had  at 
the  moment  of  the  citation  in  this  case  been 
suspended  by  inhibition,  the  bishop  himself 
being  at  that  moment  engaged  in  a  visitation 
in  that  part  of  the  diocese.  Besides  this,  the 
patent  by  which  Dr.  Lushington  was  appointed 
vicar  general  and  official  principal  made  no 
exception  of  any  particular  district,  but  ap- 
pointed him  to  have  authority  over  the  whole 
diocese.  On  either  of  these  grounds  therefore, 
his  jurisdiction  is  sufficients  made  out.  The 
facts  that  were  to  establish  tnat  jurisdiction  are 
not  controverted,  and  the  proceedings  are 
within  the  statute  which  now  regulates  cases 
of  this  kind. 

Sir  F.  Pollock,  Mr.  Serj.  Manning,  and  Mr. 
Roebuck,  in  support  of  the  rule.— The  authority 
of  the  vicar  general  and  official  principal  and 

*  By  which  it  is  enacted,  "That  if  the  offen- 
der, against  whom  any  such  writ  of  eacotU' 
unicato  capiendo  shall  be  awarded,  shall  not  in 
the  same  writ  have  a  sufficient  and  lawful  ad- 
dition according  to  the  form  of  the  1  Hen.  V. 
tlien  all  and  every  pains  and  forfdtures  limited 
against  such  persons  e»  communteale  by  this 
statute  by  reason  of  such  writ  wanting  suffici- 
ent addition  &c.,  shall  be  utterly  void  in  law. 

b  i  Har  &  Wol.  7^;  4  Ad.  &  £1.  433. 


that  of  the  commissary  are  fallv  explained  in* 
Bum's  l^cclesiastical  Law.*  1  he  two  officers 
cannot  have  jurisdiction  over  the  same  T^ace 
at  the  same  moment.  The  authority  or  the 
commissary  must  prevail  in  the  partleiihr 
district  assigned  to  him,  for  that  oistiict  it 
specially  carved  out  of  the  general  jnrisdictkm 
of  the  official  principal,  and  it  is,  notwithstan- 
ding any  general  words,  in  the  appointment  of 
the  latter  officer.  The  inhibition  has  nothing^ 
to  do  with  tins  case,  for  Dr.  Buni<i  shews  th«& 
an  inhibition  affects  only  a  voluntary,  not  a 
contentious  jurisdiction,  and  that  is  espedaHy 
the  case  where,  as  in  the  instance  of  tne  com- 
missary, the  officer  is  appointed  lor  life.  The 
jurisdiction  here  is  a  contentious  jurisdiction. 
Then  as  to  the  statement  of  the  facts.  On  the: 
face  of  the  proceedings,  it  is  clear  that  they 
ought  to  be  fully  set  forth,  so  as  to  shew  iluk 
the  jurisdiction  of  the  court  has  attached  upon 
them.  Tke  King  v.  Dugger,^  and  the  King  v. 
FowlerJ  They  are  not  so  stated  here  eiUier 
as  to  the  amount  of  th^  rate  or  as  to  the  time 
.when  the  writ  for  the  alledged  contempt  is- 
sued. Then  as  to  the  statement  of  the  defbn-* 
dant's  name.  It  is  this  "  John  Thorogood  of 
the  parish  of  Chelmsford,  in  the  cimntyof 
Essex."  This  is  clearly  an  insuffident  state- 
ment :  it  would  be  so  in  an  affidavit  to  hold  to 
bail,  and  must  be  so  here.s  The  full  state- 
ment of  the  additions  of  the  party  is  required  in 
the  writ  de  ewcommunieato  capiendo,  under  the 
statute  of  Eliz.,  and  the  statute  of  Geo.  3,  only 
substitutes  the  writ  de  cenlumace  for  the  writ 
de  ejecommunicaio.  The  want  of  the  additions 
cannot  be  excused  on  the  groimd  of  immate- 
rialitjr ;  for  in  Snutk  v.  Crum^,^  on  an  objeotion 
of  this  sort  to  a  writ  of  summons,  Mr.  'fiaron 
Parke  said  that  he  could  not  in  such  d^ea 
enter  into  the  question  of  immateriality,>aiid 
that  opinion  is  supported  by  the  cases  ofSmitk 
V.  Pennell,^  and  Bfifield  v.  Street  J  In  otbiur 
respects  tlie  provisions  of  the  two  statutes  are 
the  same,  lliere  is  throughout  a  deficient 
statement  of  the  facts  that  are  to  give  jurisdiG- 
tkm  to  the  court.  It  is  plain  that  the  cila-- 
tion  here  was  bad,  being  by  the  vicar  general,- 
when  the  party  was  within  the  jurisdiction  of 
the  commissary.  Such  citation  of  him  was 
contrary  to  the  provisions  of  23  Hen.  8,  c.  9, 
which  was  passed  to  prevent  the  abuse  by  the 
Ecclesiastical  Court  of  dragging  people  to  m 
great  distance  from  their  homes.  That  statute 
was  acted  on  in  Jones  v.  Jones,^  and  process* 
there  was  set  aside,  because  it  was  issued  from 
a  distant  court,  when  there  was  a  court  nearer 
the  party's  residence  where  he  might  lawfollf 
have  been  cited.    On  all  these  grounds  it  is 

c  Tit.  Chancellor. 
^  Ecc.  Law,  Tit.  Chancellor. 
«  5  Bam.  &  Aid.  791. 
'  1  Salk.  293. 
8  Tidd's  Appendix. 
i»  1  DowL  ftac.  Cas.  619.      ,< 
>  2  Dowl.  Prac.  Cas.  664. 
J  Id.  739,  and  the  cases  there  cited, 
k  Hob.  166,  see  also  Dr.  James'  case,  Uob. 
17. 
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dear  that  the  proceedings  here  are  irregular ; 
the  defeDfhiot  is  entitled  to  have  them  set  aside, 
and  to  be  discharged  out  of  custody. 

Cur.  adv,  vuit. 
Lord  Demman^  C.  J.,  on  the  day  after  the 
argument,  delivered  judgment. — ^A  great  many 
objections  have  been  talcen  in  this  case  to  the 
writ  de  cvmiumace  capiendo,  which  this  Court 
has  been  called  upon  to  quash,  together  with 
all  the  proceedings  taken  in  the  ^clesiastical 
Court.  Sevoral  of  these  objections  are  with 
reladon  to  matters  which  are  apparent  upon 
the  £M:e  of  the  writ  itself^  and  others  were< 
taken  as  arising  on  the  facts  proved  in  the 
course  of  the  snit«  The  first  objection  is,  that 
it  does  not  appear  tiiat  the  cause  of  commit- 
ment had  arisen  within  ten  days  after  sentence 
pronounced  in  the  Ecclesiastical  Court,  fint 
there  is  no  doubt  whatever  that  this  statement 
of  time  is  a  mere  matter  of  practice  in  the  £c- 
desiastiod  Court  iUelf,  ana  it  must  be  pre- 
sumed that  that  practice  had  been  duly  acted 
on.  The  second  objection  is,  that  certain 
wonii  are  introducea  into  the  writ  which 
are  not  in  tibe  form  given  in  the  schedule 
to  Hie  statute.  The  answer  to  that  objec- 
tion is,  tiiat  the  words  are  superfluous,  and 
that  tbey  do  not  in  any  way  affect  the  sense 
of  the  document.  The  third  objection  is  that 
the  matter  b^ore  the  Court  below  does  not 
appear  to  be  matter  of  spiritual  cognisance, 
for  the  writ  does  not  assert  that  there  was  any 
question  raised  as  to  the  validity  of  the  rate,  nor 
tnat  the  subject-matter  in  dispute  was  under 
1(V.  The  answer  to  that  objection  is  that 
all  rates  were  originally  of  spiritual  cogniiance, 
and  so  eontinuM  up  to  the  63  Geo.  3,  which 
excepted  certain  cases  under  certain  drcum- 
stancea  from  the  cognisance  of  the  Spiritual 
Court.  On  that  answer  is  raised  the  question 
whether  the  party  who  supported  the  jurisdic- 
tion is  twt  boundf  to  shew  that  the  case  does 
not  eome  within  the  exceptions  contained  in 
the  statute.  We  are  of  opinion  that  he  is  not 
bound  to  shew  that*  but  tnat  it  lies  on  the  de- 
fendant to  shew  that  the  case  does  not  fall 
within  tlM  exception,  and  not  on  the  Court  to 
nei^alive  the.exutence  of  the  exception ;  for  it 
moat  be  presumed  in  the  first  instance  that  the 
Bccicainatical  Court  is  rightiy  exerdsing  its  old 
jurisdiction.  The  fourth  objection  is,  that  the 
proeeedings  are  bad  for  want  of  the  addition 
to  the  name  of  the  party.  The  answer  to  that 
olgection  is,  that  if  this  was  not  rendered  un- 
naoestary  by  the  form  m  the  schedule,  given 
in  the  statute  of  57  Geo.  3,  still,  on  looking 
into  the  6th  of  Eliz.  it  is  found  that  the  wnt 
ilwlf  ia  not  ritiated  by  an  omission  of  this  sort, 
but  that  the  pdns  and  forfeitures  merdy  are 
made  void.  The  imprisonment  here,  however, 
waa  not  inflicted  as  a  pain  and  forfeiture,  but 
as  a  proceeding  to  euorce  obedience  to  the 
deds&on of theCourt.  The dedsioos therefore 
on  m^  statute  of  Eliz.  do  not  apply.  The 
fifth  objection  is,  that  though  Dr.  Lushington 
hdd  the  two  offices  of  officid  principd  and  of 
commissary,  the  one  was  independent  of  the 
other,  that  the  ofiice  of  commissary  was  for 
fifc,«nd  yet  that  here  though  the  defendant 


resided  within  the  district  of  the  commissary, 
he  was  cited  before  the  offidd  prindpd.  This 
objection  is  answered  by  the  &ct  that  tibe 
bishop,  before  the  sentence  proapunced,  bad 
issued  his  inhibition  to  the  cominiB«Ary ;  but  to 
that  it  is  replied  that  such  inhibition  could 
only  suspend  the  power  of  the  officid  principd 
in  contentious,  not  in  voluntanr  jurisdiction. 
That  distinction  is  not  supported  by  those  books 
to  which,  in  cases  of  this  kind»  the  Court  is 
bound  to  have  recourse,  and  it  does  not  appear 
to  the  Court  to  be  well  founded  in  principle. 
The  inhibition  iudeed,  seems  to  follow  on  the 
bbhop's  actud  residence  within  the  district 
over  which  the  commissary  exercises  jurisdic- 
tion, and  it  suspends  all  that  officer's  powers. 
The  bishop  brings  with  him  into  the  commis- 
sary's dbtrict  all  the  powers  which  during  his 
absence  were  exerdsed  liy  his  officer  s  so  that 
for  the  time  that  officer's  powers  are  at  an  end, 
and  thus  that  obiection  is  answered  even  if 
another  answer  did  not  exist;  namdy,  that 
even  when  both  offices  are  in  full  vigour,  the 
officid  prindpd  may  have  a  concurrent  juria- 
diction  with  the  commissary.  Then  there  is 
an  obiection  rdsed  on  the  statute  of  Henry  8, 
that  the  appointment  of  the  commissary  con- 
stituted the  district  of  "  a  peculiar  "  existing 
within  the  limits  of  another  jurisdiction,  and 
that  a  party  cannot  lawfully  be  summoned 
from  a  nearer  to  a  more  distant  Court.  But 
the  Court  does'not  adopt  this  objection,  think- 
ing that  the  word  ^'peculiar"  is  not  to  be  under- 
stood in  its  ordinary  sense  as  something  taken 
out  of  a  generd  jurisdiction.  But  beyond  this 
it  appears  that  the  peculiar  jurisdiction,  what- 
ever it  was,  had  been  for  the  time  put  an  end 
to  by  the  bishop's  inhibition.  The  whole  of 
the  objections  to  these  proceedings  are  there- 
fore answered,  and  are  answered  upon  grounds 
whieh  do  not  call  in  ouestion  the  opinion  of 
Lord  Tenderden  in  T%e  King  v.  Dufg^er/nor 
the  doctrine  of  Lord  Tdbot,  to  which  Lord* 
nnterden  there  refers.  The  rule  must  there- 
fiM'e  be  discharged. 

Rde  discharged.— 7%^  Queen  v.  •/•  TkorO'^ 
good,  £.  T.  1840.    Q.  B.  F.  J. 

€lttff n'lC  Bnttg  9nicHre  Caurt. 

DISTRINGAS.— DUB   DILIGENCE. — CHRISTIAN 
NAME. —  SURNAME.. 

fFhere  a  defendant's  ckrisiian  name  cannot 
be  discovered,  although  due  diligence  has 
been  exerted  to  find  tt  out,  the  court  will 
alloie  a  distringas  to  issue  in  the  defends 
ant*s  surname  only. 
This  was  a  motion  for  a  distringas.    There 
had  been  the  usud  calls  and  i^^pointments ; 
and  the  pecdiarity  in  the  case  was,  that  the 
application  arose  out  of  a  bill  of  exchange  ac- 
cepted by  Burghart  and  Webb;  but  the  mo- 
tion for  a  distringas  was  against  Webb  solely, 
his  christian  name  not  being  stated.   The  affi- 
darit  stated  that  dl  reasonable  diligence  had 
been  used  to  find  out  the  defendant's  christian 
name,  but  without  effect. 

fTilHams,  J.,  granted  the  distringas. 
Smith  V.  ff'M,  E.  T.  1840.    Q.  B.  PC. 
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€nvKmnn  Iffleni* 


GOODS  SOLD  AND  DBLIYIRBD.-^PLBADIXO. 

To  an  action  for  goods  sold  and  delivered, 
the  defendant  pleaded  as  to  60/,  parcel, 
Sfc.  that  the  plaintiff  had  drawn  and  that 
he  had  accepted  a  bill  for  60/.,  which  the 
plaintiff  hud  received  and  accepted  on  crc- 
count  of  hii  claim.  It  appeared  that  the 
defendant  had  sent  a  hlani  acceptance  far 
GOl.from  the  country  to  the  piainiiff]  but 
that  the  latter  had  subsequently  drawn  the^ 
bill,  altering  its  amount  to  46/.  The  bill  on 
its  presentment  was  not  paid :  Held,  that 
the  plea  was  no  sufficient  answer  to  the  de- 
duration,  and  that  the  plaintiff  was  entitled 
to  a  verdict, 

Tal/burd,  Serjt.,  moved  for  a  rule  calling 
npoii  the  plaintifT  to  shew  canse  why  the  ver- 
dict found  for  him  at  the  trial  of  this  cause  on 
the  third  issue  should  not  be  set  aside,  and 
entered  for  the  defendant.  It  was  an  action 
on  a  bill  of  exchangCt  anti  also  for  cfoods  sold 
ami  delivered,  and  after  two  pleas,  immaterial 
to  the  present  motion,  the  defendant  pleaded 
specially  as  to  60/,,  parcel  of  the  sum  claimed 
in  the  count  for  goods  sold  and  delivered,  that 
the  plaintiff  had  drawn  a  bill  for  60/.  on  the 
defendant,  which  the  defendant  had  accepted, 
and  which  the  plaintiff  had  received  and  .pre- 
cepted on  account  of  the  claim  now  set  up. 

The  cau9e  was  tried  at  the  Sittini^s  in  Lon- 
don trfter  Hilary  Term,  before  Tindal,  C.  J., 
and  it  then  appeared  that  the  defendant  lived 
at  Oxford,  and  bad  dealt  with  the  plaintiff  in 
Loudon  for  goods.    A  claim   having  arisen 
against  the  (letenilant,  the  plaintiff  sent  down  a 
hill  for  a  certain  amount  to  be  accepted  Ij^^th* 
defendant,  but  the  defendant  objecting  that  the 
jum  for  %Thich  that  bill  was  dratvo  was  lexces- 
a»K»i  po  the  10th  of  January,  1839,  the  plain- 
ttlf  wrote  down  to  him  agam,  requesting  ihe 
Teturji  of  the  bill  already  transmitted  to  htm, 
and  that  the  defendant  would  send  up  hit  ac* 
ceptance  on  a  stamp  for  such  an  amotut  as  he 
considered  to  be  due,  at  nine  months'  date. 
The  defendant  in  consequence  forwarded  a 
stamp  to  the  plaintiff,  the  amount  ''60/.'' 
heing  written  in  the  margin,  the  form  of  the 
bill  being  commenced  by  the  introduction  of 
the  words  "  Mne  months  after  date,"    and 
his  acceptance,  pavable  in  London,  being  in- 
dorsed upon  it.     The  plaintiff  subsequently 
filled  up  the  bill,  altering  the  figures  60/.  to 
461,,  and  on  the  day  on  which  it  became  due 
it  was  presented,  but  not  paid.    Upon  these 
facts  the  jury  returned  a  verdict  for  the  plain- 
tiff on  this  issue ;  but  it  was  now  urged  that 
the  acceptance  for  60/.  transmitted  by  the  de- 
fendant was  a  complete  instrument  at  the  time 
Df  that  indorsement  being  made,  and  was  a 
good  answer  to  60/.  of  the  claim  made.    The 
defendant  could  not  know,  at  the  time  of  its 
presentment,  that  the  bill  for  46/.  was  the  same 
which  he  had  accepted,  and,  for  any  thing  he 
knew,  the  60/.  bill  might  be  still  out  against 
hiffl.    The  plaintiff  having  accepted  that  bill 
on  account  of  his  demana,  the  pleas  toast  be 


considered  a  sufficient  answer  to  the  cooDC, 
and  the  defendant  was  entitled  to  a  verdict. 

Ttndal,  C.  J. — The  difficulty  here  arises 
upon  the  terms  of  the  plea.  The  defendant 
takes  on  himself  to  say  that  tlie  plaintiff  drew 
a  bill  for  60/.,  which  the  defendant  accepted, 
ft  appears  by  the  correspondence,  that  the 
plaintiff  requested  the  defendant  to  send  bini 
up  an  acceptance  for  the  amount  which  he 
thought  correctly  due,  adding  *'  which  we  caii 
draw  here."  Therefore  the  drawing  was  to  l>e 
in  London*  What  %vas  sent  ud  was  a  blank 
acceptance,  with  the  amount  only  named,  but 
there  had  been  no  drawing  of  the  bill  at  all  at 
that  time,  nor  were  there  any  terms  of  a  bill 
nred.  When  it  came  to  London^  the  plaintiff 
drew  the  bill  for  46/.  only.  .  How  can  that  l>e 
said  to  be  a  drawing  for  60/.,  which  the  de- 
fendant accepted  N-4he  hill  not  being  eom- 
pleted  until  it  came  to  London,  where  it  waa 
drawn  only  for  46/. 

BosanqueS,  J.,  and  Cottman,  J.,  concurred. 

Erskine,  J.  ^If  the  plaintiff  had  filled  up  Uie 
bill  as  for  60/.,  the  order  in  whidi  the  accept- 
ance and  drawing  took  place  would  have  been 
immaterial ;  but  in  point  of  fact  there  never 
was  a  bill  for  60/.  in  existence. 

Rule  rdmed^-^Baker  v.  JMer,  BUT.  lS4a 
C.  P.  

^Ttl^cqutr  at  f^lmul. 

PAIiACB   COURT   BAILIFF. — TRU8TBB  AND 
CB8TUI  QDK  TBU8T. — DAMAOXa. 

In  an  action  brought  in  the  ntme  of  ike  Mar- 
shal of  the  Palace  Court,  for  the  benefit  of 
a  suitor  in  that  Court,  against  a  baikf,  far 
disobeying  tm  order  of  the  Court,  it  is  not 
neceesary  that  it  should  oppear  on.  the  de- 
claration that  the  plai$U^  has  been^  indi" 
vidually  damaged, 

fFarren  moved  in  this  ease  to  reduce  the 
verdict  to  nominal  damages.  Ii  was  an  action 
brought  hy  Sir  C.  M.  Lamfo^  marshal  of  the 
Palace  Court,  against  Vice,  one  of  hia  bail^» 
and  four  other  defendants,  his  sureties,  on  a 
bond  given  by  them  to  the  plaintiff,  conditioned 
{inter  alia)  that  the  obligor,  Vice,  should  take 
sufficient  bail  for  every  defendant  who  shonld 
be  arrested  in  the  said  Palace  Court ;  and  also 
that  the  said  defendant.  Vice,  shonld  oliey  all 
orders  to  be  made  by  that  Conrt  The  decla- 
ration then  alleged  that  a  certain  action  had 
Iteen  commenced  in  the  Palace  Court,  the 
defendant  in  which  was  arrested,  and  delivered 
to  bail ;  but  that  the  bail  taken  for  him  by  the 
defendant  Vice,  were  nisufficieat  and  worth- 
less; that  the  cause  was  afkenvards  rtmove^ 
hy  a  habeas  corpus  cum  causa  into  the  Qoeen'i 
Bench,  but  returned  to  the  Palace  Court  by  a 
writ  of  procedendo  ;  that  the  now  pimntiff  then 
requirea  the  now  defendant  to  produce  the 
body  of  the  defendant  in  the  said  action,  which 
he  however  failed  to  do ;  whereupon  the  plain* 
tiff,'  according  to  tlie  practice  of  tliat  ceort» 
made  an  order  on  the  defendant  to  pay  the 
debt  and  costs,  amoundng  in  the  whole  lo  66/. 
9s,  Ad,  that  the  defendant  not  having  paid  the 
same  In  obedience  to  the  said  order^bad  tbertfaf 
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broken  tbe  condition  of  his  bond,  &c«  which 
thereby  became  forfeited,  &c.  The  defendants 
having  suffered  judgment  to  go  by  default,  a 
writ  of  enquiry  to  assess  damages  was  issued, 
and  came  on  to  be  trieil  before  Lord  jlbinger^ 
C.  B.  when  the  order  was  put  In  and  proved :  it 
was  also  proved  to  be  the  practice  of  the 
PaJace  Court,  whenerer  orders  like  the  present 
were  disobeyed,  to  allow  the  party  iniured 
thereby  to  bring  an  action  on  the  bond,  and 
use  the  name  of  the  marshal  for  the  purpose. 
On  this  the  jury,  under  the  direction  of  his 
Lordship,  foand  for  the  plaintiff  for  the  full 
amount  of  66/.  9#.  4'/.with  leave  to  the  defen- 
dant to  move  to  reduce  it  to  nominal  damages. 
^mrren  now  contended,  that  as  the  declara- 
tion did  not  shew  any  actual  damage  or  liability 
incurred  by  the  plaintiff,  in  consequence  of  the 
breach  of  the  condition  of  the  bund,  he  was 
only  entitled  to  recover  nominal  damages,  and 
to  have  the  judgment  entered  fur  him  to  stand 
as  a  security  against  future  breaches.  There 
is  no  instance  at  common  law,  where  a  party 
saing  can  recover  more  than  nominal  damages 
when  BO  actual  injury  has  been  sustaiued  by 


Parke ^  B.— If  the  condition  of  this  bond  was 
merely  to  indemnifv  the  plaintiff  against  actual 
loss,  there  would  be  considerable  weight  in 
your  argument.  With  respect  to  a  case  of  a 
bail-bond  before  the  statute  of  Anne,  by  which 
the  sheriff  is  rendered  compellable  to  assign  it, 
it  was  understood  that  there  was  an  equitable 
right  in  the  party  to  compel  the  sheriff  to  allow 
him  to  sue  ou  the  bond  in  his  name,  in  which 
case  he  surely  would  lie  entitled  to  recover  for 
tlie  benefit  of  the  assignee  the  full  amount  of 
damage  sustained;  fur  the  condition  of  the 
bond  once  broken,  it  would  l>e  a  question  for 
the  J«iry  to  assess  the  damage  sustained  by  the 

Jlamtiff,  as  trnstce  for  a  third  person.  80 
ere,  the  plaintiff  is  trustee  for  the  parties  who 
may  be  reallf  injured  by  the  breach  of  the 
conditions  of  this  bund.  On  the  Aice  of  the 
bond  it  appears,  that  it  must  have  been  made 
for  the  beliefit  of  some  one  else ;  and  the  very 
form  of  the  instrument  indicates  that  the  plain- 
tiff has  taken  it  in  his  own  name  as  trustee  for 
other  parties. 

Rule  refused.— iLaM^  T«  Vke  and  oihen,  E. 
T.  1S40.    £xch. 


CHANCERY  SITTIKGS. 
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Tuesday       . .     16    Petitioni  in  Qen.  Paper. 
Wednesday  ..     17    Motions. 

AT  THE  ROLLS. 

-«.       .  ^  Q  r  Short  Causes  after  Swear- 

Thursday      ..     18 -J^     ing  in  the  SoUcitors. 

Short  Causes,  Consent  Causes,  and  Consent 
Petitions^  erery  Tuesday  at  the  Sitting  of  the 
Court. 


LIST   OF   LAW  BILLS    IN  PARLIA- 
MENT.  WITH  NOTES. 


19M  May. 
Barkston  Ash  Small  Debt  Court. 


KotUe  0(  Mjattii. 

Copyholds  Enfranchisement.    Ld.  Brougham. 

[In  Select  Committee.] 
[For  racilitating  the  Administration  of  Justice. 

[In  Committee,  Ist  June.] 

Lord  Chancellor. 
'For  the  commutation  of   MaQprial    Rights. 

[For  second  reading.]     Lord  RedesSale. 
Vagrants'  Removal. 

[For  third  reading.] 
jTo  amend  the  Tithes  Commutation  Act. 

[In  Committee.] 
Tavistock  Small  Debts  Court. 

[For  second  reading.] 
"To  augment  the  Maintenance  of  the   poor 
Clergy.  [For  second  reading.] 


Metropolitan  Police  Courts. 
[For  second  reading;.] 

To  abolish  capital  punishment  in  all  cases  ex- 
cept Murder.  Mr.  Kelly. 

To  amend  7  W.  4,  &  1  Vict,  for  regulating  at- 
torneys and  solicitors  in  Ireland. 

Solicitor  General  for  Ireland. 

For  the  further  amendment  of  the  Poor  Law. 

SF'or  second  readingj 
e  improvement  orGrammar  Schools. 
[In  Select  Committee.] 
Indemnity  to  Clerks  of  Attorneys,  &c. 

[In  Committee.] 
Costs  in  Frivolous  Suits. 

Sin  Committee.] 
Inhabitants  Evidence. 
[In  Cammittee.] 
Tavistock  Small  Debt  Court. 
[Passed.] 


TRINITY  TERM  EXAMINATION. 


Sau^ir  of  Commotnr. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]  Mr.  Serjt.  Talfourd. 

-To  improve  the  High  Court  of  Admiralty. 

[In  Committee.] 
To  extend  the  Term  of  Copyright  in  Designs 
of  woven  Fabrics.  Mt,  E.  Tennant. 

[In  Committee.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 
[In  Committee.]  Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  of 
Election.  Mr.  F.Kelly. 

Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
'To  amend  the  County  Constabulary  Act. 

Mr.  F.  Maule. 

To  amend  the  Laws  of  Turnpike  Trusts,  and 

to  allow  Unions.  Mr.  Mackinnon. 

To  consolidate  and  amend  the  Law  of  Sewers. 

fin  Committee.] 
Small  DebtCourts  for 

Aston,  Marylel)one, 

Liverpool,  Wakefield  Manor. 

Summary  Conviction  of  Juvenile  Offenders. 

[In  Committee.]  Sir  E.  Wilmot. 

6ammary  Jurisdiction  to  Justices  in  certain 
cases  of  Seduction,  and  breadi  of  promise 
of  Marriage.  Mr.  W.  Miles. 


Thb  Examinera  have  appointed  Tuesday, 
the  9th  Jtine,  for  the  Trinity  Term  Exami- 
nation. The  Senior  Master  of  the  Com- 
mon Pleas  will  preside.  The  testimonials 
of  service  are  to  be  left  at  the  Law  Society 
on  Tuesday,  the  2d  June.  The  number 
for  examination  is  unusually  large,  being 
upwards  of  160.  This  increase,  we  think, 
fieur  exceeds  the  demand ;  but  the  same  re- 
mark applies  to  the  other  branch  of  the 
profession,  and  indeed  to  all  professions. 


THE  EDITOR'S  LETFER  BOX. 


Thb  case  in  the  Exchequer  relating  to  attor- 
neys costs  shall  be  inquired  for. 

The  new  clause  m  the  form  of  affidarit  for 
the  return  of  probate  and  administration  duties 
shall  be  noticed. 

The  letters  of  "  Leguleius ;"  M.  J. ;  and  A. 
E.  F.  have  been  received. 

A  Correspondent  suggests  the  attention  of 
the  profession  to  the  bill  relating  to  the  Law  of 
Sewers  now  before  Parliament,  but  he  does 
not  say  in  what  respect  he  deems  the  billobiec- 
tionablCk  We  gave  an  abstract  of  the  bill  m  a 
former  session,  and  are  not  aware  of  the  pro- 
fessional interests  which  are  further  affected  by 
the  present  bill. 

A  General  Index  to  this  work  is  now  in 
preparation,  and  will  be  published  soon  after 
the  completion  of  the  present  volume. 
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Quod  mafriB  ad  nob 


Pertinet,  etnetcire  ma]anie8t»  agitamns. 


HORAT. 


THE  REGENCY  BILL. 


It  has  always  been  considered  prudent, 
when  the  heir  apparent  has  been  very 
young,  to  appoint  a  protector,  guardian,  or 
regent,  for  a  limited  time ;  "  but  the  very 
necessity  of  such  extraordinary  provision," 
says  Blackstone,*  '*  is  sufficient  to  demon- 
strate the  truth  of  that  maxim  of  the  com- 
mon law  that  in  the  king  is  no  minority, 
and  therefore  he  hath  no  legal  guardian." 
In  the  present  juncture,  when  it  is  probable 
that  some  proposition  will  soon  be  made  for 
appointing  a  regent  and  g^uardian  during 
the  minority  of  ^e  expected  heir  apparent, 
we  propose  to  notice  some  analogous  cases 
in  which  regents  have  been  heretofore  ap- 
Dointed. 

Henry  V,  on  his  4cft^"^6<^«  named  a 
regent  and  guardian  for  his  infimt  son 
Henry  VI,  then  nine  months  old ;  but  the 
parliunent  altered  his  disposition,  and  ap- 
pointed a  protector  and  council,  with  a  spe- 
cial limited  authority.  In  the  reign  of 
Henry  VIII,  it  was  provided  by  two  sta- 
tutes,^ that  the  successor,  if  a  male  and  un- 
der eighteen,  or  if  a  female  and  under  six- 
teen, should  be  till  such  age  in  the  govern- 
ment of  his  or  her  natural  mother,  if 
approved  by  the  king,  and  such  other  coun- 
allors  as  his  majesty  should  by  will  or 
otherwise  appoint;  and  he  accordingly  ap- 
pointed his  sixteen  executors  to  have  the 
government  of  his  son  Edward  VI.  and  the 
kingdom,  which  executors  elected  the  Earl 
of  Hereford  protector.     In  the   reign  of 

Oeoi^  the  Second,  it  was  enacted^  that  in 

—  ■1.       ■■■       ■     ii-ii  I     II 

a  1  Com.  248. 

b  25  Hen.  VIIL  c.  12,  and  28  Hen.  VIII, 
c.  7. 

e  24  Oeo.  II,  c.  24. 
VOL.  XX. — Ko.  692. 


case  the  crown  should  descend  to  any  of 
the  children  of  Frederick,  Prince  of  Wales, 
under  the  age  of  eighteen,  the  princess 
dowager  should  be  guardian  and  .  regent 
until  the  successor  attained  such  age,  as- 
sisted by  a  council  of  regency ;  and  in  the 
reign  of  George  the  Third,  the  king»  in 
case  of  a  like  descent  to  any  of  his  children, 
was  empowered^  to  name  either  the  queen, 
the  princess  dowager,  or  any  descendant  of 
King  G^rge  the  Second  residing  in  the 
kingdom,  to  be  guardian  and  regent,  as- 
sisted also  by  a  council  of  regency.  The 
latest  instance  of  appointing  a  regent  oc- 
curred in  the  reign  of  his  late  majesty 
William  the  Fourth,  when  the  present 
Duchess  of  Kent  was  appointed  the  guardian 
of  her  daughter,  her  present  majesty,  until 
she  attained  the  age  of  eighteen;  and  it 
was  declared  by  the  same  act,  that  the 
duchess  should  be  the  regent  during  the 
minority.  The  stetute®  providing  for  this 
event  was  repealed  in  the  first  year  of  the 
present  reign.' 

The  powers  given  to  the  Duchess  of 
Kent  were  limited  and  defined  by  the  act 
constituting  her  regent  (1  W.  IV,  c.  2). 
She  was  to  have  full  power,  in  the  name  of 
her  daughter,  and  under  the  style  and  title 
of  regent,  "  to  exercise  and  administer,  ac- 
cording to  the  laws  and  constitution  thereof, 
the  regal  power  and  government  of  this 
realm,  and  to  use,  execute,  and  perform  all 
prerogatives,  authorities,  and  acts  of  go- 
vernment which  belong  to  the  king  or 
queen  of  this  realm."  (s.  1 .)  But  by  s.  9, 
she  was  restrained  from  giving  the  royal 
assent  to  any  bill  or  biUs  of  parliament  for 
repealing  or  varying  from  the  order  of  sue- 

d  6  Geo.  Ill,  c.  27. 
•  1  W.  IV,  c.  2. 
i  I  ^-2  Vict.  c.  24. 
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cession  to  the  crown,  12  W.  Ill,  c.  2 ;  the 
act  for  the  uniformity  of  public  prayers, 
13  &  14  Car.  II,  c.  4 ;  and  the  act  of  the 
fifth  year  of  Queen  Anne,  for  securing  the 
church  of  Scotland. 

These  precedents  would  seem  to  settle 
the  question,  if  any  ever  existed,  as  to  who 
should  be  appointed  regent  in  the  event  of 
her  majesty's  having  issue,  and  (which 
Heaven  prevent)  her  death,  leaving  them 
under  the  age  of  eighteen,  lliere  can  be 
no  doubt,  we  presume,  that  Prince  Albert 
would  be  declared  guardian  and  regent 
during  the  minority  of  such  heir  apparent, 
with  the  same  powers  as  were  intended  to 
be  entrusted  to  the  Duchess  of  Kent ;  and 
as  it  is  possible  that  both  of  the  supposed 
events  may  occur  before  the  meeting  of 
another  Session  of  Parliament,  we  presume 
that  they  will  be  provided  for  in  the  course 
of  the  present  Session. 


PLAN 

OP  THE  PROPOSED  NEW  COURTS 

IN  LINCOLN'S-INN-FIELDS. 


Hating  long  advocated  the  removal  of  the 
Courts  firom  Westminster,  and  in  a  consi- 
derable degree  prepared  the  way  for  the 
adoption  of  the  measure,  we  rejoice  that 
the  solicitors,  on  behalf  of  their  clients,  the 
Buitors,  have  taken  up  the  project  with  the 
zeal  and  intelligence  that  might  have  been 
expected  from  men  of  business.  We  think 
the  solicitors  are  the  proper  persons  on  be- 
half of  the  public  to  bring  forward  the  pro- 
posal; and,  as  we  stated  last  week,  they 
are  taking  the  proper  steps  for  obtaining 
the  sanction  of  the  higher  authorities.  We 
hear  that  several  of  the  Judges  and  leading 
members  of  the  Bar  have  already  expressed 
a  favourable  opinion  of  the  measure. 

We  have  had  an  opportunity  of  seeing 
the  admirable  designs  of  Mr.  Barry  for  the 
proposed  building,  and  have  no  hesitation 
in  pronouncing  them  to  be  well  adapted 
for  the  several  purposes  in  contemplation. 
They  have  th^  merit  also  of  being  capable 
of  easy  modification,  or  of  considerable  ad- 
dition. 

For  the  present  we  shall  give  a  general 
description  of  the  edifice,  and  take  an  early 
opportunity  of  considering  the  details. 

The  length  of  the  bi{^diug  is  about  400 
feet,  and  the  width  about  800.  lliere  are 
two  entrance  porticos  for  the  public,  at  the 
east  and  west  ends  of  the  building,  and  two 
at  the  north  and  south  sides  for  the  Judges 


and  Barristers.  Passing  through  these  se- 
veral porticos,  we  come  to  vestibules  and 
corridors  leading  to  the  centre  of  the  edi- 
fice, which  is  occupied  by  a  public  hall, 
SOO  feet  long,  80  feet  wide,  and  60  feet 
high.  Around  this  great  Hall  are  twelve 
Courts  lighted  from  above, the  eight  largest 
being  55  feet  long  by  45  feet  wide,  and 
the  four  others  35  feet  long  by  25  feet  wide. 

Then  there  are  Entrance  Lobbies  to  the 
several  Courts,  opening  into  the  Great  Hall ; 
and  adjoining  each  Court  are  Barristers'  Re- 
tiring Rooms ;  aUo  Solicitors'  Rooms  at- 
tached to  each  Court,  and  Waiting  Rooms 
for  witnesses  or  other  persons. 

On  the  North  and  South  sides,  beyond 
the  Private  Entrance  Porticos  for  the  Judges 
and  BarristerSj  are  the  Judges  and  Barris- 
ters' Entrance  Hall,  and  Private  Rooms  for 
the  Judges,  with  a  room  for  the  Judges* 
Clerks,  and  Ante  Rooms. 

At  each  of  the  four  comers  of  the  build- 
ing is  a  Law  Library  for  the  use  of  the 
Courts.  There  are  also  Consultation  Rooms 
and  Refreshment  Rooms. 

Besides  the  several  staircases  communi- 
cating with  the  offices  in  the  basement,  and 
with  the  one  pair  floors,  there  are  for  the  use 
of  the  Judges  and  Barristers  private  Corri- 
dors and  Lobbies.  Very  extensive  Public 
Corridors  are  likewise  provided. 

The  basement  story  is  intended  to  be 
vaulted  and  rendered  fire-proof,  and  it  is 
proposed  to  be  appropriated  principally  for 
records,  and  to  contain  the  Court  Keepers 
and  other  ofi|cers'  apartments.  It  may  be 
well  lighted  and  ventilated  from  the  area 
surrounding  the  building.  Another  story 
is  proposed  above  the  ground  floor,  to  be 
lighted  entirely  from  within,  above  the  top 
of  the  courts.  In  this  story  might  be  ob- 
tained spacious  and  well  lighted  rooms  for 
Libraries,  Commissioners,  the  Ghrand  Inquest 
and  other  Juries,  Public  Offices,  &c.  &c., 
and  ample  as  well  as  convenient  access  from 
the  ground  floor  would  be  aflbrded. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


RBSTRAINT  OF  TRAJ>R. 

In  our  fourteenth  volume,  p.  106,  we  collected 
the  cases  relating  to  bonds  and  covenants  in 
restraint  of  trade;  and  in  vol.  15,  p.  211,  we 
called  attention  to  the  important  case  of 
Hitchcock  V.  Coker,  6  Ad.  &  B.  438  ;  I  Nev. 
&  P.  796.    In  a  very  late  case  the  rule  has 
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been  held  to  be,  on  motion  in  arrest  of  judg- 
ment, that  a  bond  to  restrain  trade,  unlimited 
in  point  of  space,  is  yoid,  however  limited  the 
time  may  be  in  which  it  is  to  be  enforced. 
Neither  the  time  nor  the  space  can  be  unli- 
mited. Hitchcock  ▼.  CoAer,  ubi,  sup.  The 
space  may  be  a  large  (Ustrict  of  England, 
IFickens  y.  Evans,  3  Yo.&  Jer.  318 ;  as  where 
an  attorney  was  restrained  from  practising  in 
London,  and  one  hundred  and  fifty  miles  round 
it,  the  bond  was  held  valid.  Btinn  t.  Gujf^  4 
East,  190 }  but  it  must  not  be  unlimited. 

*'  The  obligation,''  said  Lord  Abinger,  C.  B., 
**  which  the  defendant  undertakes  by  his  bond, 
is,  that  he  shall  neither  be,  nor  serve  a  coal 
merchant  in  any  capacity  fur  nine  months. 
That  goes  so  far  beyond  what  the  plaintiff  could 
require,that  it  is  an  un reasonable  restriction.  It 
is  against  the  principles  and  policy  of  the  law 
as  to  any  restraints  on  trade,  and  the  right  of 
every  man  to  be  at  liberty  to  struggle  for  his 
own  existence  in  the  exercise  of  any  lawful 
employment ;  it  is  bevond  what  is  necessary  for 
the  protection  of  tne  pluntiff,  or  what  the 
justice  of  the  case  demands."  And  Mr. 
Baron  Parke  thus  discussed  the  point  with  his 
accurtoroed  ability. 

"  A  restraint  prohibiting  a  party  from  carry- 
ing on  trade  within  certain  limits  of  space 
would  be  good,  and  a  contract  entered  into 
for  the  purpose  of  enforcing  such  an  agree- 
ment as  that  would  be  valid ;  and  the  limit  of 
the  space  is  that  which,  according  to  the  trade 
he  carries  on,  is  necessary  for  the  protection  of 
the  party  with  whom  the  contract  is  made; 
and  all  ttie  cases  cited  appear  to  turn  on  the 

auestion  as  to  the  limit  ol  space  within  which 
iie  restriction  should  extend.  Now,  where  a 
limit  as  to  space  is  imposed,  the  public,  on  the 
one  hand,  do  not  lose  altogether  the  services  of 
the  party  in  the  particular  trade — ^he  will  carry 
it  on  in  the  same  way  elsewhere ;  nor  within 
the  limited  space  will  they  be  deprived  of  the  be- 
nefit of  the  trade  being  carried  on,  because  the 
party  with  whom  the  contract  is  made  will 
most  probably  within  these  limits  exercise  it 
himseu.  But  when  a  general  restriction,  li- 
mited only  as  to  time,  is  imposed,  the  public 
are  altogether  losers,  for  that  time,'  of  the  ser- 
vices of  the  individual,  and  do  not  derive  any 
benefit  whatever  in  return  :  and  looking  at  the 
authorities  cited  upon  this  subject,  it  qqca  not 
appear  thtt  there  is  one  clear  authority  in 
£ikvonr  of  a  total  restriction  on  trade,  limited 
only  as  to  time.  The  case  ciied  from  the  year 
book,  2  Hen.  4,  pi.  26,  to  which  I  before 
referred,  and  in  which  Mr.  Justice  Hall  ex- 
pressed himself  so  strongly,  was  a  case  where 
the  restriction  was  that  the  party  should  not 
carry  on  the  business  of  a  dyer  for  half-a- 
year ;  and  he  held  that  to  be  clearly  and  ab- 
solutely void.  There  is,  in  short,  no  authority 
for  the  position  that  any  absolute  restriction, 
limited  only  as  to  time,  can  be  imposed,  except 
the  (Betum  of  fFilles,  C.  J.,  in  the  case  of  The 


Gunmakers*  Company  v.  Fell,  Willes,  388 ;  but 
his  attention  was  not  called  to  any  particular 
case  of  a  restriction  in  time  only,  and  he  pro- 
bably used  the  general  language  referred  to 
with  reference  to  these  instances  where  the 
restriction  was  partiid  both  as  to  time  and 
place,  which  occurs  in  most  of  the  cases.  It 
seems  to  me,  therefore,  that  there  is  no  au- 
thority in  favour  of  the  position  that  there  can 
be  a  general  restriction,  limited  onlv  as  to 
time,  and  that  this  case  falls  within  tiie  rule 
laid  down  bv  Tindal,  C.  J.  viz.:  that  this  is  a 
general  prohibition  from  carrying  on  trade, 
which  is  more  extensive  than  the  mterests  of 
the  party  with  whom  the  contract  is  made  can 
possibly  require.  On  that  ground,  I  think  the 
judgment  ought  to  be  arrested,  ^ard  v. 
Byrne,  6  Mee.  A  W.  645. 


THE  STUDENT'S  CORNER. 


POWER  COUPLED  WITH  INTEREST. 

To  ihe  Editor  of  the  L^gtd  Observer, 
Sir. 

I  beg  leave  to  submit  the  following  answers 
to  the  several  quseries  put  by  your  correspon- 
dent F ,  at  page  406  ofyour  last  volume  : 

First — ^That  the  devise  by  the  will  carried 
the  legal  fee,  I  think  cannot  be  doubted ;  and 
that  the  power  or  direction  to  sell,  would  sur- 
vive I  also  think  is  quite  clear,  supposing  it 
were  one  even  uncoupled ^with  interest;  for 
though  it  seems  to  have  been  well  settled  for  a 
long  time  that  a  naked  power,  uncoupled  with 
an  mterest,  would  not  surrive  at  law  if  given 
to  two  or  more  persons  specifically  named, 
(though  it  seems  to  be  otherwise,  if  given  gene* 
rally  to  executors,)  yet  a  Court  of  equity, 
woildd  certainly  enforce  it,  looking  to  the  ap- 
plication of  the  money  arising  from  the  sale  to 
be  the  substantial  part  of  the  derise,  and  the 
persons  named  to  be  mere  trustees,  bringing 
the  case  within  that  rule  of  equity,  that  a  trust 
shall  not  fail  for  want  of  trustee. — See  Har- 
grave's  note  146,  to  Co.  Litt.  1 13,a. — However, 
it  seems  to  me  that  this  is  a  power  coupled 
with  interest,  and  so  would  survive. 

Secondly.— A  will  devising  real  estate  could 
only  (before  the  recent  statute)  be  revoked  by 
another  wiU  executed  according  to  the  Statute 
of  Frauds,  or  by  such  a  change  either  in  the 
testator's  situation  or  the  nature  of  his  estate,  as 
the  court  would  consider  as  an  implied  revoca- 
tion, and  therefore  I  think  the  first  codicil  was 
inoperative  as  a  revocation  of  the  appointment 
of  M.  as  trustee,  and  of  the  devise  to  him. 

Thirdly. — ^I  think  there  being  no  words  <  f 
devise,  H.  would  have  taken  no  estate  in  the 
realty. 

Fourthly. — It  seems  to  roe  quite  clear  that 
the  second  codicil  would  not  have  the  effect  ot 
setting  up  the  first  one.  Indeed  the  point  has 
been  settled,  (see  Attorney  General  v.  Barnes, 
2  Vem.  597t)  upon  the  principle  that  what  is 
bad  at  its  creatton,  could  not  be  made  good  by 
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anytbiii[^  ejf  jmt  facto.  Mr.  Roberts,  in  his 
treatise  on  Wills,  vol.  I,  p.  105,  says  that  the 
operation  of  a  codicil,  where  it  is  a  republication, 
is  only  to  set  up  the  will  in  \t»  original  Hate 
and  efficacy  making  it  as  far  as  it  teas  effir 
dent  tn  itself  bff  the  solemnities  of  its  execu- 
tion and  legal  compass  of  expression,  reach  to 
the  date  oi  the  codicil,  and  embrace  interme- 
diate acquisitions. 

Fifthly. — The  devise  to  M.  not  having  been 
effectually  revoked,  and  supposing  him  still 
alive,  1  apprehend  the  conveyance  from  G.  and 
the  testator's  daughter  was  insufficient. 


PROOABSSITB  DUTIES  OF  BARGAINS  AND 

8ALB8. 

Is  there  a  necessity  for  any  followers  or 
progresdve  duty  on  barguns  and  sales  for  a 
vear  ?  The  usual  plan,  1  know,  is  to  use  25«. 
followers,  but  some  professional  men  do  not 
think  it- necessary,  as  they  say  the  ad  valorem 
duty  covers  all.  The  schedule  to  the  Stamp 
Act  says  nothing  about  followers  on  these  in- 
struments. 

R.  S. 


WARRANT  OP  ATTORNBT. — BANKRUPT. 

Sir, 

In  the  case  of  Crosfield  v.  Stanley,  4  Barn. 
&  Ad.  87f  it  was  decided,  that  the  operation 
of  the  7th  section  of  the  1st  Wm.  IV.  c.  7,  for 
rendering  valid  as  against  assignees  of  a  bank- 
rupt judgments  and  executions  on  cognovits  did 
not  extend  to  judgments  and  executions  on 
warrants  o^  attorney,  but  I  presume  the  latter 
are  now  placed  on  the  same  footing  as  the  for- 
mer bv  the  2  &  3  Vic.  c.  29  :  what  is  Uie 
general  opinion  of  the  profession  on  this  point  ? 

A  Constant  Reader. 


SELECTIONS 
FROM  CORRESPONDENCE. 


AFPIDAVIT    POT   RETURN  OF   PROBATE  DUTV, 

&C. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
^  Within  these  last  twelve  months  the  commis- 
sioners of  stamps  nnd  taxes  have  issued  a  new 
form  of  affidavit  for  return  of  probate  and  ad- 
ministration duties  on  the  grounds  of  mistake 
and  debts. 

As  many  of  your  subscribers  who  reside  in 
the  country  arc  not  aware  of  the  change  of 
form  in  the  above  affidavit,  and  as  it  would  be 
a  great  saving  of  time  not  only  to  the  gen- 
tlemen of  the  probate  duty  office,  but  also  to 
the  profession,  if  this  fact  were  generally 
known,  J  bey  to  call  your  reader*'  attention 
to  the  foUowmg  clause,  called  "  the  Foreign 
Property  Clause,"  which  it  is  necessary  should 


be  inserted  in  every  affidavit  on  which  the 
application  for  a  return  of  duty  is  grounded, 
and  the  words  of  which  I  give  from  tne  printed 
form  used  at  the  office.  '*  And  that  the  said 
deceased  did  not  die  possessed  of  anj  other 
personal  estate  and  effects  whatever,  either  in 
(ireat  Britain  or  elsewhere,  to  the  best  of  the 
deponent's  (or  thes^deponents,)  knowledge  and 
belief." 

*'  If  the  deceased  did  die  possessed  of  any 
other  property  in  Great  Britain  or  elsewhere, 
omit  the  preceding  clause,  and  state  where 
such  other  property  was  situated,  and  the  grosa 
amount  thereof." 

The  above  is  the  only  material  variation  from, 
or  rather  addition  to  the  old  form  of  affidavit: 

R.  0.  S. 


attorney's  privilege.— COSTS. 

Sir, 

An  attorney  of  the  Queen's  Bench  is  sued  in 
a  local  borough  court  and  pleads  his  privilege ; 
After  some  time,  the  pluntiff  not  having  replied 
or  filed  a  cassetur  breve  the  defendant  rules  him 
to  reply  and  in  due  course  si^s  judgment  of 
non  pros  for  want  of  a  replication :  tli^  taxing 
officer  of  the  court  refuses  to  give  t&e  defen- 
dant the  costs  of  this  judgment.    Is  he  right  ? 

It  appears  to  me  that  the  defendant  in  this 
case  is  entitled  to  his  costs,  in  the  same  man- 
ner as  he  would  have  been  on  any  plea  other 
than  a  plea  of  privilege,  and  that  the  pluntiff, 
to  avoid  payment  of  costs,  should  have  filed  a 
cassetur  breve,  which  he  neglected  to  do,  or  to 
take  issue  on  the  plea ;  I  can  find  no  cases 
containing  any  decision  on  the  subject ;  per- 
haps some  of  your  numerous  readers  can  refer 
me  to  some  authority. 

W.A 

[Our  correspondent  should  consult  the  new 
work  on  Costs,  by  Mr.  Mansel,  jnst  published. 

£d.] 


practice  under  imprxsonmbnt  por  debt 


ACT. 


Sir, 


By  the  2d  section  of  1st  &  2d  Vic.  110,  it  is 
enacted,  that  all  personal  actions  in  her  Ma- 
jestv's  Superior  Courts  of  Law  at  Westminster 
shall  be  commenced  by  writ  of  summons. 

I  recentlv  obtained  an  order  to  arrest  a 
foreigner,  wno  ha^  just  arrived  in  this  country, 
and  issued  a  capias  and  summons  into  London, 
and  a  concurrent  capias  into  Middlesex.  The 
defendant  was  arrested  in  the  latter  county 
during  the  close  of  the  offices ;  and  before  I 
had  time  to  issue  a  Middlesex  summons  gave 
bail,  and  has  since  left  the  country  without 
my  being  able  to  serve  him  with  process.  Can 
you  inform  me  whether  I  have  any  remedy  to 
proceed  with  my  action,  and  whether  the  oail 
are  discharged. 

A  Subscriber. 


Barristers  Called, — Attorneys  to  be  Admitted. 
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BARRISTER'S  CALLED. 
Easter  Term. 


Lincoln's  inn. 

Jamee  Adamson. 

Kenelin  Kilner. 

Walter  Wyndham  Borrell. 

Robert  Williams  Soady. 

David  Power. 

Samuel  James. 

Phillip  James  Bailey. 

William  Dudley  Ryder. 

The   Honourable   Frederick    William 

Adolphus  Bruce. 
Honourable  Edward  Cecil  Curzon. 
William  Charles  BuUer. 
Henry  Sheraton  Baker. 
John  Wickens. 

innkr  tkmplk. 

Gathom  Hardy. 

WiUiam  Buttle  Walker. 

Louis  Charles  Tennyson  D'Eyncourt 

Thomas  Acton  Warburton. 

Charles  Knowlys  Greenside. 


MIDDLE  TBMPLK. 

Benjamin  Coulson  Robinson. 

George  Whitely. 

Wilford  George  Brett. 

Richard  Burn. 

Peter  Francis  Debary. 

Charles  Andrew  Reynolds. 

Robert  RusselL 

Montagu  David  Scott. 

Henry  Edmondes. 

Edwaord  Schroder. 

Alfred  James  Peter  Lutwyche. 

Comdius  Swan  Scarbrow  White. 

Thomas  Perch. 

Hughes  Ridgway  Denton. 

Henry  Williun  Cripps. 

George  Little. 

William  Gawtress. 

George  Stevens  Allnut. 

Henry  James  MeUer. 

fl  rat's  ink. 

Charles  Garstin  Sutherland. 
John  Courteney  Bluett. 
John  Carr. 
William  Alfred  HiU. 
Robert  Hart. 


ATTORNEYS  TO  BE  ADMITTED. 
Michaelmas  Term, 


(Series  Name  and  Residence. 
Andrews,  George,  the  younger,  18,  Chad  well 

Street ;  Weymouth ;  and  23,  River  Street. 
Allpress,  Thomas  Wetham,  30,  Wilmington 

Square ;  St  Ives  ^  and*My(ldleton  Square. 
Anderson,    Eustace,    3,    Pelham    Cfrescent, 

Brompton. 
AUsop,  John  Freston,  Bungay. 


Adney,  John,  Winchmore  HiU;   and  Wool 

Bridge,  near  Wareham. 
Atkins,  John,   Beresford,  Manchester,  and 

Salford. 
Banister,  Edward,  Potiris  Place,  Southampton ; 

and  Alton. 


Bowerman,  lUchard,  Uffculme. 
Buckingham,  WiUiam,  49,  Bernard  Street : 

and  Stoke. 
Brooke,  Horace  John,  26,  Thavie*slnn. 
Bray,  William  Reginald,  Plymouth. 
Bourne,  Henry,  Bumtfoot,  Cumberland. 
Brett,  Edward,   12,  Guildford  Street;    and 

Lynn. 
BeUhoase,  Thomas  Taylor,  Wakefield. 
Browne,  Martin,  Fakenham. 
Bicknell,  Samuel,  48,  Manchester  Street. 
Blozam,  Geerre,   40,  Cadogan  Place;   and 

New  Boswell  Court. 
Bolton,  Peter  Jones,  8,  Prior  Place;   and 

Salisbury  Place,  WalwortL 

BryeU,  Theodore,  Exeter. 


7b  whom  articled  and  assigned, 
John    Henning,    Weymouth  ;    assigned    to 

John  Pooley,  60,  Lmcoln's  Inn  Fields. 
Robert  Wetham  Allpres,  Hilton. 

William  Casterton,  Angell  Court. 

Matthew  Brettingham  Kingsbury,  Bungay; 
assigned  to  James  Taylor  Margitson,  Bun- 
gaj. 

Septimus  Smith,  Blandford  Forum  c  assigned 
to  Thomas  Pearson,  Essex  Street. 

Edward  Owen,  Manchester ;  assigned  to  John 
Otven,  Manchester. 

John  Richards,  the  younger*  Reading ;  assig- 
ned to  Charles  Efweos  Deacon,  Southam|)- 
ton;  assigned  to  James  Bmton,  3,  Powis 
Place. 

Richard  John  Marker,  Uffculme. 

Phillip  Moyse  Little,  Devonport. 

Zachary  Brooke,  17,  Featherstone  Buildings. 
Jonathan  Luxmoore,  Plvmouth. 
Christopher  Rymer,  Walsingham,  Durham. 
Charles  Goodwin,  Lynn,  Norfolk. 

Thomas  Taylor,  Wakefield. 
Henry  Stokes,  Fakenham. 
Christopher  BickneU,  Manchester  Street. 
Richard  Bloxham,  New  Boswell  Court. 

Richard  Jackson,  Kingston-upon-Hull;  assign- 
ed to  William  Tredway  Clark,  Great  James 
Street. 

Charles  Henry  Turner,  Exeter;  and  John 
Browning,  Exeter. 
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Towhomaticledandassigeed,  ClerkU  Nnme  and  Rendence. 

RMI  Hoi4ce  James  Derby.  John  Bell,  Cwen  Street ;  assifirned  to  Samuel 

Bell,  Horace  Jame«,  lieroy.  yff^Wtv,  Lincoln's  Inn  Relda;  awigned  to 

William  Eaton  MouseW.  Derby. 

Bennett,  Wra.  Woollev  Leif(b,  Gawcott.  TH'''"5'J^^*7?!'  ^ VaiZl.T 

CoHterton,  Fredeiick  Samuel,  20,  Jewin  Ores-  John  Baker,  Great  Yarmouth. 

cent.  Great  Yarmouth ;  24,  Hyde  Street, 

UoDer  Stamford  Street.  ^.           ^        tr     i       o  'm:..^ 

Cree,  Thomas,  the  younger,  26,  Mornington  Thomas  Cree,  Verulam  Buildmga. 

Chainpney,  Thomas  Frederick,   14,  Ampton  William  Gray,  the  younger,  York. 

Street ;  and  York.  ,  ,     o      i    v  j, 

Calvert,  Thomas,  York.  John  Brook,  Y^.            .   -^^  ^  R Sch^rd 

Chase/ Charles    Frederick,   9,   Featherstonc  Samuel  Chase,  Reading;  assigned  to  Richard 

Buildings ;  and  16,  Tavistock  Place.  Roy,  Great  George  street. 

Carpenter,  Surrey  Edward  Samuel,  3,  Wake-  George  Simons,  the  younger,  Truro. 

field  Street;  Truro ;  and  16,  Everett  Street.  n^^\^.A    T^n^MtAtit  ba- 

Cowlard,    Henry.    6,  Ampton    Street;    and  John    ^ettb^dge  Cowlard    I^^^^              "- 

Launceston  %\f^Xied.  to  John  Darke,  Launceston. 

Cross,  Frederick,  Halesworth.                _  John  Crabtree,  Hdeswort^^ 

Clarke.  Edward  Salmon.  6,  Durham  Place;  Arthur  Clarke  BishopsgaeChurc^^ 

Hackney;  and  6,  New  Square.  signed  to  Thomas  Butts  fanqucray,  Bihh. 

•   '  opsgate  Church  Yard. 

Canning,  George  Barnes,  17,  Surrey  Street,  Thomas  Lamb,  Andover. 

Ch^eUingworthr  John   Williams,   14.    Beford  Edward  Richmond  Nicholas,  Bewedly. 

Place,  21,  Kenton  Street   ;28,  Tavistock 

Place;  13.  Burton  Crersent. 

Camden.  Charles  Taylor,  6,  Allen  Terrace,  Thomas  France,  Bedford  Row. 

Collett,  Cliaries,  67,  Lincolns  Inn  Fields.  Kinsman  and  Prichard,  Lincolns  Inn  Fields. 

Cann,  John  Stephenson,  9,  Strahan  Terrace,  Edward  Palmer  Clark,  Wymondham. 

Islington ;  ana  Wymondham.  n,     i     u 

Drew,  Alirelius  Henry  Wilmot.  40,  Ely  Place ;  Lindsey  Winterbotham,  Tewkesbury. 

Tewkesbury  s  and  31,  Dalston  Terrace. 

[7*0  he  continued.'] 

crrDi?T}Tr\n .  nnTTUTQ  *^^  time  allowed  by  law  for  the  suspension 

bUFBKlUK  OUUKlS>.  of  the  vesting  of  chattel  interests,  the  specifie 


mn  C|ixsicen0i:*)f  erourt. 

WILL. — 8FECIFIC  GIFT  OP  CHATTELS.— 
REMOTENESS. 


gift  was  void  for  remoteness^  and  it  vested 
absolutely  in  B.,  but  whether^  as  being  the 
person  beneficially  entitled  in  possession,  or 
as  residuary  legatee,  quaere. 


A.  devised  his  mansion  house  to  B.  for  life,  i  This  case  was  argued  before  the  yice  Cksrn* 
remainder  to  B.'sJSrst  and  other  sons  in  tail  cellor  last  summer.  The  points  in  the  case 
male,  with  several  remainders  over  for  life  may  be  easily  understood  from  the  judgmenl. 
and  in  tail,  and  he  beaueathed  his  plate  and  ,  which  his  Honor,  after  full  consideration,  de- 
other  specific  chattels  in  and  about  his  livered  on  the  second  day  of  last  term. 
mantion  house  to  trustees,  to  permit  the        The  Vice  ChancelloTj'^Oxi  the  11th  of  Oc- 


same  to  be  used  and  enjoyed  by  the  person 
for  the  time  being  entitled  in  possession  to 
the  mansion  house  under  his  will,  until  a 
tenant  in  tail  of  the  age  of2\  should  be  in 
possession  thereof,  ana  then  the  plate  and 
other  specific  chattels  to  go  to  him  ;  and  he 
gave  the  residue  of  his  personal  estate  to 
such  person  as  at  his  own  death  would  he 
entitled  beneficially  in  possession  to  the 
mansion  house.  B.  being  such  person  took 
the  residue,  and  C.  the  eUest  son  ofB.,  and 
bom  before  the  testator's  death,  having  bC" 
come  the  first  tenant  in  tail  entitled  in 
possession  to  the  mansion  house,  claimed  the 
plate  and  other  chattels  specifically  be^ 
queathed:  Held,  that  as  a  tenant  in  tail 
of  the  age  of  2\t  might  not  be  necessarily 
in  possession  of  the  mansion  house  withtn 


tober,  1814,  Sir  Henry  Carr  Ibbotson  made 
his  will.  At  that  time,  oy  virtue  of  a  settlement 
made  on  his  marriage,  his  mansion  house  at 
Denton  Park  stood  settled  to  the  use  of  him. 
self  for  life,  with  remainder  to  trustees  to  pre* 
serve  contingent  remainders,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the 
marriage,  severally  and  successively  in  tail 
male,  with  remainder  to  the  use  of  himself  in 
fee.  By  his  will  he  devised  the  reversion  in 
fee  of  his  mansion  house  to  the  use  of  bit 
brother.  Sir  Charles  Ibbotson  for  his  life,  witk 
remainder  to  trustees  to  preserve  contingent 
remainders^  with  remainder  to  the  use  of  the 
first  and  other  sons  of  Sir  Charles  Ibbotson, 
severally  and  successively  in  tail  male,  with 
remainder  to  the  use  or  his  own  daughters 
severally  and  successively  in  tail,  with  several 
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remalnden  over  for  life   and  in  tail,  with 
remaiDder  to  hia  own  rij(bt  heirs.    He  then 
frvfe  io  the  words  following:   "I  ff\ve  and 
beqaeath  unto  Win.  Charlton   and  Matthew 
Wilson,   their  executors,  administrators,  and 
assies,   all  m^  plate,  pictures,  books,  and 
household  furniture  in  and  about  my  mansion  ' 
house  at  Denton  Park,  upon  trust,  to  permit 
the  same  to  be  ured  and  enjoyed  by  the  person 
and  persons,  who,  for  the  time  bemg  shall  be 
entitled  in   possession  to   my  said  mansion 
house,  under  and  by  virtue  of  the  settlement 
made  upon  my  marriage  or  of  the  limitations 
contained  in  this  my  will,  until  a  tenant  in  tail 
of  the  age  of  21  years  shall  be  in  possession  of 
my  sai^  mansion  house,  and  then  the  said 
plate,  pictures,  books  and  household  furniture 
are  to  go  and  belong  to  such  tenant  in  tail.    I 
give  and  bequeath  all  the  rest  and  residue  of 
my  personal  estate  and  effects,  after  payment 
of  my  just  debts,  funeral  and  testamentary 
expences  and  legacies,  and  subject  thereto, 
unto  the  person  who  at  my  decease  will  be 
entitled  beneficially  in  possession  to  my  said 
mansion  house  at  Denton  Park,  and  I  con- 
stitute and  appoint  my  brother  Charles  Ibbct- 
son  executor  of  this  my  will."     The  testator 
afterwards  made  a  codicil  not  affecting  the 
mansion  house,  the  specilic  gift,  or  the  residu- 
ary bequest,  and  he  died  in  1825  without  is^ue. 
In  the  same  year  the  will  was  proved  by  Sir 
Charles  lbbetson»  who,  on  the  testator's  death, 
became  beneficially  entitled  in  possession  to 
the  mansion  house,  and  consequently  was  his 
residuary  legatee.    Sir  Charles  Ibbetson  has 
died  lately.    His  eldest  son,  the  present  Sir 
Charles  Henry  Ibbetson,  was  born  before  the 
death  of  the  testator,  (Sir  H.  C.  Ibbotson)  and 
has  now  attained  the  age  of  twenty*one  years. 
And  the  question  now  is  who  became  entitled 
to  the  snhjecU  of  the  specific  gift  ?   The  words 
in  this  case  are  singular,  and  unlike  the  words 
in  any  reported  case.    The  gift  is  in  the  simple 
form  of  a  declaration  of  trust,  not  requinng 
any  settlement  to  be  executed.    It  has  no  snch 
qualifying  words  as  are  found  in  the  case  of 
Cower  V.  Grotvenor,*  and  other  cases,  namely 
"  aa  far  as  they  can  by  law,"  or  "  as  far  as  the 
rules  of  law  and  equity  will  permit.''    The 
gift  referring  to  the  limitation  in  the  settle- 
ment and  in  the  will  of  the  mansion  house, 
meant  to  pass  the  chattels  in  succession,  but 
the  will  is  so  expressed,  that  if  it  were  literally 
carried  inta  effect,  it  might  have  happened,  to 
use  the  expression  of  L^rd  Eldon  in  fFare  v. 
PolkUlfi  that  no  tenant  in  tail  of  the  age  of 
twenty-one  years  might  have  been  in  posses- 
sion of  the  mansion  house  for  two  centuries ; 
and  consequently  the  absolute  interest  in  the 
plate  and  other  articles  would  not  have  vested 
daring  that  time.    In  Marshall  v.  Holhway,^ 
the  same  great  authority  says,  *'  the  trust  in 
this  C4se  for  accumulation  I  think  bad,  because 
it  may  last  for  ages,  "  and  under  the  will  of  Sir 
Henry  Garr  Ibbotson  the  suspension  of  the 
vesting  of  the  chattels  might  have  endured  for 


ages.  The  fact  that  a  tenant  In  tall  of  the 
age  of  twenty-one  years  has  become  possessed 
or  the  mansion  house  within  the  space  of 
twenty-one  years  from  the  death  of  the  testator 
is  immaterial,  for  the  validity  of  the  gift  must 
be  determined  by  considering  how  it  stood  at 
the  death  of  the  testator,  and  unless  it  was  such 
that  if  it  ever  took  effect  at  all,  it  must  of  ne- 
cessity have  vested  the  absolute  interest  in  some 
one  within  the  period  allowed  by  law,  it  was 
bad  then  and  must  be  so  now.  For,  as  Sir  ^i 
Grant  stiya,  in  Lord  Southampton  v.  Marquis  of 
Hertford^  an  executory  devise  exceeding  the 
allowed  limits  is  void  in  /o/o,"  and  in  TqUc^ 
mttche  V.  Ear/  of  Coventry,^  Lord  Brougham 
says,  **  to  argue  from  the  fact  that  the  person 
was  in  esse  at  the  date  of  the  will,  who  became 
Lord  Vere,  is  to  rely  upon  an  accident :  the 
event  might  have  been  otherwise.  He  would 
not,  ejp  necessitate,  answer  the  description 
within  the  allowed  period.  The  estate  must 
be  certain  so  as  within  the  time  to  vest  in  the 
person  described,"  and  upon  the  fullest  con- 
sideration, 1  am  of  opinion  that  so  far  as  the 
gift  was  framed  to  take  effect  after  the  death 
of  Sir  Charles  Ibbotson,  it  was  void.  Whether 
it  was  good  as  a  gift,  to  him  for  life  only,  and 
void  as  a  gift  in  remainder  after  his  death  ;  or 
whether  it  might  i'C  conbtrued  as  a  gih  abso- 
lutely to  Sir  Charles  Ibbotson,  according  to 
Yvbat  seems  to  be  the  opinion  of  Lord  Broug^ 
ham  upon  the  gift  in  Lord  Vere's  will  to  the 
third  Lord  Vere,  it  is  not  necessary  to  decide ; 
because  Sir  C.  Ibbotson  was  residuary  legatee. 
Upon  the  whole  I  think  that  under  the  will  of 
Sir  Henry  Carr  Ibbotson,  Sir  Charles  Ibbotson 
took  absolutely  the  subjects  of  the  specific  gift. 
IbhotJton  V.  Ibbatson.^M  Westminster^  April 
16th,  1340. 


•  5  Madd.  337. 
t  2  Swanst.  480. 


b  11  Ve8.-283. 


€kuttn*i  Vf  nc|). 
[Before  the  Fotir  Judges.] 

CHURCH  RATB. — PROHIBITION. 

ffhere  the  parishioners  in  nestry  assembled, 
have  refuted  to  make  a  church  rate,  the 
churchwardens  cannot  of  their  own  au- 
tkority,  even  though  tlte  church  is  in  want 
ofrepmrs,  make  a  rate  for  that  purpose. 

IFhere  such  a  rate  is  made  by  the  churchward' 
dens  alone,  and  a  suit  instituted  in  the  ec- 
clesiastical  court  to  etforce  it,  the  common 
law  courts  are  bovnd  to  interfere  byprohi" 
bition. 

The  declaration  stated  in  substance^  that  the 
churchwardens  of  Bndntree  had  summoned 
the  vestry  to  make  the  necessary  repairs  of  the 

Earish  cnurch.  The  inhabitants  had  assem- 
led  in  vestry  on  the  2d  of  June^  according  to 
the  summons,  but  had  refused  to  make  a  rate ; 
and  the  churchwardens  had  then  made  a  rate 
on  their  own  authority.  They  had  then  pro- 
ceeded agunst  Mr.  Burder  in  the  Ecclesiastical 
Court  to  enforce  a  payment  of  the  rate.  He 
had  pleaded  the  refusal  of  the  vestry  as  a 

d  2  Ves.  &  Bea.  62. 
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f(round  why  that  Court  should  not  allow  the 
libel  in  proof,  but  that  Court  had  admitted  it : 
and  hence  the  application  for  a  prohibition. 
The  questions  raised  upon  this  prohibition 
were :  first,  whether  the  rate  made  under  the 
circumstances  stated,  was  a  bad  or  a  good 
rate ;  and  secondly,  whether  this  Court  had 
authority  to  prohibit  the  Ecclesiastical  Court 
from  proceeding  further  in  the  discussion  of 
the  validity  of  the  rate. 

Mr.  Turner  for  the  defendants  in  prohibi- 
tion.— The  circumstances  here  amount  to  a 
contumacious  refusal  to  make  the  rate,  and 
churchwardens  were  therefore  empowered  to 
make  it.  The  questions  raised  by  this  decla- 
ration and  demurrer  are :  whether  the  church 
rate  is  valid,  and  whether  this  Court  has  juris- 
diction to  interpose  in  a  matter  of  this  sort.  It 
may  be  convenient  in  the  first  instance  to  dis- 
cuss the  latter  question.  This  case  properly 
belongs  to  the  jurisdiction  of  the  Ecclesiastical 
Court,*  and  has  done  so  since  the  statute  de 
circufMpecte  f^gaiis.  This  Court  may  interfere 
with  the  Ecclesiastical  Court  where  the  ques- 
tion is  on  a  custom.  There  is  no  such  ques- 
tion here,  nor  a  question  of  prescription  or 
modus,  or  the  construction  of  a  statute;  other- 
wise, it  is  admitted  that  the  jurisdiction  of  this 
Court  would  attach,  Blackeit  v.  Blieard,^  Byer- 
lev  v.  fFinduSi^  Darby  v.  Cosim,^  Paxton  v. 
Knight j^  Full  V.  HutchinsS  The  question  in 
this  case  is  a  simple  matter  of  Ecclesiastical 
jurisdiction,  and  there  is  nothing  which  brings 
that  jurisdiction  into  collision  with  the  tem- 
poral courts.  If  so,  their  having  jurisdiction, 
it  must  be  presumed  that  the  Ecclesiastical 
Court  will  do  its  duty.  Ex  parte  Farmer.^  It 
is  clear  that  the  rate  is  good,  for  the  making 
of  a  rate  for  the  needful  reparation  of  the 
church  (and  there  is  no  doubt  here  that  the 
reparations  were  needful)  is  a  duty  of  the  church- 
wardens. The  King  v.  St,  Mary^s  Lambeth,^ 
Jeffrey^  ctae}  Paget  v.  Crompton,^  Starkey  v. 
Barton}  Buck  v.  ttampneth^  and  Anonymous,^ 
in  the  last  of  which  it  was  held,  that  where 
the  Ecclesiastical  Court  has  cognizance  of  the 
case,  though  the  proceedings  may  be  irregular, 
they  will  not  be  examinable  in  this  Court. 
That  doctrine  has  been  since  upheld  in  a  great 
many  cases.  This  case  is  now  only  advancing 
to  judgment,  and  the  Common  Law  Court 
must  wait  till  judgment  is  pronounced,  and 
error  will  be  a  ground  for  a  prohibition,  if 
error  is  then  discovered.    The  subject-matter 

«  2  Inst.  602,  Articuli,  Cleri. ;  Reg  r.  St. 
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of  the  rate  being  the  repidrs  of  the  churchy 
made  the  rate  itself  Ic^al,  for  the  churchwar- 
dens are  bound  to  repair  the  church.  Prideaws,^ 
Digges,P  and  Burn,^  all  agree  in  supportii^ 
the  duty  and  liability  of  the  churchwardens  in 
respect  of  the  repairs  of  the  church.  Prideaux, 
one  of  the  highest  possible  authorities,  says/ 
of  churchwardens:  "They  are  fully  em- 
powered to  perform  this  duty  bodi  by  the 
appointment  to  office  by  the  parish,  and  by 
the  authority  of  the  ordinary,  so  that  they  need 
not  take  the  consent  or  actvice  of  either,  bat 
are  themselves  sole  judges,  as  representiiijg 
both  the  ordinary  and  the  parish,  of  what  is 
needful  to  be  done  therein ;  however,  it  is  ad* 
visible  for  the  contentment  of  the  parish  thai 
they  should  not  enter  into  great  repairs  with- 
out first  taking  the  sense  of  their  nei^bours. 
But  if  they  will  do  so  without  such  advice,  they 
have  by  virtue  of  their  office,  full  power  and 
authority  so  to  do ;  and  if  they  are  indiscreet 
enough  to  make  a  church  rate  where  none  is 
required,  vet,  if  they  have  truly  laid  out  the 
monev,  tney  must  be  reimbursed  therein. 
Fraua  and  deceit  would  be  against  them,  but  if 
only  indiscretion  can  be  urged,  they  vrill  not 
suflfer,  for  the  parish  should  have  chosen  wiser 
men  for  the  office."  These  are  the  expres- 
sions of  Prideaux,  and  that  great  writer  then 
draws  a  distinction  between  repairing  a  church, 
and  new  building  it,  and  states  that  in  the 
latter,  but  not  in  the  former  case,  the  church- 
wardens must  have  the  consent  of  the  parish- 
ioners. That  last  expression  proves  that  in 
the  former  case  tiie  consent  of  the  parishioners 
is  not  necessary.  That  doctrine  is  supported 
by  two  anonymous  cases."  Lord  Stomelt  in 
Mmfnard  v.  Brand f  distinctly  recognises  this 
duty  of  the  churchwardens  as  imperative  upon 
them,  but  cautions  them  to  make  a  rate  previ- 
ously, not  because  he  doubts  of  their  power  to 
make  a  rate  for  such  a  necessary  work,  but  be- 
cause if  made  retrospectively,  it  would  on  that 
account  be  bad  at  law.  Here  a  meeting  of 
the  inhabitants  was  duly  summoned,  and  a  ma- 
jority of  the  inhabitants  present  at  the  meetio^ 
contumaciously  refused  to  make  a  rate.  It  u- 
dear  that  if  all  the  inhabitants  had  stayed 
away  from  the  meeting,  the  churchwardens 
might  have  made  the  rate  in  their  absence. 
There  is  no  difference  between  neglect  in  ab- 
senting themselves,  and  cootumaaousness  in 
refufdnf^  to  make  the  rate;  and  as  it  is  the 
unqualified,  and  indisputable  duty  of  the 
churchwardens  to  attend  to  the  repairs  of  the 
church,  the  rate  now  made  most  be  considered 
as  made  on  a  lawful  occasion,  and  in  a  law- 
ful purpose.  Gandem  v.  Selbyi'  and  there 
must  be  judgment  for  the  defendants. 

The  Attorney  General^  contrh. — It  is  admitted 
for  the  plaintiif  that  the  prohibition  cannot  be 
sustained  if  the  rate  Is  good.    The  arguments 
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used  on  the  otker  side  to  shew  that  the  rate  is- 
^ood  when  made  by  the  churchwardens  without 
the  assent  of  the  paridhioners^  go  to  shew  that  it 
would  be  so  if  made  uoder  the  same  circum- 
stances by  the  bishop  or  rector.  Similar  ar- 
guments would  five  the  Crown  the  power  to 
tax  the  peo^e  if  the  Parliament  retused  the 
supplies.  There  was  no  such  power  given  to 
parish  oflScers  in  the  times  of  popery,  nor  at 
the  reformation,  and  yet  at  both  periods  the 
powers^  of  these  officers  were  the  subject  of 
discussion.  There  was  a  case  in  the  time  of 
Edward  3,^  in  which  a  prohibition  was  moved 
for  in  a  case  like  this,  and  was  granted  be- 
cause the  rate  which  the  Ecclesiastical  Court 
was  moved  to  enforce  had  been  made  by  the 
churchwardens  without  the  assent  of  the  pa- 
rishioners. So  far  therefore  as  the  granting 
of  a  prohibition  goes,  there  is  a  direct  autho- 
rity against  the  right  of  the  churchwardens  to 
make  a  rate  of  this  kind.  Then,  as  to  Lord 
SioweWs  opinion :  the  case  cited  as  decided 
by  him  does  not  go  to  this  point,  but  in  a  work 
which  he  was  accustomed  to  cite  with  the  great- 
est respect,  (Ayliff's  bookj^  though  it  is  said 
that  the  charchwardens  ought  to  sunjimon  the 
parishioners  before  the  Ecclesiastical  Court  if 
they  refuse  to  make  a  rate,  there  is  not  the 
least  assertion  of  the  power  now  contended  for 
as  existing  in  the  churchwardens ;  but,  on  the 
contrary,  Ayliff  expressly  says  :  "  But  the 
churchwardens  cannot  of  themselves  impose  a 
tax  for  the  repairs  of  the  church,  but  the 
greater  part  of  the  parish  may  make  a  law  for 
Uiat  purpose."  The  same  rule  is  laid  down  by 
Oibson,w  and  by  Prideaux,^  and  in  BurnT  there 
is  a  form  of  assessment  given  which  distinctly 
shews  that  the  rate  cannot  be  made  by  the 
churchwardens  alone.  Fitzherbert^  is  to  the 
same  effect.  In  Cockburn  v.  Harvev,^  Lord 
Tenterden  clearly  adopted  this  view  of  the  law  $ 
for  in  giving  the  judgment  of  the  Court  in  that 
case  he  said  :^  "  Kates  for  the  repairs  of 
churches  in  parishes,  by  the  common  law,  are 
to  be  made  by  the  churchwardens  and  the 
vestry,  that  is,  by  the  churchwardens  and  in- 
habiunts  in  vestry  assembled,*'  and  that  (!ase 
decided  that  a  rate  made  even  by  a  select 
Testiy  was  bad,  because  such  a  vestry  could 
only  nold  the  powers  of  a  general  vestry  bv  the 
express  words  of  a  statute.  It  may  be  admit- 
ted that  where  the  parishioners  are  duly  sum- 
moned and  do  not  attend,  the  churchwardens 
may  make  the  rate,  but  that  is  because  they 
themselves  will  then  form  the  majority  of  the 
parishioners  present,  and  the  absentees  are  of 
course  bound  by  the  decision  of  those  who  do 
attend.  But  that  does  not  shew  that  where  a 
majority  has  r^osed  to  make  a  rate,  the  church* 
wardens  can  make  it  in  their  despite.  Gan- 
dern  y.  SeUfff^  is  of  no  authority  m  this  case — 
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it  is  the  dedsion  of  an  Ecclesiastical  Court  as 
to  the  extent  of  its  own  jurisdiction,  and  Dr. 
Lushington  himself,  in  pronouncing  judgment 
in  the  present  case,  said  of  it,  "It  is  a  case 
which,  when  it  comes  to  be  examined  with 
accuracy,  teems  ^vith  great  eccentricities,  to 
use  no  stronger  term.*'  The  churchwarden  is 
only  liable  if  he  does  not  do  his  best  to  get  a 
rate,  but  not  if  that  rate  is  refused  him,  nor  is 
he  in  the  latter  case  entitled,  of  his  own  au« 
thority,  to  impose  it.  In  Comvns'  Dige8t<^  it 
is  said,  ''  If  the  malor  part  of  the  parish  at  a 
vestry  agrees  to  maJce  repairs,  the  others  are 
bound.  But  a  rate  made  only  by  the  church- 
wardens i&  not  sufficient.''  In  the  case  of  The 
King  V.  St.  Peters  Thetford,^  a  mandamus  to 
the  churchwardens  was  refused  expressly  on  the 
ground  that  they  alone  had  no  authority  to 
make  a  rate  The  anonymous  case/  does  not 
shew  that  they  possess  any  such  authority.  In 
the  anonymous  case^  such  an  authority  is  as- 
serted, but  the  reason  given  does  not  support 
the  Return,  and  after  aU  it  is  a  mere  hasty  ex- 
pression of  the  Court  on  granting  a  rule  to 
shew  cause.  In  early  times  the  churchwardens, 
possessed  no  such  authority,  and  Archbishop 
Cranmer  proposed  that  *'  if  the  means  of  the 
church  are  not  sufficient  for  the  repairs  of  the 
church,  it  shall  be  lawful  for  the  churchwardens 
with  the  consent  of  four  of  the  more  grave  pa- 
rishioners, chosen  by  them  for  that  purpose, 
to  impose  a  tax  on  the  parishioners  for  the  re- 
pair, according  to  the  rate  of  their  ability." 
fhat  proposition  did  not  become  law,  but  it 
would  have  been  wholly  unnecessary  to  be 
made  if  the  law  was  as  it  is  now  contended  to 
be.  The  Ecclesiastical  Court  has  exceeded  its 
jurisdiction  here  in  attempting  to  enforce  a  rate 
which  is  clearly  invalid,  and  judgment  must  be 
given  for  the  plaintiff  in  prohibiton. 

Mr.  Turner,  in  reply. — Even  if  the  rate  is 
bad,  which  is  denied,  the  question  of  rate  is  al- 
together one  of  Ecclesiastical  jurisdiction. 
The  case  quoted  from  the  times  of  Edw.  3  was 
as  to  the  existence  of  a  particular  custom,  and 
the  cases  where  prohibitions  have  issued  on 
demands  for  church  rates  have  been  where  the 
rates  have  been  made  without  any  attempt  first 
to  get  the  parishioners  to  make  tnem,  or  they 
were  unnecessary.  Neither  of  those  obi ei-  tions 
exists  here,  and  the  rate  is  good,  and  must  be 
enforced. 

[The  iudgment  of  Lord  C.  J.  Denman  in  this 
case  will  be  given  in  our  next.] 

II         I     i 

Common  Igieia. 

CONSTRUCTION  OF  PARTICULARS. 

The  defendant  drought  an  action  to  recover 
damages  for  certain  goods  damaged,  and 
ceriatf  goods  not  returned,  which  had 
been  deposited  with  the  defendant  to  be 
tahen  care  of  The  particulars  gave  two 
lists  of  articles, — some  damaged,  others  noi 
returned;    Held,    that  articles  of  glass, 
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which  were  broken,  the  fragments  being 
restored,  did  not  some  within  the  latter 
description, 

Tal/ourd,  Seijt.,  moved  to  set  aside  the  ver- 
dict ID  this  cause,  and  for  a  new  trial,  on  the 
ground  of  the  improper  exclusion  of  evidence, 
and  of  misdirection  on  the  part  of  the  learned 
Judge.  It  was  an  action  brought  by  the 
plaintiff  to  recover  damages  from  the  defen- 
dant, who  was  the  proprietor  of  the  Pantech- 
nicon, for  not  havmg  taken  proper  care  of 
certain  furniture  committed  to  his  custody, 
and  for  not  having  returned  certain  articles 
which  had  been  handed  to  him.  The  action 
was  ill  assumpsit,  and  the  pleas  denied  the 
breaches  of  the  contract  alleged.  The  plain- 
tiff had  delivered  particulars,  which  contained 
lists  of  articles,  under  two  heads;  one  list 
being  of  articles  damaged,  and  the  other  of 
articles  not  returned.  Among  the  latter  were 
certain  articles  of  glass.  The  cause  was  tried 
before  Erskine,  J.,  at  Westminster,  and  the 
plamtiff  proposed  to  give  evidence  of  the  con- 
tents of  a  crate,  which  had  contained  glasses, 
decanters,  &c.,  and  which  was  included  in  the 
second  list  in  the  particulars.  It  appeared, 
however,  that  the  crate  had  been  returned, 
but  that  the  contents  were  broken.  The 
learned  Judge  thereupon  refused  to  receive 
the  evidence  proposed,  the  glass  being  da- 
maged only,  and  not  wholly  detained,  and 
directed  the  jury  to  leave  those  articles  out  of 
consideration.  It  was  urged  that  the  glasses, 
&c.  being  broken,  ceased  to  be  such  articles 
as  they  were  described  to  be,  and  that  they 
were  in  fact  within  the  second  list  in  the  par- 
ticulars. The  plaintiff  was  therefore  entitled 
to  prove  them  within  the  description  given  of 
them. 

Tlndal,  C.  J. — ^The  declaration  contains  two 
breaches,  one  for  not  returning  certain  articles, 
the  other  for  not  taking  care  of  cerUin  other 
articles.  Ihe  particulars  adopt  these  posi- 
tions, and  give  two  sets  of  arUcles, — one  not 
returned,  and  one  not  taken  care  of.  It  would 
be  granting  permission  to  mislead  the  defen- 
dant.  if  the  principle  upon  which  this  motion 
is  founded  were  allowed  to  prevail. 

Bosanquet,  J  —I  am  quite  of  the  same  opi- 
nion. 

The  rest  of  the  Court  concurred.— J/om  v. 
SmUh,  E.  T.  1840.    C.  P. 

^r^^tqvLtt  of  |9Ifatf. 

PARTICULARS. — PLEA  OF  PAYMBNT. — BA- 
LANCE OP  ACCOUNT. 

fFhere  a  plaintiff  has,  be/ore  action  brought, 
delivered  the  particulars  of  his  demand,  and 
<0erwards  in  his  partictdars  delivered  with 
his  declaration,  he  states  that  he  seeks  to 
recover  a  certain  balance,  and  refers  to  the 
previous  particulars,  the  case  is  not  with* 
in  the  rule  of\  Fict.  T,  T. 

TWa  )JM  an  action  for  work  and  labour,  &c. 
to  ivhich  the  defendant  pleaded  the  general 
issue,  l-he  bill  of  particulars  was  as  follows : 
•  Ihis  action  is  brought  to  recover  the  sum  of 


77/.  4#.  11//.,  for  work  and  labour,  also  fi»r 
goods  sold,  the  full  particulars  whereof  exceed 
three  folios*  and  have  been  already  delivered." 
The  bill  alluded  to  had  been  delivered  before 
action  brought,  and  stated,  that  the  pliuntiff 
intended  to  seek  to  recover  77/.,  the  balance 
of  1231.,  and  acknowledged  receipts  -by  cash 
at  various  periods,  amounting  together  to  46/. 
At  the  trial,  the  plaintiff  put  in  his  bill  for 
123/.,  but  the  jury  negatived  all  the  items  ex- 
cept as  to  a  sum  of  59?.  7s.,  for  which  amount 
they  found  for  :he  plaintiff. 

Vrowder  now  moved  to  reduce  the  verdict 
to  13/.  7s.,  on  the  ground  that  the  plaintiff, 
having  in  his  particmars  given  credit  for  46/., 
the  utmost  he  was  now  entitled  to  recover  was 
the  difference  between  that  sum  and  the  value 
of  the  work  found  by  the  jury  to  have  been  per- 
formed. The  R  G.  T.  T.  I  Vict,  provides, 
that,  "  in  any  case  in  which  the  plamtiff  (in 
order  to  avoid  the  expenses  of  a  plea  of  pay- 
ment) shaU  have  ^ven  credit  in  the  particulars 
of  his  demand  for  any  sum  or  sums  of  money 
therein  admitted  to  have  been  pud  to  the 
plaintiff,  it  shall  not  be  necessary  for  the  de- 
fendant to  plead  the  payment  of  such  sum  or 
sums  of  money/1 

Parke,  B  —The  present  case  does  not  fiall 
within  that  rule,  which  goes  on  to  state,  that 
"  it  is  not  to  apply  to  cases  where  the  pluntiff, 
after  stating  the  amount  of  ^is  demand,  states 
that  he  seeks  to  recover  a  certun  balance, 
without  giving  credit  for  any  particular  sum 
or  sums.'*  Now,  in  these  particulars,  the  de- 
mand is  for  ITL  4s.  Wd.,  generally,  without 
giving  credit  for  any  thing  specific.  Nor  is 
this  altered  by  the  reference  made  to  the  for- 
mer  particulars ;  for  in  order  to  bring  a  case 
within  the  rule,  it  is  necessary  that  the  admis- 
sion^ has  been  made  with  tne  view  of  pre* 
venting  the  necessity  of  putting  a  plea  of  pay- 
ment on  the  recora,  which  cannot  of  course 
apply  to  particulars  delivered  before  any  ac- 
tion was  brought  at  all. 

Alderson,  B . — ^The  reason  for  referring  to 
the  account  delivered  before  action  brought, 
was  probably  to  prevent  an  order  for  better 
particulars  being  made  with  costs. 

Rule  refused.  Bosley  y.  Mowre,  E.  T.  J  MO. 
Exch. 
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New  Teials 
/ZoNoMn^  wuUtermmtd  ai  the  end  of  Batter  Terwu 

1840. 

MickaeimaM  Term,  ifes. 

Oloooeiter — Luzton,  assiipfiee,  &c.  v.  Guppy 

Lancaster^Leadbeater  v.  Hart 

Cumberland — ^The  J3<^een  v.  Hie  Inhabitants  of 

Maryport 
Northamberland — Doe  on  the  several  demises  of 

Nicholson  v.  Welfoid 
Somerset — Fox,  administrator,  &c.  v.  Waters  and 

another,  ezecators,  &c. 
Carnarvon — Doe  on  the  demise  of  Wynne,  Esq.  v. 
Parry,  clerk,  and  others 
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Carnuuthen— ETftnB  t.  Reet,  Eiq. 
Carmarthen  J 
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Hilary  Term,  1839. 

Middleaez—Tbe  Qneen  t.  Sarah  Virrier 

SiiDiy  admioiatratrix,  &c.  r.  TbomaSy 

Esq.,  M.  P. 
Ladd  r.  Thomas  and  an« 
Middlesex — Smyth  ▼.  Boards 
London — Poole  r.  Crowder  and  an. 
,,      Geary  r.  Harvey.  Esq.  M.  P. 
»y      The  Birmingham,  Bristol,  and  Thames 

Junction  Railway  Company  ▼.  Locke 
,,      Hey  r.  Wyche 

Lady  Tufton  and  an.  v.  Whitmore  &  an. 
Baker  ▼.  Baker 

Sadler  and  others  v.  Whitmore  and  o^then 
Braoey  r.  Carter 
Abrahams  ▼.  Skinner 
„      Hart  V.  Crowley 

Eaaier  Term,  1839. 

Middlesex— Edan  t.  Dudfleld 

The   Aylesbury  Railway  Qompany  r. 

Thompson 
Delisser  r.  Towne 
Lynch,  an  infant  t.  Nnrdin 
Hawkins  ▼.  Paxton 
Doe  dem.  of  Ire  v,  Scott  and  another 
Milligan  ▼.  Wedge 
„        Bennett,  exor.  &c.  t.  Burton,  clerk 
London — ^Boorman  and  others  t.  Brown 
Rogers  t.  Custance 
Bnys  T.  Bennetts  and  others 
Bultand  others  v.  Morrell  and  othen 
Lincoln — Doe  d.  of  Long  and  others,  Churchwar- 
dens, &c.  V.  Chapter  of  Peterborough 
Leicester— Knight  v,  Mc  Donall  and  others 
Northampton— Doe  d.  Norton  &  others  ▼.  Webster 
Nottingham— Williams,  wo.  extriz.,  &c.  t.  Fos- 

brooke 
Sussex — Adnam  v.  Thomson 

„      Boyce  r.  Ogle 
Essex— Taylor  v,  Henniker,  Bart,  (case) 
,•       Same  v.  Same  (iretpiut) 
„        White  ▼.  Cutta 
Hertford— White  v,  Donald 
Gloucester— -Doe  d.  Allen  v.  Allen  and  another 

„  Hoare  r.  Scott 

Salop — Sorith  r.  Sunley 
„      Lead  v.  Summers 
Monmouth — Doe  d.  Thomas  ▼.  Beynon 
Chester— The  Mayor,  Alderman,  and  Burgesses  of 
the  City  of  Cheater  r.  Peers 
„      Bunting  v.  Barlow 
Radnor— Doe  d.  Crowther  ▼.  Drew 
Carmarthen— Jones  r.  Downman 
Cardigan- Jones  t.  Jones  (m  replevin) 
Flint — Adams  ▼.  Jones 
Norfolk— King  t.  Bnrrell 

„        Rat  r.  Borton,  clerk,  and  another 
Cambridge— Mitchell  ▼.  Foster 

99  Doe  several  demises  of  lliomson  and 

others  t.  Amcnr 
Bedford— Smith,  wo.  ▼.  Smith 
Suffolk— Doe  dem.  Garrod  t.  OUey  aUd  another 
Bucks— Doe  d.  Farmer  the  elder  v.  Howe 
Lancastep— Haigh  and  another  v.  BrookB 
9f  Bayley,  Gent.,  one,  &c.  t.  Ashton 

99  The  Queen  v.  Sharp 

99         Ridgway  St  others  t.  Ewbank  &  another 
York— Tomlin  v.  Bowskill 
99      Lockwood,  clerk,  ▼•  Wood 
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Same  ▼.  Lund 

Culverson  t.  Melton 

Bentham  t.  Martindale 
99      The  Queen  t.  Stamper  and  another 
Northumberland — Stephenson  t.  Stainthorpe  &  an. 
Town  and  County  of  Newcastle— Gibson  t.  Kirk 
Cumberland— Martindale  v.  Smith 
Cornwall — Powning  v.  Leach  and  another 
Somerset— The  Queen  r.  Walter  Irvine 

Driniiy  Term,  1839 

Middlesex — Dixon  v.  llompson 

,9  Banks  v.  Rough,  sued,  ftc. 

9,  Nathan  v.  Irwin 

York— Bacon  v.  Smith  and  another,  assignees,  ftc. 

Michaelmas  Term,  1839. 
Middlesex — Poole  v.  Sedden  and  another 
Stapleton  v.  Harper 
Doe  d.  Lytter  and  others  v.  Goldwin 
Lewis  V.  Reillv  and  another 
Lane  v.  MuUins 
Wilcoxoo  V.  Walker 
„  Meredith  and  another  ▼.  Simmons 

London— Slifield,  executrix  r.  Rivolta 

,,        Hankey  and  others,  assignees,  &c.  v.  Cobb 
Essex — Chaney  v.  Payne 

9,      Birmingham,  Bristol,  and  Thames  Junc- 
tion Railway  Company  v.  Holford 
Kent— Abingtoo,  Esq.  v.  Lipscomb 
Surrey — Doe  d.  Angell  v.  Angell 

„        Doe  d.  Angell  v.  Angell  ( Barham,  tenant) 
„        GUlonv.  W«tt 
Lincoln— Carrett  v.  Morley  and  othen 
Same  v.  Same 
Bonner,  clerk  v.  Prest 
Beadsworth  V.  Torkington 
Leicester— Doe  d.  Storges  v.  Ward  and  others 

„        Fosbrooke  v.  Fosbrooke 
Berks — Lock  v.  Sellwood 

Sellwood  V.  Mount  and  others 
Green  v.  Neale  and  another,  since  deceased, 
sued  with,  &e. 
Gloucester— Wintle  v.  Freeman 

„  Same  v.  Same 

Oxford — Doe  d.  Cozens  v.  Cosens 
Devon — Bickford  and  others  v.  Skews 
99      Webber  ▼.  Richards 
„      Neck,  executor,  &c.  v.  Smart 
Hants— Doe  d.  Fleming,  Esq.  v.  Snook  and  another 
Cambridge— The  Queen  ▼.  Brown,  clerk,  &  an. 
Pembroke — Baron  de  Rutzen  and  Wife  v.  Farr 
Cardigan — Doe  d.  Davies  v.  Davies 
Carmarthen — Lang  and  others,  surviving  execu- 
trix and  executor,  &c.  v.  Ne/U  and 
another 
Westmoreland — Fisher,  clerk  v.  Birrell  and  anor. 
Northumberland— The  Queen  v.  Warkman,  clerk 
„  Brunton  and  others  v.  Hall 

99  Nixon  V.  Nanney9  E^^* 

Lancaster^mith  v.  Burdekin 
99  Richardson  v.  Dunn 

99  Relden  v.  Seddon  and  others 

Laneaster— The  Master,  Wardens,  and  Society  of 
the  Art  and  Mystery  of  Apothecaries 
of  the  City  of  London  v.  Greenough 
Green  and  others  v.  Smiti&ies 
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aUarp  T^rm,  1840. 

—Mason  v.  Paynter,  Esq. 
Baker  v.  Woollams  and  another 
Blagg  V.  Aston 
Scott  V.  Pkrker 
Uickey  v.  Edgington 
Connelly  v  Holt 
Curlcwis  V.  Coriield 
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London— The  Queen  of  Poitogal  t.  Rothschild 

and  others  • 
Niven  and  another  v.  Devaux  and  anor. 
The    London   Grand  Jnnction  Railvray 

Company  r.  Gonaton 
Same  v.  Graham,  M.  D. 
Wheeler  y.  Montifiore  and  others 
Thompson  ▼.  Stuart 
Ward  ▼.  Law,  one  of  the  public  officers, 

&c. 

Easter  Term,  1840. 

Middlesex— Claridge  ▼.  Latrade 
Same  v.  Same 
Roxburgh  v.  Devon,  Esq. 
Impett  V.  Phillips 
Snagg  r,  Greme,  sued  with  Lamb 
Bell  ▼.  Mantle 

Carpenter  r.  Wall,  a  prisoner 
Lane  and  others  v,  Burghart 
Kelly  V,  Curlewis 
Bingham  y.  Stanley 
,,  Foxcroft  ▼.  West 

London — Ellwand  v.  Melrillc 
.,        Same  v.  Same 

Collard  and  anor.  v,  Allison  and  anor. 
Hackwood,   who  has  survired,   &c.  v. 
Somes 
„        Benson  y.  Blunt 
Leicester— Hopley  t.  Crocket,  clerk 
Warwick— Doe  d.  Earl  of  Abergayenny  y.  Hawkes 
Northampton — Davies  y.  Thompson 
Sussex-^Beale  y.  Holmes 

„      Candle  y.  Seymour,  Esq. 
Surrey — Cantwell  y.  Saunders 
„      Darby  y.  Harris  and  others 
„      Hornby  y.  Coulton 
Gloucester— Slatter  y.  Oakley 

„  Davies  y.  Black,  clerk 

Berks— Doe  d.  Ewer  y.  Willis 

„      Eblett  y.  Haslam 
Stafibrd— Doc  d.  Elwell,  assignee,  &c.  y.  Hordern 

and  another 
Worcester — Aston  y.  Gandon 
Chester — Filton  y.  Hammersley 
Denbigh — Jones  y.  Overton 
Radnor — Lewis  v.  Meredith  and  others  (in  replevin) 
York— The  Manchester  and  Leeds  Railway  Com- 
pany y.  Pawcett 
Norfolk— Browne  v.  Clarke,  sued,  Ac 
„        Sheppard  v.  Dry  and  Everltt 
Bucks — Champion  v.  Orimts 
bucks — Champion  v.  Oriffits 

„      Clayton,  Bart.  v.  Corby 
Devon— The  Hon.  N.  Fellowes  v.  Clay 
Same  v.  Same 

Doe  d.  Williams,  Bart.  v.  Nanceheville 
„      Green  v.  Eales 
,t      Doe  d.  Earl  of  Egremont  v.  Hellings 
„      Same  v.  Same 

„      Ramsey,  the  younger,  and  anor.  y.  Beaver 
Somerset-i^Apdrews  and  another,  administrators, 
&c.  y.  Goodfellow  aad  another 
Pharazin  v.  Johnson 
Padfield  v.  Tapp 
Doe  d.  Avery  v.  Avery 
Doe  d.  Earl  of  Egremont  v.  Date  &  an. 
Same  v.  Williams  and  another 
Same  v.  Stockham 
Same  v.  Bellamy 
Same  y.  Pulman  and  others 
Same  v.  Warden  and  another 
Same  v.  Gould  and  others 
Hants— The  Queen  v.  Buckley 
Dorset— Smith  y.  Chambers  &  ors.,  assees.,  Ac. 
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COURT  IN  BANCO. 

Perismptorv  Rules /or  Trinity  Term,  1840. 

First  Day, 
Wilton,  Gent.,  one,  &c.  v.  Chambers 
Atkinson,  Esq.,  y.  Jones,  widow,  execatrix 
Same  v.  Same 

Knight  y.  M*Douall  and  others,  in  rqtkmn 
Same  v.  Same,  ditto 
Evans  v.  Okell 

The  Queen  r.  Justices  of  Middlesex,  Singham  apL 
The  Queen  v.  Inhabitants  of  Bamanl  Castle 
The  Queen  y.   Leicestershire  and  Northampton 

Union  Canal  Company 
The  Queen  v.  Justices  of  the  Cinqae  Ports 
Fenton  v.  Dimes 

The  Queen  v.  Justices  of  west  riding  of  Yorkshire 
In  the  matter  of  arbitration  between  Alex.  Bower 

and  others 
Rawlinson's  executors  and  Watson's  executors. 

South  Eastern  Rulway  Company  r.  Hebblewhite 
Same  v.  Barnes 

The  Queen  v.  Mayor  of  Ludlow 
Wilton  v.  Chambers 
Evans  v.  Reeves,  otherwise,  &c. 
The  Queen  v.  Trustees  of  Dewsbury  Roads 
The  Queen  v.  Archibald  Prentice  and  another 
The  Queen  v.  George  Quayle 
The  Queen  v.  Henry  Rumsey  Williams 
Elliott  y.  Kendrick 

South  Eastern  Railway  Company  y.  Troughear 
Same  v.  Wright 
Same  v.  Hamer 
Same  v.  Banner 

The  Eastern  Counties  Railway  Company  y.  Cooke 
Same  v.  Fairclough 

Second  Day* 
The  Master,  Wardens,  &c.    of  Apothecaries  of 

London  v.  Harrison 
The  Queen  v.  Inhabitants  of  Barton 
The  Queen  y.  Southend  Pier  Company 
The  Queen  y.  Theobald  O'Dbherty 
In  the  matter  of  an  habeas  corpus  for  John  Easton, 

a  smuggler 
The  Queen  y.  James  Stewart,  overseers  of  Saipt 

George,  Hanover  Square. 
Dyke  and  another  v.  Richards 

Third  Day, 
The  Queen  y.  Justices  of  Wilts 
The  Queen  v.  The  Victoria  Park  Company 
The  Queen  v.  The  Midland  Counties  Railway  Co. 
The  Queen  y.  The  Eastern  Counties  Railway  Co., 

ex  parte  Mary  Price  and  others         « 
Hie  Queen  v.  Same,  (ex  parte  Collingridge) 
The  Queen  v.  Commissioners  of  Brighton  Inclosure 

The  Queen  v.  Dennett 

Colley,  (appellant)  v.  Tlie  Mayor,  Aldermen,  and 
Burgnses  of  the  Borough  of  Gravesend,  (re- 
spondents) 

Fourth  Day, 
The  Queen  v.  Dean,  &c.  of  Exeter 
The  Queen  v.  The  Scriveners'  Company 
Bosanquet  &  ors.  v.  Ransford,  public  officer,  &e. 
Doe  d.  Rees  v.  Howell 

BAIL  COURT. 

Pbremptory  RuLEs/or  Trinity  Term,  1840. 

Fint  Day^ 
The  Queen  y.  The  Justices  of  Herefordshire 
Archer  v.  Kearse 
Mitchell  y.  Law 

Herring  v.  Dorrell  and  another  ^ 
Turner  v.  Herman ' 
Same  v.  Same 

Gray,  administrator,  y.  Leaf,  executor,  &c. 
In  the  matter  of  Wm.  Jardine  and  another 
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ilo  re  Attwood,  Gent.,  one,  &c.     I 
£z  parte  Holloway,  Esq.  &  anor.  $ 
Doe  d.  Pitcher  t.  Roe 
Same  t.  Same 

In  the  matter  of  Robert  Ward,  gent.,  one,  ftc. 
Webster  and  another  v.  Mason 
The  Ijoeen  r.  Lord  of  the  Manor  of  Bishop's  Stoke 
The  Qaeen  t.  Lord  of  the  Manor  of  Ingledon 

SwcomdDmy, 
Hobson  T.  WadsworUi,  sued,  &c. 
Thorpe  t.  Burgess 
Hoopier  t.  Lewis  and  Wife 
Nye  and  another  ▼.  Thompson 
S  Coull  y.  Hall  and  another  \ 

7  Conll  &  anor.,  ezors.,  ftc.  r.  Hall  Sl  anor.   ) 
In  the  matter  of  Gfeorge  Higham,  gent.,  &  anor. 
Leman  t.  Lewia 
Jackson  ▼.  Robinson 
Sharp  T.  D'Almaine 

TkirdDof. 
Jordan  and  another  v,  Chowns 
William  Armstone  y.  J.  B.  Judkins 
Schaaffhausen  and  another  v«  Birtlea 
Hanrey  r.  0*Meara,  Esq. 
Pease  and  others  ▼.  Wells 
Lawler  r,  Clements  and  another 
The  Qneen  r.  Aldermen  of  Malmsbnry 
The  Qneen  t.  Justices  of  Berks 
The  Queen  t.  Justices  of  Leicestershire 

SPECIAL  PAPER. 

TViniiy  Term,  1840. 

Marited  *  are  special  cases ;  f  special  verdicts ; 

the  rest  are  demurrers. 

'Arehbishop  of  York  &  others  r.  TraflTord  &  ors. 

Hasleden  and  another  r.  Almond 

Strachan,  assignee  t.  Thomas,  Esq. 

Bowler  ▼.  Nicholson 

Dayrill  ▼.  Hoare  and  others 

Scott  ▼.  Same 

Tidd  r.  Poskett 

Bemhard  t.  Warwick 

*Doe  d.  Lean  y.  Lean  and  others 

Price  and  Wife  y.  Rolt  and  Wife 

Field  ▼.  Adames  and  others 

Fisher  ▼.  Ford 

Ford  T.  Leferre 

*Bennett,  executor  t.  Burton 

'Chancellor  of  the  University  of  Oxford  and  the 
Mayor,  &c.  of  the  City  of  Oxford  v.  Cook 

Hewett  ▼.  Hewett 

'Andrews  ▼.  Marris  and  another 

Smith  ▼.  Kean 

Hunt  and  another,  assignee  t.  Robins 

Jobliog  V.  Brown 

Danby  ▼.  Hope 

'Steayenson  y.  Mayor,  ftc.  of  Berwick-upon- 
Tweed 

•fSaonders  and  others  v.  Vanzeller 

Hoglies  y.  Done 

Simpkins  r.  Williams 

Willisms  y.  Astley,  Bart 

^Do€  seyeral  demises  of  Jones  &  ors.  y.  Pearse 

Stocks  y.  Roberts  and  others,  m  r^pleom 

Greatorez  y.  Brook 

'Hunt  y.  Bumell,  Esq. 

Plnmbe  and  Wife  y.  Bould 

Pnrcbell  y.  Salter 

Williams,  gent  y.  Jones,  gent 

Hamphery,  Esq.  y.  Fennings 

Same  y.  Same 

Batlock  and  another  y.  Hume 

The  Birmingham  and  Gloucester  Railway  Com- 
pany y.  Tliomas  Hampson 

Whitaker  y.  Uoyd 


Marshall  y.  Adams 

Barton  and  others,  executors,  &c.  y.  Holmau 
'Rolton  and  others  y.  Inglis  and  others 
Marshall,  clerk  to  trustees  y.  Adams 
Bell  y.  Tweotyman 
Faithful  and  another  y.  Ashley 
Crompton  y.  Wakley 

Clarke  and  another  v.  Williams  and  another 
Elrerd  y.  Foster  and  another 
Hanrey  y.  Knocker 

HalUck  y.  The  University  of  Cambridge,  in,  pro- 
hibitum 

CROWN  PAPER. 

Trinity  Term,  1840. 

Wednesday,  June  3. 
Carmarthenshire— The  Queen  v.  Stephen  Jones 
Durham — The  Queen  v.  John  Marquis 
Lancashire — ^The  Queen  v.  Churchwardens  of  Man- 
chester 
Durham— The  Queen  v.  Inhabitants  of  Middletbn- 

in-Teesdale. 
Bridgwatei^— The  Queen  y.  Matthew  Paramore 
Yorluhire— The  Queen  v.  Inhabitants  of  Raven- 

stondale 
Notts — The  Queen  v.  Geoi^e  Kelk 
London — ^The  Queen  v.  Thomas  Wilson — Church 
Rate 
„      The  Queen  v.  Same — Poor  Rate 
Yorkshire — The  Queen  v.  Inhabitants  of  Darton 
Surrey — ^The  Queen  v.  John  Hunt 
Cambridgeshire — The  Queen  v.  Richard  Eaton  and 

another,  justices,  &c. 
England — ^The  Queen  v.  Eastern  Counties  Railway 

Company 
Durham— The  Queen  v.  James  Colbeck  and  ors. 
Cheshire — The  Queen  v.  William  Axon 
Lancashire — ^The  Queen  v.  Richard  Gould 

„  The  Queen  v.  Thomas  Hardcastle 

Merionethshire— The  Queen  v.  Richard  Thomas 
Cambridge — ^The  Qneen  v.  Mayor  &c.  of  Cambridge 
Warwickshire — I'be  Queen  v.  Inhabitants  of  Penny 

Comptdn 
Ipswich — ^The  Queen  v.  Inhabitants  of  St  Clement 
Dorset — ^The  Queen  v.  Trustees  of  Hambam'Roads 
Yorkshire — The  Queen  v.  Inhabitants  of  Malsonby 
Middlesex — The  Queen  v.  James  Bolton 
Berks— The    Qneen  v.  Justices  of  Roads  from 

Henley  Bridge  to  Maidenhead 
Norfolk— 'The  Queen  v.  Inhabitants  of  East  Wurch 
Surrey — The  Qneen  v.  Steward  of  Richmond  Manor 
Northumberland — ^The  Qneen  v.  Inhabitants  of 

Newbnrn 
Durham — ^The  Queen  v.  Anthony  Todd  and  ors. 
Lancashire— The  Queen  v.  Inhabitants  of  Preston 

2  causet 
Notts— The  Queen  v.  William  Robinson 
Middlesex — ^I'heQueen^.Inhabitants  of  Kensington 
Cheshire — The  Queen  y.  Inhabitants  of  Hurdsfield 
Derbyshire — ^The  Qneen  v.  Inhabitants    of   the 

County 
Northamptonshire—The  Queen  v.  Inhabitants  of 

Werrington 
Cheshire— The  Qneen  v.  Inhabitants  of  Marple 
Lincolnshire — ^l^hc  Queen  v.  John  Denby 
Essex — ^The  Queen  v.  Guardians  of  Braintree  Union 
Lancashire — ^Tbe  Queen  v.  John  Poole  and  anor. 
Lincolnshire — ^The  Qneen  v.  Commissioners  of  Bos* 
ton  Court  of  Requests  and  Thomas 
Hopkins 
Bristol— The  Queen  y.  The  Bristol  Dock  Company 
Northumberland — The  Queen  V.  Inhabitants  of 

AU  Saints 
Someisetshirfr— The  Qneen  v.  Inhabitanti  of  Bridge 

water 
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YorksMre-The  Queen  r.  George  Shepherd  | 

The  IJfieen  w.  Joseph  Holdsworth  and  | 
another 
Surrey— The  Queen  t.  Lady  of  the  Manor  of  Ham 
berbyihire— The  Queen  ▼.  North  Midland  RaUway 
Company 

Cammon  V^zni. 

REMANET  PAPER  FOR  TRINITY  TERM. 

EfUarged  Rule*, 

To  1st  day— Ljndsay  t.  Wells 

Medley  &  ors.  v.  Pritchard  &  anor. 
2d  day-Faulkner  t.  Whittall-5«  New  Trial 
Liit  for  tku  dtuf 

3d  day— Ball  ▼.  Ross 

MorKan  and  another  t.  Miller 

Danes  ▼.  Lowndes 

Fiskv.Wyard 
4th  day— Vaughton  t.  Brine  and  othew 
5ih  Bell,  public  officer  v.  Humphreys 

6th  In  re  matter  of  Sarah  Inman,  ex 

•      parte  William  Tucker 

Doe  (Christopher)  v.  Roe 


•  » 


To  Ist  day  of  nextl  ^^^1^^^  ^^  Clode 
Michaelmas  Term  fcUrev.  Blacksley 
generally.  J 

New  Trials  of  Hilary  Term,  1839. 

London— Edwards  and  others  v.  Scott  and  another 
Fergnsson  &  ors  asses,  v.  Spencer  &  an. 
Magnay  t.  Knight 
Brandon  r.  Smith 
Hoy  T.  Bush 

New  Trials  of  Easter  Term,  1839. 

Middlesex— Stewart  v.  Crump 

Melius  ▼.  Freeman,  teUled 
Doe  (Goodbody  Aors  )  v.  Freeman,  do. 
Wilson  r.  Lewis 

Woollaston  and  others  v.  Hakewell 
Archer  t.  English  and  another 
Ritchie  r.  Wilson 
„        Tyrrell  ▼.  Woolley 
London— Norris  and  another  ?.  SUmp 
,,      Lambum  ▼.  Cruden 
„      Abbott  T.  Hendricks 
Chester— Fernley  r,  Worthington 
Merionethshire— Probyn  ?.  Edwards 

New  Trials  of  Trinity  Term  last. 
London—Hope  v.  West 

New  Trials  of  Michaelmas  Term  last. 

Middlesex— Harris  ▼.  Ooodwyn,  administratrix 

,,         Fisher  y.  Dewick  and  another 
London— Startup  y.  Macdonald 
Smith  Y.  Brandram 
Franklin  y.  Spencer 
Glynn  y.  Houston 

Figging,  }un.  and  another  y-  Earl  Brooke 
and  Earl  Warwick 
„      EransY.  Hills 
Fixed  for  2d  day  1  Southampton  Dock  Company 

of  this  Term,     j     y.  Richards 
Surrey— Orand  Surrey  Canal  Company  y.  Hall 

,,       Ibbotson  Y.  O'Brien 
Bristol— Philpotu  and  others  y.  Procter  and  an. 
DeYon — Rees  and  another,  assignees  y.  May 
Suffolk— RoberU  y.  Snell 
Oxon— Harrison  Y.  Feme 
Monmouth— Maund  y.  Stonehouse  and  others 
Worcestershire— Baylis  y.  Strickland  and  otheis 
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Pembroke— Doe  (Howdl)  y.  Thomas 
Radnor- Doe  (Williams  and  others)  y.  Ltoyd 

New  Trials  of  Hilary  Term  LArr, 

Middlesex — ^Nunn  y.  Johnson  and  others 
„        Bartholomew  y.  Carter 
„        DuYey  and  another  y.  Phelps 
London— Deacon  and  others  y.  Stodhart  and  ors. 
Same  y.  Same 
Lees  Y.  Berry 

Chisman  and  another  y.  Count  and  anor. 
Brown  y.  Edgington 
WitmshuntY.  Bowker 
„       Gillett  and  another  y.  Chapman 
Fixed  for  2d  day  ?  Southampton  Dock  Company 
of  this  Term.      >      ^*  Amett 
Ditto  Same  y.  Smith 

New  Trials  of  Easter  Term  last. 

Middlesex— Crane  y.  Price  and  others 
Bethell  y.  Blencowe 
Atherstone  y.  Bostock 
Soanes  y.  Carroll  Knight  and  others 
Filmer  y.  Burnby 
Rudd  Y.  Scott 
yy         Smith  and  others  y.  Matbn 
London — Groom  y.  Bluck 
Ford  Y.  Yates 
Smith  Y.  Knowelden 
Richards  and  another  y.  Hayward 
London  and  Brighton  Rdlway  Company 
▼.  Fairclough 
„      Croasdaile  y.  Squires 
Northampton — Marriott  y.  Stanley 
Notts — Brownlow  y.  Tomlinson  and  others 

,,       Same  y.  Same 
Warwick— Robertson  y.  Sheward  and  another 
Derby — Corden  y.  Watkin 
Wilts— Lucas  v.  Beach,  Bart 
Somerset— Matthews  y.  Hassall 

„        Same  y.  Same 
Lancashire — Brancker  and  anor.  asses,  y.  Molyneux 
Chester — ^Taylor  and  others  y.  Parry  and  others 
Carmnrtben — Tbomas  y.  Harries  and  others 
Sussex— Doe  (White)  y.  Osborn 
Essex — Porter  and  another  assignees  y.  Walker 
Berks— Doe  (Butcher)  y.  Musgrave 
Worcester— France  and  another  r.  White  and  ors. 

„         Winnall  y.  Broad 
London — Gear  y.  Goldney,  nupended 

Cur.adruii. 
Bonzi  Y.  Stewart 
Same  y.  Same 

Earl  Macclesfield  y.  Blackburne 
Same  y.  Same 
Morrell  y.  Martin 
Beckett  y.  Wood 
Luckin  y.  Simpson 

Brook  and  others,  assignees  y.  Mitchell  and  others 
Doe  (Cape  and  others)  y.  Walker 
Newton  and  ux.  y.  Harland  and  another 

iAttwood  Y.  Taylor  and  others 
Same  y.  Same 
Gould  and  others  y.  OliYer 

Demurrer  Paper  ofTrihity  Term,  1840. 

Wednesday,  27th  May) 

Thursday      28  (  Motions  in  arrest  of  Judg- 

Friday  29  C      ment 

Saturday       80  } 

Monday      1st  June 

Tuesday     2d 

Wednesday  3d,  Special  Argmiunte 

Thompson  and  another  y.  Parden  and  others 


Cause  Lht$,  Trinity  Tt-rm,  1840. 

Binodko  T.  Harnett  and  others  I  Patrick  t.  Stubbs,  Esq. 

Hallewell  and  anor.r.  Morrell,  Robt.,  ntedwith  art, '  Kinlock  and  another  v.  Neville 
Doe  (Burrin)  y.  Charlton 
Acland  r.  Pring,  executrix 
Williams  r.  BaJLer 

Barrett  t.  Stockton  and  Darlington  Railway  Com- 
pany 
Crosier  ▼.  Smith 
Griinshaw  r.  Picknp 
Gould  y.  Leah 
Wood  r.  Morewood 
Balmanno  and  others  r.  Hands 
Williams  y.  Morgan 
Scales  and  others  y.  Hands 
Same  y.  Thompson 
Gwynne  y.  Dayy  and  another 
Pottsonier,  administrator  y.  Sanders 
Crowe  and  another,  executors  y.  Martin 
Dayis  y.  London  and  Blackwall  Railway  Company 
Smith  ▼.  Parmer  and  another 
Billing  y.  KighUey 
Kemble  y.  Mills 
Graeffy.Hallin 

Todhmler  y.  Johnson  and  another 
Berry  y.  Chadwick  and  another 
Jephson  and  another  y.  Howkins  and  another 
Priestley,  clerk  y.  Ponlds 
Devanx  and  another  y.  Astell  and  another 
Smith  and  others  y.  JoUey 
Samey.  Bower 
Husband  y.  Goble 
Cowan  and  another  y.  Braidwood 
Ancell  and  others  y.  Powell  and  others 
Billing  y.  KighUey 
Wells  and  another  y.  Child 
Hine,  clerk  y.  Reynolds,  clerk 
Wilkinson  y.  Stephens 
North,  administrator  y.  Wilder  and  another 
Wjrnne  y.  Wynne  and  ux« 
Andrews  y.  Morris 
Ashton  t,  Treestun 
Praods  y.  Fleming 
Biggenden  y.  Parsons 
Ley  and  another  y.  Ley  and  another 
Clow  and  another  y.  Brogden  and  others 
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Thursday        4th  June 

Friday  5  Special  Arguments 

Saturday        6 

Monday         8 

Tuesday         9 

Wednesday  10  SptekU  ArgwmmOt 

Thursday    11 

Friday         \2  Spedal  ArgwmaUt 

Saturday     13 

Monday      15 

Tuesday      16 

Wednesday  17,  end  of  Term 


CiTc^equep. 

Special  Paper  for  Trinity  Term,  1840. 

Stamdmg  for  Judgment, 
Raleigh  and  others  y.  Atkinson 
Mortimer  y.  M'CaUan 
Palmer,  Esq.  y.  Powell 

Remambts  from  Easter  Term,  1840. 

For  Argument, 
The  Edinburgh,  Leith,  and  Newhayen  Railway 

Company  y.  Hibblewhite 
Poole  y.  HiU 

Swan  and  another  y.  Appleton 
Jeokin  y.  Peace  and  others 
Greeny.  James 
Spry  y.  Empson 


Gloyns  y.  Roach 

Eyans  y.  Flight 

Kerr  and  others  y.  Gilbert 

Parker  y.  Hallin  (first  action) 

Same  y.  Same  (second  action) 

King  y.  Gillett 

New  Trial  Paper  for  Trinity  Term,  1840. 

■  Standing /or  Judgment. 

Moved  Mickaeimat  Term,  1839. 

Winchester— Wicham  y.  Hawker  and  others 

(Heard  29th  Jan.  1840) 
Middlesex — Wangh  y.  Cope 

[Heard  29M  Aprii^  1840) 
Moved  Hilary  Term,  1840. 
Loudon— Hunter  y.  Parker  and  another 

(Heard  2d  if  5M  ATay,  1840) 

F^  Argument. 

Moved  Michaehnas  Term,  1839. 
Ruthin — Bloor  y.  Daries  and  another 
Yorkshire— Dixon  y.  Atkinson 

Moved  Easter  Term,  1840. 
Middlesex — Lamont  and  another,  y.  Crook 
Mayer  y.  Isaac 
Bull  y.  Empson 
London — Ayre  and  another  y.  City  of  Dublin 
May  y.  Husbaud  and  others 
Abecasls  and  another  y.  Oabiddon 
Same,  surrors.  &c,  y.  Same,  suryor.  &c. 
Oppeoheim  y.  Pickford  and  another 
Metcalfe  y.  Fowler 
Welbome  y.  Fancher 
Lord  Macclesfield  y.  Baddeley  and  others 
Temple  y.  Stretton 
Lewis — Stockbridge  y.  Marshall 
Surrey — Macbell  y.  King 
Shrewsbury — The  Mayor,  Aldermen,  and  Burgesses 

of  Ludlow  y.  Charlton,  Esq. 
Monmouth — ^Thomas  y.  Pbilpotts 
Wincbester->ThUtlethwaite  y.  AsUey 
Exeter — Ridout  y.  Canning 
Northampton — Thor|»e  y.  Goodwin 

,,  Whitnell,  admor.  &c.  y.  Porter 

Oakham — Lord  Harborough  y.  Shardlow 
Derby— Atherston  y.  Pogh 
Warwick — Doe  seyeral  demises   of  Gilbert  and 
others  y.  Ross 
Same  y.  Clifford 
Henderaoo  and  another,  assignees,  Ac. 

y.  Crowley  and  others 
Parrott  y.  Oakes 
Carlisle— Sleyan  y.  Tatham 
York— Clayton  y.  Mellin 

Fairburn  &  otiiers  y.  Eastwood  &  another 
Bell  y.  Hull  and  Selby  Railway  Company 
„      Robinion  y.  Learoyd 
Lancaster — Gibbs  and  another  y.  Saunders 
Liyerpool — Shaw  y.  Scarisbrick 

Whitehouse  the  younger  y.  Flockton 
Adamion  y.  Mitchell 
Nelstrop  &  another  y.  Scarisbrick,  Esq. 
Brooke  and  another  y.  Greares 
Weeton  &  ors.  y.  Leeds  &  ofs.  assees. 
Merionethshire— Jones  y.  Owen 
Camanron — Potter  and  others  y.  Lloyd 
Carnaryonshir^^Hesketh  &  an.  y.  Griffith  &  an. 
Chester — Corlett  y.  Jones  &  on.,  exors.,  Ac 
Pembroke— Page  y.  Thomas 

Moved  trfUr  the  Ath  day  of  Matter  Term^  1840. 

Middlesex— Casey  y.  Tomlios  and  another 
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80        Exchequer  Equity  Sittings, — List  of  Law  Bills  in  Parliameni. — Letter  Bos, 


Sittingi  in  Trimty  Term,  1840. 

Wednesday  M<iy27    Petitions  and  Motions. 

{Exceptions^  (part  heard) ; 
Slawman  v.  Kelly ;  and 
Causes. 
Tuesday  . .  June  2    Petitions  and  Motions. 

{Pleas,  Demurrers,  Excep- 
tions and  Further  Di- 
rections. 
Friday  . .     . .      5    Petitions  and  Motions. 

1  Causes  and  Further  Di- 
Tuesday  9<     rections.  Pleas,  Demur- 

(.     rers,  and  Exceptions. 
Saturday      . .     13    Petitions  and  Motions. 


LIST  OF   LAW  BILLS   IN  PAR  LI  A- 
MENT.  WITH  NOTES. 

9touit  at  EorM    ' 

Copyholds  Enfranchisement.    Ld.  Brougham. 

[In  Select  Committee.] 
For  racilitatinfr  the  Administration  of  Justice. 

[In  Committee^  1st  June.] 

Lord  Chancellor. 
For  the  commutation  of   Manorial    Rights. 

[For  second  reading.]     Lord  Redesdale. 
Vagrants'  Removal. 

[For  third  readimr.] 
To  amend  the  Tithes  Commutation  Act. 

[In  <  committee.] 
Tavistock  Small  Debts  Court. 

[In  Committee.] 
To  augment  the  Maintenance  of  the    poor 
Clergy.  [For  second  reading.] 


Hauit  of  Cammatul. 

To  amend  the  Law  of  Copyright. 

[In  Committee.]  Mr.  Serjt.  Talfourd. 

To  improve  the  High  Court  of  Admiralty. 

[For  third  reading.] 
To  extend  the  Term  of  Copyright  in  Designs 
of  woven  Fabrics.  Mr.  £.  Tennant. 

[In  Committee.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 
[In  Committee.]  Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  of 
Election.  Mr.  F.  Kelly. 

Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
To  amend  the  County  Constabulary  Act. 

Mr.  F.  Maule. 

To  amend  the  Laws  of  Turnpike  Trusts,  and 

to  allow  Unions.  Air.  Mackinnon. 

To  consolidate  and  amend  the  Law  of  Sewers. 

rin  Committee.] 
Small  DebtCourts  for 

Aston,  Marylebone, 

Liverpool,  Walcefield  Manor. 

Summary  Conviction  of  Juvenile  Offenders. 
[In  Committee.]  Sir  B.  Wilmot. 


Summary  JuHsdiction  to  Justices  in  certain 
cases  of  Seduction,  and  breach  of  promise 
of  Marriage.  Mr.  W.  Miles. 

Metropolitan  Police  Courts. 
[For  second  reading.] 

To  abolish  capital  punishment  in  all  cases  ex- 
cept Murder.  Mr.  Kelly. 

To  amend  7  W.  4,  &  I  Vict,  for  regulating  at- 
torneys and  solicitors  in  Ireland. 

Solicitor  General  for  Ireland. 

For  the  further  amendment  of  the  Poor  Law. 

SF'or  second  readingj 
e  improvement  ofGrammar  Schools. 
[In  Select  Committee.] 
Indemnity  to  Clerks  of  Attorneys,  &c. 

[For  third  reading.] 
Costs  in  Frivolous  Suits. 

Sin  Committee.] 
Inhabitants  Bvidence. 
[In  Committee.] 


THE  EDITOR'S  LETTER  BOX. 


In  answer  to  an  inquiry  by  F.  B.,  we  think 
it  clear  that  an  articled  clerk,  who  passes  his 
last  year  with  a  conveyancer  or  spedal  pleader, 
and  who  intends  going  to  the  bar,  would  not 
have  that  year  allowed,  as  one,  out  of  the  terms 
he  would  have  to  keep  before  being  called. 

The  letters  of  J.  B.  W. ;  "  Studiosus  ;*»  J. ; 
G.  A. ;  and  "  Civis  A."  have  been  received, 
and  are  under  consideration. 

The  observations  in  favour  of  the  principle 
of  the  bill  for  summary  remedy  in  cases  of 
Seduction  and  Breach  of  Promise  of  Marriage 
shall  be  inserted. 

A  correspondent  states,  that  in  onr  report 
of  Salter  v.  Pons/ord,  p.  45,  ante,  we  state  the 
rule  to  have  been  made  absolute  for  setting 
aside  the  judgment,  on  the  ground  that  the 
ingrossed  plea  delivered  was  not  signed  by 
counsel  though  the  draft  was,  notwithstanding 
Coleridge,  J.  is  made  to  say,  that  he  is  of  opin- 
ion (and  the  court  agreed)  that  the  signature 
of  the  draft  is  sufficient.  We  are  not  aware  of 
any  error  in  this  report.  What  is  the  correc- 
tion proposed  by  A.'B  ? 

We  have  with  some  difficulty  made  room 
for  the  Common  Law  Cause  Lists,  and  will 
give  those  of  the  Equity  Courts  next  week. 


Part  II.  of  the  Analytical  Digest  for  1840, 
was  published  on  the  first  Saturday  in  the  pre- 
sent month. 

The  full  price  will  be  given  by  our  Publisher 
for  any  of  the  following  Numbers  of  this  work, 
viz.,  334,  338,  310,  341,  397. 
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Qaod  roagU  ad  nob 


Pertinet,  et  neicire  malam  est,  agiumus.' 


Ho  BAT. 


DEBATES  IN  PARUAMENT  R£. 
LATING  TO  THE  LAW 


BQniTT  RBPORM. 


Thk  debate  on  tlie  Lord  Chancellor's  Dill  took 
place  on  Monday  the  1 1th  instant.  The  im- 
portance of  the  discussion  induces  us  to  state 
fully  the  two  principal  speeches. 

T%e  Lord  CkanceUor,  havin|?  presented  a  pe- 
tition from  certain  members  of  the  le^al  pro- 
fession in  support  of  the  above  bill,  proceeded 
to  say,  that  he  rose  for  the  purpose  of  moving 
the  second  reading  of  a  bill  for  the  better  Ad« 
miniitratioo  of  Justice,  which  had  been  for  a 
considerable  time  on*  their  lordships'  table. 
Although  the  time  which  had  elapsed  since 
the  bill  was  introduced  was  much  longer  than 
he  could  have  wished,  still  he  certainly  had 
BO  rea<on  to  regret  the  period  that  had  thus 
pasted  by,  because  it  had  given  an  opportunity 
to  those  who  took  an  interest  in  this  subject  to 
consider  and  examine  the  measure.    It  had 
occasioned  very  general  and  very  deep  discus- 
.siou  among  professional  men,  and  his  convic- 
tion, be  felt,  was  nothing  more  nor  less  than 
the  fact,  when  he  said  that  the  measure  had 
met  with  all  but  the  unanimous  concurrence  of 
the  profession.    The  opinion  which  the  profes- 
sion entertained  on  the  subject,  and  which,  to 
a  certiuu  extent,  might  be  collected  from  the 
petition  which  he  had  just  presented,  arose 
from  the  derided  conviction  of  those  who  had 
considered  the  question  seriously,  and  who 
saw  the  absolute  necessity  of  an  extensive 
alteration.    Indeed,  there  was  no  man  who 
knew  the  manner  in  which  justice  was  con- 
ducted in  the  ClNirt  of  Chancery  but  must  see 
that  the  power  of  t|iat  court  was  totally  inade- 
quate to  the  prompt  and  proper  performance 
of  the  duties  that  devolved  on  it.    The  evil  had 
been  so  often  stated  in  their  lordship's  house, 
that  he  felt  it  almost  unnecessary  at  this  time 
to  enter  into  any  review  of  the  accuracy  of 
thoee   atatements.     If  he  thought  that  any 
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proof  of  this  were  wanting,  he  should  refer  to 
the  many  bills  which  had  been  brought  into 
Parliament  for  the  remedy  of  this  acknow- 
ledged defect.    Bills  with  this  object  had  been 
brought  forward  in  the  years  1829.  ia30,18d2, 
IS3;s,  1835,  and  1836,  when  the  last  biU  was 
brought  in  by  himself.    The  number  of  those 
bills  was  a  proof,  at  least,  that  it  was  con- 
sidered by  tnose  who  had  presided  over  that 
court  that  it  was  essential  to  the  due  adminis- 
tration of  justice  in  it  that  some  measure  of 
alteration  of  the  existing  practice  should  be 
passed  into  a  law.    But  an  increase  of  power 
m  the  Court  of  Chancery  formed  only  a'portion 
of  what  he  considered  necessary  to  the  estab- 
lishment of  a  due  administration  of  justice. 
Their  lordships  had  disagreed  from  the  last, 
principally,  perhaps,  because  it  was  two  exten- 
sive ;  because,  perhaps,  it  went  to  effect  what, 
in  their  lordships  mind,  was  attempting  too 
much  ;  and  because  their  lordships  considered 
it  as  involving  measures  of  fjrreat  difficulty,  and 
measures  about  the  expediency  of  which  there 
might  be  considerable  room  for  doubt «    This 
bill  did  not  go  so  far,  nor  would  it  interfere, 
he  had  the  satisfaction  of  thinking,  with  any 
measures  of  a  more  extensive  nature,  which  it 
might  be  deemed  necessary  at  any  time  to 
adopt  with  reference  to  the  Court  of  Chancery, 
and  that  the  nature  of  the  high  office  which  he 
had  the  honour  to  hold  might  be  altered  in 
future  in  anv  respect,  notwithstanding  any- 
thing in  this  bill.      He  was  not  asking  in  this 
measure  for  relief  for  himself,  or  for  others 
who  might  hereafter  hold  the  great  seal ;  this 
would  not  be  the  effect  of  the  bill;  on  the 
contrary,  it  would  probably  add  materially  to 
the  amount  of  the  duties  of  .whoever  should 
preside  in  the  Court  of  Chancery.     He,  how- 
ever, had  this  protection,  and  the  individuals 
who  might  hereafter  succeed  to  the  office  had 
this  protection,  that  it  was  utterly  imposible  to 
impose  new  duties  upon  the  Lord  Qiancellor 
which  that  officer  could  perform.   Unless  their 
lordships  could  add  to  the  twcntv-four  hours, 
they  could  not  impose  additional  duties  upon 
the  Lord  Chancellor,     In  fact,  it  was  impos- 
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Bible  that  any  one  individual  could  eflfectually 
do  the   duties  which  were  already  imposed 
upon  the  great  seal.     This  bill  might  vary  the 
duties^  perhaps  increase  them,  but  it  would 
afford  no  relief  from  the  pressure  of  business. 
He  therefore  had  no  personal  interest  in  the 
measure,  but  he  considered  it  to  be  one  of  the 
duties  of  the  office  which  he  had  the  honour  tu 
hold,  vigilantly  to  preside  over  the  adininistra- 
tlon  of  justice  throughout  the  country,^  and 
particularly  in  the  court  over  which  he  presided ; 
and  when  he  saw  that  iustice  could  not  be 
done,  when  he  found  that  in  the  court  in 
which  he  presided  the  suitors  had  justice  de- 
nied to  them,  because  there  was  not  sufficient 
power  in  that  court  to  render  effectual  the  ad- 
ministration of  justice  in  it,  he  thought  that 
their  lordships  would  be  inclined  to  agree  with 
him  as  to  tne  existence  of  the  evil,  and  to 
assent  to  the  expediency  of  devising  some 
remedy  for  such  acKnowledged  abuses.    When 
he  said  that  the  business  in  Chancery  was  more 
than  it  ^vas  possible  for  any  three  men  to  get 
tlirongh,  he  thought  he  might  go  on  to  con- 
sider that  this  was  so  much  confessed  and 
admitted  as  a  basis  of  argument  on  this  subject, 
chat  it  would  not  be  necessary  for  him  to  take 
up  much  of  their  lordship's  time  by  proceeding 
to  demonstrate  the  fact  by  a  reference  to 
figures.     Sometimes  those  who  were  not  pos- 
sessed of  very  accurate  information  on  the 
subject  were  fond  of  referring  to  the  number 
of  bills  in  Chancery  that  were  disposed  of  l)y 
Lord  Hardwicke,  and  of  remarking  how  ably 
that  distinguished  and  eminent  and  learned 
man  had  gone  through  the  duties  of  the  Chan- 
cellorship.  Now,  no  man  had  reason  to  regard 
Lord  Hardwicke  with  more  respect  than  he 
bad— no  one  perhaps  was  more  fully  aware 
than  he  was  oi  the  way  in  which  Lord  Hard- 
wicke performed  the  duties  of  the  office.     He 
(the  Lord  Chancellor)  had  had  access  to  all 
Lord  Hardwicke's  papers,  to  all  his  note-books, 
and  to  the  written  judgments  which  he  had 
delivered,  and  therefore  he  (the  Lord  Chan- 
cellor) could  say  that  Lord  Hardwicke  had 
bestowed  very  great  labour  upon  the  duties  of 
his  office.      Of  that  labour  he  had  reaped  the 
fruits,  and  though  so  many  years  had  elapsed 
since  Lord  Hardwicke  had  held  the  great  seal, 
the  memory  of  his  great  talents  and  of  the  able 
manner  in  which  he  discharged  the  duties  of  the 
office  had  not  yet  passed  away.  When,  however, 
he  (the  Lord  Chancellor)  loolced  to  the  quantity 
of  business  in  Chancery  at  the  time  of  Lord 
Hardwicke,  and  compared  it  with  the  quantity 
now,  he  was  only  surprised  that  Lord  Hard- 
wicke had  not  more  leisure  than  it  appeared  he 
had.  Now,  with  respect  to  the  number  of  causes 
in  Chancery,  the  books  had  unfortunately  not 
been  so  accurately  kept  in  Lord  HardwickeV 
time  as  it  had  been  the  practice  to  keep  them 
since,  and  therefore  the  only  comparison  he 
could  make  would  necessarily  be  incomplete. 
Lord  Hardwicke  had  acceded  to  the  great  seal 
in  1756,  and  the  year  1/59  was  the  earliest  date 
respecting  which  he   (the  Lord  Chancellor) 
could   give    any   information.     The  average 
number  of  causes,  then,  which  were  set  down 


for  hearing  in  the  five  years  ending  with  1/64, 
were  382,  the  average  of  the  five  years  ending 
in  1769  was  461  {  that  of  the  five  years  endin^jf 
in  1804  was  601,  while  that  of  the  same  period 
ending  in  1812,  and  immediately  preceding  the 
appointment  of  the  Vice  Chancellor  had  risen  to 
562.  That  was  no  doubt,  a  very  great  increase 
upon  the  average  in  Lord  Hardwicke's  time. 
But  whit  was  the  case  afterwards?  By  the  end  of 
the  live  years  ending  with  1824  the  influence  on 
the  cause  paper  of  the  appointment  of  the 
Vice  Chancellor  was  felt,  and  the  effect  was  to 
raise  the  average  number  to  959.  But  the 
average  number  of  the  five  years  ending  with 
1839,  which  was  the  latest  period  for  which  an 
average  could  be  calculated,  was,  1,248.  A 
very  great  increase,  then,  in  the  number  of 
causes  set  down  for  hearing  had  followed  the 
anpointment  of  the  Vice  Chancellor.  That 
showed  to  demonstraticn  that  in  estimating  the 
proper  amount  of  power  to  be  given  to  the 
Court  of  Chancery  they  ought  not  to  look  to 
the  quantity  of  business  which  was  done  now 
in  the  courts,  but  they  ought  to  consider  what 
would  be  the  result  as  to  the  increase  of  busi- 
ness, if  the  Court  of  Chancery  were  in  fact 
thrown  open  to  the  suitors;  that  was  to  sar, 
if  the  suitors  of  this  country  could  have  a 
court  which  they  could  resort  to  with  any 
hoped  of  justice.  Pie  had  shown  that  the 
number  of  causes  had  very  much  increased  of 
late  years.  What  was  the  case  with  respect  to 
bills  filed  ?  llie  average  number  of  bills  filed 
in  the  five  years  immediately  l>efore  the  appoint* 
ment  of  the  Vice  Chancellor  was  1 ,830 ;  the 
average  of  the  periofl  ending  last  year  was 
2.236.  Then  it  ought  to  be  considered,  that 
there  was  scarcely  anylause  which  had  not  to 
work  its  wav  up  twice  through  the  paper  be- 
fore it  could  have  a  hearing.  In  the  very  great 
majority  of  causes  which  came  on  for  hearing, 
a  reference  to  the  Master  became  necessary, 
and  was  ordered  accordingly.  When  this  was 
done,  and  the  inquiry  was  finished,  the  cause 
was  again  set  down  on  the  paper  for  hearing. 
Every  cause,  therefore,  worked  its  way  up  the 
paper  twice  before  it  came  on  to  be  beard. 
Each  of  these  causes  took  three  years  in  per- 
forming this.  The  mere  time,  therefore,  oc- 
cupied in  working  through  the  list  was  three 
years,  and  during  this  period  everything  was 
suspended  in  the  cause,  except  the  expenses 
of  the  suitors-  No  exertions  of  the  solicitor 
could  remedy  this.  That  was  a  great  grievance, 
and  one  which  he  trusted  that  their  lordships 
would  feel  it  to  be  their  buunden  duty  to  put 
an  end  to,  for  it  was  nothing  less  than  a  denial 
of  justice.  There  was  no  doubt  that  parties 
only  came  to  the  Court  of  Chancery  when  dire 
nece9sity  compelled  them.  That  was  a  griev- 
ance which  ought  to  be  remedied.  There  was 
another  test  by  which  the  increase  of  business 
in  the  Court  of  Chancery  might  be  rendered  ap. 
parent.  He  would  now  call  attention  to  the  fund 
which  was  intrusted  to  the  administration  of  the 
Court  of  Chancery  In  1 802  the  suitors'  fund, 
that  was  to  sav,  the  money  under  the  power  of 
the  Court  ot  Chancery,  being  not  all  of  it 
money  in  litigation,  but  the  property  of  lunatics, 


Debates  m  Parliament  relating  to  the  Law. 


83 


inftinis,  tnuts;  lo  short,  property  of  every  de- 
•cription  which  could  be  under  the  ad  minis- 
tration  of  the  Court  of  Chancery,  amounted  to 
19,908,441/.    In  1339  this  sum  had  increased 
to  41,546,000/.    Therefore  in  those  37  years 
the  suitors'  fund  had  more  than  doubled,  and 
had  reached  the  enormouH  amount  he  had  last 
mentioned.    That  amount  was  too  lar^e  to  be 
administered  by  any  one  establishment.    But 
though  it  was  true  that  partof  thissumwas  there 
in  consequence  of  delay  in  the  Court,  this  was 
not  true  of  the  greater  portion  of  it.    Then  as 
to  the  increase  of  business  which  accrued  from 
the  two  other  branches  of  the  Court,  it  should 
be  remembered  that  there  had  been  a  consider- 
able increase  to  the  duties  of  the  Lord  Chan- 
cellor in  consequence  of  the  appeals  arising 
from  the  other  two  Courts.    Now  here  again, 
on  comparing  the  pressure  of  business  upon 
Lord  Hardwicke  with  the  pressure  upon  those 
who  might  hold  the  Great  Seal  m  these  days, 
their  lordships  woald  be  aware  of  the  vast  ciifo 
fference  which  existed  in  this  respect ;  or  their 
lordships  might  judge  by  considering  that  the 
increase  of  the  annual  average  upon  an  average 
of  ten  vears  had  been  since  the  period  of  which 
he  spoke  from  ten  to  fifty- two  appeals.    Under 
these  circumstances  it  was  impossible  for  the 
present  power  of  the  Court  of  Chancery  to  get 
through  the  business  which  at  present  came 
before  it.    Everybody  who  was  conversant  with 
the  Court  of  Chancery  was  aware  of  the  great 
extent  of  additional  business  which  the  estab- 
lishment of  railways  had  brought  into  theCourt. 
He  could  not  exactlv  calculate  ivhat  was  the 
proportion  which  it  bore  to  the  other  business, 
bat  the  amount  was  immense ;  and  he  believed 
nothing  had   been  more   beneficial  than  the 
effect  of  the  interposition  of  Chancery,  on  the 
one.  hand,  to  prevent  imposition  upon  indivi- 
duals by  the  railway  companies,  or,  on  the 
other  hand,  to  obviate  the  attempts  of  indivi- 
duals to  take  advantage  of  the  wants  of  the 
companies.    This,  their  lordships  were  aware, 
must  needs  bring  upon  the  Court  much  new 
business ;  and  so  it  was  with  every  variety  of 
business  which  the  public  engaged  in ;  it  was 
quite  sure  to  find  its  way,  sooner  or  later,  into 
a  Court  of  Equity.    Their  lordships,  many  of 
them,  might  have  had  experience  of  what  that 
wan  :  in  fact,  there  were  few  persons  of  con- 
siderable property  who  were  without  some  ex- 
perience of  this  at  some  period  or  other  of 
their  lives.     It  was  most  important,  therefore, 
to  the  public  and  to  individuals  that  the  Court 
of  Chancery  should  be  put  into  a  state  to  per- 
form duly  its  functions.    When  he  had  brought 
in  his  last  bill  in  1837  he  had  then  very  re- 
cently acceded  to  the  Great  Seal,  but  he  was 
certainly  not  a  stranger  to  the  Court  of  Chan- 
cery, having  passed  thirty  years  of  his  life  in 
it ;  and  every  impression  which  he  then  enter- 
taaned  respecting  the  necessity  of  reform  there, 
fais  suhse(|uent  experience  had  served  to  con- 
linn.    He  had  endeavoured,  by  every  exertion 
orf  Ira  strength,  to  get  over  the  arrear  of  busi- 
ness, but  his  strength  was  not  adequate  to  that 
parpose.     Still  he  nad  done  more  business — 
that  was  to  say,  he  had  occupied  more  time 


in  the  business  of  his  Court,  than  any  of  his 
predecessors  for  one  Quarter  of  a  century.  It 
had  not  been  usual  or  late  for  the  Chancellor 
to  hear  causes  in  the  first  instance,  but  he  had 
thought  it  his  duty  to  take  those  causes  in  ad- 
dition to  the  ordinary  business.  During  the 
vacations  and  other  seasons  in  which  their 
Lordships'  House  was  not  sitting,  he  had 
thought  it  his  duty  to  sit  in  Chancery ;  but  the 
effect  of  all  his  labour  had  been  coinparativety 
trivial,  or  rather  all  that  he  had  done  had  been 
of  no  effect  in  diminishing  the  arrears.  He 
was  convinced,  therefore,  that  nothing  but  a 
great  accession  of  strength  to  the  court  could 
do  that  justice  to  the  public  which  the  public 
had  a  right  to  demand. 

His  Lordship  then  proceeded  to  state  his 

view  of  the  remedy : 

^  In  the  present  bill  he  had  as  much  as  pos- 
sible avoided  whatever  was   likely  to  create 
controversy,    and  had    endeavoured  to   ein- 
boily  those  points  which  were  likely  to  meet 
with  the  greatest  concurrence.    The  princi- 
pal point    to    which  he  should   call  atten- 
tion  was  the  alterations  he  projected  in  the 
Court  of  Chancery.    Another  point  was  the 
state  of  the  Court  of  Exchequer;  the  third 
was  the   Judicial    Committee    of   the  Privy 
Council.     Their  lordships  were  aware  that 
the  Court  of  Exchequer  exercised  a  jurisdic- 
tion at  common  law  as  well  as  in  equity.    This 
last  jurisdiction  was  until  very  modern  times 
exercised  by  the  court  itself,  that  was  to  say, 
hy  the    Barons  sitting  together.     Latterly  a 
chnnge  was  introdticeJ,  and  the  Chief  Baron 
was  empowered  by  act  of  Parliament  to  sit  in 
Equity  by  himself.    That  was  the  first  step  to 
the  division  of  duties.    The  act  also  contained 
a  provision,  which  was  extended  by  a  subsequent 
act,  enabling  one  of  the  barons,  to  be  named 
by  the  Crown,  to  sit  in  case  of  the  absence  of 
the  Chief  Baron ;  so  that   in  point  of  fact, 
there  were  two  courts  of  Exchequer.    Well, 
that  court  being  thus  divided  into  two,  there 
were  consequently,  many  temptations  to  come 
into  that  court.    One  was  the  profits  of  the 
solicitor  there,  as  compared  with  the  Court  of 
Chancery.    A  person  who  was  conversant  with 
the  subject,  had  told  him  that  the  profits  on  the 
equity  side  of  the  exchequer  were  at  least  ten 
per  cent,  greater  than  those  in  Chancery,  and 
he  himself  had  caused  a  comparative  bill  of 
costs  to  be  drawn  up,  and  that  fully  bore  out 
the  statement.    The  principal  cause  of  this 
discrepancy  was,  that  in  the  Exchequer  72 
words  were  allowed  to  a  folio,  while  in  Chan- 
cery 90  words  went  to  a  folio.    Then  a  party 
in  chancery  might  have  his  cause  depending 
for  from  three  to  six  vears  before  it  was  deci- 
ded.   But  in  the  Excliequer  there  was  no  ar- 
rear whatever.    The  suitor  there  had  not  to 
wait  a  moment.    As  soon  as  the  cause  was 
ready  for  hearing,  it  was  heard  in  the  Exch- 
quer.    This  would  appear  to  be  in  favour  of 
the  Exchequer.    But  the  fact  was  that  this 
was  a  matter  of  taste,  and  though  there  were 
all  these  temptations  to  suitors,  the  result  was 
not  such  as  might  be  expected.    The  state 
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tnents  he  had  mnde  shewed  that  the  htisiness 
in  Chancery  had  trebled  since  1764,  and  since 
]S12  had  doublerl.    Now  in  1764  the  niimher 
of  causes  in  the  Equity  Exchequer  was  83 ;  in 
1794  it  was  106 ;  in  1804,  106  ;  in  1812,  1 16  ; 
in  1824,  115 ;  in  1835,  111 ;  in  last  year,  102; 
80  that  while  the  business  in  Chancery  had 
trebled  last  year,  the  business  in  the  Exche- 
quer had  been  less  than  any  year  since  1794. 
The  returns  of  bills  ga?e  corresppnrlin^  results. 
There  must  be  some  reason  why  the  business 
in  Chancery  stood  in  this  relation  to  the  Cf]uity 
business  of  the  Court  of  Exchequer.    It  was 
no  fault  of  the  learned  fudges  of  that  court. 
He  was  perfectly  satisfiecl  that  every  attention 
had  been  paid  to  the  equity  jurisdiction  of  that 
court,  and  he  believed  that  the  duties  had  been 
satisfactorily  done.    Why  then  did  the  public 
repair  to  the  Court  of  Chancery,  and  not  to 
the  court  of  Exchequer?   First  of  all,  the  Ex- 
chequer was  not  constituted  as  the  exif^encies 
of  the  public  required.    The  system  of  havinjjr 
one  court  for  the  administration  both  of  equity 
and  of  law  was  not  consonant  with  the  spirit 
of  these  times.    Time  was  when  the  barrister 
practised  both  in  law  and  equity,  as  was  the 
case  at  present  in  Ireland ;  but  when  the  bar 
were  divided  between  law  and  equity,  it  was 
competent  for  the  Crown  to  take  judges  from 
one  description  of  court  or  the  other.    It  was 
likewise  a  great  inconvenience  to  the  solicitors 
transacting  business  in  the  Court  of  Chancery 
to  have  anything  to  do  with  any  other  court. 
The  practice  of  the  two  courts  was  different; 
and  a  clerk  well  practised  in  the  management 
of  a  suit  in  the  Court  of  Chancery  might  be 
perfectly  ignorant  of  the  conduct  of  a  suit  in 
the  Court  of  Exchequer.    The  inconvenience 
to  which  the  solicitors  were  subjected  was,  to 
a  certain  extent,  felt  by  the  bar,  and  no  e(]uity 
barrister,  if  he  could  possibly  avoid  it,  would 
have  any  thing  to  do  with  a  suit  in  the  Exche- 
quer, because  it  removed  him  from  the  court 
in  which  his  practice  lay.    It  therefore  hap- 
pened  that  solicitors  were  content  to  take  less 
fees,  rather  than  go  into  the  Court  of  Exche- 
quer and  have  an  immediate  decision  of  their 
causes.  This  was  an  objection  applying  to  the 
Court  itself,  and  not  to  any  particular  judges, 
for  he  had  known  distinguished  equity  men  at 
the  head  of  the  Court  of  Exchequer  when  the 
same  reluctance  was  manifested  by  equity  prac- 
Utioners  to  go  to  that  court.    Tbire  was  one 
branch  of  practice  which  had  hitherto  brought 
many  suitors  to  the  Court  of  Exchequer — he 
alluded  to  tithe  suits ;  but  their  lordships  were 
aware  of  the  probability,  nay,  the  certainty,  of 
those  suits  ceasing  to  exist.     While  the  Court 
of  Exchequer  had  failed  in  gaining  the  good 
will  of  the  public  as  a  Court  of  Equity,  it  was 


Judicial  Committee  of  the  Privjr  Council,  anil 
he  had  many  other  important  duties  to  perform. 
It  was  therefore  a  matter  of  uncertainty  to  the 
suitors  in  that  court  who  would  be  the  judge  in 
equity,  and  this  uncertuinty  was  far  from  being 
satisfactory  to  them.    The  only  remedy  he  had 
heard  suggested  for  this  state  of  things  in  the 
Court  of  Exchequer  was  the  appointment  of 
another  judge,  that  was  to  say,  a  sixth  iudge 
in  that  court,  who  should  exclusively  devote 
his  attention  to  the  business  of  equity.    This 
arangemnnt  would  answer  no  purpose.      If 
there  was  not  equity  business  enough  in  that 
court  for  a  judge,  or  half  a  judge,  singly,  why 
appoint  another  judge,  who  would  have  little 
or  nothing  to  do.     The  Court  of  Exchequer 
had  only  I -13th  part  of  the  equity  business  of 
the  Court  of  Chancery.     But  it  ivas  argued 
that  if  an  exclusively  equity  judge  were  ap- 
pointed in  the  Court  of  Exchequer,  the  public 
would  then  be  drawn  to  that  court,  as  the 
practice  was  more   profitable    to  solicitors. 
Tliis  might  be  the  case  if  there  were  no  other 
inconveuiences  connected  with  the  equity  prac* 
tice  of  the  Exchequer ;  but  there  was  another 
great    inconvenience,  which    could    only  be 
remedied  in  the  way  he  proposed.    There  w«b 
no  appeal  from  the  Court  t>f  Exchequer  except 
to  the   House  of  Lords.    Now  it  would  be 
perfectly  ridiculous  to  appeal  to  that  house  upon 
an  erroneous  decision  vnih.  respect  to  inter- 
locutory applications.    In  ihe  Court  of  Chan- 
cery, however,  such  matters  would  come  be- 
fore the  Chancellor,  and  then  the  application 
might  be  reheard.   It  very  frequently  happened 
that  these  erroneous  decisions  resulted  from 
the  circumstance  of  the  parties  themselves  not 
having   understood  and  properly  stated  their 
own  case,  and  in  the  Court  of  Chancery  the 
rehearing  enabled  them  to  correct  their  own 
errors.    He  had  seen  it  suggested  in  print, 
that  this  evil,  as  connected  with  the  Court  of 
Exchequer,  might  be  removed  by  allowing  an 
appeal  from  an  individual  fudge  of  that  court 
to  the  Lord  Chancellor.     This  was  an  extmva- 
gant  proposition ;  for  the  ctiurts  were  entirely 
distinct,  and  the  Court  of  Chancery  bad  no 
superiority  or  jurisdiction  over  the  court  of  Ex- 
chequer.   But  if  the  proposition  were  adopted, 
the  Uourt  of  Exchequer  would  be  to  all  intenta 
and  purposes  a  part  of  the  Court  of  Chancery, 
except  in  name.    Why,  then,  should  the  title 
of  "  baron"  be  preserved,  if  he  was  in  fiict 
transformed  into  a  Vice  Chancellor  ?    But  this 
was  not  all.    As  noble  lords  might  imagine, 
the  establishment  necessary  for  the  administra- 
tion of  a  distinct  branch  of  the  law— that  of 
equity — required  a  great  number  of  officers,  a 
complete  staff  indeed,  whether  %\\t  suits  were 
numerous  or  few.    Their  lordships  would  be 


oil  the  other  hand  ampiv  compensated  for  that  I  surprised  at  the  expense  of  such  an  establish- 
failure  by  the  opinion  it  had  established  for  ment  for  the  Court  of  Exchequer,  having  an 
s.-^ir -^  -   *  ^e 1 —      *    J  *      additional  baron  exclusively  confined  to  equity. 


itself  as  a  court  of  common  law.  And  he 
believed  it  had  now  more  business  in  actions 
between  individuals  than  any  other  court.  It 
was  a  most  thriving  and  useful  court  for  busi- 
ness in  common  law— it  was  useless  as  a  court 
of  equity.  The  Chief  Baron  had  to  sit  at  Nisi 
Prius.    He  might  be  called  on  to  attend  the 


as  compared  with  the  business  to  be  transacted. 
Whatever  merits  the  Court  of  Chancery  might 
have,  it  was  never  supposed  to  be  a  particularly 
cheap  court,  but  its  cost  would  be  as  notlAo^ 
compared  with  that  of  the  Equity  Exchequer, 
taking  into  account  the  business  done,     rrom 
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the  best  informacion  he  had  l>een  able  to  jre(» 
he  learned  that  the  expence  of  the  establiHh- 
ment  of  the  equitjr  part  of  the  Exchequer 
was  not  less  than  18,000/.  which  was  at  a  rate, 
constderin^ir  the  work  done,  as  if  the  court  of 
Chancery  cost  about  a  quarter  of  a  million. 
TakiBi^  the  number  of  cases  in  Chancery,  and 
dividing  them  araonj^  the  dififerent  masters,  it 
appeared  that  there  was  one  master  to  every 
1^  cases;  while,  according  to  the  present 
6tate  of  the  Court  of  Exchequer,  there  was  one 
master  to  every  58  cases.  It  was  obvious  that 
such  a  system  fed  to  fi^reat  and  useless  expense. 
What,  then,  was  the  proposition  of  the  present 
bill?  To  abolish  the  equity  side  of  the  Exche- 
quer altogether,  to  transfer  its  equity  business 
to  the  Court  of  Chancery*  and  leave  the  Court 
of  Exchequer  to  the  discharge  of  those  func- 
tions which  it  had  shewn  itself  so  well  capable 
of  performinjf.  This  scheme  would  add  100 
cases  to  the  1,200  or  1,300  already  in  the  Court 
of  (Jhancery,  but  it  would  at  the  same  time 
afford  the  means  of  fretting  rid  of  many  offices 
in  the  Exchequer,  which  existed  only  for  the 
purpose  of  administering  that  portion  of  equity 
business  which  found  its  way  to  that  court. 
Some  of  the  officers  who  might  be  made 
available,  would  be  transferred  to  the  Chan- 
cery, but  the  number  of  these  compared  with 
those  got  rid  of  was  trifling.  Compensation 
would  of  course  be  afforded  to  the  officers 
whom  it  might  not  be  thought  necessary  to 
retain. 

His  Lordship  then  adverted  to  the  subject 

of  the  Judicial  Committee  of  the  Privy  Council : 

A  great  addition  had  of  late  years  been 
made  to  the  duties  imposed  on  the  Privy 
Council,  owing  to  the  appeals  from  the  Ad- 
miralty and  Vice-Admiralty  Courts  abroad, 
and  from  the  colonies,  in  which  a  variety  of 
laws  was  administered.  The  inconvenience 
felt  in  the  discharge  of  these  duties  by  the 
Privy  Council  had  led  to  the  passing  of  a  bill 
establishing  a  Judicial  Committee  of  that  body, 
and,  aa  far  as  the  decisions  in  individual  cases 
went,  the  result  had  been  most  satisfactory. 
But  the  judicial  officers  appointed  members  of 
that  committee,  such  as  the  Chief  Justice  of 
ilie  Court  of  Queen's  Bench  for  iustance,  had 
other  important  duties  to  perform,  which  they 
conkl  not  neglect,  and  therefore  they  could 
not  always  attend  the  committee.  To  remedy 
this  inconvenience  it  had  been  proposed  to  ap- 
point certain  of  the  puisne  judges  members  of 
the  committee ;  but  lie  thought  this  a  system 
which  their  lordships  would  not  approve  of, 
for  he  did  not  think  it  right  that  any  iDdividual 
puisne  judges  should  be  sele^d  from  among 
their  brethren,  and  distinguished  by  being 
made  members  of  the  Privy  Council.  It  was 
then  suggested  that  all  the  puisne  judges 
should  lie  made  Privy  Councillors,  but  such 
a  pUn  was  objectionable,  as  it  would  throw 
new  oblu;ations  on  those  hi^h  function- 
aries. When  the  judicial  committee  was  ap- 
pointed, it  did  not  seem  to  have  been  at  first 
suggested  as  an  inconvenience  that  no  head 
was'appointed  to  the  committee ;  but  this  in- 


convenience seemed  to  have  been  early  felt . 
for  in  1834  a  bill  was  introduced  authorizing 
the  Crown  to  appoint  a  head  to  the  Judicid 
'  Committee.    The  noble  and  learned  lord  who 
introduced  the  bill  proposed  that  the  Lord 
Chancellor  and  the  Chief  Justice  of  the  Queeu's 
Bench  should  be  vice-presidents  of  the  Judicial 
Committee,    the    Lord-President    being,    of 
course,  officially  President,     The  bill  never 
came  to  a  second  reading.    That  evil,  then,  of 
the  want  of  a  head  to  the  Judicial  Committee 
still  continued.    He  had  endeavoured  to  re- 
medy that  defect,  and  the  mode  in  which  he 
proposed  to  do  so  was  to  put  at  the  head  of 
that  Court  the  Master  of  the  Rolls,  who  had 
for  50  years  before  the  establishment  of  the 
Judicial  Committee  been  in  the  habit  of  pre- 
siding in  the  Privy  Council.    When  the  Ju- 
dicial Committee  was  appointed,  that  high  of- 
ficer had  withdrawn  his  attendance ;  but  there 
was  no  reason  why  it  should  not  be  restored. 
He  looked  to  him  as  the  natural  head  of  that 
Court.    It  was  necessary  they  should  have  the 
highest  judicial  officer  who  could  afford  time 
to  attend  to  its  duties  ;    for  the  questions 
which  came  before  that  Court  were  most  im- 
portant, embracing  as  they  did  the  decisions  of 
the  Ecclesiastical  Courts,  and  Vice- Admiralty 
Court  abroad,  involving  points  of  common  law 
as  well  as  equity,  and  requiring  a  knowledge  of 
Colonial,  Spanish,  Dutch,  and  East  Indian  hiw. 
It  \va8,  therefore,  not  only  requisite  that  the 
individual  should  always  preside,  but  that  his 
acquirements  and  stancliug  should  be  such  as 
to  give  the  profession  and  the  public  confidence 
in  his  decisions.    He  confessed  he  had  come 
to  the  determination  of  proposing  the  Master 
of  the  Rolls  for  the  performance  of  this  duty, 
although  he  must  thereby  deprive  the  Court  of 
Chancery  of  a  certain  portion  of  his  services. 
But  that  was  an  inconvenience  which  he  would 
be  obliged  to  put  up  with,  unless  his  noble  and 
learned  friend  could  devise  some  means  of  ob- 
viating it.    If  not,  the  Master  of  the  Rolls,  a 
chief  baron,  or  a  judicial  officer  placed  in  one 
of  the  highest  situations  of  the  country,  must 
be  appointed,  in  order  to  give  effect  to  his  de- 
cisionsj  and  it  appeared  to  him  that  it  would 
be  more  easy  to  supply  the  loss  which  would 
be  sustained  by  the  Court  of  Chancery  by  the 
absence  of  the  Master  of  the  Rolls  for  a  cer- 
tain number  of  days  in  the  year,  than  of  the 
judge  of  any  other  court ;  because  there  would 
be  no  difficulty  in  distributing  the  increase  of 
equity  business  which  might  arise  from  the  ab- 
sence  of  the  Master  of  the  Rolls  among  the 
present  and  additional  judges  of  that  court, 
so  that  at  least  no  delay  would  be  occasioned 
thereby  to  the  suitors.    He  therefore  proposed 
that  the  Master  of  the  Rolls  should  be  the 
Vice-President  of  the  Judicial  Committee,  to 
attend  in  all  cases  the  sittings  of  that  Court, 
with  power  to  the  Crown,  in  case  of  his  neces- 
sary absence,  to  appoint  another  Vice-Presi- 
dent in  his  stead.    In  order  to  facilitate  the 
administration  of  justice  in  the  Judicial  Com. 
mittee,  he  was  anxious,  as  occasion  might  re- 
quire, that  the  assistance  of  some  of  the  learned 
judges  should  be  had,  not  as  members,  but 
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merely  to  ^ve  thetr  advfce,  as  they  did  to  their 
LordshipB  when  occasion  might  call  for  it.  He 
thought  that  would  be  convenient ;  it  would 
not  often  be  necessary,  for  questions  of  com- 
mon law  were  not  so  frequent  before  the  Privy 
Council  as  matters  of  equity;  but  still  this 
formed  no  essential  part  of  the  measure  he 
proposed.    He  had  noiv  stated  the  details  of 
his  plan  with  respect  to  the  equity  jurisdiction 
of  the  Exchequer,  the  Privy  Council,  and  the 
exigencies  of  the  Court  or  Chancery,  which 
under  the  proposed  scheme  would  lose  the  as* 
sistance  of  one  of  its  iudges  for  a  certain  por- 
tion— say  60  days  in  the  year ;  and  taking  mto 
consideration  the  additional  business  which 
would  be  imported  into  that  court  from  the 
Exchequer,  to  the  extent  perhaps  of  other 
fifty  days,  there  would  be  the  business  of  one 
hundred  days  added  to  the  Court  of  Chancery. 
From  the  best  calculations  he  had  been  able 
to  make«  one  additional  judge,  independent  of 
this  arrangement,  would  not  be  adequate  to 
the  business  of  that  Court,  but  he  believed  that 
t^vo,  with  the  additional  burdens  he  had  ex- 
plained, would  enable  the  Court  of  Chancery 
to  get  through,  provided  there  was  no  very  great 
increase  of  business.    He  had  great  expecta- 
tions that  even  that  number  of  judges  would 
be  found  inadequate,  for  this  reason — that 
when  suitors  had  a  prompt  adjudication  of  their 
causes,  the  increase  of  business,  he  should  say 
the  increase  of  justice  administered  to  those 
who  required  it,  would  be  great  indeed.    In 
proposing  the  present  plan  he  wished  to  guard 
himself  against  the  supposition  that  he  con- 
sidered it  all  that  was  necessary.     He  thought 
it  all  that  should  be  done  now,  because  he  be- 
lieved it  was  sufficient  to  remedy  one  great  and 
acknowledged  evil.    He  left  the  appellate  ju- 
risdiction untouched.    There  were  other  mat- 
ters too,  connected  with  the  interior  jurisdiction 
of  the  Court  of  Chancery, wliich  required  revi- 
sion  even   after  giving    it   greater   judicial 
strength.    He  was  perfectly  satisfied,  that  on 
many  points,  when  duly  investigated,  their 
Lordships  would  be  of  opinion,  that  material 
improvements  might  be  introduced  by  dimin- 
ishing expense  and   delay  before  the  cause 
came  to  a  final  decision.    But  these  would  be 
matters,  should  their  Lordships  sanction  this 
bill,  for  future  consideration.    There  was  one 
part  of  the  case  which  he  was  sure  their  Lord- 
ships would  hear  with  satisfaction — that  al- 
though a  large  addition  of  oflicers  was  pro- 
posed to  be  made  to  the  Court  of  Chancery, 
its  own  funds  were  amply  sufficient  to  carry  the 
plan  into  effect,  both  with  respect  to  the  new 
judges  and  compensation  to  the  officers  of  the 
Exchequer,   without  expense  to  the  public. 
He,  therefore,  begged  leave  to  move  that  the 
bill  be  now  read  a  second  time. 

Lord  Lyndhurst  seconded  the  motion. 
— The  state  of  the  Court  of  Chancery 
had  been  so  freuuently  under  discussion  in 
that  house,  and  the  general  nature  of  the  facts 
was  so  well  understood,  and  in  truth  so  accu- 
rately and  fully  stated  by  his  noble  and  learned 
friend,  that  it  would  not  be  necessary  for  him 


to  trespass  for  any  length  upon  their  lordshlpa' 
time,  particularly  as  he  had  stated  tliat  it  was 
his  intention  to  vote  for  the  second  reading  of 
this  bill.    The  evil  to  which  his  noble  and 
learned  friend  had  alluded  was  by  no  means  of 
modern  origin.    The  arrear  in  the  Court  of 
Chancery  had  existed  for  a  very  long  period 
of  time.     It  was  almost  coeval  virith  the  exis- 
tence of  that  court :  it  was  compluned  of  over 
and  over  again  even  in  that  golden  era  to 
which  his  noble  and  learned  friend  had  referred 
— the  time  of  Lord  Hardwicke.    It  was,  he 
believed,  as  great  as  ever  it  was  on  any  former 
occasion,  which  he  did  not  ascribe  as  matter 
of  reproach  to  the  learned  judges  of  that  court, 
because  he  was  sure  that  men  of  more  industry, 
more  perseverance,  more  activity,  and  more 
accurate  knowledge  in  their  profession  coidd 
not  be  placed  in  their  situations.    It  arose 
from  the  overwhelming,  business  of  the  court, 
with  which  its  strength  was  wholly  incompe* 
tent  to  cope.    His  noble  and  learned  friend 
had  alluded  to  the  manner  in  which  this  ope- 
rated, and  to  which  he  himself  had  taken  the 
liberty  of  calling  their  lordships'  attention  on 
more  than  one  occasion.     It  operated  with  a 
species  of  compound  force,      it  was  not  in  e 
court  of  equity  as  in  a  court  of  common  law. 
If  the  decision  of  a  case  in  a  court  of  common 
law  were  postponed,  it  would  be  at  length 
beard  and  decided,  and  then  there  was  an  end 
of  it  {  but,  as  his  noble  and  learned  friend  had 
accurately  stated,  the  case  in  eouity,  before 
being  finally  disposed  of,  generally  came  re- 
peatedly before  the  court,  and  every  interval 
therefore  between  the  time  of  setting  down 
the  cause  forbearing  and  the  time  when  it  was 
actually  heard  must  be  multiplied  by  the  times 
it  so  came  before  the  court,  so  that  the  evil 
was  increased  in  an  accumulated  ratio.    He 
had  always  felt  that  this  was  a  great  and  into- 
lerable grievance^t  was  an  opprobrium  to 
the  country.    No  person  who  had  not  been 
connected  with  a  court  of  equity,   or  the 
suitors  of  that  court,  could  possibly  form  any 
conception  of  the  extent  of  misery  it  produced 
to  individuals  and  to  entire  families;  it  would 
be  a  disgrace  to  the  parliament  of  this  country 
if  it  did  not  take  eflfectual  measures  to  put  an 
end  to  such  a  state  of  things.    If  parliament 
were  willing  to  do  so,  it  would  be  a  disgrace  to 
the  government  of  the  country  not  to  co-operate 
with  parliament  for  that  purpose.  Therefore  he 
most  cordially  supported  the  second  reading 
of  this  bill.     He  hoped  he  should  lie  allowed 
to  say  that  be  took  satisfaction  and  pride  to 
himself,  because  he  had  ever  since  ho  was 
connected  with    the    Court  Chancery  done 
everything  in  his  power  to  remedy  the  evils 
complained  of.    He  had  on  two  or  three  occa- 
sions brought  forward  bills  correspondinir  in 
principle  with  that  which  had  been  introduced 
by  his  noble  and  learned  friend  on  the  wool- 
sack.   In  the  result  they  were  unsatisfactory ; 
and  he  trusted  their  Lordships  would  allow 
him  to  say  a  few  words  with  respect  to  the 
history  of  those  proceedings,  because  they 
connected  themselves  with  the  course  he  was 
taking  on  the  present  occasion. 
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-  Their  lordships  would  recollect  that  a  com- 
inissioit  was  appointed  to  inquire  into  the  con- 
dition of  the  Court  of  Chancery  for  the  purpose 
of  facilitating  the  progress  of  its  proceedings. 
That  commission  was  composed  of  the  most 
intelligent  and  enlightened  men,  roost  conver- 
sant with  the  proceedings  of  the  Court  of 
Chancery.    They  made  their  report,  and  sug- 
gested many  improvements,  and  when  he  had 
the  honour  of  filling  the  situation  now  so  well 
filled  by  his  noble  and  learned  friend  on  the 
woolsack,  he  drew  up  in  conjunction  with  his 
colleagues,  the  late  Master  of  the  Rolls  and 
the  present  Vice  Chancellor,  a  series  of  orders 
founded  on  that  report ;  his  noble  and  learned 
friend  who  succeeded  him  continued  those 
orders ;  he  believed  every  thing  recommended 
by  that  commission  was  carried  into  effect,  the 
object  being  to  expedite  and  facilitate  the  pro- 
ceedings in  courts  of  equity.    The  misfortune, 
however,  of  that  commission  was,  that  they 
applied  themselves  only  to  the  course  of  the 
proceedings  up  to  the  time  of  the  hearing.  He 
had  repeatedly  stated  in  the  other  house  of 
parliament,  and  also  before  their  Lordships, 
that  what  he  then  did  was  only  one  step  towards 
those  measures  which  he  thought  necessary 
for  the  purpose  of  getting  rid  of  the  grievance 
which  he  believed  existed  in   the  Court  of 
Chancery ;  and  in  pursuance  of  that  system  he 
had  brought  in  bills  which  passed  their  Lord- 
ship's house,  he  believed  with  entire  approba- 
tion, he  believed  without  any  division,  which 
went  to  the  other  house  of  parliament,  and 
were  there  received,  certuuly  not  with  much 
favour ;  indeed,  were  it  not  for  the  respect  he 
owed  to  that  very  enlightened  assembly,  he 
should  say  they  were  not  received  without  some- 
thing like  clamour,  and  party  prejudice,  and 
passion.    It  was  stated  in  opposition  to  those 
bills  that  they  were  wholly  unnecessary ;  that 
the  effect  of  them  would  be  to  render  the  situ- 
ation of  the  Keeper  of  the  Great  Seal  a  sine- 
cure :    it  was  insinuated  that  such  was  the 
object  with  which  they  had  been  introduced, 
and  the  result  was  the  bills  were  lost.    He  had 
never  from  that  time  abandoned  the  views  he 
entertained  upon  this  subject,  and  every  thing 
that  had  since  occurred  in  the  Court  of  Chan- 
cerv,  every  subsequent  discussion  in  that  house, 
had  tended  to  confirm  him  in  those  opinions. 
AU  the  facts  now  so  well  stated  by  his  noble 
and  learned  friend  were  known  at  that  time ; 
but  in  the  face  of  those  facts  the  hills  had  been 
rejected  in  the  manner  he  had  stated.    If  it 
was  admitted,  and  no  man  could  deny,  that 
there  was  more  business  standing  in  the  Court 
of  Chancery  than  could  be  disposed  of  by  the 
judges  of  that  court— if  it  was  hardly  an  ex- 
aggeration to  make  use  of  the  saying  of  the 
present  Vice  Chancellor,  that  "  three  angels" 
would  scarcely  be  competent  to  the  busmess, 
what  was  the  simple  remedy  to  be  adopted  in 
such  a  case  as  in  any  other  business  or  pro- 
ceeding in  life  ?    If  the  present  judges  were 
not  competent  to  the  work,  we  must  have  a 
fourth,  and  if  a  fourth  was  not  enough,  we 
must  have  a  fifth.    No  other  course  consis- 
lently  with  common  sense  could  be  adopted ; 


he  should  therefore  be  acting  hiconslslently 
with  himself,  and  deserting  the  dutjr  he  owed 
to  the  suitors  of  that  court  over  which  he  had 
formerly  presided,  to  their  Lordships,  and  to 
the  public,  if  be  did  not  ^ive  to  the  principle 
a  the  bill  introduced  by  his  noble  ana  learned 
friend  his  most  warm   and  cordial  support. 
He  knew  it  had  been  thrown  out  as  an  objec- 
tion to  bills  of  this  description  that  the  number 
of  appeals  would  be  increased,  and  that  it  was 
idle  to  provide  for  the  hearing  of  causes  with- 
out providing  also  for  the  hearing  of  the  ad- 
ditional appeals  which  must  arise  if  the  mea- 
sure were  carried  into  effect.    Even  admitting 
that  the  appeals  would  be  increased,  he  could 
bv  no  means  admit  the  validity  of  the  argument. 
Not  more  than  one  decision  in  fifty  became 
the  subject  of  appeal ;  was  it  nothing,  then, 
that  the  49  causes  should  be  decided  ?    If  there 
was  not  sufficient  force  to  dispose  of  the  cause 
on  appeal,  still  it  was  ridiculous  to  use  that  as 
an  argument  against  the  present  measure.  But 
the  fact  was  not  so.    There  was  no  arrear  of 
appeals ;  and  when  the  present  arrear  of  causes 
was  worked  off  by  the  assistance  given  by  the 
new  judge  or  judges,  the  number  of  appeals 
would  not  be  so  great  that  his  noble  and  learned 
friend  would  be  unable  to  keep  them  under  as 
he  anticipated,  otherwise  they  must  come  to 
parliament  to  provide  a  remedy.    Why  should 
they  in  anticipation  of  tin  evU  provide  a  re- 
meAv  ?    They  should  rather  wait  till  the  evil 
displayed  itself;  then  they  would  be  enabled 
to  say  what  was  the  extent  of  the  evil,  and  the 
most  adequate  remedy  that  could  be  applied 
to  it.    It  was  therefore,  though  often  urged, 
no  argument  against  the  measure  of  his  noble 
and  learned  friend  to  say  that  there  was  no 
provision   for  hearing  the  additional  appeals 
which  would  l>e  created  by  the  bill.    Others, 
and  among  them  men  of  great  distinction  and 
eminence,  said  they  would  not  support  a  partial 
measure  of  this  description ;  that  tiiere  must  be 
a  general  reformation  and  review  of  the  whole 
court;   that  the  appellate  judicatory  of  their 
lordships  must  be  reformed  or  abolisiied ;  that 
a  wide  and  general  measure  of  that  kind  must 
be  brotigbt  into  Parliament  and  carried  into 
effect.  All  this  was  idle  and  chimerical.  He  had 
heard  many  complaints  made  of  the  appellate 
jurisdiction  of  their  Lordships'  and  other  tribu- 
nals, but  he  never  heard  any  two  individuals 
agree  in  a  precise  remedy ;  to  wait  therefore  for 
a  concurrence  of  opinion  on  measures  of  this 
kind,  instead  of  providing  a  practical  remedy 
for  a  great  practical  evil,  would  be  doing  a 
great  injustice  to  the  country.     Here  was  a 
great  practical  evil,  and  a  practical  remedy 
pointed  out  for  the  evil.    It  would  be  effective 
for  the    object;    consistentlv  therefore  with 
common  sense  and  the  principles  of  common 
justice  they  could  not  oppose  this  measure. 
So  much  as  to  the  principle  and  the  second 
reading  of  the  bill.  There  were  points  of  great 
importance  which  would  be  tne  subject  of 
consideration  and  inquiry  in  the  committee. 
The  plan  of  his  noble  and  learned  friend  in- 
volved three  subjects ;  first  of  all,  the  Court 
of  Chancery,  the  means  of  providing  for  the 
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arrears  of  tbat  coarr,  and  tbe  extent  of  antst- 
ance  requisite ;  in  the  next  place  he  proposed 
to  abolish  the  equitable  jurisdiction  of  the 
Court  of  Exchequer ;  and  thirdly,  he  proposed 
vome  reforms  and  amendments  in  the  Judicial 
f  Committee  of  the  Privy  Council.  On  each  of 
these  in  their  order  he  wuuld  say  a  very  few 
words. 

The  noble  Lord,  after  thus  cordially  con- 
curring iu  ihe  principle  of  the  Bill,  entered  on 
some  of  the  details,  from  whi^h  he  appears  to 
dissent : 

He  would  only  make  one  or  two  ob- 
servations for  the  purpose  of  directing  hu 
noble  and  learned  friend's  attention  to  those 
points  he  was  most  desirous  of  having  re- 
considered. His  noble  and  learned  friend 
who  succeeded  him  (Lord  Brougham),  bv  al- 
most incredible  exertion s»  wiped  off  the  whole 
arrear  of  appeals  which  had  been  standing  at 
aboat  the  same  amount  for  a  period  of  many 
years.  He  deserved  the  thanks  of  the  country 
for  these  extraordinary  efforts  and  exertions. 
Since  that  time  there  had  been  no  arrear  of 
appeals.  That  part  of  the  case,  therefore,  was 
at  least  out  of  consideration.  Now  as  to  the 
atate  of  the  causes.  He  had  looked  at  the  re- 
turns, and  he  drew  this  conclusion  from  them 
— there  was  a  great  and  heavy  arrear — a  sta- 
tionary arrear — not  a  growing  arrear.  He 
remembered,  when  he  had  the  honour  of  oc- 
cupying the  office  of  his  noble  and  learned 
friend,  in  introducing  one  of  those  bills  to 
which  he  had  alluded,  he  directed  his  attention 
to  the  same  subject,  and  he  then  stated  in  that 
house  before  ibeir  lordships,  that  there  was  no 
growing  arrear — that  the  arrear  was  stationary, 
or  nearly  so.  What  was  the  consequence  I  If 
once  that  arrear  were  wiped  off,  the  present 
force  of  the  court  would  be  sufficient  to  pre- 
vent its  accumulation.  Now,  what  ivaa  the 
conclusion  he  drew  from  this  ?  That  the  addi- 
tion of  one  judge  to  the  Court  of  Chancery — 
a  man  of  eminence,  a  man  of  standing,  of 
knowledge  in  his  prufe«8ion,  and  industry, 
would,  in  a  year  and  a  half,  dispose'  of  tlie 
whole  of  the  existing  arrear.  That  arrear  con- 
sisted of  from  500  to  600  causes.  The  late 
Master  of  the  Rolls  disposed  of  nearly  700 
causes  in  one  year.  The  present  judges  then, 
it  appeared,  were  sufficient  to  prevent  the  ar- 
rears from  accumulating,  and  when,  by  the 
appointment  of  one  new  judge,  they  were 
wiped  off,  there  would  be  this  judge,  in  addi- 
tion to  the  present  judges,  to  hear  the  new 
causes.  Then  the  question  was,  whether  a 
second  additional  judge  was  required.  If  the 
facts  which  he  had  stated  were  correct,  was  it 
necessary  to  have  two  new  judges  in  the  Court 
of  Chancery  ?  He  did  not  call  upon  their  lord- 
ships to  come  at  present  to  any  conclusion 
upon  this  question,  out  he  requested  them  and 
his  noble  and  learned  friend  to  give  it  their 
serious  attention.  His  noble  and  learned 
friend  had  said,  and  he  (Lord  Lynd  hurst)  had 
often  heard  it  said  before,  that  if  the  court 
were  opened,  and  if  facility  were  given  for 


hearing  cases,  there  would  be  a  verygreat  in* 
crease  of  business  in  the  Court  of  Chancery. 
That  might  be  so,  but  it  was  a  matter  of  pore 
speculation  and  conjecture,  and  when  the  in- 
crease took  place,  it  would  be  time  enough  to 
provide  for  it  by  the  appointment  of  a  second 
new  judge.  But  he  repeated,  this  increase 
was  at  present  merely  speculative.  In  one  of 
the  Chancery  Courts  there  were  at  present  no 
arrears:  he  believed  the  number  of  causes 
standing  for  hearing  in  the  Roll's  Court  did 
not  exceed  140;  and  his  noble  friend  who  pre- 
sided over  that  court  was  in  the  haliit,  he  be- 
tieved,  of  getting  through  200  causes  in  the 
course  of  the  year.  There  was,  therefore,  in 
this  court  ample  room  for  the  additional  suitors 
whom  it  was  supposed  that  additional  facilities 
would  call  forth.  Why  did  they  not  come 
into  this  court  ?  It  was  not  from  any  want  of 
learning,  intelligence,  impartiality,  or  inde- 
pendence on  the  part  of  that  learned  judge. 
There  was  room  for  suitors  to  come  iu,  but  it 
did  not  appear  that  this  circumstance  had 
caused  any  increase  in  their  number. 

The  equity  side  of  the  E:tcheqner,  to  which 
his  noble  and  learned  friend  had  alluded,  was 
another  instance.  There  was  no  arrear  in  that 
court ;  the  suitors  had  not  to  wait  there  even 
as  long  as  they  had  in  the  court  to  which  he 
had  just  adverted ;  for  in  the  Exchequer  Equity 
Court  a  cause  was  heard  in  a  few  days  after  it 
was  set  down.     Why  then  was  there  not  a 

Geat  increase  of  business  in  the  Exchequer  f 
coking  at  these  facts,  he  doubted  whether  the 
speculation  of  his  noble  and  learned  friend  as 
to  the  incrcHse  of  business  to  be  expected  from 
the  appointment  of  a  new  judge  was  well 
foundeo.  He  (Lord  Lynd  hurst)  said  he  enter- 
tained a  doubt ;  but  at  all  events,  was  a  mere 
speculation  or  conjecture  sufficient  to  warrant 
their  proceeding  at  once  to  the  appointment  of 
two  new  judges  in  the  Court  of  Chancery? 
He  would  now  come  to  that  part  of  the  bill 
which  proposed  to  abolish  altogether  the  equity 
jurisdiction  of  the  Court  of  Exchequer;  that 
would  be  a  proper  subject  for  discussion  In 
committee,  and  it  was  one  involving  important 
considerations.  He  remembered  that  when 
he  first  sat  upon  the  woolsack,  having  less  ex- 
perience and  more  courage  than  he  possessed 
at  present,  he  had  brought  in  a  measure,  which 
was  not  indeed  a  bill  to  abolish  the  equity  ja« 
risdiction  of  the  Exchequer  i  but  having  in- 
troduced his  bill,  he  had  stateil  that  one  of  its 
objects  was  to  abolish  that  jurisdiction.  How 
was  he  met  on  that  occasion?  Why,  Lord 
Eldon,  who  had  sat  upon  the  woolsack  25  yesuv, 
came  down  to  the  house  and  opposed  the  bill 
with  the  utmost  warmth  and  earnestness. 
Besides  meeting  with  the  opposition  of  Lord 
Eldon,  he  (Lord  Lyndhurst)  had  to  encounter 
that  of  Lord  Redesdale,  a  judge  of  very  great 
experience  and  knowledge  in  his  department 
of  the  law.  The  whole  weight  of  authority, 
not  only  of  the  equity  courts,  but  also  of  the 
Chief  Justice  of  the  Court  of  King's  BeniA, 
was  thrown  into  the  scale  against  him  (Lord 
Lyndhurst),  and  the  opposition  was  of  so  for. 
midable  a  character,  and  the  weight  of  the  au- 
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tbfirity  opposed  to  him.  wm  to  great,  that  he 
was  obliged  to  renouce  his  design,  and  had 
sever  afterwards  ventured  to  bring  it  forward 
again.    He  did  not  say  that  he  had  changed 
his  opinion,  or  that  he  now  thought  that  he 
had  been  wrong  upon  that  occasion :  all  he  said 
was»  that  the  subject  was  one  which  ought  to 
l>e  considered  with  great  care,  attention,  and 
fraution.    The  abolition  of  the  equity  side  of 
ihe  Exchequer  did  not  appear  to  be  a  neces- 
aary  part  of  a  bill  the  object  of  which  was  to 
give  additional  force  to  the  Court  of  Chan- 
cery, while  it  might  lead  to  many  inconveni- 
oaces.    The  business  of  the  equity  side  of  the 
Exchequer  had  been  stated  us  consisting  of 
from  60  to  70  causes  in  the  year,  or  rather 
more  than  one*fourth  of  the  business  of  the 
Roils  Court;  but,  besides  this  regulur  busi- 
ness, there  was  a  variety  of  summary  applica- 
tions of  an  important  kind  which  required  to 
be  promptly  disposed  of,  and  which  were  re- 
ferred expressly  to  the  equity  side  of  the.Court 
of  Exchequer  on  account  of  the  prompt  man- 
ner io  which  it  was  able  to  deal  with  them. 
Now,  what  would  be  the  effect  of  transferring 
all  this  business  to  the  Court  of  Chancery  by  a 
bill  intr«>duced  for  the  purpose  of  getting  rid 
of  the  arrears  in  that  court  ?    The  provision 
certmnly  did  not  appear  to  be  a  necessary  part 
of  such  a  measure.    He  had  heard  it  said  that 
Che  equity  jurisdiction  of  the  Court  of  £x- 
eheqner  was  an  incumbrance  upon  the  com- 
mon law  jurisdiction,  and  that  the  common 
law  aide  would  work  better  if  the  equity  ju- 
risdiction were  got  rid  of.    litis  appeared  to 
be  a  singular  proposition,  since,  although  a 
greater  number  of  causes  were  entered  in  the 
Exchequer  than  in  the  other  courts  of  law, 
there  were  arrears  in  both  the  other  courts, 
and  none  on  the  common  law  side  of  the  Ex- 
€he<|ueri  so  that  the  five  judges  of  the  Court 
of  Exchequer  were  not  only  able  to  dispose  of 
all  the  common  law  business  of  the  court,  but 
they  also  disposed  of,  and,  as  he  un<1er8tood, 
well  and  satisfactorily,  s  coosiderable  portion 
of  equity  business  l>esides.    He    submitted, 
therefore,  to  their  Lordships  that  these  were 
reasons  for  pausing  before  they  assented  to 
thu  provision  of  the  bill.    But  he  was  next 
told  that  the  machinery  of  the  equity  side  of 
the  Excheouer  was  cumbrous,  and  that  its 
practice  did  not  correspond  with  the  practice 
of  the  Court  of  Chancery,  and  that  therefore 
solicitors  were  not  disposed  to  bring  their 
causes  mto  this  court.    He  could  not  consider 
this  as  a  sufficient  reason  for  abolishing  the 
court  altogether.    The  whole  of  the  practice 
in  the  Court  of  Chancery  hsd  been  remodelled 
within  the  last  few  years.   Why  should  not  the 
same  thing  take  place  with  respect  to  the 
Court  of  Exchequer?    When  he  was  at  the 
bar  the  piactice  varied  in  each  of  the  common 
law  courts ;  the  course  of  proceeding  in  the 
Court  of  King's  Bench  was  different  from  that 
in  rhe  Court  of  Common  Pleas,  and  this  again 
differed  from  the  practice  on  the  common  law 
side  of  the  £xchei|uer  i  yet  all  these  courses 
of  proceeding  had  now  been  rendered  uniform, 
and  why  should  not  the  practice  of  the  equity  i 


side  of  the  Exchequer  be  made  to  correspond 
with  that  of  the  Court  of  Cbancerv?    It  was 
said  that  some  called  the  Court  of  Chancery  a 
grievance,  and  others  a  nuisance,  on  account 
of  causes  not  being  heard  for  three  years  after 
they  were  Bet  down ;  and  in  order  to  apply  a 
remedy  to  this  grievance,  it  was  proposed  to 
abolish  an  equity  court  entirely  free  from  the 
inconvenience  and  evils  which  were  the  subjei't 
of  complaint.    Would  it  not  be  dealing  hardly 
with  the  present  suitors  in  the  Exchequer 
Court,  whose  causes  were  to  be  transferred  by 
this  bill  to  the  Court  of  Chancery,  and  who 
had  probably  instituted  their  suits  in  the  Ex- 
chequer for  the  purpose  of  insuring  a  prompt 
and  speedy  decision,  to  hand  them  over  to  a 
court  where  their  causes  might  not  bo  heard 
for  three  years  to  come  ?    With  regard  to  the 
appeals  from  the  Court  of  Chancery  and  the 
equity  side  of  the  Exchequer,  there  appeared 
to  be  an  advantage  of  no  slight  importance  in 
favour  of  the  latter,  for  when  the  appeal  was 
made  from  the  Court  of  Chancery,  it  was 
heard  in  that  House  before  the  very  judge  with 
whose  decision  the  party  appealing  was  dis- 
satisfied.   Now  he  (Lord  Lyndhurst)  did  not 
mean  to  say  that  his  noble  and  learned  friend 
would  not  be  us  ready  to  review  his  own  deci- 
sion as  to  review  that  of  another  judge,  but, 
after  all,  the  question  ivas,  what  woula  be  the 
feelings  of  parties  themselves  upon  the  sub- 
ject ?     Now,  if  the  appeal  were  maile  from  a 
decision  of  the  Lord  Chief  Baron  of  the  Ex- 
chequer, his  judgment  would  be  reviewed  by 
another  judge.    Suppose  any  of  their  Lord- 
ships had  a  cause  decided  against  him,  how- 
ever  great  might  be  the  reliance  which  he 
might  place  upon  the  independence  and  in- 
tegrity of  the  judge  who  had  decided  the  cause, 
would  he  not  rather  have  the  ju<lgment  re- 
viewed by  another  judge  than  the  one  with 
whose  decision  he  was  dissatisfied  ?    That  was 
one  advantage  of  the  equity  jurisdiction  of  the 
Exchequer ;  but  his  noble  and  learned  friend 
had  said,  and  said  justly,  that  there  was  one 
great  evil  in  the  Exchequer,  which  was,  that 
there  was  no  remedy  if  a  party  were  dissatisfied 
with  the  decision  of  the  court  upon  a  motion 
except  by  appeal  to  their  Lurdships.     But,  in 
the  nrst  place,  the  motion  might  be  reheard 
before  the  same  judge ;  and,  in  the  next  place, 
the  evil  seemed  to  admit  of  an  easy  remedy 
without  an  appeal  to  the  Court  of  Chancery* 
At  present  there  were  two  equity  judges  in  the 
Court  of  Exchequer;    practically  speaking, 
there  were  three,  for  he  might  reckon  among 
them  the  learned  Baron  who  lately  filled  the 
office  of  Solicitor  General.    Now,  how  easy 
would  it  be  to  give  an  appeal  from  the  deci- 
sion of  one  or  those  judges  to  one  or  both  of 
the  others;  and  was  it  not  l>etter  for  their 
Lordships  to  apply  themselves  to  remedying 
the  evil  mstead  of  abolishing  the  equity  juris- 
diction altogether  ?    In  Ireland  the  equity  side 
of  the  Exchequer  was  for  many  years  the 
favourite  equity  court;  why  should  not  the 
same 'take  place  in  this  country?    Now,  he 
pronounced  no  positive  opinion  on  this  sub- 
ject:  it  did  not  appear  to  be  a  necessary  part 
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of  the  l>ill.  and  would  properly  form  matter 
of  consideration  in  committee ;  but  he  felt  it 
bis  duty  to  throw  out  these  doubts  of  his,  for 
he  called  them  nothing  more,  and  if  they  had 
been  put  ratber  in  tbe  form  of  arguments  than 
of  doubts,  that  was  a  habit  which  he  had,  and 
he  should  go  into  committee  with  his  mind 
completely  unbiassed  upon  the  question,  whe- 
ther the  equity  jurisdiction  of  the  Exchequer 
should  continue  or  not. 

Regarding  the  Privy  Council,  his  Lordship 

agreed — 

That  it  was  proper  to  appoint  a  permanent 
Vice  President  of  the  J  udicial  Com  mittee,  and  be 
had  o?er  and  over  again  so  stated  in  his  place 
in  Parliament,  and  upon  the  same  grounds  as 
those  mentioned  by  his  noble  and  learned 
friend.  He  bad  no  doubt  as  to  the  propriety 
of  the  proposal ;  but  then  came  tbe  difficulty 
to  which  his  noble  and  learned  friend  had  ad- 
verted. If  personal  qualifications  were  alone 
to  be  regarded,  tbe  difficulty  would  be  at  once 
removed,  for  there  was  no  person  whose  learn- 
ing, industry,  and  independent  spirit  better 
qualified  bim  for  the  office  than  tbe  noble  Lord 
upon  whom  it  would  be  conferred  by  the  pre- 
sent bill.  But  this  arrangement  would  be 
attended  with  great  inconvenience,  for  the 
noble  Lord  roust  be  taken  out  of  bis  own 
court,  which  was  at  present  the  most  regular 
of  all  the  equity  courts,  having  a  judge  who 
sat  every  day,  besides  having  a  regular  bar  of 
its  own.  NTow,  be  (Lord  Lvndhurst)  was  un- 
willing to  see  extended  to  the  Rolls  Court  the 
inconveniences  which  he  had  over  and  over 
asraln  heard  urged  as  reproaches  against  the 
Court  of  Chancery,  both  in  their  Lordships' 
House  and  in  the  other  House  of  Parliament. 
It  was  constantly  exclaimed  against  as  a  great 
inconvenience  that  the  Lord  Chancellor  should 
be  taken  from  his  duties  in  the  Court  of  Chan- 
cery to  preside  in  their  Lordships'  House; 
every  one  felt  tbe  inconvenience,  but  the  difli- 
culty  was  to  find  a  remedy  for  it.  It  was  now 
proposed  to  introduce  into  the  Rolls'  Court 
the  inconveniences  which  it  had  been  found 
impossible  to  remedy  in  the  Lord  Chancellor's 
Court,  and  to  transfer  the  same  causes  of  com- 
plaint to  a  court  in  which  justice  was  at  present 
administered  in  the  manner  which  be  had  just 
stated.  Surely  it  was  singular  that  in  the  same 
bill  which  proposed  to  abolish  the  equity  side 
of  the  Excncquer,  because  it  sat  fi)r  only  half 
the  usual  time,  a  provision  should  be  intro- 
duced for  tbe  purpose  of  reducing  the  Rolls 
Court  to  the  same  state  of  incapacity  which 
formed  the  ground  of  removing  the  equity 
jurisdiction  from  the  Court  of  Excheouer.  He 
submitted,  therefore,  to  his  noble  ana  learned 
friend,  that  the  subject  deserved  the  greatest 
consideration ;  he  (Lord  Lyndhurst)  admitted 
there  must  be  a  choice  of  evils,  and  it  would 
be  for  their  Lordships  to  consider,  when  the 
bill  was  in  committee,  which  was  the  greater  — 
the  appointment  of  a  permanent  judge  to  pre- 
side over  a  tribunal  which  only  sat  for  50  days 
in  the  year,  or  the  interference  with  the  admi- 
nistration of  justice  in  the  Court  of  Chancery, 


which  would  arise  from  Intemmtlog  the  sit«' 
tings  of  the  Rolls'  Court.     His  noble  and 
learned  friend  bad  used  one  argument  which 
seemed  a  little  fallacious,  when  he  stated  thai 
the  master  of  the  Rolls  bad  for  50  years  pre- 
sided by  custom  over  the  Privy  Council.    H« 
(Lord  Lyndhurst)  admitted  that  the  fact  was 
as  stated  by  his  noble  and  learned  friend,  but 
at  that  period  it  produced  no  inconvenieoce 
whatever,  because  the  Master  of  the  Rdla  aat 
in  the  evening  from  6  o^clock  till  10.    At  that 
time  the  Master  only  sat  in  the  morning  for  a 
very  short  period  in  the  year,  and  therefore  hia 
attendance  at  the  Privy  Council  did  not  inters 
fere  with  his  sittings  in  the  Rolls  Court.    The 
precedent  consequently  had  no  application  Co 
the  present  time,  when  the  sittings  only  look 
place  in  the  morning.     There  was  another 
part  of  the  bill  upon  which  he  ahonld  say  hot 
little  at  present,  as  his  noble  and  learned  IrieMl 
seemed  not  indisposed  to  abandon  It-^it  was 
that  which  enabled  the  Privy  Council  to  call 
the  judges  to  its  assistance.    Now,  snch  a 
provision  did  not  appear  to  treat  the  judges 
with  sufficient  respect.    By  long  custom  and 
ancient  usage,  the  judges  were  in  the  habit  of 
attending  their  Lordships,  and  of  anawerini;^ 
such    questions  of   law    as  their  Lordahma 
thought  proper  to  submit  to  them;  but  for 
the  judges  to  attend  the  Vice  President  of  the 
Privy  Council  at  his  disposition,  appeared  to 
be  a  little  inconsistent  with  the  rank  and  sta- 
tion which  those  learned  personages  held  in 
this  country.    But  not  only  was  sudi  a  pro- 
vision inconsistent  with  the  station  of  tbe 
judges,  but  it  was  irreconcilable  with  the  very 
constitution  of  the  Privy  Council  itself,  accor- 
ding to  which  no  one  could  join  in  the  Privy 
Council  who  was  not  himself  a  member  of  the 
Council.    Now,  the  bill  did  not  provide  that 
the  judges  should  merely  advise  the  Privy 
Council  on  matters  of  law ;  they  were  to  att 
co-ordinately  with  the  members  of  the  Privy 
Council,  and  to  have  a  voice  in  its  decitton  of 
the  same  effect  as  that  of  the  members  of  the 
Council  themselves,  so  that  it  might  happen 
that  the  majority  might  be  composed  ot  the 
judges  assistant,  and  that  the  Privy  Conndl 
might  have  to  recommend  the  Crown  to  adopt 
measures  which  a  majority  of  the  Conndl  it- 
self condemned.    Besides,  every  member  of 
the  Privv  Council  took  an  oath  with  respect  to 
the  discharge  of  his  duties  as  a  Privy  ConnciL 
lor,  but  this  bill  imposed  no  such  oath  npon 
the  judges  assistant.    Some  alteration  would 
therefore  be  required  if  this  provision  was  to 
be  retained.    There  was  this  other  objection 
to  it,  that  some  of  the  subjects  on  which  the 
Privy  Council  would  have  to  decide  might  l>e 
political  cases,  in  which  the  ministers  tmr  the 
time  being  might  have  a  deep  interest.    Now. 
this  bill  would  give  to  the  Oovenunept  the 
power  of  selecting  those  judges  to  sit  with  the 
Privy  Council  who  might  be  considered  most 
convenient  for  the  purpose  of  Ministers.  Thai 
would  be  inconsistent  with  equity  and  with 
justice.    He  was  not  imputing  or  supposing 
anything  with  respect  to  the  party  now  in 
power,  but  it  was  a  principle  which  ought  not 
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to  be  allowed  to  be  established.    That  consti- 
ttttional  jealousy  with  which  their  Lordships 
on^ht  to  be  impressed  should    make  them 
careful  how  they  established  a  principle  which 
mii^ht  lead  to  the  most  serious  abuses  io  the 
adaiiDistratioQ  of  justice.    He  had  thrown  out 
these  observations,  not  for  the  sake  of  oppos- 
inf(  the  bill,  but  for  ihe  consideration  of  his 
noble  and  learned  friend.     He  had  before 
said,  that  with  respect  to  that  pari  of  the  bill 
which  related  to  the  Court  of  Exchequer, 
when  it  went  into  committee  he  should  enter 
4ipon  the  consideration  of  it  free  and  unbiassed, 
and  their  Lordships  would  then  have  an  op- 
portunity of  fully  considering  whether  the 
alteration  that   was  sofi^gested  was  such  as 
ahould  be  made.    He  considered  the  great 
principle  of  this  bill  to  be  this :— There  was  a 
standing  arrear  of  causes  in  the  Court  of 
Chancery  to  be  disposed  of.    It  was  not  an 
arrear  of  to-4lay,  or  of  yesterday,  but  had  been 
existing  for  ages,  for  at  least  100  years :  he 
could  himself  trace  it  back  through  a  period 
of  hO  yean.  That  state  of  things  was  grievous, 
and  must  be  got  rid  of.    The  principle  of  this 
bill  was  to  appoint  additional  judges  to  get  rid 
of  that  evil.    The  other  parts  of  the  bill  were 
only  subsidiary  to  it,  and  might  be  adopted  or 
not.    If  rejected,  they  would  not  impair  the 
principle  of  the  measure.    He  therefore  would 
agree  to  the  second  reading  of  the  bill,  keep- 
ing his  mind  perfectly  free  and  unbiassed  as 
to  the  couriideration  in  the  committee  of  the 
various  points  to  which  he  had  directed  their 
Lordships'  attention.    These  points  were  as 
to  the  number  of  additional  judges,  the  abo- 
litiou  of  the  jurisdiction  of  the  equity  side  of 
the  Exchequer,  and  the  amendment  of  the 
constitution  of  the  Judicial  Committee  of  the 
Privy  Council. 

[We  shall  take  an  early  opportunity  of 
stating  the  observations  of  Lord  Abinger  and 
Lord  LangdaleS] 


LAW  OF  ATrORNEYS. 

Thb  cases  materially  aflFecting  the  law  of 
attorneys  daring  the  last  three  months  are 
few  in  number.  They  are  collected  in  our 
Quarterly  Analytical  Digest,  being  Part  II.  for 
the  present  year,  and  are  as  follow : — 

1.  Where  an  attorney,  attending  a  commis- 
sion  of  lunacy  for  the  petitioner,  promised  the 
nnderaheriff  to  pay  the  fees  due  to  him,  the 
commissioners  and  the  jury,  on  the  inquisition 
being  returned,  but  failed  to  ^o  so  on  the 
return  and  on  request,  the  Court  of  Q.  B. 
granted  a  rule  call'mg  upon  him  to  pay  such 
fees,  on  the  ground  tnat,  when  his  unilertaking 
was  accepted,  credit  was  given  to  him  in  his 
professional  character.  &aA  it  was  held  no 
objection  to  such  rule,  that  the  proceedings  in 


respect  of  which  the  obligation  was  incurred 
took  place  in  another  Court.  Eaoarie  Boden* 
ham^  Under- Sheriff^  of  Hereforaehire,  in  re 
Jephion,  a  lunatic,  8  A.  &  £.  959. 

2.  Defendant,  who  had  borrowed  money  of 
plaintiflf,  was,  by  an  agreement,  to  which  plun- 
tiff 's  attorney  was  the  attesting  witness,  to  pay 
the  expenses  of  that  agreement,  and  of  the 
various  securities,  including  a  warrant  of  at- 
torney: Held,  that  plaintiff's  attorney,  who 
had  prepared  those  securities,  was  compellable 
to  oeliver  his  bill  to  defendant  to  be  taxed. 
Painter  v.  Lindieii,  6  Bing.  N.  C.  197 1  S.  C. 
19  L.  O.  216. 

3.  The  mere  circumstance  of  a  party  being 
the  attorney  in  the  cause  will  not  make  him 
responsible  for  refreshments  supplied  bv  a 
coffee-house  keeper  to  the  witnesses  while 
attending  the  trial.  But  the  fact  of  his  being 
found  in  communication  ivith  the  witnesses  at 
the  coffee-house,  is  some  evidence  to  go  to  the 
jury  that  the  supplies  were  sanctioned  by  him. 
Fendall  v.  Xokes,  7  Scott,  647- 


ANCIENT  BILL  OF  COSTS. 


Thomas  Sclater,  Esq^^. 

Drawing  and  engrsr  assignment 

of  1^1  r.  Butb's  mortgage  ....  „  1.3     4 

Duty  and  uarchiiient „    2    6 

Drawing  Mr.  Butb's  release  of 

dower  and  engrossiug    „    5    0 

Duty  and  parchment „     1     6 

For  a  copy  of  Mr.  Butb's  settle- 
ment   ,    5    0 

1    7    4 


19tt»  April,  1708. 

Rece*d  then  of  Thomas  Sclater,  Esq^", 
the  contents  of  the  above  written  bill 
in  full  for  all  demands  to  this  day. 

John  Rowxbt* 


YhE  law  RELATIVE  TO  RATING 
STOCK  IN  TRADE. 


An  important  question  has  arisen  in  the 
Courts  relative  to  the  rating  of  stock  in 
trade  to  the  relief  of  the  poor.  The  sub- 
ject has  also  been  recently  noticed  in  Par- 
liament. Mr.  Lott,  the  solicitor,  has  very 
opportunely  written  a  pamphlet,  comprising 
an  able  review  of  the  decisions  in  relation 
to  the  question  under  the  43  Eliz.  c.  2.* 

■  ■  .1       ■      t  *  n  ■  ■ 

a  The  work  is  published  by  £.  Spettigue, 
67 j  Chancery Xane. 
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T%e  law  rehUwe  to  Rating  of  Stock  m  Trade. 


From  this  pamphlet  we  select  the  follow- 
ing passages : 

<'  For  a  long  period  from  the  passing  of  the 
act,  the  rating  was  confined  to  persons  in  re- 
spect of  the  property  mentioned  in  it.  Indeed , 
the  convenience  ana  expediency  of  this  mode 
of  taxation^  the  facility  of  ascertaining  the  rate- 
able value  of  the  property  in  respect  of  which 
the  party  was  to  be  assessed,  and  every  other 
consideration  pointed  it  out  as  the  roost  equit- 
able and  just  mode  of  carrying  into  operation 
the  evident  intentions  of  the  act.  At  length  it 
was  attempted  to  rate  persons  in  respect  of 
stock  in  trade ;  and  the  following  decisions  will 
shew  the  repugnance  with  which  the  judges  at 
first  met  such  a  construction  of  the  act. 

*'  In  Rea  V.  Inhabitants  qf  ff^itney,  6  Bun. 
2634,  the  Ck)urt  of  Queen's  Bench  were  of 
opinion,  stock  in  trade  ought  not  to  be  rated. 

''There  was  a  resolution  of  the  Judges  of 
Assize  1633.  to  the  following  effect :— •  The 
land  within  each  parish,  is  lo  be  taxed  to  the 
charges,  in  the  first  place,  equally  and  indif- 
ferently ;  but  there  may  be  an  addition  for  the 
personal  visible  ability  of  the  parishioners 
within  that  parish,  according  to  good  discre- 
tion, wherein  if  there  be  any  mistaking,  the  ses- 
sions or  the  justices  must  judge  between  them.* 
Dalton,  til.  Poor,  ch.  73,  p,  234,  id.  1727. 

"  Although  these  resolutions  were  subse- 
quently disclaimed  by  the  judges,  it  is  possible 
they  originated  the  attempt  to  rate  parties  in 
respect  of  other  property  than  that  glanced  at 
In  the  act. 

"  In  Q.  V.  Barking,  2  Lord  Raymond.  1280, 
Bott.  126 ;  I  Nol.  Poor  Laws,  204 ;  Lord  f/olt, 
differing  with  his  three  colleagues  in  opinion, 
the  following  rule  of  court  was  made :  "  Upon 
mature  deliberation,  it  is  considered  by  the 
Court  that  a  farmer  is  not  taxable  to  the  poor 
for  his  stock,  and  that  a  tradesman  is  taxable 
for  his  stock  in  trade."  Lord  Mansfield  sub- 
sequently said  "  this  was  a  strange  case." 
(strange  indeed  1)  Rex  v.  tfitney,  \  Nol.  P.  L. 
167 ;  and  in  Rejs  v.  Ringwood,  Cowp.  326 ;  1 
Nol.  P.  L.  167,  sud,  *'l  think  theiustices 
would  not  have  done  very  wrong  if  they  had 
acquiesced  in  the  practice  which  has  obtained 
ever  since  the  stat.  of  43  Eliz.,  of  not  rating 
this  property.  How  could  thev  have  ratea 
this  stock  ?  Are  the  hops,  and  the  malt,  an^ 
the  boiler,  to  be  rated  for  the  gross  sum  his 
stock  would  sell  for  ?  If  the  justices  had  con- 
sidered, they  would  have  found  out  the  sense 
of  not  rating  it  at  all,  especially  when  it  appears 
that  mankind  have  as  it  were  with  one  universal 
consent  refrained  from  rating  it.  The  difficul- 
ties attending  it  are  too  great,  and  so  the  jus- 
tices would  have  found  them."  The  order  of 
sessions  confirming  the  rate  was  therefore 
quashed. 

"  Notwithstanding  this  opinion  of  that  clear- 
sighted judge,  so  strongly  expressed,  and 
founded  on  reason  and  common  sense,  it  be- 
came the  practice  in  some  parishes  to  rate  per- 
sons in  respect  of  stock  in  trade ;  but  when 
the  matter  became  the  subject  of  litigation,  the 
court  were  inclined  to  confirm  the  rating  in 


cases  only  where  it  had  been  the  usage  for 
some  time  past  to  make  such  rates. 

"  In  the  case  of  Rea  v.  Hiil»  Cowp.  613 1  2 
Arch.  1178;  the  Court  ordered  the  rate  to 
stand,  it  having  been  the  usage  to  rate  stock  ia 
trade  in  the  parish. 

"  In  jitkins  V.  Davis,  Cald.  336,  Lord  A/om* 

fieid  says,  '  By  constant  usap^e  (and  I  know  not 

upon  what  other  ground  it  is)  ability  to  pay  ia 

measured  by  the  local  rateable  property  m  the 

parish.'     Kide  1  Nol.  P.  L.  73. 

"  In  this  case.  Lord  Mansfield  further  says — 
'The  words  of  the  statute  are  very  loose  and 
very  general,  and  they  may  be  construed  into 
any  latitude,  even  to  make  all  a  man  has,  and 
all  a  man  gets  in  any  way,  the  measure  of  his 
ability,  for  truly  and  substantially  it  is  so ;  but 
usage  has  explained  it  and  narrowed  it.  I 
know  nothing  of  any  usage  that  says  a  nun 
shall  pay  according  to  his  ability,  in  the  ob- 
vious common  sense  of  the  word,  (that  is)  all 
he  gets  or  makes  by  his  efforts  or  abilities.  If 
this  were  the  rule,  everv  profession  would  be 
liable  to  be  taxed  for  all  they  get  upon  an  ave- 
rage. If  we  don't  find  it  there,  (t.  e,  in  the 
usage)  I  know  nothing  in  the  words  of  the 
statute  to  prevent  taxation  being  carried  to 
that  extent.' 

*'  The  following  nice  distinction  as  to  rating 
occur  in  Theed  v.  Starkie,  8  Mod.  314;  Sir 
^nthof^  Earby's  Case,  2  Buls.  364:  'The 
poor  or  church  rates  are  taxes  payable  in  re- 
spect  of  the  land,  but  they  are  not  payable  out 
of  the  land,  for  the  personal  estate  only  issab- 
ject  to  them ;'  alluding  probably  to  the  remedy 
given  by  the  statute  of  Eliz.  of  distraining 
goods  for  the  poor's  rate. 

'*  The  door  once  thrown  open  for  rating  per- 
sons  in  respect  of  personal  property,  mucm  liti- 
gation was  the  result ;  various,  curious,  capri- 
cious and  conflicting,  are  the  decisions  upon 
the  subject,  as  a  few  by  way  of  example  will 
illustrate. 

*'  Parties  may  be  rated  for  a  billiard  table ; 
for  a  chapel  (it  pew  rents  profitable),  but  not 
otherwise ;  not  for  a  Quaker's  meeting ;  tolk 
of  a  ferry  or  turnpike  gates,  are  not  rateable  s 
tolls  of  a  towing  path,  lock  of  a  canal,  sluice 
upon  a  river,  are.  Parties  are  rateable  in  re- 
spect of  lime  works  and  slate  quarries,  but  not 
in  respect  of  stone  quarries.  Parties  are  not 
rateable  in  respect  of  docks  and  navigatioa 
tolls.  Lawyers'  fees  are  not  rateable,  althoi^ 
they  may  have  been  rated  for  60  years  past. 
Lighthouse  tolls  are  not  rateable  A  lessee  of 
a  stall  in  a  market  is  not  rateable,  neither  is  a 
charity  school,  or  St.  Luke's  Hospital.  Water- 
works,  waterpipes,  gasworks,  and  gas  pipes, 
are  rateable.  Profits  of  a  fair  are  not  rateable, 
neither  are  market  tolls.  A  lessee  of  bridgetoUs 
is  not  rateable  in  respect  thereof.  (Government 
stock  is  not  rateable,  neither  are  quit  rents  or 
profits  of  a  manor ;  nor  governors  of  a  hospital, 
m  respect  thereof.  Owners  of  a  weiiniing 
house  or  engine  house  are  rateable,  as  tSso  is 
the  warden  of  the  Fleet,  and  the  orGumejc  of 
almshouses.  The  matron  of  the  Philaftthfopic 
Charity  is  not  rateable ;  but  the  owner  or  oc- 
cupier of  a  palace  Uf  a  subject)  is  rateable. 
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In  the  case  of  The  King  v.  fFhite,  4  T.  R 
771*  a  rate  had  been  made  upon  monej ;  salary; 
a  ship ;  wages ;  and  stock  in  trade.  The  Court 
held  '  ships  were  rateable,  and  stock  in  trade 
Wits  rateable ;  but  salaries,  money  at  interest, 
money  in  possession,  and  household  furniture, 
is  noi  rateable.  They  might  as  well  rate  par- 
ties for  their  clothes/ 

"  It  has  been  held  that  those  persons  who 
are  residing  in  the  parish  are  ahne  rateable  in 
respect  of  stock  in  trade.  R,  r.  Curry,  4  B. 
&  C.  953.  From  what  clause  in  the  act  such  an 
exclusive  system  of  rating  has  been  deduced 
cannot  well  be  made  manifest.  The  taxation 
is  to  be  made  upon  *  every  inhabitant,  parson, 
vicar,  and  other.' 

"  Upon  this  part  of  the  subject  it  will  be  ne- 
cessary to  notice  the  words  of  Lord  Tenierden, 
in  delivering  his  opinion  in  the  case  of  Rea  v. 
Tke  Nuil  Dock  Company,  3  B.  &  C.  525; 
"  Under  the  statute  of  EUz.  there  was  no  word 
applicable  to  personal  property,  and  it  was  only 
on  the  ground  of  his  being  an  inhabitant  that 
any  owner  of  personal  property  could  be  rated 
for  that  property,  because  there  was  no  word 
in  that  statute  to  include  him,  except  the  word 
'  inhabitant.'  Under  that  statute  therefore 
there  was  necessarily  a  distinction  between 
residents  and  non-residents,  because  the  resi- 
dent would  be  rateable  for  his  personalty 
within  the  place,  the  non-resident  not.  The 
distinction,  however,  under  that  statute  ap- 
plied only  to  those  kinds  of  property  which 
the  statute  did  not  specify,  for  the  occupier  of 
houses,  lands,  &c.,  and  whatever  the  statute 
enumerated,  was  rateable,  whether  he  was 
resident  or  not." 

We  refer  to  the  pamplilet  for  the  further 
argument  of  the  question.  The  above  will 
be  sufficient  to  shew  our  readers  the  point 
at  issue,  and  which  will  probably  require 
legislative  interference. 
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MEMBERS  ADMITTED. 
^pril  and  May,  1840. 

Robert  Woodward,  Boaverie  Street,  Fleet  Street 

Qeorge  Haslehnnt  BuUivant,  Alfred  Place,  Bed- 
ford Square. 

George  Hall,  New  Roswell  Coart. 

Killingworth  Hedges,  Carey  Street. 

Alfred  Bell,  Linoohi's  Inn  Fields. 

EAwmrd  Brydges  Hardisty,  Great  Marlborough 
Street. 

Edward  Wallwyn  Jame»,  Ely  Place. 

William  Webb  Hayward,  Rochester. 

Samnel  Moores,  Throgmorton  Street* 

John  White,  Leadenhall  Street. 

Henry  Martin  Harvey,  Fencbnrch  Street 

1  homas  Saunders,  Queen  Street  Place. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

F^rom  2\H  jtprit  to  22nd  May,  1840,  hotk  inckuive, 
wiih  daie»  token  ga9eUed, 

Adey,  Aotbony,  Wootton-under-Edge,  Gloucester. 

May  12. 
Biiriies,  John  Stuck,  Colchester,  Essex.    May  19. 
Barwick,  John  Marshall,  Leeds.    May  22. 
Gingell,  Henry,  Heabury,  Gloucater.    May  19. 
Glynn,  Edward,  Hexham,  Northumberland.  May 

12. 
Laughorne,  John  Bailey,  Newcastle-upon-Tyne. 

May  15. 
Salmon,  William,   Bury  St  Edmond's,  Suffolk. 

May  12. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  21«/  Jiprilto  22nd  May,  1840,  botk  hteiusipe, 
wUk  daUt  when  ga*ett«L 

Cleifie,  Jacob  Phillips,  and  George  Wilson  Grore, 
Exeter,  Attorneys,  Solicitors  and  Conuey- 
ancera.    April.  21. 

Home,  Robert  M.,  and  W.  Willougfaby  Ganston, 
Great  Winchester  Street,  London,  Solicitors 
and  Attorneys.    May  19. 

Hngbea,  William  Samuel,  and  Robert  Rising, 
Worcester,  Attorneys  and  Solicitors.  May  22. 

Jones,  R.  Humphreys,  and  J.  F.  B.  Pay,  Denbigh, 
Attorneys  and  Solicitors.    May  1. 

Lambert,  Edward,  and  Henrv  Hardcastle  Burder, 
(no  reaidence  gazetted)  Solicitors  and  Attorneys. 
May  12. 

Latchman,  C.  A.,  and  J.  Anderson,  Bristol,  Attor- 
neys, Solicitors,  and  Conreyancers.    May  19. 

Norris,  John,  and  Edward  Norris,  Liverpool,  At- 
torneys and  Solicitors.    May  1. 


BANKRUPTCIES  SUPERSEDED. 

From  2i9t  April  to  22d  May,  1840,  hotk  incUuive, 
witk  datet  wken  gazetted. 

Baron,  Thomas,  Great  Bolton,  Lancaster,  Cotton 
Spinner.     May  12. 

Ford,  James  Hilton,  Holywell,  Flint,  Banker. 
May  15. 

Fletcher,  William,  late  of  Bradley,  BUston,  Wolver- 
hampton, Stafford,  Grocer,  but  now  of  Cam- 
Lane,  Sedgley,  Stafford,  Maltoter.    May  19. 

French,  Joseph,  jun.,  Coventry,  Kibbon  Manufac- 
turer.   May  5. 

Gibson,  Robert,  Holywell,  Flint,  Banker.  May  15. 

Hewlett,  Thomas  Barnard,  and  Daniel  Hewlett, 
Northampton,  Ironmongers.    April  21. 

Hetherington,  John  Howard,  Corkickle  Brewery, 
near  Whitehaven,  Brewer.    May  5. 

HUton,  William  Legh,  HolyweU,  FUnt,  Banker. 
May  15. 

Jaques,  John,  Hare  Street,  Bethnal  Green,  Dyer. 
May  22.  , 

Kimbell,  1lM>ma8,  Haddenham,  Bttckmgham, 
Grocer  and  CheesemoMer.    May  1. 

Palmer,  Robert,  Reading,  Berks,  Coal  Merchant, 
SUte,  and  Salt  Merchant.    May  8. 

Pearson,  James,  Stockport,  Chester,  Flour  Dealer. 
May  15. 

Rnssel,  Richard,  and  Charles  Joaeph  Russel,  Lud- 
low, Salop,  Scriveners.    May  i. 
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Btmkruptcies  iuper8eded,'^Banknipt$. 


Sepdoa,  Tbomaa,  and  George  Seddon,  Gray's  Inn 
Road,  Cabinet  Makers.    May  22. 

Tyler,  Henry,  anO,  William  Tyler,  Dudley  Port, 
Stafford,  Ceoient  Manufacturers.    May  15. 


BANKRUPTS. 

From  2Ut  ^jnil  to  22d  May,  1840,  both  Metiuive, 
with  tUUtt  when  gazetted. 


Abram,  Riehard,  Liverpool,  Wine  Merchant,   jpt' 
tingtam  &  Co.,  Bedford  Row;  LitiledaU 8l  Ca}., 
Liverpool.    Kfay  1. 
Bailies,    Rodney,    Merthyr    Tldvil,    Glamorgan, 
Draper.    Holme  &  Co.,  New  Inn ;  Pridmus, 
Bristol.    May  12. 
Backhouse,  Noah,  Soothwold,  SoflFolk,  Whitesmith 
and  Gun  Maker.    Kirk,  Symond's  Inn,  Chan- 
cery Lane;  Ewington,  Ipswich.     May  12. 
Brown,  James,  and   Benjamin  Brown,  Birming- 
ham, Grocers  and  Chandlers.    Ctarke  &  Co., 
Lincoln's  Inn  Fields ;  Itetuutt,  Wolverhamp- 
ton.   May  12. 
Bryant,  Abraham,  Shepton  Mallett,  and  of  Wells, 
Somerset,   Auctioneer  and  Builder.     Stilet, 
Shepton  Mallett.    May  12. 
Brockleburst,   Jonas,    Manchester,    Fishmonger. 
AdUngtim  &  Co.,  Bedford  Row ;  Chew,  Man- 
chester.   May  15. 
Brooke,  James,  Macclesfield,  Chester,  Silk  Manu- 
facturer.   Lowe  &  Co.,  Southampton  Build- 
ings ;  BrocUekttnt  &  Co  ,  Macclesfield.  April 
21. 
Branscombe,  William,  late  of  Blandford,  Dorset, 
Common   Carrier,  but  now  of  Shaftesbury 
Place,  Pimlico,  Middlesex.    Ixtckington,  Off. 
Ass. ;  Dade,  Throgmorton  Street.  April  24. 
Butler,  James  Henry,  and  John  Butler,  Liverpool, 
Merchants.  Wyche,  Moorgate  Street,  London  ; 
Howarrl,  Liverpool.     April  24. 
Brongh,  Barnabas,  Poutypool,  Monmouth,  Brewer. 
Hall,    New   Boswell  Court,  Lincoln's  Inn ; 
Mtd)€ry  &  Co.,  Brecon  ;  Prothero  &  Co.,  New- 
port, Monmouth.    April  28. 
Boden,  Edward,  Chester,  Druggist.    Philpot  &  Co., 
Southampton    Street,    Bloomsbiiry  Square ; 
Famlkner,  Bristol.     April  28. 
Banks,     Joseph,     Liverpool,    Tallow     Chandler. 
Fletcher,  Liverpool ;   jidlingtm  Bl  Co.,  Bed- 
ford Row.    May  1. 
Brereton,  Charles,  Joseph  Vernon,    and   David 
PanI,  Kingston-upon-HuU,  Engine  Manufaif- 
turers.    Light/oot  &  Co  ,  Hull ;  JFalmsley  &, 
Co.,  Chancery  Lane.    May  5. 
Bowman,  George,  Leeds,  York,  Tailor  and  Draper, 
and  Dealer  in  Ready  Made  Clothes.    Johnson 
ft  Co.,  Temple ;  Oreen,  Manchester  ;  Naylor^ 
Leeds.     May  8. 
Braddock,  John,  Ashton-undcr-Lyne,  Lancaster, 
Chymist  and  Druggist,  Oil  and  Colourmao. 
Ctarke  &  Co.,  Lincoln's  Inn  Fields ;  Higgin- 
bottom,  Ashton-under-Lyne.    May  15. 
Brooks,  Robert,  SL  Alban's,  Herts,  Grocer.  Clark, 
Off.   Ass.;   Robmaon  &  Co.,  Charter-house, 
Sqnare.    May  22. 
Canter,  Joseph,  Barnsley,  York,  Linen  Manufac- 
turer.   Mence  or  Shepherd,  Barnsley  ;  Pocock 
&  Co.,  Bartholomew  Close.    May  1.  j 


Chamberlain,  John,  Lisaon  Ch-ove  North,  Paddings 
ton.   Glass  and   Lead  Merchant.     Turfuataf, 
Off.  Ass. ;  Wadeeon,  Austin  Friars.     May  12. 
Caflfyn,  John,  Brighton,  Sussex,  and  of  Howard 
Street,  Strand,  Picture  Dealer.     Groom,  Oif. 
Afls. ;  Cro$8,  Surrey  Street,  Strand.    May  12. 
Caton,  John,  Preston /Cotton  Spinner.     WigUt^ 
worth  &L  Co.,  Gray'a  Inn  Square ;  Oon/&Co., 
Preston.    May  19. 
Case,    Matthew,    and  WilKam   Hodgson,    Man- 
chester, Commission  Agents  and  Merchants. 
Smith,  Chancery  Lane;  Shuttleworth  &  Co., 
Rochdale.    May  19. 
Dann,  Thomas,  Reigate,  Surrey.  Merchant  Clark, 
Off.  Ass. ;  LultlySL  Co.,  Upper  Thames  Street. 
May  8. 
Erans,  John,  Bath,  Victualler.     Messrs.  Hill,  Ve- 
rulam   Buldings,  Gray's  Inn ;    ihtle,    BatiK 
April  24. 
Evans,  David,  John   Street,   Minories,   London,. 
Stove  Grate  Manufacturer.     •Clark,  Off.  Ass. ;, 
Saunders,  Queen  Street  Place.    April  28. 
Evaas,  John  Owen,  Lirerpool,  Draper  and  Hoaier. 
Messrs.  Bajiter,  Lincoln's  Inn  Fields  ;  Sale  &, 
Co^  Manchester.    May  1. 
Ely,  Thomas,  heretoforeof  Nottingham,  Victualler, 
and  late  of  Gedling,  Nottingham,   Parmer. 
Campbell  &  Co.,  Essex  Street ;  Fox  &  Co.» 
Nottingham.    May  12. 
Elder,    William,    Newcastle-upon-Tyne,    Grocer 
and  Tea  Dealer.     Meggiwn  A  Co.,  King's 
Road,  Bedford  Row  ;  Hoyk,  Newcastle-upon- 
Tyne.    May  19. 
Ford,  Charles,  Guildford  Street  East,  Spafieids 
Jeweller.    Abager,  Off.  Ass.;    WiUianu,  Al- 
fred Place,  Bedford  Square.    May  8. 
Fozzard,  Edward,  late  of  Dobcross,  Saddleworth, 
York,  but  now  of  Tamewater  in  Saddleworth, 
Dyer.    Baltye  &  Co.,  Chancery  Lane;  Airdey^ 
Delph  in  Saddleworth.     May  8. 
Fry,  Harry,  Newport.  Monmouth,  Surgeon  and 
Apothecary.     CmfAy,  Bristol ;  Bicknell  A  Co., 
Lincoln's  Inn  Fields.    Mny  19. 
Gifford,  John,   Bridport,  Dorset,  Cordwainer  aud 
Leather  Seller.    Mattock,  Southampton  Street, 
Rloomsbnry  Sqaare  ;  BomJ,  .^xminster.   April 
24. 
Greares,  William,  Rawdon,  Guiseley,  York,  Clo- 
thier.    Wilson,  Southampton  Street,  Blooms- 
bury  Square  ;  Payne &Co.,  Leeds.     April  28. 
Gold,  John,  Borslem,  Stafford,  Ironmonger.  Chap' 
lin,  Gray's  Ion  Square  ;  Stubbs  6l  Co.,  Bir- 
mingham.    April  28. 
Griffiths,  John,  Manchester,  Merchant  and  Com- 
mission Agent.     Tyler,  Staple  Inn  ;  Chorlton 
&  Co.,  Hyde.    May  8. 
Clyde,  Samuel,  Southampton  Row,  Russell  Square, 
Middlesex,  and  of  Yeovil,  Somerset,  Grocer. 
Graham,  Off.  Ass. :  HardwickSL  Co.,  Cateaton 
Street.    May  15. 
Gibbs,  Thomas   Washer,    Bristol,   Soap  Maker. 
Mahinson  &  Co.,  Temple;  HaberJSeM,  Bristol. 
May  19. 
Gould,  Thomas,  Cbeapside,  London,  Stay  Mann  • 
facturer,  also  carrying  on  business  in  Oxford 
Street,  Middlesex,   and  at  Portsea,   Hants. 
PemnellSt  Co.,  Off.  Ass. ;  Hall  St,  Co.,  Salters 
Hall.    May  22. 


_  __, ,  Hardy,  James  Austin,  Birmingham,  Silver  PUler 

Carter,  John,  BirsUl,  York,  Woolsiapler.     Watts,  \         and  Manufacturer  of  Plated  Wares.    Awten 


Dewsbury  ;  Jaquet  &  Co.,  Ely  Place.  May  1. 
Clarke,  John,  Brook  Street,  Holborn,  Green 
Grocer  and  Coal  Dealer.  Green,  Alderman- 
bury  ;  Ketmett  &  Co.,  Chatham  Place,  Black - 
friars.    May  5. 


&   Co.,  Gray's   Inn  ;    Bower,   Birmingham. 
April  28. 
Hoskins,  Joseph,  Heicnles  Court,  Broad  Street* 
London,  Chronometer  Maker.    Belcher,  Off. 
Ass. ;  Ashley,  Shoreditch.    May  5. 


Bankrupts, 


95 


Hiltier,  Henry  B^ntlck  CurHe,  Montague  Place, 
Russell  Square,  Apothecary.  Gibtoi^  Off. 
An.  s  Hume,  Great  James  Street.     May  8. 

Hey  ward,  Robert,  Lamb's  Conduit  Street,  Liaeo 
Draper.  Clark,  Off.  Ass.  i  Uardwiche  &  Co., 
Cateaton  Street     May  8. 

Halfpenoy,  Joseph,  Aylesbury  Street^  Clerkenwell, 
Victualler.  Graham,  Off.  Ass.;  DingwaU, 
New  Bank  Buildings,    May  8. 

Howells,  WillUm,  Old  Mill,  Goodrich,  Hereford, 
Miller  and  Com  Factor.  Hall,  Ross ;  Smith 
&  Co.,  Southampton  Street,  Bloomsbnry. 
May  12. 

Higham,  William,  Knotty  Ash,  near  Liverpool, 
Painter,  Plumber  and  Glazier.  Hme^  Liver- 
pool ;  Chatter,  Staple  Inn.     April  2 1 . 

Harper,  Joseph,  Rotherhithe  Street,  Surrey,  Ship- 
Wright,  Barge  Builder,  Joiner  and  Blacksmith. 
U^gmare,  Off.  Ass. ;  LimUay  &  Co.,  Catea- 
ton Street.    April  24. 

Uewlings,  George  Stuart,  and  Charles  Watlings 
Wisbiy,  George  Yard,  Lombard  Street,  Lon- 
don, Bill  Brokers.  Turqwmtl,  Off.  Ass. ; 
Yowtg  &  Co.,  St.  Mildred's  Court,  Poultry. 
April  24. 

Hay,  James,  late  of  Newgate  Street,  but  now  of 
Warwick  Square,  London,  Sui^eon  and  Apo- 
thecary. Groom,  Off.  Ass. ;  APDu^,  Castle 
Street,  Holborn,    April  24. 

Hickman,  Anne  Rebecca,  Abergavenny,  Mon- 
mouth, Victualler.  Michael,  Red  Lion  Square; 
Baker,  Abergavenny.    April  28. 

Harrison,  Henry,  Bruton  Street,  Builder.  Lack- 
•ly/on.  Off.  Ass. ;  Bishop,  Southampton  Build- 
ings, Chancery  Lane.    May  15. 

Hoddleston,  John,  Monkwearmouth  Shore,  Dur- 
ham, Boat  Builder.  Hodgson,  Broad  Street 
Buildings;  WiUon  &Co.,  Sunderland.  May  15. 

Horton,  David,  and  George  Horton,  Russell's 
Hall  Iron  Works,  near  Dudley,  Worcester, 
Ivonmasters.  Grazebrook,  Stourbridge  ;  Jen^ 
hint  &  Co.,  New  Inn.    May  15. 

Jones,  John^Glynfaafren,  Llandiloes,  Montgomery, 
Farmer.  Bigg  &  Co.,  Southampton  Build- 
ings, Chancery  Lane;  Marth,  Llandiloes. 
AprU21. 

Jaques,  John,  Hare  Street,  Bethnall  Green,  Mid- 
dlesex, Dyer.  Belcher,  Off.  Ass. ;  Teague, 
Crpwn  Court,  Cheapside.    April  28. 

Janion',  John  Smith  Kingsley,  Chester,  Malster. 
CAet/«r,  SUpIe  Inn.  FFo/l^er,  Chester.  April  28. 

Jenner,  Thomas,  jun..  High  Street,  Saint  Giles, 
Oil  and  Colourman.  Johiuen,  Off.  Ass. ;  Tay^ 
tor  Bl  Co.,  Great  James  Street,  Bedford  Row. 
May  1. 

Johnson,  James,  Manchester,  Innkeeper.  AdUng- 
torn  Sl  Co.,  Bedford  Row ;  Chew,  Manchester. 
May  8. 

Jones,  Thomas  Eagles,  Birmingham,  Leather  Sd- 
ler.  Bldertan  &  Co.,  Lombard  Chambers, 
Clement's  Lane;  WUU  &  Co.,  Birmingham. 
May  12. 

Jemmett,  George,  Long  Acre,  Coach  Maker. 
WkHmore,  Off.  Ass. ;  JRobinton  St  Co.,  Half 
Mood  Street,  Piccadilly.    May  22. 

Johnston,  Robert,  and  Edmund  Rowe  Danson, 
Gracechurch  Street,  London,  Wholesale  Iron- 
iDongers.  Johtuom,  Off.  Ass.;  PhilUpt,  Cle- 
ment's Lane.    May  22. 

Jonea*  David,  Pontfaen,  Machynlleth,  Montgo- 
mery, Flannel  Draper.  Jones,  Welchpool; 
Mibte  &  Co.,  Temple.    May  22. 

King,  James,  Salisbury,  Wilts,  Draper.  Green, 
09,  Ass. ;  Ashurst  &.  Co.,  Cheapside.  April  21 . 

Kdly,  WilUam,  Liverpool,  Bookseller.    J^edder, 


Liverpool ;  Bowers  &  Co.,  Tokeohonse  Yard. 
May  Id. 

King,  Eliza,  Basingstoke,  Southampton,  Innkeeper. 
Johnson  &  Co.,  Temple  ;  Cole  &  Co.,  Basing- 
stoke and  Odibam.    May  22. 

Liggins,  John,  Hinckley,  Leicester,  Hosier.  Tol- 
ler, Gray's  Inn  Square;  Jarvis,  Hinckley; 
Toller,  Leicester.    April  21. 

Legge,  Francis,  Birmingham,  Builder*  Chaplin^ 
Gray's  inn  Square;  Harrison,  Birmingham. 
May  1. 

Lock  wood,  Banjamin,  Sheffield,  Miller  and  Corn 
Factor.  Badgers,  King  Street,  Cheapside; 
Badgers  &  Son,  Sheffield.    May  8. 

Linsley,  Joseph,  Leeds,  York,  Woollen  Cloth 
Merchant  Williamson  &  Co.,  Verulam  Build- 
ings, Gray's  Inn ;  Teale&  Co,,  Leeds.  May  15. 

Mahony,  Ellen,  and  Thomas  Slattery,  Liverpool, 
Merchants  and  Factors.  Dean,  Essex  Street, 
Strand  ;  Kaye,  Liverpool.     April  21. 

Moss,  John,  Sheffield,  York,  Chymist  and  Drug- 
gist.   Brooksbank  &  Co.,  Great  James  Street, 
Bedford  Row  ;  Palfreyman,  Sheffield ;  Drans- 
field,  Penistone,  York.    April  28. 

Mustow,  Robert  James,  Birmingham,  Victualler 
and  Gun-Stocker.  Chaplin,  Gray's  Inn  Square ; 
Harrison,  Birmingham.     April  28. 

Miller,  Thomas,  Long  Acre  and  Rathbone  Place, 
Artist's  Golourman,  and  Pencil  Maker.  Can- 
nan,  Off.  Ass. ;  Ford,  Bloomsbnry  Square. 
May  5. 

Midforth,  Thomas  Robinson,  Leeds,  York,  Draper. 
Bickards  &  Co.,  Lincoln's  Inn  Fields ;  Holme, 
Leeds.     May  8. 

M'Liotock,  Joseph,  Barnsley,  York,  Linen  Manu- 
facturer. Mence,  Barnsley;  Pocock  &  Co., 
Bartholomew  Close.     May  12. 

Marshall,  John,  King  William  Street,  London, 
and  of  Portland  Place  South,  Clapbam  Road, 
Lambeth,  Surrey,  Commission  Agent.  Lack" 
ington.  Off.  Ass. ;  Kiss  &.  Co.,  New  London 
Street.    May  22. 

North,  James,  Leeds,  York,  Merchant.  Swan  & 
Co.,  Serjeant's  Inn,  London  ;  Pettinger,  Pud- 
sey.     April  24. 

Nicholes,  Henrjr,  Piccadilly,  Confectioner.  Gilby 
&  Co.,  Carlisle  Street,  Soho.     May  1. 

Nicholl,  WillUm,  Warley,  Halifax,  York,  Worsted 
Spinner  and  Cattle  Dealer.  Wiglesworth  8t 
Co.,  Gray's  Inn  Square ;  Sianafeld  &.  Co., 
Halifax.    May  12. 

Nash,  Thomas,  Sulhampstead  Banister,  Berks, 
Grocer  and  Baker.  Weedon,  Reading ;  Hill, 
Copthall  Court,  Throgmorton  Street.  May  12. 

Partridge,  Samuel,  Carlisle  Place,  Lambeth,  Sur- 
rey, Victualler.  Abbott,  Off.  Ass.;  Ware, 
Blackman  Street,  South wark.    April  24. 

Parsons,  Richard,  Nottingham,  Brewer.  Brewster, 
Nottingham;  Taylor  &  Co.,  Great  James 
Street,  Bedford  Row.    April  24. 

Priaolx,  Nicholas  Michell,  Southampton,  Wine 
Merchant.  Walker,  Southampton  Street, 
Bloomsbury  Square ;  Deacon  &  Co.,  South- 
ampton.    April  24. 

Pontifex,  Sydney,  Noble  Street,  Saint  Martins-le- 
Graod,  London,  Builder.  Edwards,  Off.  Ass. ; 
Pope,  Gray's  Inn  Square.    May  1. 

Parker,  Richard,  late  of  Hambro'  Wharf,  Lon- 
don, and  of  Oxford,  and  since  of  Anderton, 
Cheshire,  Wharfinger,  Carrier  and  Salt  Ma- 
nufacturer. Alsager,  Off.  Ass.  ;  Messrs.  Ste- 
vens &  Co.,  Queen  Street,  Cheapside.    May  5. 

Pratt,  Samuel,  Nottingham,  Stone  Mason.  Brew- 
ster, Nottingham  ;  Taylor  Sl  Co.,  Great  James 
Street,  Bedford  Row.    May  5. 
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Bankrupts,'^  Priea  of  Stocks, 


PrioTy  Henry,  6iie  Lane,  London,  Stationer  and 
Wine  Merchant  Abboli,  Off.  Aas. ;  Lofiy 
A  Co.,  King  Street,  Cheapaide.    May  8. 

Poppleton,  Charles,  York,  Linen  Manufacturer. 
WigUsworth  &  Co.,  Gray's  Inn  Square.  May  8. 

Parker.  Wiliiam  Henry,  Brecon,  Printer,  Book- 
seller and  Stationer.  Ortgory  &  Co.,  Cle- 
ment's Inn ;  H^Uiamt,  Brecon.    May  15. 

Perks,  Samuel,  Dudley,  Worcester,  Bnilder.  Aibam 
A  Co.,  Lincoln's  Inn;  Carter,  Stourbridge. 
May  15. 

Richardson,  James,  and  Peter  Richardson,  Tozteth 
Park,  Liverpool,  Cart  and  Team  Owners. 
Wkreing,  Liverpool ;  LeatAer,  Liverpool  i  Per' 
kmt  &  Co.,  Orav's  Inn.    April  21. 

Robinson,  Geoi^,  Hoddenfield,  York,  Surgeon, 
and  Mary  Farrand,  of  Almondbury,  York, 
Fancy  Cloth  Manufacturers.  Fan  SamUm 
&  Co.,  Old  Jewry;  Jaeamh  &  Co.,  Hudders- 
field.    April  24. 

Roberts,  Robert,  Yoxford,  Suffolk,  Currier, 
Leather  Cutter,  and  Wine  and  Spirit  Merchant 
Thahe,  Bungav ;  NUkoUe  A  Co.,  Cook's 
Court,  Linoohi's  Inn.    May  12. 

Rabone,  Thomas,  Burnt  Tree,  Tipton,  Stafford, 
Huckster ;  and  of  Dudley,  Worcester,  Malt- 
ster. Shaip,  Dudley  ;  Amory  &.  Co.,  Throg- 
morton  Street.    May  15. 

Reinecker,  Henry,  Great  Tower  Street,  London, 
Wine  Merchant.  Vienmng  &  Co.,  Tokenhouse 
Yard.    May  19. 

Redford,  Arthur,  London  Road,  Southwark, Surrey, 
Printer.  Abbott,  Off.  Ass. ;  Harmon,  Bennett 
Street,  Blackfriars.    May  19. 

Redpath,  Leopold,  Lime  Street,  London,  Ship  and 
Insurance  Broker.  Oibson,  Off.  Aas.  ;  Taylor 
&.  Co.,  Bedford  Row.    April  21. 

Racine,  James,  and  John  Jaques,  Hare  Street, 
Bethnal  Green,  Dyers.  Beicker,  Off.  Ass.; 
Teague,  Crown  Court,  Cheapside.    May  8. 

Smith,  Thomas  Yeadon,  Guiseley,  York,  Clothier. 
fVilion,  Southampton  Street,  Bloomsbury; 
Payne  it  Co.,  Leeds.    April  2i. 

Schofield,  John,  and  Benjamin  Schofield,  Honley, 
Almondbury,  York,  Clothiers,  Jafuet  ft  Co., 
Ely  Place ;  Jveton,  Holmflrth,  near  Hudders- 
field.    April  21. 

Sarile,  George,  Swinton,  York,  Grocer  and  Draper. 
Wainm,  Sheffield ;  Bobtnum^  Rotherham ; 
Atkhuon  &  Co.,  Church  Court,  Lothbury. 
April  21. 

Seddon,  Ralph,  Salford,  Lancaster,  Dyer.  Afilne 
&  Co.,  Temple  ;  Potter,  Manchester.  April 
28. 

Stor^t  William,  Sheffield,  York,  Pawnbroker, 
Woollen  Draper  and  Tailor.  Rottgera,  Devon- 
shire Square,  Bishopsgate  Street ;  Slani/ortk^ 
Sheffield.    April  28. 

Sanders,  William,  Birmingham,  A|>othecary. 
Rowland  &  Co.,  White  Lion  Court,  Cornhill ; 
T^ndali  8l  Co.,  Birmingham.    May  1. 

Shiers,  Benjamin,  Manchester,  Commission  Agent. 
Affpkby,  King's  Road,  Bedford  Row ;  Oliver, 
Manchester.     May  8. 

Smith,  William,  Upton,  St.  Leonards,  Gloucester, 
Miller.  Lavegraee,  Gloucester ;  NUhoUa, 
Cook's  Court*  Lincoln's  Inn.    May  8. 

Sloman,  Charlton,  Henry,  and  Henry  Phillips, 
West  Strand,  Cigar  Dealers  and  Tobacconists. 
Oreen^Ofl.  Ass. ;  Heneon,  Mark  Lane.  May 
12. 

Templeton,  Thomas,  and  Archibald  Templeton, 
Congleton,  Chester,  Silk  Manufacturers. 
Barhw  &  Co.,  Manchester.    May  5. 

Tlldesley,  Samuel,  juu.j  Leamington  Priors,  War 


wick.  Coal   Dealer  and  Wharfinger,    dry, 

St.  Swithin's  Lane ;  Kitchen,  Warwick.     May 
12. 
Tatloek,  Jnmes,  Liverpool,  Saddler.  Sorrie  &  Co., 

Bartlett's  BuiMings,  Holbom ;  Messrs.  Nanis, 

Liverpool.    May  15. 
Tale,  Caleb,  Ash  worth,  Liverpool,  Tea  Dealer. 

f^ineent  &  Co.,  Temple;    IMtledaU  &  Co., 

Liverpool.    May  19. 
Towers,  John,  Wolverhamptoni  Staffbrd,  Hatter. 

PkUpot  &  Co.,  Southampton  Street,  Blooms- 
bury  ;  PMUpe  &  Co.,  WolvtrhamptDo.    May 

22. 
Walter,  George,  Change  Alley,  Oomhill,  London, 

Commission    Agent.     Edwttrdt,   Off.    Aas. ; 

Wateon,  Tokenhouse  Yard.    April  21. 
Winkfield,  John  Atmore,  Lyme  R^gis,  Norfolk, 

Draper.      TVtane   &    Co.,  Coleman    Street. 

April.  21. 
Waite,  William,  Yeadon,  Guiaeley,  York,  Clothier. 

WUion,   Southampton    Street,     Bloomsbory 

Square  ;  Payne  &  Co. ,  Leeds.    April  28. 
Westley,  Augustus,  Friar's  Street,  Doctor's  Com- 
mons, London,  and  of    Brooksby's   Walk, 

Homerton,    Middlesex,    Publican.      Grakam, 

Off.  Ass. ;  Ooddard,  King  Street,  Cheapside. 

May  5. 
Warrillow,   John,    Birmingham,    Stationer    and 

Paper  Dealer.    Chaplin,  Gray's  Inn  Square  ; 

Harriton,  Birmingham.    May  8. 
Wheatley,  John,  jun.,  Leicester,  Grocer.    Bromgh- 

ton.  Falcon  Sqnare;  Briggt,  Leicester.    May 

12. 
Whitehead,  George,  Fleet  Street,  London,  Printer, 

and  of  Boyle  Street,    Burlington    Gardeua, 

Middlesex,  Scrivener.    Edwmrde,  Off.   Ass.; 

Parker,  St.  Paul's  Church  Yard.     May  22. 
Wellington,     James,    Ross,    Hereford,    Batcher. 

Hatt^    Ross;    Smith    i.    Son,    Sonthampton 

Street,  Bloomsbury.    May  22. 
Williams,    Thomas,    Liverpool,    Linen    Draper. 

Abbott    &    Co.,    Charlotte    Street,    Bedford 

Square ;  Messrs  Bennett,  Manchester.     May 

22. 
Yoneas,  James,  Lodgate  Hill,  London,  Grocer  and 

Tea  Dealer.     Oibton,  Off.  Ass.;  Anwry  A  Co., 

Throgniorton  Street     May  19 
Yeld,  WUliam  Walter,  and  William  Bower  Dawes, 

Rngeley,  Stafford,  Brewers  and  Com  Dealers. 

SmUh  A  Co ,  Rugeley ;  Doae,  Carey  Street. 

May  22. 


PRICES  OP  STOCKS. 


Tuat/ay,  26th  May,  1840. 

Bank  Stock,  div.  7  per  Cent. 17R| 

3  per  Cent.  Reduced    ..-•....  91|  a^a^ 

3  per  Cent.  Consols  Annuities   -  -  92) a\a\  a\ 

3)  per  Cent.  Reduced  Annuities  -  •  -  -  99}  a  100 

New  3$  per  Cent.  Annuities  ---lOla^afa^ 

Annnities  for  SO  years,  exp.  5th  Jan.  1860  -  l^^V 

India  Stock,  div.  10}  per  Cent.    ------  253i 

Ditto  Bonds,  3  per  Cent.  --------I*,  pm. 

South  Sea  Old  Annuities,  div.  3  per  Cent.  -  -  89^ 

3  per  Cent  Consols  for  the  opening  16th  July 

93}  a  3  a  ^  a  ^ 

Exchequer  Bills,  lOOOA  at  2}4/.  -  -  23«.  a  2U,  pm. 

Ditto  500/.  at  2\4.  --ma  25«.  pm. 

Ditto  Small' at  2}^.  -  -  23«.  a  25j.  pm. 


ITiie  Utqal  <!Mi0eiHet% 


SATURDAY,  JUNE  6,  1840. 


>**  Quod  mafrifl  ad  nos 


PtrtiDet,  «t  oescire  malani  ettt  agitamm. 


HORAT. 


THE  LORD  CHANCELLOR'S  BILL 
FOR  CHANCERY  REFORM. 


Tbs  Lord  Chancellor  brought  on  his  Bill 
for  Chancery  Reform  on  Monday  last,  for 
committee ;  and  as  we  watch  with  great 
interest  erery  step  in  this  measure,  and  be* 
Here  that  it  is  shared  by  the  Profession  at 
large,  we  shall  state  what  occurred.  Lord 
Brougham  commenced  the  discussion  by 
opposing  the  Bill.  He  denied  that  any 
lai^  measure  of  Reform  was  necessary,  but 
thought  that  if  there  was  any  case  made  out, 
it  went  only  to  the  appointment  of  one  ad- 
ditional Judge.  The  Lord  Chancellor  an- 
swered this  by  referring  to  his  former  state<- 
ment,  "  that  the  business  of  the  Court  had 
doubled  since  the  year  1812,  and  trebled 
since  the  time  of  Lord  Hardwicke ;"  and 
fitftfaer,  that  the  forty  or  fifty  of  the  first 
causes  on  the  list  had  been  waiting  for 
hearing  for  three  years;  that  almost  all  the 
causes  on  the  list  were  in  fact  heavy  causes, 
much  more  long  and  difficult  to  hear  than 
appeals ;  and  that  thus  a  case  was  made  out 
for  the  appointment  of  two  additional  judges. 
Lord  I^dhurst  then  said,  that  he  tiiought 
tiiat  on  the  whole  it  would  be  better  to 
refer  the  Bill  to  a  Select  Committee,  which 
might  inquire  to  greater  advantage  than 
could  be  done  in  the  full  House,  whether 
one  or  two  judges  were  necessary ;  but  that 
if  he  found  any  case  whatever  made  out  for 
'two  judges  (he  being  clearly  of  opiuion  that 
one  was  necessary,  he  would  vote  for  two. 
Of  this  opinion  also  was  Lord  Ellenborough, 
whose  bias  seemed  in  fevour  of  two.  It  was 
therefofe  agreed  that  the  bill  should  be  refer- 
red to  a  Select  Committer 

If  we  thought  that  this  step  was  intended 
to  defeat  the  Bill,  we  should  much  deplore  it; 
bat  we  are  well  satisfied  that  all  parties  will 
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enter  into  the  inquiry  bond  fide,  and  with 
the  intention  to  settle  the  question.  Lord 
Ellenborough  truly  stated  that  it  had  been 
before  the  House  year  after  year,  and  that 
justice  demanded  a  strong  measure  of  relief ; 
and  we  have  every  reason  to  think  that  the 
House  of  Lords  is  of  this  opinion.  We 
think  it  will  be  found,  that  the  Committee 
will  recommend  the  appointment  of  two  a4- 
ditional  Judges:  but  of  the  success  of  all 
parts  of  the  bill,  we  regret  to  say,  we  are 
more  doubtfal.  There  appears  to  be  tigaa 
that  the  Equity  Exchequer  will  be  retained, 
or  at  any  rate  left  to  die  away  of  itself ;  we 
mty  however  be  wrong  in  this  presumption. 
At  all  events  there  is  every  probability  of 
some  measure  of  relief  passing  in  the  pre- 
sent session. 

fa  this,  as  in  other  measures,  it  may  not 
be  always  possible  to  do  all  that  could  be 
wished.  In  all  great  changes  there  are 
many  interests  to  consult— many  conflict- 
ing circumstances  to  adjust— and  many 
difficulties  to  suripount,  which  do  not  al- 
ways lie  on  the  surface.  The  present  nicely 
balanced  state  of  political  parties  throws 
another  impediment  in  the  way  of  the  set- 
tlement of  any  question.  Under  all  these 
circumstances  the  profession  and  the  public 
must  consent  to  take  such  a  measure  of 
reform  as  they  can  get,  not  what  they  might 
wish.  All  that  we  have  to  pray  is,  that 
another  session  of  parliament  may  not  be 
allowed  to  close  without  putting  an  end  to 
a  state  of  things  which  amounts  practically 
to  a  denial  of  justice  to  the  suitor  inequity. 
The  Lords'  Committee  consists  of  the  fol- 
lowing members : — Lord  Chancellor,  Mar- 
quis of  Lansdowne,  Earl  of  Clarendon,  Mar- 
quis of  Salisbury,  Earl  of  Devon,  Earl 
Beauchamp,  ViMX>unt  Canterbury,  Lord 
Holland,  Lord  Camden,  Lord  Kenyon,  Lord 
Redesdale,  Lord   EUenboioughi  Lord  Col- 
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cheater.   Lord   Ray leigh.  Lord   Strangford,| 
Lord   Lyndhurst.    Ix)rd    Plunket.   Earl   of 
Haddington.   Lord  J}roug;hain.    Lord  Den- 
man,  Lord  Abinger,  Lord   Hatherton,  liord 
Langdale,  Lord  Colborne,  and  Lord  Mont- 


eagle. 


PECUNIARY  INTEREST  OF  SOLICI- 
TORS IN  EQUITY  REFORM. 

AND  IN  THE  ABOLITION  OF  THB  EXCHEQUER. 

We  have  hi^h  satisfaction  in  laying  liefore  our 
readers  an  admirable  petition,  signed  liy  all  the 
most  respectai)le  solicitors  of  Nottin^bain,  on 
thi9  subject.  It  is  drawn  up  by  parties  evidently 
well  acquainted  with  the  real  defects  of  the 
Court,  and  it  points  out  forcibly  what  we  have 
SO  often  contended  for ;  that  the  present  mea- 
sure must  be  accompanied  or  speedily  followed, 
by  improvements  in  the  ofiires  of  the  Court. 

Seemjf  how  deeply  the  profession  itself  as 
well  as  its  clients,  is  interested  in  improving 
the  Equity  Courts,  it  is  surprising  that  petitions 
on  this  subject  are  not  much  more  numerous 
than  they  have  been.  That  the  solicitors  them- 
selves are  injured  greatly  bv  the  defects  of  this 
Court  is  most  obvious,  and  it  is  therefore  an 
honourable  duty  at  once  to  themselves  and 
their  clients  to  get  them  amended.  The  Court 
is  a  ponderous  and  ill  constructed  machine,  of 
which  the  profession  are  tbe  workers,  paid  noi 
by  time  but  by  the  piece.  Improve  this  machine 
80  as  to  make  it  do  double  the  quantity  of  work 
each  year,  and  it  will  not  only  double  the  in- 
come each  worker  gets  from  his  present  em- 
ployers, but  it  will  also  induce  a  vast  addition 
of  employment,  or  in  other  words,  (and  to 
continue  a  technical  form  of  phrase)  will  bring 
vast  additional  grist  to  the  mill.  The  worker, 
too,  will  not  only  be  paid  much  more,  bat  paid 
much  sooner  also ;  and  his  client?,  a  more  nu- 
merous body  in  the  whole,  will  each  individu- 
ally pav  less  rather  than  more,  and  get  speedy 
instead  of  tardy  justice  for  his  money.  If  our 
local  legal  associations  do  not  move  in  this 
matter  they  are  indeed  grossly  neglecting  the 
interests  both  of  themselves  and  tlieir  clients. 
The  London  solicitors  have,  they  will  see,  pe- 
titioned upon  it,  and  a  little  more  effort  now, 
it  is  plain,  will  be  enough  to  secure  efficient 
legislative  attention  to  the  subject. 

The  most  important  part  of  the  Chancel- 
lor's measure,  is  that  relating  to  the  increase  of 
judicial  power  to  the  Chancery  Court.  As  to 
this,  not  a  word  need  l)e  said,  except  that  the 
country  solicitors  are  more  interested  4n  the 
subject,  than  any  other  part  of  the^  profession, 
as  they  have  to  pay  their  agents  during  the  pro- 
gress of  the  suit,  whilst  they  must  wait  till  the 
end  of  it  for  re-irobursement.  Their  loss 
under  this  head  is  occasionally  so  great,  that 
their  half  of  the  profit  in  the  suit,  is  more  than 
eaten  up  by  the  interest  on  their  payments  to 
their  agent.  We  could  name  several  country 
solicitors  who  absolutely  refuse  to  undertake 


Chancery  business,  considering  it  always  a  lusa 
to  tbem. 

Tbe  next  most  important  part  of  the  bill, 
and  tbe  one  on  wbich  there  will  be  tbe  greatest 
contest  before  the  Lordd'  Committee,  is  that 
relating  to  the  abolition  of  the  Equity  Exche- 
quer. 

Tbe  question  on  this  subject  seems  to  stand 
thus : — 

This  Court  offers,  theoretically,  a  more 
speedy  decision,  and  higher  fees  to  the  solici- 
tors. Practically  speaking,  however,  the  gain 
in  speed  is  much  lessened  in  ordinary  cases  by 
the  great  inconvenience  of  having  to  attend  a 
distinct  set  of  offices,  and  by  the  occasional 
absence  of  the  judges  on  circuit.  As  solici- 
tors can  dispatch  a  variety  of  business  in  the 
Ciiancery  offices  at  one  time;  the  compara- 
tively trifling  business  which  tbey  biive  to  do 
in  tbe  Exchequer,  is  kept  waiting  for  a  leibure 
moment.  When  tbe  judges  are  on  cnrcuit  tbe 
Court  business  is  entirely  stopped,  and  this,  at 
times,  to  the  great  injury  of  the  suitor.  There 
is  a  great  diificulty  too  in  the  obtaining  the  at- 
tendance of  counsel  in  that  Court.  The  bar  is 
necessarily  a  less  efficient  bar.  The  difficnliy 
as  to  appeal  is  a  very  important  one.  Every 
man  who  goes  there,  goes  subject  to  tbe  al- 
most uncontrolled  error,  or  perbups  caprice  of 
tbe  judge.  An  ap;)eal  to  tbe  House  of  Lords,  is 
in  most  caspF,  a  remedy  wbich  cannot,  from 
grounds  of  expense  and  delay,  be  resorted  to. 
The  present  Chief  fiaron  has  lately  (on  a 
strong  case  too,  as  we  understand)  refused  a 
rehearing  on  the  ground  that  it  would  be  stul- 
tifying himself  to  suppose  a  re-argument  could 
make  any  difference  m  his  views.  While  the 
diversity  of  practice  is  the  cause  of  two*  thirds 
of  the  present  suits  being  taken  there,  it  is  at 
the  same  time  a  reason  why  both  Bar  and  So- 
licitors  detest  the  Court. 

If  this  Court  be  left  alone,  and  by  increase 
in  judicuil  power  the  delays  in  con  at  buslnesa 
in  Chancei7  be  got  under,  the  business  of  this 
court,  which  for  twenty  or  thirty  years  has 
been  annually  decreasing,  and  has  now  dwin- 
dled to  a  mere  trifle,  would  become  so  amall 
that  the  officers  (who  are  all  paid  by  fees)  proba- 
bly could  not  afford  to  keep  their  offices  open. 
If'  the  practice  be  assimilated  to  that  of  the 
Chancery  Court,  this  Court  would  be  entirely 
stopped,  and  yet  these  differences  of  practice 
are  all  of  them  unjust  advantages  to  the  plain- 
tiff, and  kept  up  as  temptations  to  him  to 
use  this  Court. 

To  attempt  to  put  this  Court  on  a  footing 
which  should  give  it  a  fair  chance  of  contend- 
ing  with  the  Chancery  Court,  would  be  so 
expensive  an  affair,  that  it  can  hardly  be 
thought  of :  and  if  done— as  such  supposition 
implies  the  continuance  of  a  distinct  set  of 
offices — ^it  may  be  safely  said  that  it  cannot 
answer.  This  Court  therefore  must  either  be 
left  to  die  a  natural  deaths  which  is  what  Lord 
Abinger  seems  to  desire,  or  it  must  be  incor- 
porated with  the  Chancery  Court.  To  leave 
It  to  die  of  itself  would  be  roost  nojast  to  the 
present  officers.  They  certainly  have  the  Hur- 
est  title  to  compeiiSAtion  for  tbe  injury  that 
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ihty  must  iacvitably  sustain  from  the  projected 
improTeineuts  ia  the  Chancery  Court  j  and  this 
scheme  of  huldinfif  on  in  the  course  of  compe- 
tition with  the  Chancery  Courts,  would  de- 
prive them  of  it. 

On  the  other  hand>  the  scheme  of  ineorpo- 
ratinj^  the  Courts  gives  an  increase  to  the 
official  estahlishment  of  the  Chancery  Court, 
which  will  certainly  be  needed,  and  does  this 
from  a  body  of  men  already  trained  tu  the 
business,  instead  of  taking  it  from  strangers  ; 
and  it  gets  over  any  difficulty  that  may  be  felt 
as  to  the  necessity  for  appointing  two  new 
Judges  in  the  Chancery  Court,  and  not  one 
only.  It  will  greatly  assist  the  solicitors  and 
bar  in  the  discharge  of  business :  and  it  will 
enable  all  the  officers  attending  to  Equity 
business  to  be  equally  paid,  according  to  the 
rank  of  their  office,  and  to  be  worked  at  an 
equal  rate,  and  to  relieve  one  another  under 
press  of  business  ;  while  on  the  system  of  se- 
parate Courts,  did  they  answer  ever  so  well  in 
other  respects,  press  of  business  must  produce 
from  time  to  time  partial  stoppages. 

Uniformity  qf  decision,  practice,  and  costs, 
is  highly  essential  to  the  well  working  of  .every 
branch  of  the  law,  and  this  would  on  the  Chan- 
cellor's plan,  be  effected — or  rather  we  should 
say  on  Lord  Lyndhurst's  plan,  for  tiie  present 
plan  is  Lord  Lyndhurst's  original  suggestion. 
It  was  pretty  clear  from  the  debate  in  the  Lords 
on  the  2d  instant,  mentioned  in  another  place, 
that  two  new  Equity  Judges  will  be  appointed. 
*Ilie  only  question  will  be  as  to  abolishing  the 
Equity  Exchequer,  and  this  question  will  be 
determined  bv  the  opinion  expressed  upon  it 
by  the  profession.  The  Committee  meets  on 
Innrsdfay  next,  the  1  lib  instant.  Before  con- 
cluding with  the  petition  above  referred  to, 
therefore,  we  will  once  more  urge  on  the  pro- 
fession, particularly  on  country  solicitors,  the 
necessity  of  sending  up  petitions  immediately, 
if  possible  before  Thursday  next,  praying  for — 

1st.  An  immediate  appointment  of  two  new 

Judges  in  Chancery. 
2d.  The  immediate  aoolition  of  the  Equity 

Exchequer. 
3d.  That  these  measures  l»e  followed  up  by 

a  thorough  reform  and  strengtht'uing  of 

the  Chancery  Offices. 


psnriON  or  solicitors  practising  in 

THE  TOWN  OF  NOTTINGHAM. 

Sheweth, — ^That  your  Petitioners  have  seen  with 
great  satisfaction  and  thankfulness,  that  a  Bill  has 
been  brought  into  Parliament  for  adding  to  the 
Jadicial  strength  of  the  Court  of  Chancery,  and 
they  are  so  fully  impressed  with  the  urgent  neces- 
sity for  a  measure  of  the  kind,  and  the  benefit  it 
will  produce  to  the  country  at  large,  that  they 
earnestly  trust  the  Bill  may  pass  into  a  law. 

That  your  Petitioners  fully  concur  in  the  pro- 
posal set  forth  in  this  Bill  for  trsnsferring  the 
KquiCy  Jurisdiction  of  the  Court  of  Exchequer  to 
the  Court  of  Chancery,  as  they  consider  that  there 
is  no  advantage  in  having  two  distinct  divisions  of 
Coarts  mod  Offices  for  administering  the  same  class 
of  judicial  business,  and  that  it  is  ooth  more  con- 
venient, and  more  economical  to  suitors,  to  resort 


to  the  same  Court  for  all  the  objects  of  relief  in 
Equity. 

That  your  Petitioners  will  gladly  see  that  full 
compensation  is  given  to  all  persons  who  can  be 
losers  by  the  transfer  of  the  Exchequer  Equity 
business  to  the  Court  of  Chancery,  and  trust  that 
no  personal  interests  of  this  kind  may  prove  im- 
pediments to  a  measure  which,  as  your  petitioners 
fully  believe,  will  be  attended  with  great  public 
good. 

That  your  Petitioners,  while  they  acknowledge 
with  gratiturle  the  measure  now  introduced  into 
Parliament  for  increasing  the  Judicial  strength  of 
the  Court  of  Chancery,  feel  very  strongly  the 
urgent  nrcessity  which  there  is  for  further  mea- 
sures for  improving  the  administration  of  justice 
in  the  Offices  in  Chancery,  for  your  Petitioners 
believe  that  the  needless  delay  and  expense  of  pro- 
ceedings in  Chancery  (which,  by  deterring  the  sub- 
jects of  the  realm  from  seeking  redress  from  this 
tribunal,  produce  to  a  great  extent  a  denial  of 
justice,)  arise  even  more  from  deficiencies  in  the 
Chancery  Offices  than  from  want  of  sufficient 
JudiciHl  strength. 

That  your  Petitioners  believe  that  the  arrears  of 
causes  before  the  Courts  of  Chancery  are  the  ar- 
rears of  contested  causes ;  and  that  the  measure 
now  before  Parliament,  by  quickening  the  hearing 
of  causes,  will  only  expedite  such  contested  causes, 
but  will  give  little  relief  in  much  the  larger  portion 
of  the  business  of  tne  Court,  viz.  **  tlMt  connected 
with  the  administration  of  property,  in  which  all 
parties  interested  are  agreed  in  seeking  the  direc- 
tion of  the  Court. 

That  this  large  and  important  part  of  the  business 
of  the  Court  has  to  be  disposed  of  almost  wholly  by 
the  Officers  of  the  Court  (occopving  little  of  the  at- 
tention of  the  Court  itself)  ;  that  it  is  in  cases  of 
this  kind  that  needless  delay  and  expense  are  the 
greatest  evil  to  the  suitors ;  and  that  this  is  the 
function  of  the  Court  which  is  of  the  most  peculiar 
value  to  the  public. 

That  your  Petitioners  conceive  that  the  mode  in 
which  business  is  now  transacted  in  the  office  of  the 
Masters  in  ordinary  of  the  Court,  is  productive  of 
very  great  delay,  and  enormous  ezpence  and  loss 
to  the  suitors  of  the  Court,  and  that  it  is  of  vital 
importance  to  the  ends  of  justice,  and  to  the  wel- 
fare of  the  public,  tliat  the  state  of  business,  and 
the  mode  of  practice  in  all  the  offices  of  the  Court, 
and  especially  in  the  Offices  of  the  Masters  in  Or- 
dinary, should  have  from  time  to  time  the  most 
careful  examination  by  the  Judges  of  the  Court ; 
and  that  the  fullest  powers  should  be  given  to  the 
Judges  to  regulate  the  practice,  and  add  to  the 
strength  of  the  several  Chancery  Offices,  so  that 
the  business  in  Chancery  ma^  at  all  times  be  done 
io  the  most  efficient,  expeditious,  and  economical 
manner. 

Your  Petitioners  therefore  pray  your  Right 
Honorable  House  that  the  Bill  for  the  better  Ad- 
ministration of  Justice  now  brought  into  Parlia- 
ment, may  be  passed  by  your  Right  Honorable 
House;  and  that  such  other  measures  as  may 
seem  meet,  may  be  adopted  by  your  Right  Honor- 
able House  for  relieving  the  suitors  in  Chancery 
and  the  subjects  of  these  realms  from  the  present 
defects  in  the  Court  of  Chancery,  and  tor  ad  minis* 
tering  relief  in  Equity  with  greater  economy  and 
expedition.    And  your  Petitioners,  &c. 
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NOTICES  OF  NEW  BOOKS. 


Serviens  ad  Legem :  A  report  of  the  pro* 
ceedings  before  the  Judicial  Committee 
of  the  Privy  Council,  and  in  the  Court 
of  Common  Pleas,  in  relation  to  a  war- 
rant for  the  suppression  of  the  ancient 
privileges  of  the  Serfeanls  at  Law,  with 
explanatory  documents  and  notes.  By 
James  Manning,  Serjeant  at  Law. 
London :  Ix)ngman  &  Go.  1640. 

This  is  a  minute  and  very  accurate  report 
of  the  interesting  case  of  the  Serjeants, 
which  has  terminated  in  restoring  their  an- 
cient right  of  exdusive  audience  in  the 
Court  of  Common  Pleas  sitting  in  Banc,  ex- 
cept as  to  cases  in  which  other  barristers 
had  been  previously  retained.  The  whole  of 
the  arguments  before  the  Judicial  Com- 
mittee of  the  Privy  Council  are  stated  ver- 
batim, with  the  incidental  remarks  of  the 
judges  of  that  tribunal.  These  are  followed 
by  the  masterly  argument  of  Mr.  Seijeant 
Wilde  (now  the  Solicitor  General)  before  the 
Court  of  Common  Pleas,  with  the  judgment 
of  the  Lord  Chief  Justice  thereon,  and  aU 
that  passed  on  behalf  of  the  bar  generally. 

The  notes  of  Mr.  Serjeant  Manning  are 
(as  might  be  expected)  full  of  ancient  and 
curious  learning ;  every  thing  in  any  respect 
bearing  on  the  origin^  history,  and  privileges 
of  the  Serjeants  has  been  carefully  adduced. 
The  apppendixalsois  an  equaUy  valuable  part 
of  the  work ;  it  contains  many  reports,  docu- 
ments, and  articles  of  professional  interest, 
from  the  earliest  down  to  the  present  times, 
which  cannot  Mi  to  be  highly  acceptable  to 
every  one  who  deserves  the  name  of  lawyer^ 
or  feels  an  interest  in  the  modes  and  forms 
of  admimsteang  justice  in  ancient  times. 

It  is  particularly  gratifying  to  notice  the 
labours  of  a  gentleman  of  Mr.  Seijeant 
Manning's  well  known  learning  and  accu- 
racy ;  and,  in  common  we  believe  with  all 
who  entertain  a  proper  regard  for  their  pro- 
feemon,  we  feel  obliged  to  him  for  the  great 
paina  and  research  which  he  has  bestowed 
on  the  subject*  The  pressure  of  matters  of 
immediate  interest  will  not  permit  us  to 
make  any  extracts  at  present  from  the  an- 
tiquarian parts  of  the  work ;  but  we  cite 
the  following  to  shew  the  present  state  of 
the  practice  regarding  the  temporary  au- 
dience of  barristers,  not  of  the  degree  of  the 
coif.  At  the  conclusion  of  his  judgment,  on 
Tuesday  the  2l8t  January  1840,  the  Lord 
Chief  Justice  said,  "  Whilst  we  declare  our 
opinion  to  be  that  under  the  constitution  of 
the  c6urt,  we  ought  to  allow  the  seijeants 
th%  exclusive  liberty  of  practising,  pleading. 


and  being  heard  in  this  court  during  term- 
time  ;  it  is  with  this  reserve  that  all  those 
barristers  who  are  not  of  the'degree  of  the 
coif,  shall  be  heard  in  such  business  as  they 
are  at  present  engaged  in  until  the  same  be 
brought  to  an  end." 

PRACTICAL  POINTS  OP  GENERAL 
INTEREST. 


LIABILITY   OF  TRUSTEE,   AND   POWER  TO  RRTtRB. 

In  our  eighteenth  volume,  p.  385,  we  called 
attention  to  the  liability  of  trustees,  showinji: 
that  in  fact  what  is  called  '  good  nature,'  is  held 
to  be  a  crime  in  courts  of  equity.  We  have 
now  to  shew  a  remedy  which  a  trustee,  or  his 
representative,  may  have  after  having  done  one 
of  these  good-natured  acts. 

By  a  marriage  settlement  freeholds  and 
monev  in  the  funds  were  settled  upon  the  wife 
for  life,  the  husband  for  life,  and  the  children  of 
the  marriage ;  and  the  settlement  contained  a 
power  for  the  trustees,  with  the  direction  in 
writing  of  the  husband  and  wife,  to  lend  the 
trust  monies  to  the  husband  on  the  security  of 
his  bond.  The  trustees  lent  a  part  of  the  trust 
monies  to  the  husband  on  his  promissory  note* 
and  without  obtaining  the  consent  in  writing 
required.  The  trustees  having  died,  a  bill  was 
filed  by  the  executors  and  devisees  of  the  wilt 
of  the  surviving  trustee,  to  have  the  trust  fiind 
restored ;  and  Lord  Lan^de,  M.  R.  held  that 
such  a  bill  was  maintainable.  "I  own  I  am 
rather  surprised,"  said  his  lordship,  "  to  find  it 
alleged,  even  in  argument,  that  persons  placed 
in  the  situation  of  these  plaintiffs,  are  not  en- 
titled  to  applv  to  this  court  for  relief,  at  any 
moment  a  oiU  might  have  been  filed  against 
them  by  the  wife  or  daughter  by  their  next 
friends^  calling  on  them  as  representing  the 
estate  of  the  testator,  to  replace  that  which 
had  been  lent  to  the  husband ;  and  I  conceive 
it  to  be  clear  that  they  had  a  right  to  proceed 
against  the  husband  for  the  purpose  or  having 
this  matter  set  right."  His  lordship  also  ex- 
pressed his  opinion  as  to  whether  a  trustee  might 
obtdn  costs  on  retiring  from  the  trust.  *'The 
opinion  I  entertain  on  this  subject  is  this,  and 
I  have  often  stated  it,  that  if  a  trustee  under- 
takes the  performance  of  a  trust,  he  is  not  en- 
titled, as  against  the  estate  he  has  undertaken 
to  protect,  to  exercise  a  mere  caprice,  and 
without  any  assignable  reason  say  tnat  he  will 
no  longer  continue  a  trustee.  On  the  other 
hand,  if  the  trustee  finds  the  trust  estate  in- 
volved in  intricate  and  complicated  questions, 
which  were  not,  and  could  not  have  been  in 
contemplation  at  the  time  when  the  trust  was 
undertaken,  he  has  in  consequence  of  that 
change  of  circumstances,  a  right  to  come  to 
the  court  to  be  relieved,  and  the  court  will 
judge  whether  the  circumstances  were  such  as 
to  make  it  fair  for  him  to  decline  acting  longer 
upon  his  own  responsibility*"  Greenwood  y, 
frakeford,  I  Bea.  576;  see  also  Darkes  v. 
Martyr,  \  Bea.  525. 
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PROPOSBD  SITE  OF  THE  NEW 
COURTS. 

Ws  presume  that  if  a  site  for  the  Superior 
Courts  were  about  to  be  chosen  in  the  pre- 
sent state  of  the  Metropolis,  and  with  refer- 
ence to  the  place  where  the  law  is  not  only 
studied,  but  practised,  there  could  be  no 
doubt  that  Palace  Yard  wotdd  not,  and 
that  the  neighbourhood  of  the  Inns  of  Court 
would  be  (^osen.  The  rebuilding  of  the 
Houses  of  Parliament,  and  the(manifest  im- 
provement which  would  be  effected  by  re- 
moving the  small  and  inconvenient  Courts 
which  form  an  excrescence  to  Westminster 
Hall,  afford  a  peculiarly  favourable  oppor- 
tunity of  doing  now  what  would  have  been 
done  if  the  same  circumstances  had  existed 
when  the  Courts  were  established. 

We  shall  not  at  present  enter  at  any 
length  into  the  consideration  of  the  objec- 
tions which  have  been  raised  to  the  pro- 
posed removal  of  the  Courts  to  Lincoln's 
Inn  Fields,  but  we  may  observe  on  one  or 
two  pomts  we  have  heard  urged. 

First,  there  is  the  feeling  of  veneration  for 
Westminster  Hall,  as  the  place  where  jus- 
tice%waa  administered  by  the  judges  during 
several  centuries.  We  recollect,  indeed, 
that  the  Lord  Chancellor,  and  the  judges  of 
the  Court  of  King's  Bench  actually  sat  at 
tiie  upper  end  of  the  Hall,  in  very  inconve- 
nient Courts  partitioned  off  from  the  Ghreat 
Hall,  but  we  suppose  that  no  one  would 
wish  to  have  that  state  of  things  restored. 
Subsequently  to  that  time  the  King's 
Bench  sat  in  the  Guildhall  or  Sessions 
House  opposite  Palace  Yard.  Then  the 
Master  of  the  Rolls,  and  the  Vice  Chancel- 
lor have  from  time  to  time  been  moved  about 
wherever  a  hole  or  comer  could  be  fqund 
sufficient  to  get  through  the  business  of  the 
day.  Even  now  thepresent  range  of  ill-con- 
structed and  inconvenient  Courts  form  no 
part  of  Westminster  Hall,  but  are  outside  the 
wall,  partly  on  the  site  of  the  former  Coffee 
Houses,  which  were  of  considerable  conve- 
nience to  persons  attending  from  a  distance, 
now  driven  to  the  other  side  of  Ptalace 
Yard. 

It  may  fairly  be  said  therefore,  that  the 
chain  of  historic  recollection  is  broken,  and 
that  we  are  free  to  choose  the  most  eligible 
and  convenient  site.  Good  laws,  well  ad- 
ministered, are  the  proper  object  of  rever- 
ence ;  and  if  an  imposing  seat  of  justice  be 
requisite,  it  will  not  be  found  in  any  of  the 
present  court  rooms. 


licitors  and  tiie  principal  Officers  of  the  seve- 
ral Courts,  will  combine  the  useful  with  the 
g^rand  in  the  proposed  building. 

Next  we  hear  a  few  persons  "  babbling 
of  green  fields,"  and  moaning  over  the  loss 
of  the  verdure  and  foliage  which  at  present 
delight  them  in  what  we  propose  to  call 
Westminster  Square.  It  looks  favourably 
for  the  cause  that  opposition  like  this  is 
deemed  worth  while  to  bring  forward. 

The  more  serious  opposition  will  be  that 
of  the  M.P.  Barristers;  but  it  is  obvious 
that  a  Parliamentary  Bar  must  be  com- 
pleted, if  not  already  sufficiently  numerous, 
and  it  will  be  the  interest  of  the  public  and 
the  duty  of  solicitors  to  bring  about  this 
arrangement.  The  Bar  is  extensive  enough 
to  enable  the  suitors  to  make  such  a  selec- 
tion as  will  entirely  remove  this  difficulty. 
It  is  a  great  grievance  that  the  business  of 
the  Courts,  even  whilst  located  near  the 
Houses  of  Parliament,  is  impeded  by  the 
absence  of  counsel  on  parliamentary  mat- 
ters. The  entire  separation  of  these  dif- 
ferent branches  of  practice  would  be  of 
great  advantage  in  the  administration  Gi 
justice. 


A  WORD  AS  TO  OURSELVES. 


We  trust  we  have  not  conducted  this  work 
for  a  period  of  nearly  ten  years^  without 
establishing  a  spirit  of  kind  feeling  between 
ourselves  and  our  readers.  We  have  indeed 
received  many  marks  of  it,  and  having  la- 
boured hard  to  deserve  it,  we  feel  not  a  little 
desirous  to  retain  it.  We  cannot  pretend  to 
very  ^reat  things,  but  we  do  lay  daim  to  having 
carried  on  "  The  Legal  Observer,  "  as  the 
representatives  of  the  profession,  in  a  candid, 
fair,  and  honourable  manner,  and  to  having 
given  every  one  his  due.  It  is  indeed  this  con- 
duct, we  are  persuaded,  which,  more  than  any 
other  thing,  has  gained  for  us  the  standing  and 
confidence  that  we  have  obtained;  and  we 
are  quite  sure  we  cannot  be  deprived  of  it 
except  by  our  own  fault. 

It  is  not  to  be  supposed,  however,  that  our 
success  should  not  have  provoked  competition ; 
nor  have  we  had  to  regret  it.  We  have  no  ob- 
jection to  a  rival  work,  conducted  in  a  fair  and 


honourable  manner.     We  are  not  sure  that  in 
We  have  no  doubt  I  ^^^  **  injures  us  in  any  way;  and  we  are  quite 
that  the  Architect,  under  the  direction  of  the  I  >ure  that  it  is  beneficial  to  the  profession  and  the 
Judges,  and  aidfsd  by  the  Bar^  with  the  So- 1  public.    It  has  been  our  fate  to  see  many  of 
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a  certain  kind  of  rivals  in  our  tinM,  which 
have,  however,  after  lingering  two  or  three 
years,  dropped  off. 

First  came  a  work  called  "  The  Modem 
Jurut,*'  which,  after  going  on  for  some  time, 
waa  heard  of  no  more.  Next  came  "  7%e 
Legal  Examnefy*  which  lived  some  three  or 
four  years,  but  gradually  pined  away,  and  died. 
Out  of  its  ashes  came  "  The  fFestminster  Hall 
Chronicle**  which  soon  foUowed  its  predecessor 
into  the  grave.  Last  of  all,  came  "  The  Jurist ;" 
and  we  shall  see  whether  it  will  better  its  for- 
tunes by  the  course  which  it  has  pursued 
against  this  Work.  Its  proprietors,  without 
any  notice  to  the  proprietors  of  "  The  Legal 
Observer,"  snapped  an  ex  parte  injunc- 
tion from  the  Vice  Chancellor  on  Saturday  last, 
on  the  ground  that  we  had  pirated  their  re- 
ports. 

We  can  solemnly  declare,  as  we  have  so- 
lemnly sworn  in  the  pending  suit,  that  no 
person  connected  with  this  Work  has  ever 
copied  a  single  line  from  "  The  Jurist :"  that 
we  have  strictly  kept  futh  with  our  readers, 
and  that  all  the  Reports  of  the  Cases  in  the 
Superior  Courts  which  have  appeared  under 
that  head  have  been  reported  by  Barristers  of 
the  several  Courts  expressly  for  this  work : 
that  we  have  not  gone  to  unknown  or  irregular 
sources  for  our  reports,  but  have  been  favoured 
with  them  from  gentlemen  long  known  to  the 
Profession  as  regular  law- reporters.  It  would 
have  been  very  easy  to  have  got  a  long  list  of 
names  :  we  judged  it  better  to  obtain  the  aid  of 
three  gentlemen,  to  whom  we  might  look  for  a 
supply  of  cases  in  all  the  Courts,  they  taking 
such  steps  as  they  thought  proper  to  obtain  as- 
sistance. These  gentlemen  are :  Mr.  Charles 
Clark,  of  the  Middle  Temple,  Mr.  Finn  elly, 
of  the  Middle  Temple,  and  Mr.  Dowlino,  of 
Gray's  Inn ; — all  Barristers  of  long  standing, 
and  all  experienced  law-reporters.  From  these 
gentlemen,  and  from  these  gentlemen  alone, 
have  we  ever,  of  late  years,  received  any  re- 
ports ;  and  we  thus  prove  that  we  have  kept 
faith  with  our  subscribers.  In  the  progress 
of  each  year  we  have  given  reports  of  about 
three  hundred  cases,  and  the  course  we  have 
pursued  has  benefited  the  profession  in  another 
way :— It  has  obliged  the  other  reporters  to 
expedite  the  publication  of  their  reports;  so  that 


instead  of  being  almost  all  in  arrear,  as  they 
were  when  we  commenced  our  Work,  they  are 
now  all  tolerably  punctual  and  early  in  their 
publication.  In  conclusion,  we  believe  it  will  b« 
found,  that  the  more  the  matter  is  examined, 
the  more  it  will  redound  to  the  credit  of  this 
work ;  and  we  will  spare  no  pains  to  continue 
to  deserve  the  success  we  have  obtained. 

We  ^ave  lost  no  time  in  giving  instructions 
to  dissolve  the  injunction  so  obtained,  but  we 
fear  we  shall  not  be  able  to  lay  the  result  be- 
fore our  readers  in  the  present  Number. 


NEW  BILLS  IN  PARLIAMENT. 


marriages  act  amendment. 

By  this  bill  it  is  proposed  to  amend  the 
4  G.  4,  c.  76,  and  6  &  7  W.  4,  c.  B5,  bv  re- 
straining  marriages  from  being  solemnizea  out 
of  the  district  in  which  one  of  the  parties 
dwells,  unless  there  shall  not  be  withm  th« 
district  in  which  the  parties  or  either  of  theui 
dwell,  any  place  of  rebgious  worship,  according 
to  the  form  by  which  the  parties  desire  to  be 
married,  registered  for  solemnizing  marriages, 
according  to  the  late  statute. 

The  superintendent  registrar  is  therefore  to 
be  prohibited  from  granting  certificates  for 
marriage  out  of  the  district  where  the  parties 
dwell.  But  on  notice  by  the  party  of  their  being 
no  registered  building  according  to  their  fonn 
of  worship,  he  may  issue  his  certificate  for  a 
marriage  at  the  nearest  building  so  registered. 


SUPERIOR  COURTS. 


Unrlr  C^irnccUor'iEf  Court. 

assignability  of  government  pensions. 

A.  amgned  to  B,/or  valuahle  consideration^ 
an  annual  sum  granted  to  him  during 
pleasure,  as  compensation  fur  an  office 
which  he  had  held,  and  which  teas  tMished% 
and  he  subseuuently  tooh  the  benefit  of  the 
Insolvent  Deotors'  Act, 

The  Lord  Chancellor  affirmed  an  order  made 
by  the  yice  Chancellor,  upon  motion  hsf  B. 
to  restrain  the  agent  of  the  grantors  ^f  the 
pension  from  paying  any  moniei  in  his  futnds 
for  thnt  purpose  to  A,  or  any  person  claim' 
ing  under  him,  until  the  title  to  it  should 
be  ascertained  at  the  hearing  of  the  cause. 

This  was  a  motion  to  discharge  an  injunction 
granted  by  the  Hce  Chancellor  under  the  cir- 
cumstances mentioned  in  the  report,  ante.  Vol. 
19,  p.  3S0,  and  in  a  more  full  statement  of 
the  rocts,  p.  459,  of  the  same  volume.  Some 
additional  facts  are  stated  in  the  Lord  Chan* 
cellor '8  judgment. 


Superior  CourU  :  Lord  ChanoHhr'i  Court. 
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^  Mr.  digram  and  Mr.  Coleridge  for  tbe  mo- 
tioD,  Bifid  that  there  was  no  monev  in  the  hands 
of  the  Receiver  General  to  whicn  the  injunc- 
tion could  appiv,  and  if  the  parties  carried  this 
coptest  much  rartfaer,  they  would  lose  every- 
thing ;  for  the  Lords  of  the  Treasury  had  such 
an  objection  to  assi^nients  of  pensions  that 
they  alwi^s  stopped  the  payment  when  they 
&coTerea  they  had  been  assigned.  Tlie 
plaiBtiff  had  not  jj^ven  to  the  Lords  of  the 
Treasury  any  notice  of  his  incumbrance, 
except^  by  an  enrolment  at  tlie  audit  office, 
which  in  fact  was  no  notice  at  idl.  The  com- 
missioners of  customs  had  stopped  the  order 
to  pay  the  pension,  and  there  seemed  no  reason 
to  believe  that  the  injunction  could  be  applied 
to  future  payments,  if  any  were  made. 

Mr.  Siuart  and  Mr.  MVojf  were  for  Sir  W. 
BoDthby. 

Mr.  Hichardi  and  Mr.  J.  H,  Palmer,  for  the 
plaintiff,  maintained  that  the  notice  at  the 
audit  office  was,  as  the  flee  Chancellor  held, 
sufficient  notice,  and  that  the  plaintiff  had  a 
li^ht  to  the  money  in  Sir  W.  Boothby's  hands, 
ifthere  wa^  any ;  because  it  was  not  within  the 
order  and  disposition  of  the  insolvent  at  the 
time  of  his  insolvency.  It  was  not  denied  be- 
fore the  Ftce  Chancellor  that  there  was  some 
money  in  Sir  W.  Boothby's  hands  for  payment 
of  the  pension.  The  assignees  of  the  insolvent 
could  only  become  entitled  to  the  payment  by 
the  consent  of  the  commissioners  of  cus- 
toms, and  the  special  order  of  the  Insolvent 
Court.  But  the  :30th  section  of  the  Insol- 
vent  Debtor's  Act,  relating  to  reputed  owner- 
ship, applied  expressly  only  to  such  property 
as  would  pass  by  the  general  assignment  of 
the  insolvent's  goods  and  chattels;  but  this 
pension,  by  reason  of 'the  29th  section,  could 
not  so  pass. 

The   Lord    Chancellor  — There   are    many 

Soints  in  this  case,  and  some  of  them  present 
>me  degree  of  difficulty.  As  far  as  I  can 
bring  the  facts  to  decide  on  this  motion,  there 
is  nothing  whatever  in  contest  between  the 
parties.  I  think  there  is  hardly  any  doubt  now 
that  there  was  never  any  money  in  the  bauds 
of  Sir  W.  Boothby.  An  application  was  made 
to  the  Vice  Chancellor  by  the  plaintiff,  claim- 
ing by  assignment  from  Browne,  who  was  en- 
titled to  this  compensation,  that  Sir  W  Boothby, 
as  receiver  general  of  the  customs,  might  be 
prohibited  by  injunction  from  paying  over  to 
the  assignees  (appointed  under  Browne's  in- 
solvency) a  sum  of  money  supposed  to  be  in  his 
hands.  The  Vice  Chancellor  s  judgment  goes 
on  the  supposition  that  there  is  money  in  his 
hands ;  the  order  is  confined  to  the  money 
actually  in  his  hands,  and  therefore  does  not 
amount  to  any  declaration  of  right  as  to  future 
payments  payable  to  Browne,  or  to  some  per- 
son under  him.  The  assignees,  conceiving,  as 
it  appears,  that  the  Vice  Chancellor  gave  an 
opinion  which  would  affect  the  right  to  future 
dividends,  apply  now  to  discharge  his  order.  I 
cannot  take  notice  of  what  passed  in  the  Vice 
Chancellor's  Court,  but  only  of  the  order  drawn 
up  by  the  officer  of  that  Court  which  I  am 
asked  to  discharge,  and  that  is  strictly  confined 


to  money  alleged  to  be  in  Sir  W.  Bo«thby's 
hands  for  the  ouarterly  payments  (of  Browne's 
pension)  for  July   1839   and  January   1840. 
reeling  myself  strictly  confined  to  the  question 
which  that  order  purports  to  direct,  namely, 
the  security  of  that  fund — I  have  only  to  see 
whether  there  is  evidence  before  me  that  this 
is  such  a  case  as  would  justify  that  order.  The 
result  of  the  clause  of  the  Insolvent  Debtor's 
Act  to  which  my  attention  has  been  directed 
amounts  to  this :  that  these  payments  do  not 
pass  under  the  general  assignment.    They  are 
a  bounty  from  the  crown  to  the  public,  as  a 
compensation  to  a  public  officer  for  an  office 
abolished ;  and  it  mdy,  or  may  not,  turn  out  that, 
as  the  office  was  held  during  pleasure,  the  com- 
pensation for  its  loss  may  or  may  not  be  also  held 
ouring  pleasure.    It  being  only  an  expectancy, 
it  cannot  pass  to  the  assignees  under  the  act. 
If  it  does  not  pass  to  the  assignees,  it  remains 
still  in  the  disposition  of  the  officer  of  the 
Crown,  as  a  bounty  payable  to  the  party  to 
whom  the  pension  was  originally  granted.    The 
provisions   of  the  act  enable  the  assignees 
of  an  insolvent,  on  communication  with  the 
commissioners  of  customs,  to  make  an  arrange- 
ment by  which  part  of  the  income  may  be 
applied  to    the   payment  of  the  insolvent's 
creditors ;  but  if  not  appropriated  under  such 
an  arrangement  it  would  still  remain  pay* 
able  (under  discretion,  of  course)  to  the  in- 
dividual to  whom  the  pension  was  originally 
granted.      If  that  be  the  true  construction  of 
the  act — ^looking  at  it  now  only  so  far  as  to 
see  if  there  is  reasonable  ground  for  the  in- 
junction—I have  no  doubt  it  would  not  entitle 
the  assignees,  except  under  the  arrangement 
between  them  and  the  commissioners  of  cus- 
toms, to  any  payments  accruing  to  the  party 
after  his  insolvency.     If  there  was  no  such 
arrangement,  and  tne  compensation  remained 
payable  at  the  discretion  of  the  Crown  or  put»- 
iic  officer  to  the  insolvent,  and  payments  of  it 
were  actually  made  af^er  his  insolvency  to  the 
public  officer,  (Sir  W.  Boothby)  with  directions 
to  him  to  pay  it  to  the  insolvent  himself,  the 
question  then  would  be  whether  that  com- 
pensation having    been   assigned    (by  deed) 
would  not  upon  his  insolvency,  be  as  against 
him  (his  assignees  under  the  Insolvent  Debtors' 
Act,  being  in  that  view  of  the  case  out  of  the 
question)  a  title  which  this  court  would  inter- 
fere to  protect.     1'hat  is  a  ouestion  arising  on 
the  state  of  the  parties  as  tney  appear  on  the 
record  and  on  tiie  evidence,  which  I  think  of 
sufficient  doubt  and  difficulty  to  make  it  the 
duty  of  this  Court  to  protect  this  fund,  until 
the  title  is  disposed  or.     That  is  all  that  the 
Vice  Chancellor's  order  does,  and  [  must  feel 
very  clear  upon  the  subject  before  I  could  dis- 
charge it.   I  do  not  express  any  opinion  as  to  the 
future    payments;  but  looking  only  to   tie 
quarterly  payments  in  the  hands  of  Sir  W. 
Boothby,   wiih   directions  from  the  commis- 
sioners of  customs  to  pay  them  to  Browne,  I 
think  under  the  circumstances  the  Court  is 
bound  to  protect  that  money.    The  result  is, 
that  the  motion  must  be  refused :  but,  as  it  ap- 
pears  that   the  case  was  nut  viewed  iu  the 


104 


Superior  Qmrt$i  Lwd  Ckq^gMf^s  Camrtf  Qfueii^s  Bench. 


court  Mow  as  it  onffht  to  be  viewed  accord- 
ing to  the  facts  as  &ey  exist,  and  as  I  ha?e 
reltfon  to  suppose  tlie  future  interests  of  the 
assignees  ana  creditors  might  be  prejudiced  if 
a  (uscussion  here  had  not  been  obtained,  I 
think  the  costs  ought  to  be  costs  in  the  cause. 
If  the  plaintiff  succeeds  as  an  incumbrancer 
on  the  fund,  he  ought  to  be  paid  his  costs, 
either  out  of  the  fund,  if  there  be  a  surplus,  or 
by  those  who  have  disputed  his  title  to  it.  As 
to  Sir  W.  Booth  by,  who  appears  to  be  a  public 
officer,  and  to  have  no  interest  in  the  case,  I 
think  the  appellants  ought  to  pay  his  costs 
now,  the  question  being  reservea  as  to  who  is 
ultimately  to  bear  those  costs. 

Tunitnll  v.  Sir  IF.  Boathby  and  others.^  Ai 
Westminster,  May  13,  1840. 


€liteen'ir  ISencl)* 
[Before  the  Four  Judges.] 

CHURCH-RATE. — PROHIBITION. 

[Concluded firom  p.  73,  antk,"] 

Lord  Denman,  C.  J  ,  delivered  judgment.— 
This  is  a  case  which  came  before  this  Court  on 
demurrer  to  a  declaration  in  prohibition,  di- 
rected to  the  Ecclesiastical  Court  of  the  bishop 
of  London,  requiring;  him  not  to  proceed  further 
against  the  plaintiff  in  a  suit  instituted  in  that 
Court  for  the  recovery  of  a  rate  which  had  been 
imposed  on  the  parishioners  of  Braintree  in  Es« 
aex  by  the  churchwardens  alone,  notwithstand- 
ing a  vote  of  the  vestry  had  been  passed  refusing 
such  rate.  The  declaration  and  demurrer  had 
raised  the  question  whether  the  churchwardens 
had  the  power  to  impose  such  a  rate  against 
the  declared  will  of  the  inhabitants  in  vestry 
assembled.  In  debating  the  question,  the  law 
or  doctrine,  that  by  the  custom  of  England  the 
inhabitants  of  a  parish  are  bound  to  repair  the 
fabric  of  the  church,  has  not  been  disputed. 
By  the  civil  and  the  canon  law  the  parsons  had 
been  bound  to  repair  the  church,  and  that  lia- 
bilitv  exists  in  all  christian  kingdoms  except 
England,  where,  by  the  Parliamentary  law  of 
the  country,  the  parishioners  are  required  to 
take  on  themselves  that  duty.  This  is  clearly 
laid  down  in  numerous  authorities.  The  pe- 
riod at  which  the  earliest  church  rate  was  im- 
posed has  not  been  distinctly  shewn,  but  still 
It  may  be  assumed  that  the  expenses  reauired 
to  be  incurred  for  the  repairs  of  the  cLurcb 
have  always  been  levied  upon  the  parishioners 
at  large.  That  indeed  is  a  matter  which  has 
been  treated  as  a  settled  point  of  practice  and 
latv.  This  proposition  has  not  been  denied 
on  the  part  of  the  plaintiff;  nor,  on  the  part  of 
the  defendant,  has  it  been  denied  that  to  a  cer- 
tain extent  the  ecclesiastical  jurisdiction  does 
not  exclusively  apply  to  matters  of  church 
rates;  nor  that  the  expenditure  of  the  money 
thus  levied  is  not  entnisted  exvlusively  to  the 
discretion  of  the  chiu'chwardens/subject  only 
to  spiritual  censure.  The  question  which  now 
arises  is  whether  churchwardens  are  empowered 
to  impose  a  rate  at  all  events,  and  whether 
they  ha|e  authority  to  impose  it,  and  may,  if 


the^  nefitcteH  that  duty,  be  compdOable  bj^ee- 
desiastical  censure  to  perform  it.  If  they  do 
not  possess  such  a  power  and  vet  are  subject 
to  such  a  liability,  toere  would  oe,  so  far  as  the 
churchwardens  are  concerned,  a  wrong  vrithont 
a  remedy ;  an  argument  in  itself  strong  agaiut 
the  rule  contended  for  in  this  case,  since  such 
a  state  of  tilings  is  abhorrent  to  the  law  of 
England,  The  wrong  would  be  the  neglect  of 
the  parishioners  to  anord  funds  for  the  r^ain 
of  the  church  :  the  remedy  for  that  wrong  now 
sought  to  be  enforced  by  these  proceedings  in 
the  Ecdesiastical  Court,  IS  to  enable  the  church- 
wardens to  obtain  the  funds  by  their  own  aii» 
thority,— a  remedy  which  would  itself  be  a 
wron|[,  since  its  object  would  be  to  make  the 
churcnwardens  tax  their  fellow-parishionen 
without  it  being  at  all  clear  that  they  had  any 
power  to  do  so.  It  is  said  that  the  law  in  an* 
dent  times  supplied  a  remedy  which  had  always 
been  found  effectual,  and  that  the  threat  of  Ec- 
clesiastical censures  had  always  been  sufficient 
to  procure  the  discharge  of  the  duty  which,  by 
universal  consent,  the  law  had  thrown  on  the 
parishioners.  The  interdict  which  suspended 
Ecclesiastical  rites  punished  a  refractory  parish, 
and  the  very  fear  of  its  imposition  prevented 
the  necessity  of  having  recourse  to  any  other 
method  to  procure  the  funds  necessary  for  the 
support  and  maintenance  of  the  fabric  of  the 
church  It  is  very  probable  that  the  denond- 
ation  of  such  a  punishment  would  have  been 
adequate  to  such  a  purpose  in  ancient  times, 
and  that  alone  may  nave  prevented  the  having 
recourse  to  some  of  those  means  the  ineffici- 
ency of  which  has  been  proved  by  more  recent 
experience.  It  is  said,  on  the  one  band, 
that  the  denial  of  the  right  to  regulate  these 
matters  by  Ecdesiastical  authority  alone  in- 
volved the  most  danfrerous  consequences  to 
the  church;  while  on  the  other  hand  it  isas« 
sorted  that  the  power  of  the  Ecclesiastical 
Court  to  compel  tue  churchwardens  to  perform 
a  duty  to  which  their  legal  powers  are  inade» 
auate*  must  involve  them  in  consequences  of 
tiie  most  serious  and  extraordinary  kind.  It 
is  confessed  that  they  are  bound  by  law  to  re- 
pair the  fabric  of  the  church,  and  yet  it  is 
equally  clear  that  without  the  consent  of  the 
parishioners  or  without  the  power  in  themselves 
to  impose  a  church  rate  they  are  left  without 
the  means  to  perform  the  duty  thus  cast  upon 
them.  That  argument  would  be  entitlea  to 
great  consideration,  subjecting  as  it  did  ihe 
churchwardens  to  great  personal  liability,  and 
possibly  toffreat  personal  inconvenience,  when 
they  were  destitute  of  the  funds  necessary  for 
the  support  of  the  fabric  of  the  church,  and 
were  unable  to  supply,  by  their  own  authority, 
any  of  the  wauts  of  the  church,  to  the  supply  of 
which  the  church  rates  were  legally  liable.  If 
there  are  no  church  rates  to  repair  the  church, 
and  yet  the  churchwardens  are  liable  to  actions 
for  any  injury  which  passengers  may  subtaiu 
by  the  falling  of  the  walls  of  the  church,  they 
would  in  fact  be  liable  to  repair  the  churcn 
out  of  their  own  private  property.  This  %vas 
too  great  an  injustice  to  conceive  thcin  to  be 
subjected  to  by  the  provbions  of  tlie  law.    If 
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<hcre  18  any  general  prMtiae  for  tbem  to  make 
advances  tor  the  repair  of  the  church,  it  is  clear 
that  the  law  nerer  could  intend  that  they 
should  not  be  entitled  to  demand  repayment. 
If  it  were  odierwiBe,  the  law  would  be  liable  to 
be  chamd  with  manifest  oppression  and  injos- 
lice.  ITthe  liability  really  does  exist,  its  exist- 
ence would  tempt  the  Courts  to  imply  a  vested 
riffhtin  the  churchwardens  of  England  to  tax  the 
luabitants  to  obtain  that  reimbursement  which 
wtKuld  otherwise  be  denied  them.    Bui  there  is 
no  instance  in  the  l^w  of  the  churchwardens 
poasesong  any  such  vested  rirht.    While,  on 
the  other  hand,  numerous  autnorities  establish 
the  proposition  that  the  churchwardens  are 
only  liable  in  respect  of  the  money  they  ac- 
tually had  in  their  hands.    The  cases  of  their 
liabinty  have  gone  on  the  assumption  of  their 
being  possessed  of  funds.  The  principle  of  the 
Eecksiastieal  law  with  respect  to  the  duty  of 
Ihoe  officers  is  therefore  qualified  by  thatsup- 
porition.    The  duty  of  establishing  such  a  rigni 
and  such  a  liability  in  the  churcliwardens  is, 
in  the  present  instance,   cast  upon  the  de- 
fendants in     prohibition.    Now,  how  is  that 
duty  discharged?    The  law  requires  It  to  be 
ckar  to  demonstration  that  a  tax  is  lawfully 
imposed  before  it  will  allow  that  tax  to  be 
ievicd.    The  power  asserted  here  to  tax  the 
liarishioners  is  not  clearly  estublished.    Such 
«  power  is  not  shown  to  exist  by  the  words  of 
any  statute,  by  the  common  law,  nor  by  cus- 
tom.   Nor  is  there  anything  to  shew  that  a 
diurch  rate  can  be  properly  imposed  upon  the 
inhabitants  of  a  parish  except  by  the  inhabitants 
In  vestry  assembled.    There  is  an  expression  m 
Gibson's  Codex  that  a  church  rate  might  law- 
fully be  imposed  by  the  churchwardens  toge- 
ther with  the  parisnioners  assembled  in  vestry, 
but  in  that  author  there  was  no  declaration  to 
be  found  that  it  might  be  imposed  by  the 
dinrchwardens  alone,  without  the  consent  of 
the  parishioners.    And  though  it  ii  distinctly 
hud  down  by  Lord  Chief  Justice  Nitrih  in 
a&gers  V.  Detseran^  that  "  the  Spiritual  Court 
may  compel  parishioners  to  repair  their  parish 
church  if  it  be  out  of  repair,  and  may  excom- 
municate every  one  of  them  till  it  be  repaired," 
he  never  stated  that  the  churchwardens  were 
bound,  to  make  those  repairs  with  funds  of 
their  own,  or  that  they  had  the  power  in  them- 
selves to  tax  the  parishioners  for  such  a  purpose. 
If  such  a  power  existed  in  the  churchwardens, 
it  ii  impossible  to  suppose  that  it  would  not 
have  happened  to  be  caUed  into  exercise  be- 
fore the  present  day ;  that  it  would  not  have 
happened  that  a  churchwarden  might  wish  to 
impose  a  rate  where  a  rate  had  been  altou^ether 
renued,  or  one  of  an  insuffident  amount  had 
alone  been  granted.    But  it  may  be  supposed, 
however  improbable  is  the  supposition,  that 
during  the  great  contests  between  the  people 
and  the  episcopal  powers  in  this  couDtry,  when 
the  parishioners  refused  the  rate  the  church- 
wardens uniformly  took  part  with  the  parish- 
ioners.   Even  that  supposition,  however,  will 
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not  advance  the  argument  for  the  defmdants 
in  prohibition.    The  parish  church  must  have 
been  left  without  repair,  and  if  the  churchwar- 
dens were  ajnend>le  to  the  Spiritual  Court  for 
the  non-repair  of  the  church,  and  at  the  same 
time  enjoyed  the  power  ot  taxing  the  parish 
towards  the  necessary  expences  of  such  repurs, 
nothing  could  have  Deen  more  dmple,  direct, 
and  complete  than  the  proceedings  wnich  might 
then  have  been  taken  against  the  churchwar- 
dens.   The  rate  must  then  have  been  imposed. 
But  instead  of  taking  that  coarse  so  utterly  free 
from  objection,  the  bishops  adopted  a  new  and 
unheard  of  spedes  of  authority,  under  the  name 
of  a  "  commission  to  levy  rates,"  and  they  did 
this  to  secure  the  performance  of  a  duty  which 
it  b  now  argued  they  might  have  compelled 
the  churchwardens  by  the  ordinarjr  process  of 
law  to  perform .   If  the  mere  necessity  for  doin^ 
an  act  can  create  the  machinery  by  which  it 
is  to  be  done,  that  commission  woula  have  been 
perfectiy  lawful.     But  it  was  not  lawful,  and 
if  the  bishops  could  have  attained  the  object 
in  view  through  the  enforcement  of  the  sole  au- 
thority of  the  churchwardens,  and  against  the 
will  of  the  parishioners,  as  it  is  now  asserted, 
could  lawfully  have  been  done,  the  scandal  of  an 
unconstitutional  attempt  would  not  have  been 
incurred.    At  that  time  as  well  as  at  the  great 
epoch  of  thereformation,  the  subject  underwent 
frequent  discussion,  but  in  no  instance  has  the 
existence  of  the  power  now  broadly  asserted, 
been  claimed  for  toe  church,  by  any  ot  the  learn- 
ed text  writers  on  ecclesiastical  subjects.    The 
Court  has  most  carefully  examined  all  the  nu- 
merous ca?es  cited  in  argument,  but  has  found 
them  for  the  most  part  to  bear  but  imperfectly 
Upon  the  ouestion ;  and  does  not  feel  it  neces- 
sary to  make  comments  on  them,  beyond  those 
which  were  made  in  the  course  of  the  discussion 
at  the  bar.    There  are  however  one  or  two 
cases  which  are  exceptions  to  this  rule,  and 
which  do  require  a  moment's  notice.    These  I 
shall  now  quote :  The  first  is  anonymous,^ 
and  is  reported  in  these  terms :  "  Moved  for  a 
prohibition  to  the  Spiritual  Court,  for  that  they 
sue  a  parish  for  not  paying  a  rate  made  by  the 
churchwardens  only,  whereas  by  the  law  the 
mi^or  part  of  the  parish  roust  join.   Twisden.'^ 
Perhaps  no  more  of  the  parish  will  come  to- 
gether.    CounseL — If  that  did  appear  it  might 
be  something."     That  is  the  whole  report. 
There  is  no  judgment  of  the  Court,  and  that 
case  therefore  determines  nothing.    The  other 
is  also  an  anonymous  case,^  which  is  called 
Burfield  v.    Jone*^   in    subsequent   editions. 
There  it  was  said,  that  '*  the  churchwardens,  if 
the  parish  was  summoned,  and  refused  to  meet 
or  make  a  rate,   might  make  one  alone  for 
the  repairs  of  the  church  if  needfol,  because 
that  if  tlie  repairs  were  neglected,  the  church* 
wardens  were  to  be  cited,  and  not  the  parish- 
ioners.    And  a  day  was  given  to  shew  cause, 
wh^  there  should  not  go  a  prohibition."    That 
ajfain  is  not  a  final  decision,  but  is  a  mere 
dictum,  on  granting  a  rule  to  shew    cause. 
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Then  comes  Mnjfnard  v.  Biandfi  and  then  a 
case  decided  by  8ir  W.  Wynne  from  the 
Consistorial  Court  of  Peterborough .«  In  the 
latter  case  it  appeared  that  the  vestry  had  been 
called  together,  and  had  refused  to  make  a 
rate,  and  the  law  was  laid  down  by  Sir  W. 
Wynne  to  this  effect :  That  under  such  cir- 
cumstances, if  the  parishioners  did  not  make 
a  rate,^  the  churchwardens  had  a  right  to 
make  it  themselves.  In  the  present  case, 
which  has  been  before  Dr.  Lushington,  that 
declaration  of  the  law  was  commented  on,  and 
the  learned  judge  said,  that  sitting  where  he 
did,  he  felt  bound  by  the  superior  authority 
of  Sir  W.  Wynne,  but  at  the  same  time  he 
commented  on  it  in  such  a  manner  as  to 
shew  that  in  his  opinion  it  was  not  to  be  mun- 
tained  in  point  of  principle  The  question 
thus  undecided  has  now  come  before  this 
Court,  and  amounts  in  fact  to  neither  more  nor 
less  that  this : — Can  an  ecclesiastical  Judge 
make  the  law  ?  If  the  conclusions  of  such  a 
judge  are  made  from  reason  and  principles, 
they  were  liable  of  course  to  be  considered  in 
argument,  and  to  have  their  proper  force  es- 
timated and  determined.  But  it  must  be  con- 
fessed that  a  doctrine  so  novel  and  important 
never  was  promulgated  with  so  little  effort  to 
conciliate  opposing  arguments.  The  point 
thus  arbitrarily  aettled,  was  not  discussed  ntall 
—neither  reason  nor  authority  was  vouched  in 
iu  behalf,  but  the  whole  proceeding  bears  the 
appearance,  and  perhaps  truly,  of  being  a  pro- 
ceeding of  an  ex  parte  kind.  With  all  the 
respect  that  is  justly  due  to  the  veneiable 
person  from  whom  that  judgment  proceeded, 
this  Court  feels  bound  to  declare,  that  it  does 
not  appear  to  be  justified  in  principle,  nor  to 
rest  on  a  well-settled  basis  of  recognized  au- 
thority.  It  has  been  supposed  that  in  a  subse- 
quent case.  Lord  Stowell  expressed  a  similar 
opinion,  but  upon  inquiry  that  does  not  appear 
to  be  the  case.  The  conclusion  therefore  at 
which  this  Court  has  arrived,  is  that  the  Court 
Christian  has  been  in  error  in  overruling  the 
defensive  allegation  put  in  by  the  parishioners, 
to  the  effect  that  the  rate  was  a  nullity,  as  it 
had  been  made  against  the  wishes  of  the  ma- 
jority of  the  vestry,  and  made  by  persons  who 
had  no  authority  to  make  it.  The  Court 
t.'hristian  therefore,  in  proceeding  to  give  judg- 
ment to  enforce  a  rate  illegal  in  its  very  forma- 
tion, has  clearly  exceededits  jurisdiction,  and 
prohibition  must  be  awarded.  This  disposes 
of  the  tiriit  point  in  the  case :  Then  comes  the 
second  point,  that  even  supposing  the  rate  to 
he  mvalid,  still  a  prohibition  ought  not  to 
i«9uc,  because  this  is  a  matter  in  which  the  Court 
Christian  had  exclusive  jurisdiction.  This 
Court  is  thus  called  on  to  state  the  principle  of 
the  proceeding  by  prohibition.  That  principle 
is  in  itself  clear,  though  the  application  of  it 
may  sometimes  be  diflicult :  it  is  this,  if  any 
inferior  court  entertains  a  suit  which  appears 
in  the  outset  by  the  libel  itself,  or  by  any  of 
the  subsequent  proceedmgs  to  be  beyond  its 

d  3  Phm.  60 ) . 

•  Onndem  v.  SeUnj,  decid(Nl  in  1799. 


juriidictioh,  the  Courts  at  Westminster  have 
the  authority,  and  were  bound  by  duty  to  In- 
terpose. Leird  Camden  v^  Home}  b  aot  op- 
posed to  this  doctrine,  nor  is  The  King  v.  Cote* 
ridvot  nor  Cheeierton  v.  Farmer^  nor  any  other 
authorityreferred  to  in  the  discussion  of  those 
cases.  The  argument  ther^ore  that  in  eccle 
siatical  matters,  the  £ccleslastical  Court  alone 
has  jurisdiction,  and  the  Common  Law  Courts 
have  none,  is  founded  in  error.  The  question 
then  is,  %vhat  defects  authorise  and  require  the 
Courts  of  Common  Law  to  issue  writs  of  pro- 
hibition i  They  must  be  in  every  case  of  such 
a  natnte  as  to  shew  a  want  of  jurisdiction  in  a 
particular  court  to  decide  the  particular  matter 
brought  before  it.  In  what  ever  stage  of  the  pro- 
ceedinirs  that  want  of  jurisdiction  is  Shewn  to 
exist,  either  by  the  crown  or  by  a  subject,  the 
Courts  of  Common  Law  are  bound  to  interfere. 
The  erroneous  construction  of  an  act  of  parlia- 
ment is  one  of  these  cases :  the  impo«tion  of  A 
tax  without  lawful  authority,  is  another  aftd  such 
a  tax  must  a  church  rate  be  considered,  which 
is  mad(  by  parish  officers,  not  only  without  the 
concurrence  of  parishioners,  but  in  defiance  of 
their  refusal  to  make  the  rate.  This  is  not  an 
irregularity  which  can  be  waived  or  cured,  leav- 
ing the  principal  matter  complete  in  substance, 
aUnough  somewhat  informal  in  circumstances: 
It  makes  the  rate  altogether  invalid.  For 
these  reasons  we  feel  bound  to  say,  that  the 
court  below  has  exceeded  its  jurisciiction,  and 
that  judgment  must  now  be  given  for  the  plain- 
tiff m  prohibition. 

Judgment  for  the  plaintiff. — Burderv,  Fele^ 
and  others,  £.  T.  1840.    Q.  B.  F.  J . 

Camman  }ffltai. 

REPLEVIN. — SHRRIFF8  OF  LONDON. 

/ft  an  action  on  a  replevin  bond,  the  declara- 
tion aUeg^ed  that  replevin  had  been  granted 
by}A,M.,  one  ufthe  sheriffs  of  the  citv  of 
London,  and  that  the  bonds  having  beets 
tahen  by  him,  had  been  assigned  by  him 
to  the  plaintiff:  Held,  upon  general  de^ 
murrer,  that  the  declaration  was  good,  and 
that  it  was  unnecessary  that  the  second  she* 
riff  should  be  alleged  to  have  joined  in  the 
transaction. 

This  case  came  before  the  Court  upon  a  de- 
murrer to  the  plaintiff's  declaration.  The 
declaration  alleged  that  the  goods  of  the  de- 
fendant Farden  had  been  seized  by  Sir  Moses 
Montefiore,  Knt.,  one  of  the  sheriffs  of  the 
city  of  London,  for  money  due  to  the  plaintiflf 
for  rent ;  and  that,  beinj^  so  distrained,  the  de- 
fendant Farden  made  his  plaint  before  the  said 
Sir  Moses  Montefiore,  Knt.,  so  being  one  of  the 
sheriffs  of  the  said  city  of  London,  and  prayed 
him  &c.  that  the  sa:d  goods  should  be  re- 
plevied by  him,  &c. ;  that  the  defendants  sub- 
sequently entered  into  the  requisite  I)ond,  ac- 
knowledging themselves  bound  to  the  said 
sheriff  &c.,  but  neglected  to  appear  in  the 
(vourt  of  Hustings  therein  mentioned,  although 
the  said  Court  was  daily  held  in  the  Guildhall 
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«f  the  city  of  London,  before  the  Right  Hon. 
8ir  John  Cowan,  Bart.,  Lord  Mayor  of  the 
«aid  dtv,  Sir  George  Carroll,  Knt.,  and  Sir 
Mosea  Montefiore,  Knt.,  sheriffB  of  the  said 
city,  whereby  the  said  bond  became  forfeited 
to  the  said  Sir  Moses  Montefiore,  so  being  one 
of  the  sheriffs  of  the  said  citv.  lite  declara- 
tion, in  conclusion,  alleged  tne  assignment  of 
the  bond  by  Sir  Moses  Monte6ore  to  the 
plaintiff. 

To  this  declaration  the  defendant  demurred 
generally. 

Goulbum,  Seijt.,  in  support  of  the  demur- 
rer.— The  question  whicn  arose  upon  these 
pleadings  was  whether,  there  being  two  she- 
riffs of  the  city  of  London,  it  was  competent 
for  one  of  them  to  execute  personally  the 
dutiet  of  the  office,  and  it  was  submitted 
that  although  in  cases  of  necessity  such  a 
course  had  been  permitted  to  be  adopted,  when 
that  necessity  did  not  exist,  one  of  the  sheriffs 
was  incompetent  so  to  act.  The  whole  power 
possessed  in  these  cases  by  the  sheriffs  arose 
upon  Uie  statute  of  Marlbridge,  52  Hen  3,  c. 
21,  and  upon  the  subsequent  statute  of  1 1  Geo. 
2,  c.  19,  s.  23,  but  upon  the  terms  of  the  pro- 
visions of  those  acts  there  was  nothing  to  au- 
thorise one  of  the  sheriffs  to  grant  replevin. 
There  were  no  authorities  distinctly  to  the 
point,  but  as  it  appeared  from  cases  of  bul 
bonds  that  the  two  sheriffs  had  one  common 
seal,  it  must  be  taken  that  the  act  done  was 
the  act  of  the  office,  and  not  of  the  particular 
officer. 

Peacock  for  the  plaintiff,  said,  that  it  ap- 
peared from  Bohun's  Privileges  of  London, 
pp.  236,  237,  that  it  had  been  the  immemorial 
practice  of  the  sheriffs  of  London  to  grant 
replevins  separately.  From  the  case  of  Rich 
V.  Sir  TTiomas  Ple^er,  Skinner  104,  it  ap- 
peared that  they  were  to  be  considered  as  dis- 
tinct individuals. 

GiMlbtirn^  Seijt.,  replied.— The  custom  was 
not  certified  to  the  court,  and  in  the  absence  of 
anyproof  of  its  existence,  they  would  not  permit 
it  to  prevail.  [Maule,  J.,  cited  fFiUon  v.  Httb' 
day,  4  Mau.  &  Sel.  120.] 

Tindul^  C.  J. — It  appears  to  me  that  suffi- 
cient has  not  been  shewn  to  us,  to  impeach 
the  validity  of  the  bond  set  out  upon  the  re- 
cord.  It  is  well  known,  that  at  an  early 
period  of  our  histoij,  vast  difficulties  were 
thrown  in  the  way  ot  the  common  people  of 
this  country,  by  repeated  distresses  being 
made  upon  their  goods,  and  by  the  statute  of 
Marlbridge,  a  more  ready  remedy  was  given  to 
them  than  before  existed,  for  the  provisions  of 
that  act  were  evidently  intended  to  aHbrd  a 
festinam  remediam-^aB  large,  and  as  ready  a 
remedy  as  could  be  given.  The  shrievalty  of 
London,  it  is  well  known,  is  different  from 
that  of  the  county  of  Middlesex,  for  the  same 
two  persons  who  are  the  sheriffs  of  the  former, 
constitute  the  office  of  the  sheriff  of  the  latter ; 
and  the  question  is,  whether  one  of  them  is  so 
far  a  ditiferent  officer  from  the  other  in  tbo 
city  of  London,  that  for  the  purpose  of  ^^rant- 
ing  this  feifinum  remefiiam,  he  ntay  ^ive  a  re- 
plevin.    Jf  he  can,  there  is  an  cud  of  the  case. 


because  the  statute  of  Geo.  2,  says,  and  means 
to  point  to  the  conclusion,  that  the  bond  may 
be  taken  by  the  oHN-er  who  grants  replevin. 
Then  is  the  act  done  by  one  sheriff  a  valid  act. 
That  the  two  sheriffs  are  considered  as  separate 
officers  for  some  porposes,  appears  from  the 
authorities  before  the  Court,  for  in  the  case  in 
Skinner,  one  of  the  authorities  cited  by  the 
learned  judge  is  that  of  a  kabefts  corpus  directed 
to  the  sheriffs  of  London ;  and  it  was  said,  that 
as  they  had  separate  compters,  he  who  had  the 
prisoner  in  his  custody  should  answer  the  writ, 
rhe  same  principle  is  to  be  found  in  Bohun's 
Privileges  of  London,  p.  311,  which  has  been 
cited,  and  which  is  a  book  of  some  authority, 
although  I  certainly  do  not  mean  to  say  that 
we  should  receive  its  contents  with  that  con- 
fidence with  which  we  should  treat  customs 
certified  to  us  by  the  mouth  of  the  recorder. 
In  p.  236  of  the  same  book,  the  practice  of  re- 
plevying is  set  out,  and  that  appears  to  warrant 
the  adoption  of  the  course  here  taken.  I  think, 
therefore  that  the  allegations  in  thi;<  declara- 
tion are  sufficient,  and  that  the  pliuntiff  is  en- 
titled to  judgment. 

Coitman,  J.,  and  Erskine,  J.,  concurred. 

Afaule,  J. — I  also  think  that  the  plaintiff  is 
entitled  to  judgment.  The  policy  of  the  sta- 
tute of  Marlbridge  was  that  all  persons  should 
receive  a  speecfy  remedy.  Here  there  are 
two  sheriffs,  and  the  name  of  each  of  them 
would  satisfy  the  precise  term  of  that  statute. 
The  statute  of  the  1  &  2  William  &  Mary,  c. 
12,  provides  that  sheriffs  of  shires  may  grant 
I  power  under  certain  conditions  to  certain  per- 
sons in  their  shires  also  to  grant  replevins,  but 
that  does  not  aipply  ^^  cases  like  this,  where  the 
sheriff*  is  sheriff  of  a  city  which  is  made  a  shire. 
The  object  of  the  pro  vision  clearly  was  to  ex- 
tend the  means  of  securing  speedy  remedy,  and 
no  doubt  the  reason  why  it  was  not  maae  ap- 
plicable to  sheriffs  of  cities  was  that  in  such 
cases  there  were  two  sheriffs  to  apply  to,  each 
of  whom  might  grant  replevin,  in  the  same  way 
as  each  of  the  agents  of  a  sheriff  of  a  shire 
might.  The  statute  of  Geo.  2,  provides  that 
all  sheriffs  'granting  replevins  may  assign  the 
bonds  under  their  hands  and  sesds,  and  that 
provision  assumes  that  the  assignment  and  re- 
plevin are  to  be  made  by  one  officer.  In  Lon- 
don the  office  of  sheriff'  is  performed  by  two 
persons,  but  I  cannot  say,  that  the  assignment 
must  be  by  both  of  them.  I  think  the  case 
of  fVilton  V.  Hohdny  very  material,  if  not  de- 
cisive on  this  point ;  and  this  case  certainly  falls 
within  the  line  of  reasoning  upon  which  that 
decision  was  arrived  at.  According  to  that 
case  you  ought  to  presume  every  thing  possi- 
ble, in  addition  to  what  is  stated  in  the  declarar 
ration,  consistent  with  its  allegations,  to  exist, 
in  order  to  sustain  it. 

Therefore,  not  merely  on  the  ground  that 
by  the  statutes  of  Marlbridge  and  of  Geo.  2,  this 
authority  is  conferred ;  but  that  if  it  is  not  so 
given  it  must  be  presumed,  according  to  the 
case  of  ff^iUon  v.  Hobday ^  I  conceive  that  judg- 
ment must  be  given  for  the  plaintiff. 

Judgment  for  the  Plaintiff.— T^omwii  v. 
Farden  and  others,  T.  T.  1840.    G.  P. 
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8.0.  L.C.  Wartnaby  r.  Shuttle- 
worth 
Abated  Burnett  ▼.  Booth 

,,     Willatts  ▼.  Marchant 

Abated  L.C.  5  •J^"**'^?^'^^ 
\  Jones  y,  Jones 

S.O.  L.C.  Langley  ▼.  Fisher 

r  Ellis  V.  Attorney  Gen.yicr. 
V.C.<      d^j.  ^  cof/r 

(.  Pearse  v.Robin80n,fy  orAr 
V.C.  Watkins  y.  Brent,  ai  dtfem- 
dant*s  request 

r  Melville    ▼.    Preston 
S.O.  \,C.i     Eteoon 

(.Melville  v.  Preston 
V.C.  Gumersall  ▼.  Anated,  /«r. 
dirs,  if  costs 
„    Houghton  r.  Houghton 
„    Hodgkinson  y.  Walley 
„    Logan  y.  Smith 
„    Sidney  v.  Ranger,  exans, 
„   Turner  V.  Trelawoey 
Abated  L.C.  Campbell  v.  Fleminc 
S.O.  L.C.  Wildes  y,  Davies 
})      Swan  V.  Bowden 


CauMe  Lisi4,  tni^ity  Term,  1 840. 


109 


f  > 


»» 


>■ 


»» 


f* 


V.  C.  St.  Jdin'r.  Cbftmpnen,  «•». 
y,   Thomas  ▼.  Swanwick,  fur. 

din.  is  co$t» 
,,    Barnwell  (pauper)  y.Cooke, 

at  d^endant*s  reguat 
,y    Brown  ▼.  Davenport,  ejmu. 
/kr.  dirM,  if  co»ti 

{Hunter  ▼.  Jadd,  fur.  dirs, 
ifpeiitum 
Ditto  r.  Ditto,  cmue 
Pitman  ▼.  Lockyer 
Taylor  v.  Fisher 
^y    Graves  r.  Bniig^ess,  at  defen- 
damf  9  request 
Milner  r.  Singleton 
Crowfbot  r.  Mander 
Holroyd  ▼.  Jackson 
y.    Attorney  Gen.  v.  Stone 
c  n  r  r*  5  P^ne  t.  Brook 

L.  C  Williams  ▼.  Vanhonse 
y,    Aahbee  ▼.  Ashheey/Mr.  difrr. 

,9    Williams  ▼.  Corbet,  excrp- 
tUmSf  3  setM 
Walton  ▼.  Morritt 
Hobby  r.  Collins 
;,    Pritchard  r.  Pritchard 
„    Miller  ▼.  Little,  ejtctptioiu 
Abated  L.C.  Bryan  v.  Twigg,  do. 
L.  C.  Bazdgette  ▼.  Kirlew 
„    West  r.  Punge 
„    HnU  F.  Raddiffe 
Abated  L.C.  Emmott  v.  Brown- 

john 
L.  C.  Salter  ▼.  Partridge 
„    Ackers  t.  Shakspear 
9,    Tapsoott  ▼.  Newcombe 
,y    Matthews  ▼.  Wybnm 
«,    Caldecoit  r.  Caldecott 
,,    Westorer  v,  Foster 
«9    Groom  v.  Chambers 
Abated  Nail  r.  Punter 
L.C.  Webber  ▼.  Bolitho,  at  req. 
•fdrfendant 
„    Wait  r.  Horton 
,,    Marshall  y.  Marsh 
,,    Isaac  r.  Russell 
^    Boys  ▼•  Tnrpp 
„    LoFdand  r.  Mazey 
Tarbnck  r.  Martin 
Jerroise  r.  Winn,    except 

/•MM,  2  fr/j 
Ball  ▼.  Barber,  exoeptknt 
BulliFant  t.  Taylor 
Marshall  r.  Manh 
9»    Wood  ▼.  Lambirth,  exima. 

tjf/ur.  dirt. 
,9    Grant  r.  Hutchinson 
»»    Hnrle  r.  Sweet, /«r.  d£rj.  ^ 

COilV 

Peacock  ▼.  Stockford,  dttto 
Metcalfe  ▼.  Warrington,  d». 
Hnlme  f.  Hulme 

,,    Holmes  f.  Upton 

„    Fiehi  V.  ChuichiU 

,f    Logan  F.  Balnea 

„    Cmtchley  f.  Gardner 

99    Rogers  f.  Frank 
y.C.  De  BeauFoir  f.  Rhodes 
Murrell  f.  Owen 
Robinson  f.  Milnes 
Inge  F.  Inge 

9,    Cooltoa  F.  Msddletoa 

9«    Joyce  T«  John 


»» 


f» 


99 


ft 


f» 


V.  C.  Edmunds  r.  Nkon 
,.    Smith  F.  Poole- 
Parry  v.  Pogh 
Perfect  f.  I^ynolds 
Herring  F.  Clobcrry 
Bailiffs  of   Bridgnorth    f. 
Collins 

Williams  f.  Strelly 

Child  F.  Knight 

Cnrteis  f.  Kenrick,  /air.  tflv.  ^ 

TaUm  F.  Williams 

Sutherland  f.  Ablngton 

Baxter  f.  Atkinson 

Brandon  f.  Budgen 

Inge  F.  Inge 

Buckeridge  f.  Glasse 

Dandridge  f.  Besley 

Robinson  f.  Myers 

Allday  f.  Fletcher 

Hazell  F.  Pettifer,yifr.  tfir«.  4rc<f. 

Jones  F.  Winwood,  cKZ/o 

rWastell  F.Leslie 
^  Ditto  F.  Carter 

t  Carter  f.  Leslie 
Rabbetts  f.  Reeves 
Eedes  f.  Eedes,  2  cowff 
Smith  F.  Smith 
Jackson  f.  WooUey,  fiir.  dirs*  4r 

Ingle  F.  Neale,  <//f/o 

Blathwayte  v.  Taylor 

Johnson  f.  Child 

Eyles  F.  Caulcutt 

Hughes  F.  Cooks 

Butcher  f.  Jackson 

Crosse  f.  Bedingford 

Attorney  Gen.  z.  Glynn 

Nicholson  F.  Horsey 

FuUwood  F.  Dowding 

Pelham  f.  Turner,  at  req.  of  deft, 

Burdett  f.  Spencer 

Robinson  f.  Williams 

Rnnciman  f.  Stillwell 

Bannatyne  f.  Leader 

Mann  v.  Boys 

Thompson  f.  Day 

Long  F.  Bush 

Capron  f.  Sansum 

Pearse  f.  Matthews 

Brandon  f.  Budgen 

Littlehales  f.  Hollis 

Lee  y.  Ibbotson 

Sellers  f.  Threlfall 

RowUs  F.  Croft 

Jones  F.  Jones 

French  f.  French 

Hall  F.  Cook 

Brown  f.  Brown, yW.  rfirt,  ^  c/#. 

Moore  v.  Moore,  ejmtf.  4*  ditto 

Freeman  f.  Morel^,y9-.  dirs  4*  cts. 

hiU  Gen.  F.  Mathie,  esons,  ^  cAi. 

Jones  F.  Jones, /kr.  </ir«.  4*  cofl« 

Waters  f.  Stephens,  <!<//• 

Bainbridge  f.  Blair,  dICr/o 

Burrows  f.  Venables,  ditto 

Tritchley  f.  Williamson,  ditto 

Preeman  f.  Biers*  f/<//o 

Trelawney  f.  Roberts,  econt.  ^  do, 

Ttetlock  F.  Wellings,  /kr.  dirs.  ^ 

costs 
Noel  F.  Hoare,  tsceptkms 
Sinkler  f.  Crotch,  ditto 
Pletcher  f.  Northcote,  cftVfd 
Melland  f.  Gray;  ifMo 


Lnckes  f.  Frost,  /icr.  cKtrv.  4-  costs 

Bamaby  f.  Pilby 

Rnnceman  y.  Stillwells,  do. 

Bartrum  f.  Bartrum 

Collett  F.  Collett 

Smith  F.  Pugh 

Gwynne  f.  Lloyd, /ur.  dirs. 

Hughes  F.  Rogers,  do.  if  costs 

<  Ward  F.  Swift,  do. 

I  Ditto  F.  Lncas,  do, 
Marshall  f.  Allinson,  da. 
MsLyor  of  Tenby  f.  Attorney  Gen. 
Jones  F.  Lowe, /tir.  cfi&v. 
Cotman  f.  Orton 
Thomas  f.  Jones 
Brunt  F.  Swindell,/}*,  dirs.  ^  costo 
Johnson  f.  Reynolds 
Blundell  f.  Gladstone 
Attorney  Gen.  f.  Cradock 
Williamson  f.  Blain 
Buckle  F.  Harris 
Jones  F.  Smith 
Webb  F.  Whitehead 
Towgood  F.  Andrews 
Hodgson  F.  Middleton 
Attorney  Gen.  y.  O>rporation  of 
Bridgwater 

{Attorney  Gen.  f.  West 
Ditto  F.  Palmer 

Hill  v.  Smith 

Jumpson  F.  Pitchers 

Fry  F.  Fry 

Anderton  f.  Walker 

Pulsford  F.  Becham 

Ta  lor  F.  Earl  of  Harewood 

Gibbs  F.  Gregory 

Newman  f.  Howard 

Coppen  F.  Gray 

Jere  f.  Maish 

Payne  f.  Bristol  and  Exeter  Rail- 
way 

Malpas  F.  Cawley 

Beaman  f.  Hewson 

Newell  F.  Hickinbotham 

Gray  f.  Mumbray 

Hayward  f^  Goodchild 

Moody  F.  Hebberd  fpauper) 

Barrow  f.  Duke  ot  Norfolk^  at 
defemUmi's  req* 

Maltlaad  f.  Baleman 

Bucknall  y.  Willment,  /kr.  dirs. 
if  costs 

Boulton  F.  Boulton,  do, 

Utterton  f.  Robins,  excns, 

Terrell  f.  Matthews,  esotis,  if/kr. 
dirs. 

Telford  f.  Kjrmer  - 

Webb  F.  Grace, /kr.  dirs.  if  costs 
€  Jones  F.  Chambers,  ditto 
i  Ditto  F.  Ditto,  coMso  fy  order 

Coape  F.  Forbes 

Sillick  F.  Booth, /kt.  dirs.  ^  costs 

Chafey  f.  Serjeant' 

Edwards  f.  Williams 

DreFer  f.  Dorien 

Guy  F.  Sharp 

Brundrett  f.  Jones 

Gibson  f.  Bent,  esons.  iffisr.  dirs. 

Sherwood  f.  Walker 

Newman  f,  Williams,  further  di^ 
rections  and  costs 

Joy  F.  Birch 

Hitchcock  F.  Clendinen 

Lane  f.  Dnrrant 

CoUingridge  f.  Cook 
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Ilastingr  f .  Gage 

Morris  ▼.  Smith 

Freed y  v.  Baker 

Baniford  v,  Kershaw 

Ord  V.  Lyon 

Hodges  y.  Romilly 

Marke  ▼.  Locke 

Hawley  v.  Edwards 

Attorney  General  v.  Wilson 

Asbbrooke  v.  Brainbridge 

Jenkins  v.  Cross 

Price  ▼.  Blackmore 

Jennens  ▼.  Jennens,  exeepiient 

Foley  r.  Hill,  exceptions 

Earl  of  Falmouth  v.  Turner 

Bealey  v.  Curling 

Bushnell  r.  Bushnell 

Collins  T.  Presdee 

Gruggen  y.  Parke 

Hawksworth  t.  Brammall 

Beaumont  v,  Binns 

Mighell  ▼.  Lash  mar 

Hodgetts  ▼.  Lord 

Sowter  y.  Bowden 

Yemms  ▼.  Williams 

Hobson  r.  Page 

Dutton  y.  Haslam 

Owen  y.  Dickenson 

Lowe  y.  Pennington 

Costa  y.  Albertazzi 

Palmer  y.  Thatcher 

Smith  y.  Dannah 

Evans  y.  Jones 

Attorney  General  y.  Mathie,  ai 

request  oftUfendant 
Vist.  Ashbrooke  y.  Brainbridge 
London  and  Birmingham  Railway 

Company  y.  Winter 
Benson  y.  Elmhirst 
C-orsbie  y.  Free 
Budd  y.  Grundy 
Prince  y.  Bird 
Heale  y.  Heale,  three  etmetw 
Beresford  y.  Bp.  of  Armagh,  «mm«. 
Jennens  y.  Jennens,  esceptmu 
Creswick  y.  Antrobnsy/krlAcr  di- 

rectimu  and  coita 
Parker  y.  Vemonr 
Mills  y.  Hudson,  at  deft*t  request 
Halliday  y.  Beai,JurtAfriUreetimu 
Tumor  y.  Tumor 
Richards  y.   Earl   Macclesfieid, 

exceptions 
Gregory  y.  Cresswell 
Countess  Bridgewater  t.  Yardley 
Cobbe  y.  Lowe 
Allen  y.  Rogers 
Loader  t.  I^wrcnce 
Marquis  Bute  y.  Thompaon 
Jefferys  y.  Jefferys 
Dangerfield  y.  Eyaos 
Brown  y.  Thorpe 
Cole  y.  Dayey  * 

Attorney  General  y.  Bosanquet 
Heurteloup  y.  Biggs 
Waters  y.  Waters 
Elliott  y.  Reynolds 
Coster  y.  Ward 
Cogger  y.  Byers 
Horsenell  y.  Taylor 
Thompson  y.  Scale 
Goldsraid  y.  Drewe 
Knowlys  y.  Madocks 
Hartley  y.  Re  nolds 
Mackereth  ?.  Dunn 


Prentice  v.  Phillips 

Prothcroe  y.  Protheroe 

Holland  y.  Gwynoe 

Vickers  y.  Hardwick 

Ward  y.  Alsager 

Ward  y.  Ward 

Rax  worthy  y.  Raxworthy 

Martin  y.  Whichelo 

Morse  y.  Tucker 

Sandys  v.  Long,  at  deft*s  reque^ 

Attorney  General  y.  Salter's  Co. 

Cropper  y.  Crosby 

Hawley  y.  Powell 

Inglis  y.  Forbes 

Swain  y.  P)ratt 

Dorrien  y  Driyer,  exceptims  and 

fwrther  directions, 
Browne  y.  Browne, /MrlA«r  dkrec* 

timu  and  petition. 
Thompson  y.  Blades 
Crighton  y.  Blink 
Evans  y.  Williams,/kr.  dirs,  Sf  es, 
Alexander  v.  Foster,  exceptions 
De  la  Hooke  y.  Hill 
Baldwin  y.  Rogers, /nn  dirs. 
Dank 8  y.  Danks,  exceptions 
Aylett  y.  Hedingham 
Weston  V.  Peache> 
Webster  r.  Jenner 
Attor.  Gen.  y.  lrhy,/ur,  dirs,  if  cs, 
Eckley  y.  Pheysey 
Soares  y.  Gower 
Brocklebank  y.  Pallister,  7  causes 

further  directions 
Cragg  y.  Gordon 
Evans  v.  Parry 
Moore  v.  Gould 
Milroy  y.  Hodges 
Abated,  Terrington  y.  Pearson 
Felloweif  y.  Pape 
Elworthy  y.  Billing 
Cooper  y.  Durrant 
Norcutt  v.  Dodd 
Edgar  v.  Milburn 
Corbett  v.  Basnett 
Robinson  y.  Addison 
Jones  y.  Curlewis 
Stephens  y.  Lawry 
Davis  y.  Grey 
Paraell  y.  Hand 
Lake  y.  Russell 
Batt  y.  Anns 
Taylor  v.  Thompson 
Watson  y.  Labrey 
Stephenson  v.  Bridger 
C'Ockbum  y.  Sherman 
Tulloch  y.  Hartley,  a»  defendant" s 

request 
Stopford  V.  Lord  Canterbury 
Naylor  y.  Lackington 
Attor.  Gen.  y.  Haberdasher's  Co. 
Franklin  v.  Drake 
Stammers  y.  Hailiby 
Miller  v.  Guardians  of  Easthamp- 

stead  Union 
Northwood  y.  Scrase,^/Atfr  di- 

reetkms  and  costs 
Peyton  y.  Hughes, /io-.  dirs*  Sc  cs, 
London  and  Greenwich  Railway 

Company  y.  Goodchild,  exons, 
Montgomeiy  y.  Calland,  >iirtfAer 

directions  and  costs 
Potis  y.  Pinoegar 
Poole  y.  Allen 
Buckell  y.  Haidley 


Tralock  y.  Robey 
(  Jolliffe  v.  Hector,  exceptions 
I  Ditto  y.  Ditto,/ttr/A#T  directions 
Attorney  General  v.  Slaugliter 
Kebell  v.  Philpot,/»r.  di^t  ^  c9, 
Warner  v.  Oomme 
Clayton  y.  Haigreave 
Ridehalgh  v.  Burnley 
Horue  v.  White 
Countess  Nelson  v.  Eyre 
Bartlett  v.  Coleman 
Livesey  y.  Livesey,  6  causespfur' 

ther  directions 
Hopkinson  y.  Bagster,  excepfiums 
Robinson  y.  Rosher 
Henslowe  v.  Lambert 
Broadhurst  y.  Balguy 
Abated,  Bri«lge  y.  YnVet,  further 

directions  emd  costs 
Ditto,  Ditto  Ditto,  ditto 
Thornton  v.  Hinge,  fur,dirs,^cs. 
Alder  v.  Curry 
Dryden  y.  Welford 
Cresswell  y.  Balfour 
Higgins  v.  Higgins 
Jackson  y.  Majoribanke 
Connop  y.  Hayward 
Graves  v.  Hick8,/kr«  din  fy  costs 
Cochrane  v.  Marih 
Morgan  v.  Nasmith,/ifr.  dirs.  ^  es, 
Moore  y.  Moore,  ditto 
niundell  V.  Gladstone,  esrceptioms 
Shuttleteworth  v.  Greaves,  fnr- 

ther  directions  and  costs 
Attorney  General  y.  Brandreth 
King  y.  Fleming 
Jarman  alias  Jerman  y.  Jones 
Faraival  v.  Poulkes 
Gray  v.  Davis 
Wyndham,  now  Earl  of  Egremont 

v.  Young 
Bruin  v.  Knott 
Jackson  y.  MiAeld 
Thompson  y.  Kendall 
Adams  y.  Nickson 
Penning  v.  Green 
Wilson  y.  Wilson  and  WHKanis 
Hart  v.  Hart 
Devenport  v.  Coltman 
Neesom  y.  Clarkson 
Bowser  y.  Colby 
Tomltn  y.  Tomlin 
Hasbold  v.  Cumine 
Franklin  y.  Nicboll 
Davies  v.  Powell 
Lake  v.  Russell  and  others 
Bannister  v.  Davies 
Roberts  v.  Allen 
Blacket  v.  Maude 
Gray  v.  Gray 
Mc  Intosb  y.  Watson 
Craddock  y.  Greenway 
Lydall  y.  Dood 
Jones  y.  Smith 
Preston  v.  Kendall 
Pett  v.  Goodfbrd 
Buckworth  v.  Dashwood 
Owen  y.  Williams 
Lloyd  y.  Wait 

Bennett  y.  Pearoe  « 

Rand  v.  Mc  Mahon 
Carr  (pauper)  y.  Barker 
Dvball  y.  BeU 
Winkworth  y.  MarrioU 
Irving  y.  Elliott 
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Wilkinson  v.  Popplewell,  /krther 

tlirectient  and  costs 
L.  C.  Richardson  r,  PicraOQ,  ditio 
BiDghnm  r.  Hallam,  ditto 
Norman  ▼.  Baldry,  ditio 
Avarne  v.  Brown,  cJtceptions 
Barlow  v.  Tumtr, /ur,  dirs,  if  c«. 
Corroonls  r.  Mole 
Coldicott  ▼.  Gould 
Gedge  ▼.  T1ionie,/vr.  dirs  if  oisis 
PhillHps  ▼.  Hayward 
Jeffreys  t.  Hughes ,yiir.  dirs.  9f  cs. 
Attorney  General  v.  Hill 
Hare  r.  Cartridge,  yur.  dirs,  if  cs. 
King  r.  Croome 
Attorney  Genera]    t.   Pratt,    at 

request  o/defemUsttt 
Hall  V.  Deacon, yvr.  dirs,  if  costs 
Ley  ▼.  Ley,  ditto,  esmns,  andpetn. 

Harris  r.  Lap  worth  ,yMr/A«r  direc- 
tions and  costs 

Sazby  t.  Sazby,  ditto 

Knocker  r.  Bunbury,  ditto 

Moses  ▼.  James 

Doo   r.    London    and  Croydon 
Railway  Company 

Windsor  v.  Windsor,  >%irfAer  cK- 
reetians  and  costs 

Wilherden  v.  Witberden 

Godden  r.  Crowhurst 

Atkins  r.  Hatton,y«r.  dirs,  if  cs, 

Brydges  ▼.  Branfill 

Barlow  t.  hord,  fur,  dirs,  if  costs 

Bryan  r.  Kinder 

I.«ee  V.  Jones,  ykr.  dirs.  and  costs 

Evans  ▼.  Cockeram,  ditt0 

Barrodaile  r.  March 

Attorney  General  v.  Phillimore 

29tb  May,  Campbell  r.   Poster, 
further  dirtctUms  and  costs 

Yate  V.  Ricardo 

L.  C.  Metfonl  v.  Peters,  /wrther 
dsrectiont  and  coHs 

Carpenter  r.  Cresswell,  txceptians 

Gething  v.  Vigurs 

Lyse  ▼•  Kingdon 

Abraham  ▼.  Holderoess 

Heath  ▼•  Hodgkinson 

Sutton  r.  Philpot 

Jones  r.  Prothero 

Smith  r.  Stovin 

Matchitt  ▼.  Paamer 

Sntton  r.  Maw 

Mardell  r.  Rippin 

Nedby  r.  Nedby 

Lucas  r.  Alexander  . 

Milbank  v.  Stevens 

Neale  ▼.  Dell 

Griffiths  T.  Griffiths 

Smith  r.  Wilcoxon 
Ditto  ▼.  Thompson 

Walker  t.  Thomasoo 

Miller  r.  Gow 
Cort  ▼.  Winder 
Clark  y.  Wilmot 
Stubbs  r.  Lister 
Borridge  v.  Rowe 
Simon  r.  Topbam 


DHvies  V.  Davies 

29th  f  ^°f?®"  ^'  RogerSj/ttr/Aer 


{ 


w      «\      directions  ami  costs 

^  L  Rogers  r.  OliTcr,  cause 
Whibley  ▼.  Hebb 
Osborne  v.  Harvey 
Helsham  v.  Langley 
Lodge  V.  Nicholson 
Nash  V.  Clsley 
TTownsbend  v.  Fielden 
1  Lloyd  V.  Ditto 
Nicklin  v.  Dunning 
Boulter  v.  Boulter 
Bastin  v.  Bastin 
Blundell  v.  BlundeU 
Clayton  v.  Lord  Nugent 
Ward  V.  Price 
Gordon  v.  Peirson 
WooUey  v.  Jackson 
Ryan  v.  Daniel 
Veitch  V.  Irving 
Taylor  v.  Clark 
Douglas  V.  Kierman 
Swindell  v.  Wright, /ttr/j&n*  direc- 
tions and  costs 
Swindell  v.  Swindell,  ditto 
Ralph  V.  Watson,  ditto  andpetn 
Duncombe  v.  Davies,  exceptions 
Capper  v.  Terrington, /ur/Arr  di- 
rections and  costs 
Sawyer  v.  Birchmore,/«r/A^  di- 
rections and  costs 
Stone  V.  Matthews,  exons.  if  ditio 
Bruges  v.  Hitchcock,  further  di- 
rections and  costs 
Rennell  v.  Rodd,  ditto 
Tylee  v.  Stace,  exceptions 
Duncombe  v.  Davis,  ditto 
Pen  fold  V.  Giles,  ditto 
Duncan  v.  Chamberlaim/kplAcr 

directions  and  costs 
Ewing  V.  Trecothick,  exceptions 
L.  C.  29th  May,  Gage  v.  Wat- 

mongh,  fur,  dirs,  and  costs. 
Sharp  T.  Manaon 
Tavemer  V.  Day,/ur.  dirs,  if  costs 
De  St.  Cyr  v.  Commissioners  of 

Bequests  in  Ireland 
Knapp  V.  Woodward,  further  di- 
rections and  costs 
Bourne  v.  Buckton 
Grisbrook  v.  Stace 
Walker  v.  JefTerys 
Preston  v.  Kendall 
Yevily  v.  Pkrker,/ttr.  dirs,  4r  cs, 
Elliott  v.  EUioU,  ditto 
Powell  Calloway 
Jerdein  v.  Wilson, /icr.  dirs.  Si  cs, 
L.  C.  29th  May,  Isaac  v.  Gom- 

pertz,  ditto 
Dent  V.  Dent,  rehearing 
Hallam  v.  Fosbrooke 
29th  May,  Sadler   v.   Johnson, 

further  directions  and  costs 
Bacon  v.  Taswell 
Moore  v.  Moore 

Micklem  ▼.  Richardsony  further 
directioiss  and  costs 


Ridgway  r.  Tarte 
Meux  v.  Bell,  fur.  dirs,  and  costs 
Senior  v.  Wilks,  fur,  dirs,  if  costs 
%9th  May,  Danks  v.  Danks 
Tyrer  v.  Moor 
29th  May,  Coroey  v.  Tribe 
Cocks  v  Edwards 
Bourn  v.  Defaur 
29th  May,  Bennett  v.  Risley 
Ditto  Curteis  v.  Eden 
Tudor  V.  Sneap 

Tuostall  V.  Brayfield,  further  di- 
rections and  costs 
Mac  Combie  v.  Cook,  ditto 
Tudor  V.  Bochanan,/tfr.f/ir5.4r  <^'* 
29  th  May^  Bishop  v.  Sproule 
Jones  V.  Jones 

New  Causes, 

Whiltaker  v.  Wright 

Barton  v.  Curlewis 

East  India  Co.  v.  Coopers  Co. 

Cruickshank  v,  Siruth 

Elsam  V.  Hall 

Colston  V.  Colston 

Slagg  V.  Owen 

Pewsler  v.  Turner 

Ross  V.  Ross 

Wallis  V.  Wallis 

Holt  V.  Homer 

Taylor  v,  Haygarth 

Hadfield  v.  Cullingworth 

Thomas  v.  May 

Blakesley  v.  Whieldon 

Hutton  V.  Hutton 

Taylor  V*  Davidson 

Harrison  v.  Child 

Marples  v.  Fletcher 

Browne  v.  Smith 

Cooper  V,  Fisher 

Martyn  v.  Tonge 

Saunders  v.  Goulty 

Hodges  V.  Djily 

Penney  v.  Todd 

Ledbetter  v.  Vickers 

St.  John's  College,  Oxford  r. 
Carter 

Leslie  v.  Rees 

Smith  V.  Curtis 

Dowly  V.  Wenfield 

Playfeir  v.  Birmingham  and 
Bristol  and  Thames  Junction 
Railway  Company 

Chislett  V.  East 

Lyon  V.  Ord 

King  V.  Eming 

Gell  V.  Smith 

Midland  Counties  Railway  Com- 
pany r.  Westcomb 

Lindsey  V.  Godmonil 

Rock  r.  Silvester 

Thwaites  v.  Robinson 

Duncan  v.  Campbell  \ 

Lovell  V.  Tomes 

Welch  V.  Neale 

Coulsting  V.  Coukting 

Curtis  V.  Maion 


1 1 3  Admii$iim$,'^Re- 


.-^New  Rule  of  the  Sxehequer,--Law  BUh.  '^Letter  B^. 


ATTORNEYS  TO  BE  ADMITTED, 
On  the  Last  Day  of  Trimty  Term,  punuani  to  Rules  ef  Ceurt, 


ClerkU  Name  and  Remdence,  To  wham  articled  and  assigned, 

Dickinson,  Daniel,  3,  Cumberland  Terrace  ;  Robert  Francis  Yarker,  Ulverston. 

and  Ulverston. 

Hodgson,  John,  9,  Prospect  Terrace;  and  Matthew  Gaunt,  Leeds;  assigned  to  T.  I>. 

Chester.  Marriott,  Manchester. 

Rush,  John  Brook,  Old  Kent  Road.  John  Roger  Rush,  Austin  Friars. 


SOLICITOR  TO  BB  ADMITTED  IN  CHANCERY, 

The  Day  after  Trinity  Term. 
Qoo|>er,  Charles  Henry,  Cambridge.  William  Jeary  Cannon,  Cambridge. 


APPLICATIONS  FOR  RE-ADMIS- 
SION,  TRIN.  T.  1840. 


Benson,  Alan,  Papcastle,  near  Cockermouth. 
Burgess,  John,  25,  East  Street ;  Liverpool 

Street ;  and  Featherstone  Buildings. 
Gray,  William,  Martha    Street,   Cambridge. 

Heath. 
Hayward,  John  Raynes,  Chapmanslade,  near 

Frome. 
Judson,  Charles  Bower,  Ware. 
Smith,  Henry,  Richmond  ;  and  the  Island  of 

Jersey. 
Simson,  Charles,  4,  Bird's  Buildings,  Islington. 
Shutt,  Joseph,  Aldridge,  near  Widsall. 
Whitaker,  John  Frederick,  Fyfield,  Beilcs ;  and 

Poole,  Dorset. 
Welsh,  John  Hare,  2,  Leather-sellers'  Build- 
ings, London  WaU  |  and  White  Cross  Street 

Prison. 

jidded  pursuant  to  Judges*  orders. 

Bacon,  William,  1,  Heathcote  Street;  and 

Drury  Court. 
Elliott,  James,  4,  Oaklev  Square,  Chelsea. 
Faithfull,  William  Dibsaale,  Southampton. 
Hilton^  William,  the  younger,  Danbury, 


NEW  RULE  OF  THE  EXCHEQUER 

OF  PLEAS. 


LIST  OF   LAW   BILLS   IN  PARLIA- 
MENT, WITH  NOTES, 


judges'  orders.— costs. 

It  is  resolved  by  the  Judges,  that  when  a 
Judge's  order  is  made  a  rule  of  Court,  it 
shall  be  a  part  of  the  rule  of  Court  that  the 
costs  of  making  the  order  a  rule  of  Court 
shall  be  paid  by  the  party  against  whom  the 
order  is  made,  provided  an  affidavit  be 
made  and  filed  that  the  order  has  been 
served  on  the  party  or  his  attorney,  and 
discharged. 
27  May,  1840. 


IEl0]?aI  9Mnit. 
4  Junt,  1840. 
Tithes  Commutation  Amendment. 
Smitff  flflorlrtf. 

Copyholds  Enfranchisement.    Ld.  Brougham. 

[In  Select  Committee.] 
For  facilitating  the  Administration  of  Jnttice. 

[In  Select  Committee.] 

Lord  Chancellor. 
Indemnity  to  Clerks  of  Attorneys,  &c. 

[For  second  reading.] 

KouiTf  of  ^smmnxA- 
To  amend  the  Law  of  Copyright. 

[In  Committee.]  Mr.  Serjt.  Talfoard. 

To  improve  the  High  Court  of  Admiralty. 

[For  third  reading.] 
Small  DebtCourts  for 

Aston,  Marylebone, 

Liverpool,  Wakefield  Manor. 

Indemnity  to  Clerks  of  Attorneys.  &c. 

[Passed.]  ^ 

Costs  in  Frivolous  Suits. 

SFor  third  reading.] 
Inhabitants  Evidence. 
[In  Committee.] 
Amendment  of  Inclosure  Acts. 

*«*  The  other  Bills  remaitf  as  in  our  last  Li«t 

RBMOVAL  OF  COURTS  OF  LAW. 

Petitions  in  favour    have  been    presented 
from  the  attorneys  in 
Somersetshire, 
Burton-on-Trent, 
Warrington. 


to. 


THE  EDITOR'S  LETTER  BOX. 
The  note  for  our  Obituary  shall  be  attended 


We  thank  "  Heliogabalns"  for  his  caution, 
but  believe  we  are  in  no  danger. 

The  letters  of  "  Adolescens ;"  *«  Bnsfbs  ;•' 
and  "  Scrutator;"  have  been  received. 


Stie  liefial  (t^bwvonu 


SATURDAY,  JUNE  18,  1840. 


•**  fivod  magls  ad  nos 


Pertinety  et  oeteire  malum  an,  agitamna. 


HOftAT, 


THE  LAW  OP 
JOINT-STOCK  COMPANIES.— No.  III. 


OV  TBB  LIABILITT  OF  DIBBCTOR8  AVD  SBABS- 

HOLDXBS. 

Wb  shall  now  oonsider  the  liability  of  direc-. 
ton  and  ahardiolden  of  joint  stock  com- 
panies lor  the  contracts  and  engagements 
of  the  oompanies.  As  between  themselves 
this  liabilitf  may  be  restricted  in  any  way 
that  the  parties  may  agree  upon,  but  unless 
there  be  an  act  of  parliament,  charter,  or 
letters  patent,  it  cannot  be  limited  so  fiaur  as 
other  persons  are  coocemed. 

First,  as  to  directors ;  and  here  a  very 
litde  indeed  is  held  to  be  sufficient  to  render 
a  person  liable. 

If  it  can  be  shewn  that  a  person  has  per- 
formed any  act  of  management,  he  will  be 
deemed  an  actual  partner,  and  chargeable 
accordingly  ;*  and  it  will  not  be  necessary 
to  show  that  the  indiyidual  sought  to  be 
charged  actually  signed  any  contract.;  it  is 
sufficient  if  he  consented  to  be  a  director, 
or  belonged  to  the  board  of  management, 
to  make  him  responsible  for  the  proceedings 
of  the  board.^  Nor  is  it  necessary  that  he 
should  sign  the  deed  in  order  to  render  him 
reqmnsible.^ 

A  person  may  be  liable  even  without 
being  a  director.  Where  persons  become 
directors  in  one  of  these  proposed  com- 
panies, they  make  themselves  liable,  and 


•  DoMedag  v.  Mtuheti^  7  Bmg.  118. 

^  16.  Coll.  on  Partnership,  634.  As  ID  the 
liability  of  directors  when  an  act  of  parliaoieat 
has  been  obtained,  see  Harmon  v.  TimmiM, 
4  Mee.  &  W.  510 ;  aad  17  L.  O.  466. 

c  Maudsb^  v.  L€  Blanc,  3  C.  &  P.  401 . 

VOL.  XX. — NO.  595. 


other  persons  may  do  so  if  they  interfere  in 
the  management,  and  hold  themsdves  o\it 
as  persons  giving  tlie  order.^ 

Next  as  to  the  liability  of  shareholders. — 
The  rule  laid  down  in  Perring  v.  Hone,^ 
was  that  if  a  person's  name  be  entered  in  a 
book  with  those  of  several  other  subscribers, 
to  a  projected  joint  stock  company,  and  he 
receives  certain  scrip  receipts,  he  is  liable 
as  a  partner  in  the  concern,  although  he 
sells  the  scrip  receipts  before  the  deed  for 
the  formation  of  the  company  was  executed^ 
and  he  was  not  a  party  to  that  deed. 

But  the  strict  rule  in  this  and  other  cases 
has  been  a.  good  deal  modified  by  later  caseb. 
Thus  in  Fojp  v.  Clifton f  where  a  prospectus 
was  issued  for  a  distillery  company,  with  a 
capital  of  600,000/.,  and  12,000  shares,and 
to  be  conducted  pursuant  to  the  tenns  of  a 
deed  to  be  drawn  up,  all  persons  who  did 
not  execute  the  deed  within  thirty  days 
after  it  was  ready,  were  to  forfeit  all  interest 
in  the  concern-  No  more  than  7500  shares 
were  ever  allotted ;  only  2300  persons  paid 
the  first  deposit;  only  1106  the  second; 
and  only  65  signed  the  deed ;  and  the  di- 
rectors, after  the  time  for  paying  the  second 
instalment  had  elapsed,  advertised  that  per- 
sons who  had  omitted  to  pay  had  forfeited 
their  interest  in  the  concern;  and  it  was 
held  that  an  application  for  shares,  and 
payment  of  the  first,  deposit,  did  not  cqn« 
stitute  a  partner  one  who  had  not  otherwise 
interfered  in  the  concern  ;  and  that  the  in- 
sertion of  his  name  by  the  secretary  of  the 
company  in  a  book  containing  a  list  of 


^  Per  Ld.  Denman,  G.  J.,  in  Belli.  FrancUt 
9  C.  &  P.  67.  As  to  the  liability  (tf  meuibera 
of  clubs,  see  13  L.  0.481* 

«  4  Bing.  28,  stated  more  fully,  ante^  p.  2. 

f  6  mng.  776 «  9  Bing.  120. 
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The  Law  of  Jfnnt  Stock  Campamei, 


subscribers,  was  not  a  holding  out  as  a 
partner.  In  this  case  TMal,  C.  J.,  went  at 
great  length  into  the  question,  and  among 
other  things  he  sai(}>  '*  We  think  the  niatter 
proceeded  no  further  than  thiLt  the  defen- 
dants had  offered  to  become  partners  in  a 
projected  concern,  and  that  the  concern 
proved  abortive  before  the  period  at  which 
the  partnership  was  to^  commence;  and 
therefore,  with  respect  to  the  agency  of  the 
directors,  which  is  the  legal  consequence  of 
a  partnership  completely  formed,  we  think 
the  directors  proceeded  to  act  before  they 
had  authority  from  these  defendants,  for 
they  began  to  act  in  the  name  of  the  whole 
before  little  more  than  half  the  capital  was 
subscribed  for,  or  half  the  shares  were  al- 
lotted. The  persons,  therefore,  who  con- 
tracted with  the  directors,  must  rest  upon 
the  security  of  the  directors  who  made  such 
contract,  and  of  those  subscribers  who,  by 
execntiuj^  the  deed  have  declared  them* 
selves  pitttners,  and  of  any  who  have  by 
their  subsequent  conduct  recognised  and 
adopted  the  acts  and  contracts  of  the  di- 
rectors ;  but  they  have  not  the  security 
of  the  present  defendants,  who  are  not 
proved  by  the  evidence  to  stand  in  any  one 
of  such  predicaments."  And  although  Per* 
ring  V.  Hone  was  not  expressly  overruled, 
yet  it  was  certainly  discountenanced. 

The  rule  laid  down  in  Fox  v.  Clifton  has 
been  folk>wed  in  subsequent  cases.  In  Vice 
V.  Lady  Anson,^  where  in  an  action  for 
goods  supplied  for  the  purpose  of  working 
a  mine,  it  appeared  that  the  defendant  had 
paid  money  for  certain  i^ares,  and  received 
a  certificate  that  she  was  a  proprietor  of 
those  shares,  and  that  she  had  acknowledged 
.that  she  was  a  shareholder,  but  no  assign- 
ment of  any  interest  In  the  mine  had  been 
made  to  her,  it  was  held  that  the  action 
could  not  be  maintained.  In  Browne  v. 
Fireeth,^  it  being  in  contemplation  to  form  a 
company  for  distilling  whiskey,  a  prospectus 
was  issued  as  follows:  "  the  conditions  upon 
which  this  establishment  is  formed  are,  the 
concern  will  be  divided  into  twenty  shares 
of  100/.  each,  the  concern  to  be  under  the 
management,  &c."  and  it  was  held  that  this 
prospectus  imported  only  that  a  company 
was  to  be  formed,  not  that  it  was  actually 
formed,  and  that  a  person  who  subscribed 
his  name  to  this  prospectus,  and  who  was 
present  at  a  meeting  of  subscribers,  when 


it  was  proposed  to  take  certain  premisei 
for  the  purpose  of  carrying  on  the  distOlery^ 
which  were  afterwards  taken,  and  aoJicited 
others  to  become  shareholders,  but  never 
paid  his  subscription,  was  not  chargeable 
as  a  partner  for  goods  supplied  to  the  com- 
pany. 

This  rule  has  also  been  followed  in  the 
still  later  case  of  Pitckford  v.  Davie,^  in 
which  a  project  having  been  formed  for 
the  establishment  of  a  company  for  the 
manufeusturing  sugar  out  of  beet-root,  a 
prospectus  was  issued  stating  that  the  pro- 
posed capital'  was  to  consist  of  10,000 
shares  of  25/.  each.  The  directOTB  begaa 
their  works,  and  entered  into  ccmtractB 
respecting  them,  and  maniifiEu^red  and  sold 
some  sugar  ;  but  only  a  small  proportion  of 
the  proposed  capital  was  raised,  and  only 
1400  shares  out  of  the  10,000  were  taken, 
and  it  was  held  that  a.subscriber  who  had 
taken  shares  and  paid  a  deposit  on  tfaem. 
was  not  liable  on  such  contract  of  tife 
directors,  without  proof  that  he  knew  and 
assented  to  their  proceeding  on  tb6  small 
capital,  or  expressly  authonsed  the  making 
of  the  contract 

The  result  of  the  cases  would  seem  to  be 
that  if  a  shareholder,  does  not  sign  the  deed 
or  in  any  way  act  in  the  management  of  Ite 
concern,  he  will  not  be  liable  for  the  en- 
gagements of  the  company,  if  the  directory, 
without  his  consent  or  knowledge,  depai}. 
from  the  proposals  contained  in  the  pnfkr 
pectus  on  the  faith  of  which  he  becwae  a 
shareholder. 

It  is  to  be  observed,  that  a  membier  of  a 
joint-stock  company,  is  not  Hable  to  be  amfd 
for  the  price  of  goods  oidered  by  the  iXMn* 
pany  to  be  made  for  them,  before  he  beeaxae 
a  member,  although  iBuch  goods  were  4e- 
livered  afterwards.*  < 

We  have  already  considered  faowfilr:a 
shareholder  can  divesthimself  of  lialnlity  by 
parting  with  his  share.^ 

We  feel  we  have  by  no  means  exhaoMed 
this  branch  of  our  subject,  but  we  Aall 
take  occasion  to  advert  to  it  on  a  sobap- 
quent  occasion. 

In  our  next  article  we.  shall  oolleot  the 
cases  relating  to  actions  and  suits  by  and 
against  joint  stock  companies.^ 


•  f^ce  V.  Lady  Anion,  7  B.  &  C.  409. 

«  9  B.  &  C.  632;  and  see  Nockel  v.  Crosby, 
3  B.  &  C.  814 ;  and  Dickinson  v.  ralpy,  10 
B.&C.  128. 


h  6  Mee.  and  W.  2;  13  L.  O.  482. 

i  fFhitehead  v.  Barron,  2  Moo.  &  Rob.  248. 

3  See  ante,  p.  1—^. 


Changes  in  the  Law, 


lU 


CHANGSS    IN  THE   LAW 

'-  I'lr  THB  FRB8XNT  SBSSIOIf  OF  PABLIAMBNT. 

No.  IL 
3  Vict.  c.  15. 

TITHB  COMMUTATION  AMBNDMBNT  ACT. 

^n  j4ct  ffirther  to  ejrplain  and  nmend  the 
ActM  for  the  Commutaiion  of  Tithee  in 
England  and  fFales,      [4M  June,  1 840. 

6  4-7/^.4,0.71,  #67.    7  fr.  4,^  I  net. 
c.  69,  #.  1 1.    24-3  rict,  c,  62,  #.  10.     Power 
to  declare  lands  discharged  from  tithes  in  cer- 
tain cases  after  confirmativn  of  the  award  or 
ofrreemem  for  gross  rent-charge.     As  to  the 
time  of  commencing   such  rent^charge,     In^ 
termediate  payments,  SfV,    to   be  deducted, — 
Whereas  by  an  act   pasaed  in  the    seventh 
year  of  the  reii^n  of  his  late  Majesty  King 
William  the  fourth,  intituled  "  An   Act  for 
the  Commatation  of  Tithes  in  England  and 
Wales,"  it  is  enacted,  that  from  the  first  day 
of  Jaoiiary  next  following  the  confirmation  of 
any  apportionment  in  any  parish  under  the 
said  act  tlie  lands  of  such  parish  shall  be  ab* 
soltttely  discharged  from  tithes,  except  as  in 
the  said  act  is  provided  in  certain  cases,  and 
instead  thereof  there  shall  be  payable  to  the 
person  entitled  to  such  tithes,  and  in  that  be- 
half mentioaed  in  the  said  apportionment,  a 
aom  of  money  in  the  nature  of  a  rent  charge 
issuing  out  of  the  lands  charged  therewith ;  and 
by  an  act  passed  in  the  first  year  of  the  reign 
of  her  present  Majesty,  intituled,  "  An  Act  to 
amend  an  Act  for  the  Comutarion  of  Tithes  in 
England  and  Wales,''  provision  is  made  for  the 
landUn  a  narish  being  discharged  from  tithes 
(except  as  in  the  said  first-recited  act  is  excep- 
ted) by  agreement  between  the  parties  to  any 
pafpwal  agreement  or  supplemental  agreement 
from  certam  days  precedmg  or  following  the 
cdijfermation  of  the  apportionment,  instead  of 
the  Hud  first  day  of  January  next  following 
such  confirmation,  but  so  that  the  first  pay- 
ment of  the  rent-charge  be  made  and  recover- 
able at  the  expiration  of  six  calendar  months 
fr«m  &e-  time  from  which  such  lands  are* dis- 
charged from  the  payment  of  tithes ;  and  by  an 
act  passed  in  the  last  session  of  parliament  the 
commissioners  appointed  under  the  said  first 
recited  act  are  enabled  by  their  award,  and  the 
land  owers  and  tithe  owners  by  tuppleiuental 
agraement,  in  like  manner  to  nx  the  period 
at  which  any  rent-charge  shall  commence : 
and  whereas,  after  an  agreement  for  or  award 
of  rent-charge  has  been  made  and  confirmed 
by  tlie  said  commissioners,  much  delay  is  often 
occasioned  in  settling  and  adjusting  the  appor- 
tioninenl  before  the  same  can  be  confirmed 
by  the  commissioners  ;  and  to  avoid  the  loss 
of  the  proportion  of  tithes  or  composition  for 
the  period  intervening  between  the  expiration 
of  any  former  agreement  or  composition  and 
the  commencement  of  such  rent  charge  the 
tithe  owner  is  compelled  to  have  recourse  to 
taking  tithes  in  kind,  or  to  a  suit  in  Equity  ; 
and  in  other  cases,  b^  reason  of  the  lands  so 
remaining  subject  to  tithes,  or  composition  for 
tithes,  daring  such  period,  such  tithes  continue 


to  be  taken  in  kbd,  or  may  be  so  taken  on 
the  determination  of  any  composition  existing 
at  the  date  of  such  agreement  or  award,  not- 
withstanding that  the  parties  have  agreed  for, 
or  the  commissioners  awarded,  the  sum  which 
under  the  provisions  of  the  said  act  ought  to 
be  taken  as  the  permanent  rent-charge  pay- 
able instead  of  such  tithes ;  and  great  hard-* 
ship  is  thereby  occasioned,  contrary  to  the  spirit 
and  intent  of  the  said  acts :  and  whereas  it  is 
expedient  to  make  provision  for  remedy  there- 
of, and  otherwise  to  explain  and  amend  tiia 
said    recited    acts,   in    manner   hareinafltar 
mentioned ;  Be  it  therefore  enacted*  by  ib^ 
Queen's  most  excellent  Majesty,  bv  todwitk 
the  advise  and  consent  of  the  Lords  spiritual 
and  temporal,  and  commons,  in  the  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  that  in  every  case  where  an  annual 
sum  by  wuy  of  rent  charge  shall  have  been 
fixed  in  any  parish,  instead  of  the  tithes  of 
such  parish,  either  by  agreement  or  award,  it 
shall  be  lawful  for  the  said  commissioners,  by 
a  declaration  in  writing  under  their  hknds  and 
seal  of  ofiice,  or  the  bands  of  any  two  of  them, 
at  any  period  after  the  confirmation  of  any 
such  agreement  or  award  respectively,  and 
before  the  confirmation  of  the  apportionment 
to  be  made  in  respect  of  the  rent-charge  so 
fixed,  upon  the  application  in  writing  or  any 
land  owner  or  occuj^er,  and  upon  such  security 
being  given  to  the  said  commissioners  as  they 
shall  in  their  discretion  think  sufficient  for  the 
due  payment  to  the  parties  entitled  thereto  of 
such  rent-charge  from  the  day  to  be  fixed  in 
such  declaration,  to  declare  that  the  lands  in 
such  parish  shall  be  discharged    from    the 
liability  to  payment  or  render  of  tithes,  or 
composition  or  rent  in  the  nature  thereof  in- 
steaa  of  tithes,  and  that  instead  thereof  the 
annual  payment  or  rent-charge  so  fixed  by  any 
such  award  or  agreement  respectively  shall  be 
paid  to  the  person  entitled  to  the  same  by 
half*ycarW  payments,  commencing  and  cal^ 
culating  from  such  day  of  discharge  named  in 
such  declaration  as  aforesaid:  Provided  al- 
ways,  that  the  day  to  be  fixed  in  such  declara- 
tion of  the  said  commissioners  as  aforesaif) 
shall,  in  every  case  in  which  any  agreement 
for  a  conrposition  or  rent  in  the  nature  thereof 
instead  of'^tithes  shall  be  in  force  at  the  time 
of  making  such  application  to  them  as  afore- 
said, be  the  day  on  which  such  composition  or 
rent  shall  determine,  and  in  every  other  case 
shall  be  either  the  first  dav  of  January,  the 
first  day  of  April,  the  first  day  of  July,  or  the 
first  day  of  October,  either  before  or  after  the 
day  on  which  the  agreement  or  award  fixing 
the  amount  of  such  rent-charge  shall  bear 
date,  as  to  the  said  commissioners  shall  appear 
most  just  and  euuitable :  Provided  also,  that 
when  such  period  of  discharge  shall  have  been 
fixed  to  take  effect  from  any  of  such  days 
preceding  the  date  of  such  agreement  or  award, 
the  said  commissioners  shall  cause  due  inquiry 
to  be  made,  and  shall  allow  and  deduct  nrom 
the  first  payment  to  be  made  nnder  such  seou. 
rity  the  value  of  any  tithes  which  shall  have 
been  rendered  in  kind,  and  the  amount  of  any 
payment  in  respect  of  tithes,  or  composition  or 
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rent  as  aforesaid,  which  shall  have  been  made 
between  such  day  and  the  date  of  such  first 
payment  of  rent-charge. 

^.  Leiues  of  tithes  granted  before  2bth 
March  not  to  be  affected  by  this  act, — Provided 
also,  and  be  it  enacted,  that  nothing  in  this 
act  shall  extend  or  be  construed  to  extend  to 
annul  or  make  void  any  lease  or  leases  of 
tithes  granted  before  the  twenty-fiflh  day  of 
IVlarch,  and  which  shall  end  or  determine  on 
or  before  the  first  day  of  January  next;  and 
that  in  anv  parish  or  place  where  such  lease  or 
leases  shall  hlEive  been  granted  as  aforesaid,  no 
tithe  payer  shall  be  at  liberty  to  make  the  a^ 
plication  hereby  authorized  to  be  made,  until 
after  the  expiration  of  such  lease  or  leases  res- 
pectivelVy  except  in  respect  of  lands  the  tithes 
whereor  are  not  included  in  such  lease. 

3.  Sotice  of  declaration  to  be  published. — 
And  be  it  enacted,  that  the  said  commissioners 
shall,  within  ten  days  after  the  raretpt  of  such 
application,  cause  notice  thereof  to  be  given 
to  the  tithe  owner  to  whom  snch  rent  charge 
will  be  payable,  and  shall  cause^  notice  of  such 
declaration  to  be  twice  published  in  some 
newspaper  having  circulation  in  the  county 
where  such  parish  b  situated  within  twenty* 
one  days  from  the  date  of  such  declaration^ 
and  from  and  after  the  expiration  of  such 
twenty-one  days  all  the  provuions  of  the  said 
recited  acts  applicable  to  the  rent-charge  pay- 
able after  the  confirmation  of  the  apportion- 
ment shall  be  applicai>le  to  the  rent- charge 
payable  by^  virtue  of  the  provisions  herein  be- 
fore contained  from  the  period  fixed  by  any 
such  declaration. 

4.  Provision  fit  land  owner  paying  estimated 
proportion  af  rent^charge  in  aid  of  security.'-^ 
And  be  it  enacted,  that  if  any  owner  of  lands 
so  discharged  from  liability  shall  be  desirous 
of  paying,  in  exoneration  or  such  security,  the 
proportion  of  rent«cfaarge  to  which  the  whole 
of  such  lands,  whether  in  his  own  occupation 
or  in  the  occupation 'of  any  tenant,  shall  be 
liable,  it  shall  be  lawful  for  such  owner  to 
apply  in  writing  to  the  vainer  or  valuers 
appointed  to  apportion  such  rent-charge,  at 
any  time  after  they  shall  have  subscribed  the 
declaration  required  in  that  behalf  in  the  said 
first  redted  act,  and  before  the  confirmation 
of  the  apportionment,  and  to  demand  of  such 
valuer  or  valuers  a  statement  of  the  probable 
amount  of  such  proportion,  and  such  valuer  or 
valuers  shall  ana  he  or  they  is  or  are  hereby 
required  to  furnish  the  same  accordingly,  and 
shall  distinguish  therein  the  probable  amount 
to  which  the  whole  of  the  lands  in  the  occn- 

.  pation  of  any  tenant  under  such  owuer  would 
be  liable ;  and  on  receipt  thereof  such  owner 
may  cause  a  copy  of  such  statement,  or  an  ex- 
tract of  such  parts  thereof  as  shall  relate  to  the 
lands  in  the  occttpation  of  any  tenant,  who,  but 
for  such  declaration  of  discharge,  would  be 
liable  to  the  render  or  payment  of  tithe  in  res- 
pect of  snch  lands,  to  be  served  on  such 
tenant  by  leaving  the  same  at  his  usual  place 
•of  abode,  with  an  undertaking  subscribed 
thereto  by  such  owuer  to  pay  the  amount 
set  forth  in  such  statement  in  aid  or  exonera- 


tion of  such  securitv  ;  and  In  every  tach  case 
such  tenant  shall  thenceforward  b«  liable.to 
pay  to  snch  owner  by  way  of  additional  rent, 
such  estimated  proportion  at  the  half-yearly 
days  of  payment  fixed  in  the  award  or  agree- 
ment fur  payment  of  rent-charge  s  and  sack 
owner  shall  be  entitled  to  demand  and  recover 
the  same  as  rent  by  all  the  usual  remedies  for 
recovery  of  rent  in  arrear,  until  the  half-yearly 
payment  falling  due  next  after  the  confinaadon 
of  the  apportionment :  Provided  al^vays,  that 
it  shall  be  lawful  for  any  such  land  owner  or 
tenant,  at  anv  time  within  six  months  after  the 
date  of  such  confirmation,  to  apply  to  the 
said  commissioners  to  take  an  account  of  tte 
amount  paid  by  any  such  tenant,  and  certify 
the  amount  of  the  difference,  if  any,  belnreeo 
the  amount  so  pwd  and  the  amount  of  reni- 
charge  calculated  as  finally  apportioned  oft 
such  lands  for  the  same  period  as  such  es- 
timated atoount  has  been  paid,  and  if  the  renU 
charge  finidly  apportioned    shall  be  greater 
than  the  amount  so  paid,  it  shall  l>e  lawful  for 
snch  owner  to  demand  and  recover  the  differ* 
ence  accordingly;  but  if  siich  tenant  shall 
have  paid  more  than  the  amount  of  such  reaa- 
charge,  then  it  shall  be  lawful  for  snch  leaaul, 
or  (in  case  of  his  death)  for  his  execotoia  or 
administrators,  to  deduct  the  ej;cess  so  veriied 
as  aforesaid  from  the  next  payment  of  leai 
accruing  after  the  date  of  such  certificate : 
Provided  also,  that  in  the  event  of  the  excita- 
tion or  other  sooner  determination  of  tjbe 
period  of  tenancy  before  the  confiraiatiMi  of 
the  appointment  such  excess  shall  be  deeeaed  a 
debt  due  to  the  tenant,  his  executors  or  adnsio- 
istrators,  and  shall  be  recoverable  in  an  letion 
of  debt  to  lie  brought  against  such  land  owner 
as  aforesaid,  or  his  penooal  represefltaHwai. 
[To  be  continnedJ] 
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AT  THE  EXAMINAHOlf. 
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^  I.  PRBLXltlWABT. 

Where  did  you  serve  your  derkdlq>  ? 

State  the  particular  bnmch  or  braneiMM  of 
the  law  to  which  you  have  principally 
applied  yourself  during  your  deEkalup. 

Mention  some  of  the  principal  law  books 
you  have  read  and  studied. 

II.  COMMON  AND  STATUTB  LAW.  AND  PaaCTICK 

or  TBS  COUSTS. 

State  tlie  names  of  the  principal  aclMiis  at 
law.  What  action  must  be  bnM||M^ 
— 1.  A  libel  ?  9.  A  nuisance  (tfi,  oarry- 
ing  on  an  unwholesome  trade  ?)  9.  For 
seduction  ?  4,  For  non-payment  of  a 
bill  or  note )  5.  To  recover  poaeession 
of  a  bouse?  6.  To  recover  calls  on 
shares?    . 

For  what  injtuies  may  a  distress  be 
what  may  be  distrained,  and  how 
distresses  to  be  disposed  of  ? 
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If  a  party  bom>w  money  upon  personal 
•ecurity,  or  for  a  temporary  purpose  where 

•..  no  mortgage,  is  given,  is  there  any  secu- 
rity at  common  law  which  can  be  taken  ? 
Can  a  minor  bring  an  action ;  and  if  so,  how  ? 
Is  there  any  and  what  limited  period  within 

whicfa  a  debt  is  recoverable  ? 
If  a  beneficed  clergyman  in^ur  debts,  is 

there  any  and  wlmt  mode  of  obtaining 

.  payment  ont  of  the  proceeds  of  his  Jiving  ? 

State  tlie  oourse  of  proceedings  in  an  action 

of  debt;  and  in  how  short  a  time  can 

iad«ient  be  obtained  where  the  pro- 

^aeliBgs  are  by  default. 
fJlHi  a  penon  lawfully  receive  more  than 

ini^  per  eeot.  interest ;  and  if  so,  on  wbit 

liKfrity  ? 
Call  %^^^^kat  be  arrdrtedon  mesne  process ; 

unrf  ^  ip^  tinder  what  circomstanees  ? 
Hm  an  alloniey  any  lien  upon  a  judgment ; 

and  if  so^  ofwtiat  nature? 
la  there  any  particular  form  required  when 

a  party  executes  a  cognovit  or  a  warrant 

of  attorney  ? 
Cbn  a  defendant  change  the  venue ;  and  if 

so,  in  what  actions,  and  within  what  time  ? 
After  what  period  will  a  deed  prove  itself? 
'^Bn^un  .what  period  must  application  be 

made  for  i^  new  trial  ? 
What  ateps  are  required  to  be  taken  before 

aia  attorney  can  bring  an  action  for  his  bill? 


III.  COWVBYANCIKO. 

On  tlK  sale  of  a  freehold  estate,  can  the 
purtH^nr  and  conditions  be  varied  by 
parol  at  the  auction } 

State  the  ooaditioiia*  as  regard  title  and 
caiivayaiice,proper  to  be  made  atsuchsale. 

Gte  a  tenancy  from  year  to  year,  created 
by  pardl,  b^  sivrendered  by  parol  ? 

la  a  BMStgagor  bound  to  give  any  and  what 
aotiee  to  a  second  mortgagee  of  a  prior 
flsortgage ;  and  will  any  and  what  con- 
■eqneaoea  result  from  the  omission  ? 

If  husband  and  wife  mortgage  the  leasehold 
estate  of  the  wife,  to  whom  will  the 
equity  of  redemption  belong  on  the  death 
oftiKwife? 

What  odvenants  aDs  proper  to  be  mtroduced 
in  a  mortflge  of  leasehold  houses  ? 

la  tvhat  Sank  should  the  mortgage  .be  to 
m^tfiCt  the  mortgagee  from  personal  lia- 
liility  to  the  oovenantsof  the  originallease? 

Is  the  title  to  dower,  since  the  act  relating 
to  dower,  enlarged,  and  in  what  in- 

Aad  18  it  circumscribed  in  any  and  what 

insianoes? 
Do  citates  bdd  in  joint-tenancy,  tenancy 

fa  common,  and  in  coparcenary^  differ  in 

any  and  what  particulars  ? 


How  must  freehoM  property  be  conveyed 
by  a  corporation  ? 

What  are  choses  in  action ;  and  are  they 
assignable  in  law  or  equity  i 

Is  it  useful,  and  if  so,  in  what  i!%»pect,  to 
take  a  bond  from  a  laortgagor  m  addi- 
tion to  the  mortgage  and  coveaiwli  for 
the  payment  of  principal  and  interest  ? 

If  the  purchaser  of  one  lot  of  an  estate  give 
a  deed  of  covenant  for  production  of  the 
titie  deeds  to  the  purchaser  of  another 
lot.  and  afterwards  sell  and  convey  the 
property,  will  his  personal  liability  under 
the  deed  of  covenant  be  discharged,  or 
how  is  it  to  be  provided  against,  and  the 
production  of  deeds  secured  to  the  co- 
venantee. } 

A*  having  contracted  for  the  purchase  of  an 
estate,  devised  it  to  B,  but  died  before 
ttia  oooveyanc^.  By  whom  must  the  pur- 
diflBt  money,  on  completing  the  eontcact, 
be  pud? 

IV.  BQurrr  akd  pbacticb  of  ma  coub'Ts. 

Ji  a  bill  be  filed  for  a  specific  performance 
of  an  agreement,  and  the  only  question 
in  dispute  relate  to  the  titie,  is  it  neces- 
sary to  set  down  the  cause  to  be  heard, 
or  can  any  and  what  shorter  course  be 
adopted? 

When  a  claim  b  made  by  two  or  more 
persons,  and  the  debtor  or  paity  in  pos- 
session of  the  property  is  uncertain  to 
which  of  them  it  belongs,  what  course 
should  be  taken  by  him  for  his  own  pro- 
tection? 

In  what  cases  is  it  advisable  to  file  a  bill  to 
perpetuate  testimony  ? 

In  the  case  erf  a  sale  under  a  decree  of  the 
Court,  within  what  period  can  the  bid- 
dings be  opened,  and  what  will  be  re- 
quired before  the  Court  will  allow  a 
party  to  do  so  ? 

What  is  the  meaning  ol  an  answer  being 
impertinent ;  and  when  considered  to  be 
so  by  the  plaintiff,  what  course  should  he 
adopt? 

If  a  person  appoint  a  creditor  his  executor. 
who  proves  the  will,  will  such  executor 
stand  in  any  and  what  better  circum- 
stances than  other  creditors  ? 

What  is  the  course  to  be  pursued  by  a  le- 
gatee, to  compel  payment  of  his  legacy  ? 

When  the  defence  to  an  action  at  law  arises 
from  facts  within  the  knowledge  of  the 
ptaintifis  in  law,  how  can  the  defendant 
at  law  didt  such  foots  from  the  plaintiffs 
at  law  ? 

What  course  does  the  Court  usually  take 
.  to  protect  property  pending  a  litigation. 
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either  in  the  case  of  rents,  or  in  the  case 
of  money  in  the  defendant's  hands  } 

Is  a  pecuniary  legatee  entitled  to  interest ; 
and  if  so,  from  what  time,  and  at  what 
rate  of  interest,  where  no  time  or  rate  of 
interest  is  mentioned  in  the  will  ? 

Is  an  executor  chargeable  with  profits  made 
by  him  from  the  employment  of  his  tes« 
tator^s  estate  in  trade,  or  is  he  chargeable 
with  interest  only  ? 

Where  the  personal  estate  of  the  testator 
has  been  exhausted  in  paying  mortgages 
and  specialty  debts,  have  the  simple  con- 
tract creditors  any  claim  against  the  real 
estate? 

Is  a  devisee  of  a  mortgaged  estate  entitled 
to  have  the  mortgage  paid  off  out  of  the 
personal  estate,  or  is  he  to  take  it  sub- 
ject to  the  mortgage  ? 

Where  there  are  specialty,  simple  contract, 
and  judgment  creditors,  are  any  of  them, 
in  the  event  of  a  deficiency^  entitled  to  a 
priority  of  payment ;  and  if  so,  state  the 
priorities  ? 

What  constitutes  an  equitable  mortgage* 
and  what  steps  are  necessary  to  be  taken 
to  make  available  such  security  ? 

y.  BANKBUPTCT,  AND  PBACTICB  OF  THE 

C0UBT8. 

What  are  the  principd  acts  of  bankruptcy, 
in  respect  of  which  a  fiat  may  be  obtained  ? 

Are  clergymen  prohibited  from  trading? 
and  is  the  legality  of  the  trading  in  this 
and  other  cases  material,  as  an  exemption 
from  the  Bankruptcy  Laws  ;  and  why  ? 

Are  peers  and  members  of  the  House  of 
Commons  liable  to  be  made  bankrupts ; 
and  if  so,  under  what  circumstances  ? 

What  are  the  necessary  £acts  to  be  ascer- 
tained, and  steps  to  be  taken,  previous 
to  striking  a  docket  ? 

Can  the  assignee  of  a  bond  be  a  petitioning 
creditor?  State  the  general  rule  ap- 
plicable to  this  question. 

Is  there  any  and  what  difference  between 
official  and  creditors*  assignees  in  respect 
of  their  appointment,  power,  and  duties  ? 

Is  the  separate  property  of  each  partner 
liable  to  the  pajftnersbip  creditors  under  a 
joint  fiat ;  and  under  what  circumstances  ? 

What  is  the  nature  and  the  effect  of  the 
bankrupt's  certificate  ? 

By  what  means  and  under  what  circum- 
stances are  fiats  annulled  ? 

By  what  circumstances  is  the  legal  .right  of 
the  landlord  to  distrain  for  rent  super- 
seded, after  the  bankruptcy  of  his  tenant? 

What  steps  are  necessary  with  regard  to 
the  proceedings  under  a  bankruptcy,  to 
render  them  admissible  as  evidence  ? 


Can  an  act  of  bankruptcy  be  committed  by 
a  party  after  he  has  left  off  trading  ?  and 
if  so,  is  the  period  at  which  -thfi;  peti^n- 
ing  creditor's  debt  accrued  in  any  and 
wbit  respect  material  ? 

Are  the  assignees  entitled  to  property  which 
accrues  to  the  bankrupt  after  the  fiat; 
and  if  so,  is  there  any  and  what  excep- 
tions? 

Can  the  separate  creditor  of  one  partner  in 
A  firm  sue  out  a  joint  fiat  ?  State  the 
reason  for  the  answer. 

Does  personal  property  held  by  the  bank- 
rupt in  trust  pass  to  his  assignees  with 
any  and  what  exception  ? 

VI.  CBIMIKAL  LAW  AKO  PBOCBBniXGB  BB- 
FOBB  JUSTICES  OF  THE  PEACE. 

Will  a  defendant  be  allowed  to  plead  m 
formd  pauperis  to  an  indictment  in  the 
Queen's  Bench,  on  making  oath,  as  in  a 
civil  case,  that  he  is  not  worth  5/. 

A  statute  created  a  misdemeanor,  and  the 
accused  attempted  to  commit  the  offence, 
would  the  attempt  be  in  itself  a  misde- 
meanor ^ 

If  a  statute  enact  that  the  erection  of  any 
building  within  certain  limits  shall  be 
deemed  "  a  common  nuisance,"  and  also 
give  a  summary  remedy  before  magis- 
trates, must  the  offender  be  proceeded 
against  summarily,  or  would  he  be  subject 
to  an  indictment  for  the  nuisance  ? 

On  an  indictment  for  a  nuisance,  can  tHe 
prosecutor  be  compelled,  and  by  what 
means,  to  deliver  to  the  defendant  a  par- 
ticular of  the  acts  of  nuisance  intended  to 
be  relied  on } 

Can  a  parish  be  compelled  to  repair  a  lOiiA 
dedicated  to  and  used  by  the  piiblic>  al- 
though neither  such  dedication,  nor  naer, 
have  been  adopted  or  acquiesced  in  by  the 
parish  ? 

If  a  person  pick  up  a  tlung,  when  he  knows 
he  can  immediately  find  the  owner,  and 
instead  of  returning  it  to  the  owner,  con- 
vert it  to  his  own  use,  would  he  be  gtiilty 
of  larceny,  or  merely  subject  to  a  ciyU 
action  ? 

If  a  letter  addressed  to  /.  Wilson,  London, 
containing  a  bill  of  exchange  made  spe- 
cially payable  to  /.  fVtlson,  should  by 
mistake  be  delivered  to  a  person  of  the 
same  name,  would  the  indorsement  of  ^e 
bill  by  that  person,  knowing  that  it  was 
not  intended  for  him,  amount  to  forgery  ? 

Would  the  driver  of  a  ooach  hired  for  the 
day  be  considered  the  servant  of  the 
party  hiring  it,  so  as  to  bring  him  'wri&in 
the  statute  relating  to  larceny  by  servants  ? 

If  ^.  and  jB.  be  riding  fast  along  a  highway. 
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and  if.ride  by  without  doing  any  mischief, 
bat  B»  ride  against  the  horse  of  C, 
'whereby  C  is  thrown  and  killed,  woold 
this  be  manslaughter  in  A.  ? 

Would  raising  a  window,  which  is  shut 
down  dose  but  not  listened,  though  it 
has  a  hasp  which  might  have  been 
festened,  be  deemed  a  breaking  of  the 
dwelling  house  ? 

Would  an  entry  through  a  hole  in  the  roof 
of  a  house,  left  for  the  purpose  of  Hght, 
constitute  housebreaking  ? 

In  an  indictment  for  receiving  stolen  goods, 
knowing  them  to  have  been  stolen  by  a 
person  named  in  the  indictmenti  can  the 
receiver  be  convicted  without  proof  of 
the  stealing  by  the  person  named  ? 

Is  it  competent  to  a  jury  to  act  upon  the 
evidence  of  an  accomplice,  without  con- 
firmation of  his  statement  ? 

Would  the  intoxication  of  a  person  charged 
with  murder  be  a  proper  circumstance  to 
be  take  into  consideration,  in  order  to 
.ahew  whether  the  act  was  premeditated, 
or  done  with  sudden  heat  or  impulse  ? 

It  is  usual  in  an  indictment  for  murder, 
where  the  death  is  alleged  to  be  caused 
by  a  wound,  to  describe  the  length, 
breadth,  and  depth  of  the  wound.  Is 
auch  particularity  necessary  ? 


THE  LORD  CHANCELLOR'S  BILL  FOR 
APPOINTING  TWO  NEW  EQUITY 
JUDGES,  AND  AHOLISHING  THE 
EXCHEQUER  EQUITY  JURISDIC- 
TION. 

Wa  last  week  urged  upon  the  profeasioii, 
aild  ^spectally  country  sohcitors,  the  neceasity 
of  ezpressine  their  sense  of  the  measure  for 
the  above  objects,  now  before  the  House  of 
Lords,  by  petitions,  and  the  country  towns 
hate  answered  well  to  the  call.  In  ue  short 
time  that  hat  intervened,  petitions  from  some  of 
the  principal  towns  have  been  received,  and  no 
doubt  each  day  will  brin^  more.  The  numerous 
nUfnatures  to  the  petitions,  and  the  informs- 
fion  which  they  display  on  the  subject,  shew 
dwt  the  opinions  or  th'e  country  solicitors  on 
these  subjects  are  deserving  of  equal  considers- 
lion  with  those  of  their  London  brethren. 

We  have  heard  of  no  petitions  against  the 
measure  except  one  from  Norwich,  which  ad- 
vocates the  preserving  the  Exchequer  Equity 
Court,  but  witii  no  stronger  reason  than  that 
there  are  heavy  arrears  in  Chancery,  which 
canse  delay,  whilst  there  are  no  arrears  in  the 
Ezchei^uer.  Among  the  petitions  mentioned 
below  18  a  petition  from  other  solicitors  in 
Norwich,  expressing  their  opinion  in  favour  of 
the  Lord  CbancelloPs  measure. 

'With  two  of  the  petitions  which  have  been 
received  we  have  been  so  much  struck  that  we 
shall  give  them  to  our  readers  at  full.  One  of 
them  is  from  Liverpool,  and  the  other  from 


Bristol.  The  point  in  the  petitions  as  to  tiie 
interference  of  Equitv  business  with  the  Com- 
mon Law  business  of  the  Exchequer,  is  new 
and  important. 

We  regret  that  our  space  will  not  allow  us 
to  give  more  of  them  et  length,  for  there  are 
manv  which  well  deserve  a  careful  perusal. 

The  others  are  from  Solicitors  and  Law 
Associations  in  the  following  towns,  and  ihey 
represent  in  various  terms,  the  evils  result^g 
to  the  suitors  of  the  court  and  to  the  solicitors 
from  the  present  state  of  business  in  the  court 
and  offices;  point  out  the  uselessness  of  making 
the  attempt  to  continue  the  Exchequer  Equity 
Court  distinct  from  Chancery!;  and  urge  for- 
cibly the  duty  of  the  legislature  to  pass  the 
biU  now  before  parliament,  and  to  follow  it 
up  with  measures  for  streng^ning  and  ini- 
oroving  the  Chancery  offices,  especially  the 
Masters*  office. 

The  Petitions  received  are  from  the  follow- 
ing places :— . 

From  the  Attoraeys  and  Solicitors  of  Alnwick. 
Prom  the  President,  Vice  President,  Secretary,  and 
other  Members  of  t!ie  Committee  of  the  Bir- 
mingham Law  Society. 
From    the    Solicitors    of    Bristol    (unanimously 

agreed  to  at  a  Geaeral  Meeting). 
Prom  all  the  Solicitors  of  Banbury. 
From  the  Law  Association  of  Cambridge. 
From  the  Solicitors  of  Cockermoutb. 
From  the  Solicitors  of  Chester. 
Prom  the  Solicitors  of  Colchester. 
From  the  Solicitors  of  Coventry. 
Prom  the  Solicitors  of  HoIL 
From  the  Solicitors  of  Glamford  Briggs,  Lincoln- 

shire. 
From  the  Solicitors  of  Huddersfield. 
From  the  Solicitors  of  Hereford. 
From  the  Solicitors' of  Kidderminster.  ' 
From  the  Solicitors  of  Leicester. 
From  the  Solicitors  of  Liverpool. 
From  all  the  Solicitors  of  Lvnn. 
From  the  Solicitors  of  Louth. 
From  the  Members  of  the  Manchester  Law  As- 
sociation. 
From  the  Solicitors  of  Melton  Mowbray. 
From  the  Solicitors  in  Monmouthshire. 
From  the  Solicitors  in  Norwich. 
From  the  Solicitors  of  Oxford. 
From  the  Solicitors  of  Settle. 
From  the  Solicitors  of  Shrewsbury. 
From  the  Solicitors  of  Sidmouth  and  Sallerton. 
From  the  Solicitors  in  llionie  and  Hatfield. 
From  the  Solicitors  of  Woodbridge. 
Fiom  the  Solicitors  of  Wakefield. 
From  the  Solicitors  of  Warrington. 
Prom  the  Solicitors  of  the  Division  of  Wrington 

near  Briitol. 
From  the  Solicitors  of  Wigan.  ^ 

From  Solicitors  assembled  under  a  commission  to 
examine  witnessses  at  Weston  Lubedge,  Glocester. 

The  petitions  from  Liverpool  and  Brbtol  are 
as  follows : — 

The  humble  Petition  of  the  nnderaigned  At- 
torneys at  Law  and  Solicitors  practising  in 
Liverpool, 
Shewetb, 

That  your  petitioners  have  observed  with  much 
satisfaction  the  introduction  of  a  bill  into  your 
Right  Honourable  House,  havmg  for  its  object  the 
Increase  of  the  efficiency  of  the  High  Court  of 
Chancery,  by  appointing  additional  Jodges  of  that 
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Coart,  a  meiiiiire  wbich,  !f  accompanied  wHh  otlier  I 
reformSv  mnat  be  attended  with  great  benefit  to  I 
tbe  sniton  of  ibe  Court,  and  to  the  country  at' 
larite. 

That  your  petitioners  folly  concur  in  the  pro- 
posal set  forth  in  this  biU  for  transferring  the 
Equity  Jurisdiction  of  the  Court  of  Exchequer  to 
the  Court  of  Chancery,  as  the  existence  of  two 
Courts  of  Equity  with  different  rules  of  practice  is 
a  positive  eTii,  and  instead  of  continuing  both 
Courts  and  assimilating  their  practice,  it  would 
be  more  cooTenient  and  more  ecohomical  to  sUitors 
to  resort  to  one  Court  for  all  the  objects  of  relief 
in  Equity. 

That  your  petitioners  beg  to  call  the  attention 
nf  yotir  Right  Honourable  House  to  the  important 
fab't  that  a  great  measure  of  reform  was  introduced 
Into  the  Court  of  Exchequer  as  a  Common  Law 
Court  about  ten  years  ago,  when  that  Court  was 
thrown  open  to  the  attorneys  of  the  other  Courts 
of  Common  Law,  on  which  account  and  in  con- 
sequence of  the  great  srrear  of  business  in  the 
Court  of  King's  Bench,  and  the  continued  influx 
into  it  of  business  peculiar  to  that  Court,  the  Court 
of  Exchequer  has  now  become  the  Court  of  resort 
by  all  the  principal  practitioners  of  the  law.  And 
your  petitioners  can  state  with  coofidence  that  the 
most  important  causes  at  Common  Law  relating 
to  the  Commerce  uf  this  kingdom  are  now  brought 
undetr  the  consideration  of  Uie  Judges  of  the  Cuuit 
uf  Exchequer;  and  your  petitioners  therefore, 
submit  that  the  object  of  the  Legislature  in  en- 
deavouring to  convert  the  Court  of  Exchequer  into 
an  efficient  Common  Law  Court  having  been  ac- 
complished, the' Common  Law  suitors  of  the  Court 
who  have  been  thus  encouraged  to  resort  there, 
are  eniilied  to  have  the  undivided  attention  to  their 
cAccf  oft%e  Lord  thief  Baron  and  the  other  learned 
Barons  of  that  Court,  and  that  on  thu  ground  dlome 
it  is  highly  ex)|^ient  thnt  the  Equity  business  of  the 
Court  of  Exchequer  should  be  transferred  to  the 
Court  of  Chancery. 

Tliat  your  petitioners  can  attest  tliat  the  mode 
in  which  business  is  now  transacted  in  the  offices 
of  the  Maaters  in  Chancery,  is  productive  of  great 
delay  and  expence  tu  the  suitors  of  the  Court,  and 
it  is  roost  desirable  that  the  state  of  business  and 
the  mode  of  practice  in  all  the  Chancery  Offices, 
and  particularly  those  of  the  Masters  in  Chancery 
and  the  Six  Clerks,  should  undergo  the  most  rigid 
examination,  and  that  tbe  fullest  powers  should  be 
given  to  tbe  Judges  of  the  Court  of  Chancery  to 
remodel  the  existing  offices,  and  to  regulate  the 
pleading  and  practice  of  the  Court,  so  as  to  increase 
its  efficiency  and  dispatch. 

That  whilst  your  petitioners  cordially  approve  of 
the  proposed  addition  to  thejudicial  strength  of  the 
Court  of  Chancery,  they  are  most  desirous  of  re- 
wording  the  views  they  entertain  that  increased 
dispatch  of  business  by  the  Judges  of  the  Courts 
Would  be  rather  prcjudkial  than  advantageous  to 
Uie  general  snitors,  by  still  further  crowding  and 
rmbarrassing  the  Masters'  Offices,  unless  a  corres- 
ponding  aocderation  of  bminess  in  the  Masters' 
CMSccs  can  be  at  the  ssm(  time  effected. 

Your  petitioners  therefore,  humbly  pray  your 
R%fat  Honourable  Honse»  that  the  bill  for 
ibe  better  adminbtration  of  justice  now 
bfooght  into  Parliament,  may  be  passed  by 
your  Right  Honourable'  House,  and  that 
such  other  measures  mav  be  adopted  for 
relieving  the  suitors  in  Chancery  from  the 
pfcient  defects  of  that  Conrt,  as  in  the  wis- 
dom of  your  Right  Honourable  House  may 

teem  meet. 
And  your  petitioners  will  ever  pray,  &c. 


Tbe  homble  Petition  of  the  imdersigiied 
.Attorneys  at-  Law  and  SoUcitom  in 
Chancery,  practising  in  the  d^ewd 
county  of  Bristol,  amcd  to  at  a  Mlieet- 
ing  held  at  the  Law  Library  there,  for 
tiie  purpose  of  considering  tbe  Pro- 
visions of  the  Bill  hereafter  referred 
to»  on  the  8th  of  June*  1840 : 
Sheweth, 

That  your  Petitioners  have  seen  with  the  greatest 
satisfaction  that  the  attention  of  your  Ri^t  Ho- 
nourable House  has  been  drawn  to  the  aocooMla- 
tion  of  business  pressing  upon  the  Goarts  of  Equity 
in  this  country,  and  to  the  Inadequacy  of  the  pre- 
sent  strength  of  these  Courts  to  meet  the  growing 
demands  upon  them,  without  reference  to  tbe 
enormous  msss  of  arrears  already  existiogv  and 
that  a  Bill  for  remedying  these  evils  and  for  re- 
moving the  Equity  Jurbdiction  of  the  Court  of 
Exchequer  into  the  Court  of  Chancery  has  been 
brought  into  your  Right  Honourable  House. 

Your  Petitioners,  with  the  deepest  submission 
to  the  wisdom  of  your  Right  Honourable  House, 
cannot  abstain  from  the  expression  of  their  opi- 
nion that  the  abolition  of  any  difference  In  the  man- 
ner of  administering  the  Equitable  JurisdictioB  of 
England,  and  tbe  appointment  of  two  additional 
Judges  wholly  tmcomneeted  wUk  mtjf  ^  the  Coarta 
of  Law,  are  measures  well  calculated  to  pvoduce 
the  desired  effect. 

And  your  Petitioners  are  also  most  anxioua  to 
express  their  conviction  that  it  will  be  necessary 
that  the  proposed  addition  to  the  Judicial  strength 
of  the  Court  of  Chancery  should  be  followed  up 
by  further  measures  for  expediting  and  improving 
the  administration  of  the  business  of  the  C6urt  in 
its  various  departments,  before  the  Masters  and  in 
the  Public  Offices ;  and  that,  with  thia  view,  ample 
powers  should  be  given  to  the  Judges  of  the.Goort 
to  regulate  the  practice  of  those  Offices,  so  Ihat  the 
improvements  and  proceedings  in  them  may  keep 
pace  with  the  increased  dispatch  in  the  hearing  of 
causes,  which  it  is  the  chief  object  of  the  pending 
BiU  to  provide. 

Your  Petitioners,  therefore,  humbly  peay  your 
Right  Honourable  House  to  give  (Is.  sanc- 
tion to  the  principle  of  the  BUI  now*1ftfotc 
your  Lordships,  with  such  additions  tllereCo 
as  may  provide  an  efficient  machinery  for 
carrying  its  objects  into  fuU  effect. 

And  your  Petitioners  shall  ever  pray,  &c. 


ANOTHER  WORJD  AS  TO  OUR- 
SELVES. 

Tri  injunctioii  obtained  against  this  work,  for 
an  alleged  piracy  of  some  cases  which  ap- 
peared in  another  publication,  has  been  con- 
tinued by  the  Vice  Chancellor,  for  want  of 
an  affidavit  which  we  could  not  procure,  from 
persons  who  assisted  oiir  reporters.  As  any 
report  of  our  own  might  be  considered  a  partial 
one»  we  prefer  taking  that  of  the  Times  ;-— 

«•  ipire  C^mcellor'K  (Tourt. 

8WBBT  V,  MAUGHAM. 

Mr.  fFigram,  with  Mr.  •/.  Ruuell,  moved  to 
dissolve  anejpp  trie  injunction  obtained  on  the 


ihtother  Wuri  oi  to  (htmhes. 


«1 


dSth  Majr  last,  by  which  the  defendants,  who 

were  the  proprietors  and  publishers  of  the 

X«W  Obterver^  were  restnuned  from  printing 

and  publishing  any  Copies  of  their  periodica 

work  containing  reports  of  cases  which  had 

been  cm>ied  from  the  reports  published  by  the 

pbdudtiff  in  the  Jurist.    The  motion  to  dissolve .  ,  «  .       .  _^     i  ^ 

was  supported  by  the  affidavits  of  the  editor  «  each  report.    But  each  reporter  has  a  note 


sit  near  each  other,  they  cammiinicate  freely 
their  several  versions  of  what  passes,  and  thus 
a  simflarity  in  the  several  reports  frequently 
arises.  They  also  frequently  interchange 
notes*  and  the  identical  expressions  may  occur 


and  prmter  of  the  Legal  Obierver,  which  stated 
that  engagements  were  entered  into  in  1833 
with  three  barristers,  to  supplv  the  publication 
with  reports  of  cases  decided  in  the  various 
courts  of  law  and  equity,  and  from  that  tim^ 
to  the  present,  the  reports  contained  in  the 
'  Legtd  OUerver  had  been  regnlafly  supplied 
by  them  in  manuscript  to  the  printer,  and  that 
no  case  published  in  the  Legal  Obierver  had 
ever  been  copied  from  the  Jurist.    The  bar- 
risters themselves   had   each  iedso  made  an 
aiCdavit,  in  which  they  stated  that  the  reports 
severally  supplied  by  them  to  the  Legal  Ob^ 
server  were  either  prepared  from  notes  taken 
fay  them  in  Court  or  furnished  to  them  by 
other  barristers,  or  by  legal  friends,  but  that 
they  had  in  no  instance  ever  copied  any  report 
from  the  Jurist.    The  leamea  counsel  sub- 
untied  it  was  impossible  to  meet  the  general 
and  undefined  allegations  of  piracy  in  Uie  affi- 
davits with   reference   to    cases   which   ran 
'  through  a  period  of  nearly  two  years,  in  any 
other  way  than  by  a  general  denial  that  any 
case  had  ever  been  taken  from  the  Jurist,  and 
(intended  that  the  similarity  in  the  reports 
was  not  sufficient  to  sustain  the  charge  of 
piracy,  inasmuch  as  the  same  resemblance  was 
Co  be  found  in  a  vast  number  of  cases  (many 
of  vi^iich  the  learned  counsel  brought  under 
the  notice  of  the  Court)  which  were  first  pub- 
&1ied  in  the  Legal  Observer,  and  which  on  the 
argument  of  the  Jurist,  must  have  been  pirated 
by  them  from  the  defendants. 

Mr.  K.  Bruce.  Mr,  Jacob,  and  Mr.  Skar^ 
'.  were  not  called  on  to  address  the  Court  in 
'  auDport  of  the  injunction. 

His  Honor  said  he  did  not  find,  in  what  had 
been  stated  to  him,  any  answer  to  the  proposi- 
tion that  the  reports  published  in  the  Legal 
Observer,  which  were  mentioned  in  the  sche- 
dule, had  been  taken  from  corresponding  cases 
in  the  Jurist.  The  affidavits  of  the  gentlemen 
who  had  taken  notes  of  cases  for  me  defen- 
dant's publication,  which  stated  that  the  re- 
ports were  either  prepared  from  their  own 
notes  or  from  notes  niHmch  were  furnished  to 
them  by  other  barristers  or  legal  friends,  were 
not  at  all  inoonristent  with  the  fact  that  what 
was  supplied  to  them  by  other  legal'  friends 
n^glit  nave  been  copied  from  the  Jurist.  If 
llie  matter  rested  on  the  present  aQdavits,  he 
should  continue  the  injunction,  and  direct  the 
plaintlfis  to  bring  such  action  as  they  should 
oe  advised  agwnst  the  defendants  forthmth.^' 


The  ftict  of  the  matter  is  tMs,  in  which  we 
are  confident  we  shall  be  borne  out  by  all  per- 
sons acquainted  with  the  subject.  It  is  the 
habit  of  the  gentlemen  who  report  cases  in  the 


of  his  own. 

Now  our  contemporary  has  availed  himself 
of  this  practice,  and  by  making  the  first  at- 
tack has  got  a  seeming  advantage  over  us ;  but 
we  shall  see  whether  in  the  long-run  he  will 
either  vajare  our  work  or  benefit  his  own.  Our 
tale  is  soon  told.  It  is  Impossible  that  we 
can  give  aU  the  cases  we  receive  in  every 
number.  Some  cases  must  appear  therefore 
first  in  other  works ;  but  we  do  claim  a  general 
priority  of  publication  in  the  principal  courts. 
We  say,  and  we  can  prove  if  necessary,  that 
in  the  Lord  Chancellor's  Court  and  in  the 
Queen's  Bench  (before  the  Four  Judges)  we 
have  maintiuned  a  general  priority  of  reports, 
and  this  has  frequently  extended  to  the  other 
Courts.  We  also  say,  that  espedally  in  the 
Lord  Chancellor's  Court,  this  similarity,  often 
amountmg  to  identity  of  expression,  prevails, 
and  that  we  can  thus  turn  the  tables  on  our 
contemporary. 

Our  readers,  as  profesrional  men,  wiU  not 
expect  that  we  should  state  the  precise  course 
intended  to  be  pursued  by  the  proprietors  of 
this  work.  We  shall  adopt  speedy  measures 
to  enable  our  publisher  to  resume  the  sale  of 
those  few  numbers  out  of  our  nineteen  vo- 
lumes, which  seem  to  be  included  vk  the  in- 
junction.* 

The  old  saying  is  perhaps  verified  in  our 
case,  that  "the  cobler's  wife  is  wpret'shod." 
In  hurrying  on  to  dissolve  the  iigunction,  the 
first  object  of  the  proprietors  (as  members  of 
the  profession)  was  to  remove  all  possible  im- 
putation on  their  conduct  and  character.   This 

they  have  effectually  done  by  their  own  affida- 
vits^ and  by  those  of  thdr  editor,  reporters, 
publisher  and  printer.  For  the  rest,  we  shall 
take  our  tune  to  adopt  the  course  which  ap- 
pears right  and  proper,  and  which  will  at  least 
satisfy  our  friends,  tf  not  our  opponents. 


•  The  affidavit  of  the  shopman  of  the  plain- 
tiffs (who  are  booksellers)  states  the  purchase 
of  several  Numbers  of  the  Legal  Observer, 
which,  we  suppose,  contain  the  cases  in  ques- 
Superior  Courts  to  assist  each  other.    They '  tion. 


1^  ATTORNEYS  TO  BE  ADMITTED. 

MiehttelmoB  Term. 
[Continued firam  p,  70,  ante,'] 

Clerk* §  Name  and  Retidence,  Th  wham  articled  and  Oidgned, 

Dymock,  Robert  Alvddleton,  7»  Thanet  Place,    George  Harper,  Whitchurch. 

Temple  Bar ;  and  Ellesmere. 
Davie,  Richard  Henry,  Wellington.  John  Symes,  Wellington. 

Dakins,  Frederick  Octavitts,  2,  Church  Row,    John  Church,  Colchester  i  assigned  to  James 

Stepney.  Wright,  Nags  Head  Court. 

Dudley,  Edwin,  Frederick's  Place,  Old  Jury ;    William  Morgan  Crompton,  Stourbridge. 

and  Stourbridge. 
Day,  Samuel,  6,  Ely  Place ;  and  St.  Neots.        William  Day,  St.  Neots. 
Drew,  Henry  Richard,  March.  Richard  Mathews,  March. 

Dolman,  Frederick  William,  57,  Clarendon    Robert    Cruikshank,   Gosport  ;  assigned  to 

Street ;  and  25,  Lincoln's  Inn  Fields.  Antonine  Dufaur;  Lincoln's  Inn  Fields. 

Danes,  Edward  Martin,  8,  Euston  Grove  i  and    Thomas  Thomas,  Swansea. 

Swansea. 
Darwell,  Thomas,  the  younger,  9,  Derby  St. ;    Henry  Bever,  Salford ;  and  James  Frederick 

Great  Coram  Street  ,*  Manchester.  Beever,  Salford. 

Etches,  James  Goulborn,  6,  Thanet  Place:    George  Harpur,  Whitchurch. 

and  Whitchurch. 
Essell,  George  Ketchley,  120,  Fore  Street ;  and    George  Essell,  Rochester. 

Rochester. 
Edwards,   William,  6,    ChesterBeld    Street ;.  William  Hazard,  Redenhal- with  Harleston. 

St  Thomas's  Street ;  and  Argyle  Street. 
English,  Vincent  John,  Bath.  John  English,  Bath. 

Fallowdown,  Charles  Selby,  42,   Claremont    Peter  Wright,  Inner  Temple* 

Square. 
Fisher,  Charles,  65,  Charing  Cross ;  49,  South-    Joseph  Fisher,  Buiy  Street,  St.  James's ;  at- 

ampton  Row ;  Barnstaple ;   and  Edgeware        signed  to  Thomas  Hooper  Law,  Barnstaple ; 

Road.  assigned  to  Samuel  Fisher,  Bucklersbury. 

Fenton,  Thomas,  Newcastle-under-Lyme.  Robert  Fenton,  Newcastle-under-Lyme. 

Ford,  John  Kermack,  27,  Francis  Streeet ;    George  Angustus  Callaway,  Portsmouth. 

and  Southsea. 
Fulford,  Robert,  9,  Chadwell  Street ;  Bide-    Harry  Arthur  Harvie,  Bideford. 

ford  ;  and  15,  Jewin  Crescent. 
Forder,  Agustus  Turk,  Leamington  Priors.         William  Ewington,  late  of  Leamington  Priors ; 

assigned  to  G.  Allenby  Rushworth,  Staple 
Inn ;  assigned  to  James  Raper  Highmore. 
Leamington  Priors. 
Fotvoye,  Edwanl,  25,  Myddleton  Square.  James  Fairbank,  Staple  Inn  ;   assigned   to 

Henry  Coode,  Guildford  Street. 
Fussell,  James  Flower,  Brbtol.  John  Bush,  Bristol ;  and  Edward  Clark,  Bris- 

tol. 
Fell,  Robert,  3,   Raymond  Buildings ;    and    John  Burrell,  Durham. 

Chester-le-Street. 

Fox,  William  Leedes,  Stowmarket.  James  Gudgeon,  Stowmarket. 

Gwillim,  James  Sheward,  16,  Southampton  James  Wallace  Richard  Hall,  Ross ;  assigned 

Street,  Bloomsbury.  to  William  Wyke  Smith,  Southampton  M. 

Gunner,  Charles  James,  17,  Great  Russell  William  Gunner,  Bishop's  Waltham. 

Street ;  and  Bishop's  Waltham. 

Gray,  Owen,  West  Ham  Lane.  James  Templer,  23,  Great  Tower  Street. 

Gregory,  Thomas,  5,  Upper  Montague  Street.  Jonas  Gregory,  Clement's  Inn. 

Griffiths,  Thomas,  Bishop's  Castle.  John  Griffiths,  Bishop's  Castle. 

Garbett,  Edmund,  Wellington.  John  Tanner,  Wellington. 

Gel],  Alfred,  45,  Penton  Place ;  New  Ormond  Francis  Harding  Gell,  Lewes. 

Street ;  and  Lewes. 

Gates,  Henrj   Pearson,  12,  Ampton  Street,  Thomas  Holt,  Gloucester. 

Gray's  Inn  Road;  13,  Featherstone  Buil* 

dings:  Wotton. 

Gdl,  James  Charies,  5,  Great  Chart  Street ;  William  Brook,    Kenninghall  ;    assigned  to 

Gray   Terrace  ;   Buttisland   Street  ,*    and  William  Ranson,  Stowmarket ;  assigned  to 

Singleton  Street.  Daniel  Calver,  Kenninghall. 

Harrison,  John  Pryce,  27,  Henrietta  Street ;  Francis  Allen,  Welshpool. 

and  Welshpool. 

Hall,  Charles,  Cliiheroe.  Henry  Hall,  Clitheroe. 

{To  be  continued,] 
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SUPERIOR  COURTS. 


l4irli  Cfj^MnulloT'i  Caurt. 

PRACTICE. — NEW  GENERAL  ORDERS. 

No  order  of  any  branch  of  the  Court  is  to  be 
treated  as  a  nullity,  how  irregular  eoever 
it  may  be^  but  it  must  be  tUscharg-ed  bffore 
a  contrary  order  can  be  properly  made, 

Where  a  aecree.was  made  in  a  cause  at  the 
Bolls,  directing  certain  inquiries,  irfter  the 
20rA  of  May  1837»  when  the genend  orders 
of  the  Sth  of  May  came  into  operation,  and 
the  report  subsequently  made  being  incom- 
plete was  referred  bad  by  the  Fice  Chan^ 
cellar  to  be  remewed,  that  act  of  the  latter 
Court  had  not  the  effect  of  taking  the  cause 
from  the  Rolls. 

Tlu8  was  aa  appeal  motion  from  an  order 
of  tke  Fwe  Chancellor,    It  appeared  that  the 
ori^iiial  bill  was  filed  in  179/*    There  was  a 
decree  of  reference  to  the  master  in  1803,  and 
in  1810  the  master  made  his  report.    Upon 
that  report  and  for  further  directions  the  cause 
came  on  to  be  heard  at  the  Rolls  in  1834, 
when  a  further  reference  to  the  master  was 
ordered.    To  the  report  made  in  pursuance  of 
that  order,  exceptions  were  taken  by  the  de- 
fendants, who  set  them  down  for  hearing  be- 
fore the  P^ioe  Chancellor,  the  plaintiffs  having 
at  the  same  time  set  the  cause  aown  for  hearing 
at  the  Rolls.    The  exceptions  were  beard  by 
the  f^ice   Chancellor,  Feb.    1837,   when  his 
Honour  finding  the  report  not  to  embrace  all 
the  necessary  enquiries,  by  an  order  of  the  3rd 
of  March  referred  it  back  to  the  Master  to  he 
reviewed^  reserving  the  consideration  of  costs. 
Master  Martin,  who  made  the  original  report, 
htmg  absent   from  illness,   the  matter  was 
transferred  to  Master  Wingfield,  who  in  pur- 
aaaihee  of  the  last  mentioned  order,  made  his 
rqKMt  the  30th  of  May  1839.    To  that  report 
the  pUdntifis  took  exceptions,  and  on  the  lOth 
of  June  they  obtained  an  order  to  set  the  ex* 
ceptions  down  for  hearing  at  the  Rolls,  toge- 
ther with  the  cause  on  further  directions,  and 
on  the  14th  of  June  they  served  the  defendants 
with  that  order,  while  on  the  25th  of  the 
same  month  the  defendant  served  the  plaintiffs 
with  an  order,  obtained  by  them  on  the  19th 
of  June,  to  confirm  the  report  before  the  f^ice 
Chancellor.    His  Honor  afterwards  made  two 
orders,  an  order  nisi  on  the  6th  of  July,  and  an 
order  absolute  on  the  15th  of  July,  for  confirm- 
ing the  report.    In  the  be^ning  of  the  present 
▼ear  the  piaintifis  moved  his  Honor  to  discharge 
both  these  orders  as  being  irregular,  which  ap- 
plication his  Honor  refused  by  an  order  dated 
the  23d  of  April  last.    The  present  motion  was 
for  dischargmg  this  last  order  and  also  the 
orders  of  the  6th  and  13th  July  last;  and  tdso 
in  case  the  Lttrd  Chancellor  should  be  of  opi- 
-  luon  thait  the  exceptions  to  the  last  report 
ought  to  be  heard  before  the  l^ee  Chancellor, 
.  then  the  motion  had  further  for  its  object  to 
discharge  the  plaintiffs  order  of  June  last,  for 
setting  the  exceptions  down  at  the  Rolls,  and 
in  such  case  that  they  might  be  set  dowi) 


liefore  his  Lordship  ^vith  the  cause  upon  fur- 
ther directions. 

Mr.  fFigram  and  Mr.  Mylne  for  the  plun- 
tiffs,  in  support  of  the  motion,  submitted,  in 
the  first  place,  that  theur  clients  were  quite  re- 
gular in  setting  the  exceptions  down  ift  the 
Rolls  vrith  the  cause.  The  ori^nal  dscree  in 
1834,  was  made  at  the  Rolls,  and  by  the  3d 
and  4th  rules  of  the  10th  of  the  new  general 
orders,  dated  the  5th  of  May  1837,  for  better 
regulating  the  hearing  of  causes  and  other  mat- 
ters in  Chancery,  the  cause  properly  belonged 
to  the  Rolls,  and  all  subseauent  nearings  of  the 
cause  on  exceptions  ana  further  d&ections 
should  be  at  the  Rolls.  The  setting  down  of 
the  exceptions  before  the  Fice  Chancellor  m 
1837,  and  the  order  then  made  to  refer  back 
the  report,  did  not  take  the  cause  from  the 
Rolls.  The  reservation  of  costs  in  that  order 
had  not  that  effect.  Senior  y.  fFUks.^  The 
second  and  principal  ground  for  the  present 
motion  was,  that  the  orders  of  the  6th  and 
13th  of  July  were  unquestionably  irregular,  in 
this,  that  the  defendants  did  not  first  set  aside 
the  order  of  the  10th  of  June  for  setting  the 
last  exceptions  down  at  the  Rolls.  That  order 
could  not  be  treated  as  a  nullity.  Body  v.  Kent> 
His  Lordship  had,  over  and  over,  withm  the 
last  three  years,  declared  in  this  court,  that  no 
order,  however  irregular,  could  be  treated  as  a 
nullity.  Such  an  order  should  be  first  dischar- 
ged, before  any  other  order  could  be  made  in 
the  cause. 

Mr.  Stuart  and  Mr.  Bethell  insisted  that 
the  orders  of  the  6th  and  15th  of  July  were 
quite  regular.  The  defendants  had  properfy 
set  down  the  cause  for  confirming  the  report 
and  for  further  directions  in  the  ^ce  Cnan- 
cellor's  Court.  The  cause  had  properly  be- 
longed to  that  court  from  the  date  ofthe  order 
made  on  the  defendant's  exceptions,  referring 
the  report  back  to  be  reviewed.  The  report 
then  made  bore  upon  the  face  of  it,  to  be  a  re- 
port in  pursuance  of  that  order  of  the  Vice 
Chancellor.  Was  not  that  therefore  the  proper 
court  for  obtaining  the  orders  for  conm-mmg 
the  report  which  was  made  to  that  Court  in 
pursuance  of  its  order } 

The  Lord  Chaneellor.^^Th\B  is  a  question  of 
great  importance,  being  in  fact  whether  par- 
ties  can  treat  an  order  of  this  Court  as  a  nullity. 
There  was  an  order  obtained  at  the  Rolls  to 
set  down  the  exceptions,  with  the  cause  upon 
further  dh^ctions.  The  defendants,  with  full 
knowledge  of  that  order,  obtain  an  order  nisi, 
and  another  order  for  confirming  the  report  in 
the  Vice  Chancellor's  Court,  and  for  setting 
down  the  cause  for  fiirther  directions  in  that 
court.  The  report  was,  as  it  purported  to  be, 
in  pursuance  ofthe  order  of  the  Vice  Chancellor 
of  tbe  3d  of  March,  1837.  But  the  irregidarity 
^vas  in  treating  the  order  of  the  Judge  at  the 
Rolls  as  a  nullity.  If  the  registrar  had  been 
informed  that  there  was  an  order  for  setting 
down  the  exceptions  at  the  Rolls,  he  would 
not  have  drawn  up  the  order  for  proceeding 
before  the  Vice  Chancellor,    lliis  Court  will 


«  2  Keen  210. 


^  1  Merival,36l. 
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nrol  Mrmit  the  oreyious  order  to  be  treated  as 
•  nuiUty,  and  while  that  order  stands,  no  pro- 
ceediBj^  inconsistent  with  it  can  be  taken  in 
the  cause.  Exceptions  cannot  be  set  down  in 
one  branch  of  the  Court,  and  a  report  set 
down  to  be  confirmed  in  another.  It  was 
extraordinary  that  the  defendants  should  thus 
proceed  after  notice  of  the  order  of  the  Rolls ; 
these  orders,  the  order  nm  and  the  other  of 
the  13th  of  July,  most  be  discharged  with 
costs.  It  is  not  necessary  for  me  to  gi?e  niv 
4)pinion  as  to  the  j^eneral  orders  of  May  183/, 
as  my  judgment  is  founded  on  the  irregularity 
of  treating  the  order  of  the  Rolls  as  a  nullity ; 
but,  if  I  were  called  on  to  give  an  opinion,  I 
should  say  that  the  Rolls  is  properly  the  Court 
before  which  this  cause  should  proceed.  The 
order  of  the  Vice  Chancellor  of  March  1837, 
was  the  order  that  zUl^  the  Master  authority 
to  review  the  report,  but  the  matter  to  be  en- 
quired of  was  part  of  what  was  previously 
referred  by  the  decree  at  the  Rolls,  and  the 
Master  to  whom  that  reference  was  made  being 
too  ill  to  make  the  effectual  enquiry,  the 
matter  was  transferred  to  another  Master  by 
the  Vice  (chancellor's  order.  That  Master  re- 
.  ported  on  the  matter  previously  referred  by  the 
decree.  I  have  no  doubt,  if  it  were  necessary 
for  me  to  decide  on  the  new  orders,  that  the 
Rolls  is  the  branch  of  the  Court  which  ought 
.to  have  cognizance  of  the  cause,  and  there 
also  it  is  more  likely  that  it  will  be  sooner  dis- 
posed of.  In  discharging  the  Vice  Chancellor's 
orders,  which  I  do  with  costs,  the  exceptions 
will  remain  to  be  heard  at.  the  Roils ;  some 
stop  must  be  put  to  this  contest  about  the  two 
branches  of  the  Court.*: 

fTUkins  v.  Siecen$. — ^At  Westmiaster,  May 

BUh,  1840.  

'  Qttten'ir  Bencf^. 

.  [Before  the  Pour  Judges.] 

LAW  RBLAtINO  TO   H0R8B8. 

A  gentleman  going  to  buy  a  horsey  and  get- 
ting permitmH  to  trjf  t/,  may  not  only  ride 
it,  out  may  bonft  fide  put  a  groom  on  it  to 
trjf  it,  and  aitist  him  in  forming  an  opinion 
of  its  value. 
Case  for  an  injury  done  to  a  mare.    The 
.  declaration  alleged  that  the  phdntiff  was  pos- 
sessed of  a  mare  of  great  value,  and  that  the 
defendant  at  lus  request  had  the  care  and  cus- 
tody of  the  said  mare  of  the  said  plaintiff,  for 
'  the  purpose  of  trying  it,  whereby  it  became 
^  his  auty  to  take  proper  care  of  the  same.  The 
'dedanuion  then  went  on  to  allege  that  the 
defendant  did  not  take  proper  care  of  the  mare, 
that  she  received  a  severe  injury,  and  died  from 
the  effects  of  it.   A  count  in  trover  was  added. 
The  defendant  pleaded  not  guilty.    The  cause 
was  tried  before  Mr.  Justice  Coteridge,  when 
it  wpeared  that  the  mare  in  question  was  sent 
to  Shackell's  livery  stables^  for  sale ;  that  die 
defendant  saw  the  mare  and  expressed  a  wish 

'  On  the  last  preceding  day  of  his  Lordship's 
sitting,  there  was  a  long  argument,  whether  a 
motion  in  a  caosie  marked  for  the  Rolls,  was 
to  be  made  there  or  before  the  Vice  Chancijlor. 


to  try  it.  He  received  permisaioa  Utdo  so,  and 
rode  it  a  short  distance  to  a  friettd*a  house, 
where  he  stopped,  and  after  having  some  efNi* 
versation  witn  nislfriend,  put  his  friend's  groom 
on  the  mare,  which  shortljr  afterwards  ran  away 
with  the  groom,  threw  him  off,  and  then  run- 
ning against  some  palings  in  the  park,  spiked 
itaelf  and  was  killed.  Under  these  circum- 
stances the  learned  iiidge  was  of  opinion  that 
the  defendant  had  done  nothing  which  he  was 
not  entitled  to  do,  and  thereme  dnrected  a 
nonsuit. 

Mr.  Kelly  now  moved  to  set  aode  this  non- 
suit. The  defendant  had  obtained  permtsnon 
to  try  this  maie,  and  he  had  no  ng|ht  to  put 
another  person  on  its  back.  [Lord  jDenmaob 
C.  J.— There  might  not  be  a  fair  trial  without 
putting  another  roan  on  the  mare's  back.] 
Tliat  18  taking  another  man's  opinion^  and  not 
forming  his  own.  In  Bringloe  v.  Marrice* 
this  very  question  arose,  and  it  was  held  theiv 
that  a  man  borrowing  a  horse  may  not  pot  his 
servant  on  it ;  but  that  a  man  hiring  a  hor^ 
for  a  time  maj^.  This  case,  however,  is  still 
stronger.  It  is  clear  that  the  defendant  had 
no  right  to  put  the  mare  out  of  his  own  eom» 
trottl  without  receiring  a  licence  for  that  piMr- 
pose.  Here  the  servant  was  not  the  defendaml'i 
servant,  nor  did  the  defendant  accompany 
him  in  his  ride.  In  evenr  respect,  ther^off, 
the  horse  was  out  of  the  defendant's  controid. 
The  permitting  the  ((room  to  ride  it  was  there- 
fore a  conversion.  Suppose  the  groom  hiMi 
been  dishonest,  and  haa  carried  off  the  horse» 
no  action  for  its  value  could  have  tieen  mai«- 
tained  against  the  defendant,  for  the  groom 
would  not  have  been  his  agent  for  the  purpose 
of  the  larceny.  That  shews  that  the  giviosg  ^P 
the  mare  to  the  groom  was  parting  ifitfar  the 
possession  of  it  to  a  stranger.  That  waa  ao 
unlawful  conversion.  [Mr.  Justice  Littltdttle, 
Does  it  amount  to  that }  or  is  it^ore  th^i  that 
he  put  the  mare  into  the  hands  of  .the^rannu 
to  have  his  own  opinion  confirmed  by  that  of 
a  man  of  skill.  1  He  had  no  right  to. do  that 
without  a  specific  permission.  ^[Lord  Denman, 
C.  J.,  can  It  be  said  that  he  had  no  riglit  to  do 
this?  He  had  a  right  to  try  the  mare.  Was  not 
this,  if  done  bond  fide,  a  mode  of  trial.]  To 
hold  it  to  be  so,  will  be  to  open  a  door  to  a 
very  unUmited  mode  of  treating  the  property 
of  other  people. 

Lord  Denman,  C.  J.— -According  to  this 
argument,  if  a  man  went  to  buy  a  horse  with 
a  new  that  his  groom  should  ride  it,  be  must 
not,  without  asking  specific  permission  to  do  so, 
tell  his  groom  to  get  on  it  and  try  it.  There  is 
nothmg  to  support  the  special  count. 

Mr.  Justice  LittUdtue, — If  jfou  borrow  an 
horse  for  one  purpose,  and  use  it  for  adiffefient 
purpose,  that  is  a  conversion.  Such  does  not 
Mpear  to  b^  the  fact  on  the  circumstances  of 
this  case, 

Mr.  Justice  Paiteson^  and  Mr.  Jus^e  ^i7- 
liama  concurred. 

Rule  refused. — Lord  Camoys  v.  Sourr,  derk, 
T.T.  1840.    Q.B.  F.J. 

»  1  Mod.  210, 
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ATTOBNBT.— ANBWBUINO  1IATTBR8   IN  AFfl- 

DATIT8. 

Tiltf  Coart  ufili  grant  a  mie  nisi  reqwring  an 
attwmeyto  answer  the  matters  in  theuffida" 
vity  in  reepect  aj  certain  misconduct  of  the 
attorney  %n  appropriating  money  to  hts  own 
me  far  the  recouery  of  which  a  hiU  has 
been  filed  in  equity. 
Cote  mo^ed  for  a  rule  to  shew  cause  why 
an  attorney  whose  name  was  not  mentioned, 
Bhonld  not  answer  the  matters  in  the  affidavit, 
and  why  he  should  not  be  struck  off  the  roll. 
The  substance  of  the  affidavit  was  that  certun 
anms  of  trust  money  had  come  into  the  hands 
of  the  attorney  in  a  particnlar  manner,  for  the 
purpoee  of  laying  them  out  in  certain  securi- 
ties.   The  mode  suggested  was  by  means  of 
fraudulrat  and   false    representations.     The 
monies  so  obtained  were  applied  by  the  attor- 
ney  to  his  own  purposes.    When  these  mal- 
versadons  were  discovered,  a  bill  in  equity  was 
filed  agunst  the  attorney.     Since  the  bill  had 
been  filed,  the  attorney  absconded.    The  ob- 
ject of  the  present  application  was,  that  in 
respect  of  the  misconduct  of  the  attorney  in 
the  course  of  the  transactions  he  might  be, 
compelled  to  answer  the  matters  in  the  affi- 
davit, and  be  struck  off  the  roll. 

Caieridge,  J.— The  difficulty  I  feel  is,  that  I 
am  called  on  to  act  summarily  with  respect  to 


I  de  bene  esse  on  the  passing  of  the  Indemnity 


I  Act. 

Application  granted.— ^df/Hir/tf  Hair,  T.  T. 

1840.    Q.  B.  P.  C. 


Cur,  adv.  vuU. 
Coleridge,  J.— I  think  anile  m^y^e granted. 
"  Ride  granted,  Ea  parte.  »  T.  1. 1840. 

Q.fi.P.G. 


VXAHiKATlOM  OF  ARTfCLBD  CtBRK.— KKEOIr 
SinNTOF  AB«6N1IBNT.— INDMMITY  ACT. 

'    lyhere  an  enrolment  qjT  «•  assignment  has 
not  taken  place  within  sis  months  q/ter 
execution,  the  Court  wilf,  under  special 
circumstances,  allow  the  clerh  to  be  exa^ 
mined  de  bene  esse 
This  was  an  application  by  an  articled  clerk 
for  leave  to  be  examined  under  these  circum- 
tttaneea :  the  clerk  had  been  articled  on  3d 
March.    The  master  dying,  he  was  assigned  in 
November  1838;   this  assignment    was  not 
enrolled  within  six  months  after  its  execution; 
The  time  of  service,  therefore,  would  only 
oouttt  from  the  date  of  the  enrolment,  and 
not  from  the  date  of  the  assignment.    The 
consequence  was,  therefore,  that  a   certwn 
oortion  of  his  service  would  not  be  regular. 
The  object  of  the  present  application  was  to 
permit  the  applicant  to  be  examined  de  bene 
nse  in  the  present  term,  to  be  admitted  this 
term  in  case. the  Annual  Indemnity  bill  passed 
before  the  time  for  admission.  ^ 

Afaeaulay  supported  the  application,  and 

submitted  that  under  the  special  circumstances 

of  this  case,  the  Court  would  be  inchned  to 

permit  the  proposed  examination  to  take  place. 

Coleridge,  J.— I  think  he  may  be  examined 


Src^equer  of  9U»f  • 

CAPIAS.— SUMMONS.— ARRKST.—FRlSOWBn. 

^  writ  of  summons  must  be  issued,  but  need 
not  be  served,  btfore  a  capias  is  issued;  but 
the  Court  will  compel  a  pknniiffto  serve  a 
defendant  with  a  copy  in  a  reasonable  time 
qfter  issuing  the  capias. 

In  this  case  the  defendant  had  been  arrested 
on  a  capias  issued  under  a  judge's  order,  made 
in  pursuance  of  1  &  2  Vict,  c,  110,  s.  3$  but 
he  had  not  been  served  with  a  copy^  of  the 
writ  of  summons,  either  before  or  since  his 
arrest. 

Ball  now  moved  for  his  discharge.  Before 
any  application  can  be  made  for  a  capias  under 
this  at't,  a  writ  of  summons  must  have  been 
saed  out.  This  appears,  first,  from  the  words 
of  the  5th  section,  **  that  such  special  order 
may  be  made  at  any  time  after  the  commence- 
meot  of  the  suit;"  and  secondly,  from  its 
being  the  practice  to  entitle  in  the  cause  all 
affidavits  used  in  applying  for  such  a  capias. 
Then  as  the  plaintiff  is  not  bound  under  this 
act  to  serve  the  defendant  with  a  copy^  of  the 
capias,  he  has  no  other  means  of  knowing  the 
amount  of  the  debt  for  which  the  action  hi 
from  the  writ  of  summons. 

,  _.    No  doubt  .a  writ  of  summons 

must  be  issued  before  any  capias  can  be  applied 
for;   but  must  it  be  served  on  the  party? 
That  is  another  question,    lliat  there  is  no 
illegality  in  taking  a  party  into  custody  who 
has  not  been  served  with  a  copy  of  a  writ  of 
summons,  appears  dictihctlj  from  the  subse- 
quent clause  of  the  5th  section,  which  provides 
expressly  that  "  a  defendant  in  custody  on  any 
such  arrest,  and  not  previously  served  mth  a 
copv  of  the  writ  i>f  summons,  may  be  lawfully 
served  therewith.*'    The  inconvenience  would 
be  great  if  parties  living,  suppose  in  North* 
umberiand,  were  not  to  be  allowed  to  make 
affidavits,  for  the  purpose  of  obtaining  a  capias, 
unless  a  writ   of  summons  was  previously 
served.    But  the  defendant  is  certainly  enti- 
tled to  have  a  copy  of  the  writ  of  summons 
served  on  him«  as  until  then  he  does  not  know 
what  he  is  to  enter  an  appearance  or  make 
answer  to.     You  may  therefore  have  a  rule 
to  shew  cause  why  the  defendant  should  not 
be  discharged  out  of  custody,  unless  within 
four  days  the  plaintiffs  serve  him  with  a  copy 
of  the  writ  of  summons. 
Rule  accordingly. 

Bell  then  applied  to  have  the  rule  drawn  up 
with  costs. 

Parhe,  B.— You  are  not  entitled  to  costs 
unless  you  shew  some  special  wrong  done  to 
you.  if  it  should  appear  that  the  plaintiff  has 
wantonly  kept  the  cfefendant  one  moment  in 
prison,  tiie  Court  will  know  how  to  deal  with 
the  case,  and  will  visit  him  with  costs. 

Rule  accordingly.—- ^rooAtf  v.  SneU,  E.  T. 
1840.    Exch. 


1^9  QiiNfi*#  Beneh.-^SUimgi.'^Reiult  of  the  Sgaminaiian.^Lam  Bilis,^  Utter  Bos. 


Wood  V.  Hitcbfnga,  esceptionttoantwert^dtfeiidtmt 
{CarpBrmtUm  ofOlo*$ier)'^-9ei  down  Mmy  14 

Whlttng  V.  Force,  fitriker  dirtctknt  and  autt—eet 
down  Mmy  16 


COURT  OF  QUEEN'S  BENCH, 

DrUuty  Term,  3  Ficioria, 
Sth  June,  1840. 

This  Court  will,  on  the  18th  initaQt  aod  the 
six  foUomag  days,  except  Sunday,  hold  sit- 
tings, and  will  proceed  in  disposing  of  the 
business  in  the  Court,  and  hear  the  Country 
New  Trials,  now  in  the  New  Trial  Paper,  and 
will  give  judgnenC  in  cases  which  shall  then 
be  pending. 

The  Court  will,  on  Monday  the  15th,  Tues- 
day the  16th,  and  Wednesday  the  l/th  June, 
take  Motions  and  the  Peremptory  Paper. 


COMMON  LAW  SITTINGS. 


Monday     .,     29}^torjrei.''''' '^" 
WeS2dayJuly^}Common  Juries. 


Sitthgi  m  end  fjfier  TrinUy  Term,  1840. 

fit  TVnn. 

Monday  ....  June  15  |  Tuesday  ....  June  16 

j0erTerm, 

Thursday,  • .  .June  18  1  Friday June  19 

I     (to  acQourn  only) 

The  Court  will  sit  at  eleven  o'clock  in 
I'erm,  in  Middlesex;  at  twelve  in  London; 
and  in  both  at  half-past  nine  after  Term. 

Long  Causes  will  probably  be  pos^ned 
from  the  28th  of  Mav  and  the  1st  of  June  to 
June  Uie  18th ;  and  all  other  Causes  on  the 
Lists  for  Uie  28th  of  May  and  the  Ist  of  June, 
will  foe  taken  from  day  to  day  until  they  are 
tried. 

Undefended  Causes  only  will  be  taken  on 
the  15th  of  June. 

Short  Defended  as  well  as  Undefended 
Causes  entered  for  the  Sitting  on  June  16th, 
will  be  tried  on  that  day,  if  the  Plaintiflfs  wish 
it,  unless  there  be  a  satisfactory  affidavit  of 
merits. 


Sitti$^s  at  Nisi  Prius,  qfter  Trinity  Term,  1840. 

MIDDLBSBX. 

Thursday  Jime  18    Common  Juries. 

Friday 

Saturday 

..     22 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 


19  1  Revenue  &  (kim.  Juries, 
(Customs.) 
Revenue  ancl  Com.  Juries, 


20  J     (Customs.) 

{Revenue  ancl  Com. 
(Excise.) 

231 

2^  K  Common  Juries. 

26| 

26  >  Special  and  Com.  Juries. 

27} 


Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

The  Court  will  sit  at  half-past  nine  o'ckNsk. 


I] 

"    ^  vSpecul  and  Com.  Juriet. 

'.'.  ej 
••  it 

'  *  10  /Oommon  Juries. 


..  11 
..  13  j 


RESULT  OF  THE  EXAMINATION. 


LONDON. 

Friday     June   19  |  To  Adfourn  only. 


Tbb  number  of  candidates  who  attended  at 
the  Law  Society  on  the  9th  instant  to  be 
examined,  was  145  ;  and  though  we  under- 
stand thirare  were  few  very  excellent,  the 
examination  was  on  the  whole  satisfiactory, 
and  certificates  of  fitness  were  granted  to 
all.  There  were  two  persons  whose  testi- 
monials of  service  were  not  deemed  suffi- 
cient, and  two  who  had  giyen  notice  did 
not  attend. 


LIST  OF   LAW  BILLS   IN  PARLIA* 
MENT,  WITH  NOTES. 

ttouit  at  UrIM. 

Tavistock  Small  Debts  Court. 
[Passed.] 

9auU$  of  €anmatut. 

Small  DebtCourU  for 

Liverpool,  Marylebone, 

Wakefield  Manor. 
Metropolitan  Police  Courts. 

[In  Committee  J 
Aston  Small  Debts  Court. 

[Passed.] 

RBM OVAL  OF  COURTS  OF  LAW. 

Petitions  in  favour   have  been   presealed 
from  the  attorneys  in 
hie  of  Wight, 
Nottingham. 

•*•  The  other  Bills  remain  as  Ui  our  last 
report. 


THE  EDITOR'S  LETTER  BOX. 


The  letters  of  J.  W.  M.;  "Justus;"  W.  W. 
E. ;  C.  L.  B. ;  "A  Reader  ;"  J.  B.  jun. $  and 
'*A  Barrister  $"  have  been  received. 


Srtie  Utqal  ^bwvi^tv. 


SATURDAY,  JUNE  20,  1840. 


.•• 


QuodmagisadNos 


Pertinet,  et  netcire  malam  eat,  agitamiiB. 


HORAT. 


THE  LATE  ATTEMPT  ON  HER 
MAJESTY'S  LIFE. 

Wx  have  recently  had  to   consider  that 
■pedes  of  high  treason  which  consists   in 
levying  war  against  the  Sovereign/  but  we 
certainly  did  not  expect  that  we  should 
have  to  bring  under  our  readers'  notice  the 
law  relating  to  that  other  branch  of  it  which 
oonoems  a  direct  attempt  on  the  life  of  the 
Sovereign.     We  are  sorry  to  say  that  we 
have  already  had  to  advert  to  the  law  re- 
lating to  this  subject  on  the  occasion^  of 
the  attack  on  his  late  Majesty  King  Wil- 
liam, which  is  as  follows  : — "  The  life  of 
the  King/'  says  Lord  Hale,  "  who  is  the 
head  of  the  body  politic,  and  the  cement  of 
the  social  bond!,  cannot,  in  the  ordinary 
ooone  of  things,  be  taken  away  by  treason- 
able practices,  without  involving  the  whole 
nation  in  blood  and  confusion;  and,  con- 
sequently, every  stroke  levelled  at  his  per- 
son is  levelled  at  the  public  tranquillity."  i 
This  is  the  recognized  rule  of  the  common  ' 
law  on  the  subject ;  but  the  statute  law  is 
even  more  predse.     By  the  well-known  act  . 
25  £dw.  3,  St.  5, '  c.  2,  which  East  calls 
"  the  standard  of  high  treason/'  it  is  de- 
dared  to  be  high  treason  "when  a  man 
doth  compass  or  imagine  the  death  of  our 
Lord  the  King,  and  thereof  be  proveably  at- 
tainted of  open  deed  by  the  people."     But 
a  late  statute  (36  Geo.  3,  c.  7)  is  more 
directly  applicable  to  the  late  offence ;  it  is 
thereby  enacted  (s.  I)  that  if  any  person, 
during  the  natural  life  of  the  king  then 
reigning  (Geo.  3),  and  until  the  end  of  the 
next  session  of  paijiament,  after  a  demise  of 
the  crown,  shall  within  the  realm  or  with- 
oQt,  compass*  imagine,  invent^  devise,  or 


•  19  L.  0, 97, 
VOL,  XX. — NO.  596. 


b  4  L.  0. 129. 


intend  death  or  destruction,  or  any  bodily 
harm  tending  to  death  or  destruction,  maim 
or  wounding,  imprisonment  or  restraint  of 
the  person  of  the  King,  his  heirs  or  succes* 
sors,  he  being  convicted  thereof  upon  the 
oaths  of  two  lawful  and  credible  witnesses 
upon  trial,  or  otherwise  convicted  or  at- 
tainted by  due  course  of  law,  shall  be 
deemed,  declared,  and  adjudged  to  be  a 
traitor."  This  section  of  this'  last  act  is 
made  perpetual  by  the  57  Geo.  3,  c.  6,  s.  1. 
Under  these  statutes  it  has  been  held,  that 
the  mere  imagination  of  the  heart,  if  any 
open  or  overt  act  be  done  towards  effec- 
tuating the  design,  is  deemed  the  same 
degree  of  guilt  as  if  carried  into  actual  exe- 
cution.® 

There  are  two  other  acts,  which  were 
passed  soon  after  the  attempt  made  by 
James  Hatfield  on  his  Majesty  King  George 
the  Third,  which  bear  on  this  subject.  By 
the  39  &  40  Geo.  3,  c.  93,  it  is  enacted, 
that  in  cases  of  high  treason  and  misprision 
of  treason,  where  the  overt  act  aUeged  in 
the  indictment  shall  be  assassination  of  the 
King,  or  any  attempt  against  his  life  or 
person,  whereby  his  life  may  be  endangered, 
or  his  person  suffer  bodily  harm,  the  offen- 
fender  shall  be  tried  in  the  same  manner  as 
if  charged  with  murder,  but  be  punishable 
as  in  cases  of  high  treason ;  and  by  39  & 
40  G.  3,  c.  94,  if  any  person  charged  with 
treason  shall  prove  to  be  insane,  the  jury, 
if  they  acquit  him,  shall  declare  whether  he 
was  acquitted  by  them  on  account  of  in- 
sanity, and  the  offender  shall  be  kept  in 
custody  till  his  Majesty's  pleasure  be  known, 
and  his  Majesty  may  give  an  order  fbr  the 
safe  custody  of  such  insane  person. 


c  1  Hale,  107;  1  Hawk.  c.  17,  s.  8;  1  East, 
P.  C.  58. 
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The  example  of  a  trial  for  high  treason, 
the  most  analogous,  as  to  the  description  of 
the  offence,  to  that  which  is  about  to  be 
had,  b  certainly  that  of  James  Hatfield,  in 
May,  1800,  who  made  an  attempt  on  the 
life  of  George  the  Third  by  firing  a  pistol 
at  him  in  Drury  Lane  Theatre.  The  pri- 
soner, however,  in  that  case  was  acquitted 
on  the  ground  of  insanity ;  and  from  the 
published  accounts  of  the  present  case,  it 
would  appear  that  there  is  no  ground  for 
setting  up  this  defence  on  this  occasion. 

The  Criminal  Law  Commissioners,  in 
their  Fourth  Report^  ^  propose  that  in  the 
new  Digest  of  the  Criminal  Law^  the  divi- 
sion of  treason  should  be  strictly  conform- 
able to  that  which  they  consider  to  be  the 
real  principle  of  the  offence,  namely,  that 
the  crime  should  consist  wholly,  as  in  the 
present  instance,  of  a  direct  attack  upon 
the  person  or  authority  of  the  sovereign  as 
head  of  the  state  ;  and  in  order  to  render 
the  law  consistent  in  this  respect,  they  pro- 
pose to  remove  from  the  present  lieit  of 
treasons  such  offences  as  do  not  come  with- 
in this  principle,  and  to  insert  them  under 
the  heads  of  felonies  or  misdemeanors  with 
appropriate  punishments. 

The  person  who  made  the  attack  would 
teem  to  have  attempted  the  life  not  only  of 
the  Queen  but  of  Prince  Albert.  Of  course, 
the  crime  of  the  attempt  on  the  Prince  has 
merged  in  the  greater  offence  of  the  attempt 
on  her  Majesty.  It  is  to  be  observed,  how- 
ever, that  an  attempt  on  the  life  of  the 
Prince  is  not  treason,  as  we  already  have 
had  occasion  to  show.^  "  A  titular  king," 
says  Hawkins,  "  as  the  husband  of  a  Queen 
Regnant  seems  to  be  within  the  words  (of 
the  Stat.  11  Hen.  7,  c.  I)  yet  it  is  clearly 
9ot  within  the  meaning  of  this  law ;"  and 
Lord  Hale  says  "  llie  husband  of  a  Queen 
Regnant  is  not  a  King  within  the  law  (the 
Statute  of  Treasons)  for  the  Queen  still 
holds  her  sovereignty  entirely  as  if  she  were 
sole.  Vide  1  Mary,  c.  2,  sess.  3,"  which  is 
the  statute  expressly  making  any  attempt 
on  the  life  of  King  Philip  treason. 

The  crime  for  which  the  present  prisoner 
will  be  indicted  is  of  the  very  highest  nature 
in  the  calendar — high  treason  of  the  worst 
description. 

It  appears  to  be  questioned  whether  the 
pistols  were  actually  loaded  with  ball,  or 
with  any  substance  that  could  destroy  life, 
or  inflict  "  grievous  bodily  harm."  Pending 
this  doubt,  it  has  been  suggested  that  the 
addresses  to  her  Majesty  should  not  be  so 

^  Page  6,  as  reprinted  for  tbit  work. 
«  See  ante,  p.  67 


framed  as  to  deprive  or  tend  to  deprive  the 
accused  of  any  means  of  a  fur  and  unpre- 
judiced trial. 

BUSINESS  IN  PARLIAMENT. 


Wb  have  deeply  to  regret  the  state  of  the 
public  business  before  Parliament.  The 
whole  Session  has  been  wasted  in  mere 
party  conflicts,  to  the  entire  prejudice 
of  the  important  measures  now  pending, 
and  there  is  too  much  reason  to  fear  that 
Parliament  will  shortly  be  prorogued  with- 
out settling  any  of  them  satisfru^rily. 
First  and  foremost  stands  the  Lord  Chan- 
cellor's Bill  for  the  Administration  of  Jus- 
tice, which,  notwitlistanding  that  the  griev- 
ance is  admitted  on  all  hands,  and  a  iiart, 
at  least,  of  the  remedy  agreed  upon,  has 
made  but  little  progress  in  the  Select  Com* 
mittee,  which  has  only  had  one  short  m.eet- 
ing.  Then  the  Copyhold  Enfranchisement 
BiUs  (the  one.  Lord  Brougham's,  having 
been  referred  to  a  Select  Committee ;  the 
other.  Lord  Redesdale's,  standing  for  a 
second  reading)  remain  in  a  dormant  state, 
and,  probable  as  legislation  on  this  subject, 
seemed  at  the  commencement  of  the  Ses- 
sion, we  now  begin  almost  to  despair  of  it. 
Nor  is  the  Lower  House  a  whit  more  for- 
ward in  this  matter.  There  have  been  but 
few  Bills  introduced,  and  of  those  few  we 
cannot  say  with  certainty  that  any  one  will 
pass  into  a  law.  It  is  true,  that  when  once 
it  is  known  that  the  Session  is  to  end,  and 
when  once  the  great  party  struggles  are 
over,  business  goes  on  at  a  quicker  rate; 
still  we  much  fear  that  the  results  of  the 
present  Session  will  be  more  scanty  than 
almost  any  preceding  one. 

A  Bill  has  just  been  brought  in  "for 
making  provision  as  to  the  ofiice  of  Master 
in  Chancery  in  certain  cases." 


THE  LAW  OF 
JOINT-STOCK  COMPANIES.— No.  IV. 


POINTS  AS  TO  aAILWAT  OOMPANIBS. 

Wb  hope  to  be  able  to  continue  this  series  of 
papers,  so  as  to  give,  once  in  every  month,  an 
article  collecting  all  the  cases  on  some  branch 
of  it ;  but  this  must  not  prevent  us  bringing 
under  our  readers'  immediate  notice  any  nacent 
decisions  relating  to  the  general  subject.  We 
now  propose  to  mention  some  points  relaling 
to  railways ;  and  first,  as  to  the'  pou'er  of  a  rail- 
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way  company  to  abandon  part  of  their  nnder- 


The  case  of  Res  ▼•  Birmingham  Canal 
Navigation^  2  Wm.  Bla.  706,  is  somewhat 
in  point.  In  that  case  commissioners  were 
empowered  to  make  a  canal  from  a  place 
called  New  Hall  Rin(^»  Birmingham,  and  from 
such  other  places  near  tlie  town  as  might  be 
found  convenient.  The  commissioners  had 
bc^gun  a  cut  in  another  part  of  the  town,  and 
had  declared  their  intention  to  make  no  canal 
to  or  from  New  Hall  Ring ;  and  a  rule  was  dis- 
chaiged  by  Lord  Mantfieldt  C.  J.»  for  a  manda- 
mus to  the  company  to  complete  the  navigation 
by  making  a  cut  to  New  Hall  Ring.  His 
Lordsh^sudthe  act  imports  only  an  authority 
to  the  proprietors,  not  a  command.  They  may 
desist  or  suspend  the  whole  work ;  4 fortiori  any 
part  of  it.  But  it  is  to  be  observed,  that  this  was 
not  a  case  of  a  private  speculation,  for  the  ful- 
filment of  which  certain  indii^iduals,  desirous 
of  profit,  had  obtained  powers  from  the  legisla- 
ture on  stated  terms ;  and  it  appears  also,  that 
^e  commissioners  had  a  discretion  to  make  a 
cut  in  one  place  or  another  near  Birmingham, 
"  as  may  be  found  convenient."  With  respect 
to  companies  established  by  private  speculation, 
Lord  Etdon,  in  the  case  of  Biakemore  v.  Glnmor" 
ganMhire  Canal  Company,  1  M.^*  K.  154,  says,*'! 
apprdiend  those  who  come  for  these  acts  of  par- 
liament, do  in  effect  undertake  that  they  shall 
do  and  submit  to  whatever  the  legislature  em- 
powers and  compels  them  to  do,  and  that  they 
shall  do  nothing  else,  that  they  shall  do  and  for- 
bear all  that  they  are  thereby  required  to  do  and 
forbear,  as  well  with  reference  to  the  interests  of 
the  pubHc  as  to  the  interests  of  individuals ;"  and 
the  same  doctrine,  says  Lord  Denman,  C.  J.,  in 
the  Qaeen  v.  Eastern  Railwaff  Company,  2  Per. 
&  Dav.  656,  was  acted  on  in  its  fullest  extent  in 
Res  V.  Cumberufvrth,  3  B.  &  Ad.  108;  and  in  Ue 
T.  MiUner,  2  Mee.  &  W.  824.  In  the  case  of  the 
Queen  v.  Eastern  Railway  Company,  a  company 
bad  been  empowered  by  statute  to  make  a 
railway  from  London  to  Norwich  and  Yar- 
mouth, passing  through  Colchester,  and  requi- 
red to  set  out  any  devia^ns  from  the  parlia- 
mentary plan  before  the  27th  of  July  1839,  and 
to  make  their  compulsory  purchases  of  land  be- 
fore the  27th  July,  1840.  The  companyhad  for 
two  or  three  yean  proceeded  with  great  activity 


to  complete  the  line  as  far  as  Colchester,  but 
on  May  6th,  1839,  had  not  commenced  proceed- 
ings for  carrying  on  the  line  below  Colchester. 
This  course  was  approved  of  by  the  share-hol- 
ders at  large,  and  the  funds  of  the  company 
were  nearly  exhausted,  but  it  appears^  doubtful 
whether  the  company  had  any  band  fide  inten- 
tion of  completing  the  entire  line.    The  Court 
of  King's  Bench,  at  the  instance  of  a  small  pro*- 
portion  of  shareholders,  and  a  few  land-owners 
on  the  line,  made  absolute  a  rule  for  a  manda- 
mus to  the  company  to  set  out  their  deviation 
and  make  their  purchases   below  Colchester. 
The  judgment  in  this  case  we  first  gave  in  18  L. 
(>.  15),  and  it  has  been  subsequently  reported 
in  Regina  v.  Eastern  Counties  Railway,  2  Per. 
&  Dav.  648. 

In  our  fourteenth  volume,  p.  93,  we  con- 
sidered the  cases  relating  to  an  agreement  to 
withdraw  an  opposition  to  a  bill  in  parliament; 
and  we  stated  that  in  the  case  of  Simpson  v. 
Lord  Howden,  I  Keen  583,  Lord  Langdale, 
M.  R.,  appeared  to  think  that  such  an  agree- 
ment entered  into  for  a  pecuniary  considera- 
tion was  invalid.  On  appeal,  however,  to  the 
present  Chancellory  his  Lordship  expressed 
considerable  doubt  as  to  the  correctness  of  the 
Master  of  the  Rolls'  opinion,  Simpson  v.  Lord 
Howden,  1  Myl.  &  0.  101,  and  16  L.  O.  1G2, 
The  case  has  subsequently  come  before  the 
Courts  of  Common  Law.  In  the  report  in  the 
Court  of  Queen's  Bench  the  following  is  the 
statement : — *'  By  indenture  between  the  de- 
fendants, who  were  shareholders  in  a  projected 
railway,  and  the  plaintiflT,  a  peer  of  parliament, 
through  whose  estate  the  railway  was  to  pass, 
it  was  stipulated  on  the  one  hand  that  he 
should  withdraw  his  opposition  to  a  bill  then 
before  parliament  for  making  the  railway  ac- 
cording to  a  certain  line,  and  on  the  other 
hand  that  they  should  apply  the  next  session 
for  a  deviated  line ;  and  that  in  case  the  bill 
then  in  Parliament  for  the  original  line  should 
pass  during  the  then  present  session,  they 
would  mthin  six  months  after  its  passing  pay 
him  5,000/.,  as  compensation  for  the  damage 
his  estate  should  sustain  by  the  devuited  line, 
without  pr^i^ice  to  the  further  compensation 
to  be  paid  him  in  the  event  of  the  deviated  line 
not  being  adopted.  To  a  declaration  in  debt 
for  the  5,000/.,  alleging  that  the  plaintiff  had 
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withdrawn  Lis  opposition,  and  that  the  bill  had 
passed,  &c.y  the  defendants  pleaded — 1.  That 
they  had  abandoned  the  said  deviated  line,  and 
had  adopted  and  were  endea?ouring  to  pro- 
cure an  act  for  another  line,  which  would  en- 
tirely avoid  the  platntiflf's  estate;— 2.  That 
the  agreement  was  made  secretly,  without  the 
knowledge  either  of  those  through  whose  lands 
the  original  line  was  to  pass,  or  of  the  legisla- 
ture, and  was  kept  secret  till  the  passing  of 
the  act,  and  that  the  plaintiff  was  a  peer  of 
pflirUament.  And  it  was  held — I.  That  the 
first  plea  was  no  answer ; — 2.  As  to  the  second 
plea,  that  the  concealment  of  this  agreement 
from  the  legislature  was  a  fraud,  and  that  the 
plaintiff  could  not  recover/'  Lord  Howden  ▼. 
Simpion,  2  Per.  &  Dav.  714.  From  this  de- 
cision there  has  been  an  appeal  to  the  Exche- 
quer Chamber.  And  the  judgment  of  the 
Queen's  Bench  has  been  there  reversed,  «nd 
It  has  been  held — 1.  That  the  agreement  re- 
ferred to  was  not  illegal  on  the  ground  that  it 
had  been  concealed  from  parliament,  it  not 
appearing  on  the  face  of  the  agreement  itself, 
or- from  the  averment  in  the  •second  plea,  that 
it  was  the  intention  of  the  parties  at  the  time  of 
maldiur  it  to  conceal  the  agreement.  And  2. 
TiMit  for  the  same  absence  of  intention  the 
concealment  from  the  other  land-owners  did 
not  vitiate  the  agreement ;  and  semble,  that 
•▼en  if  such  intention  had  existed,  it  would  not 
have  vitiated  the  agreement,  at  least  on  the 
ground  that  it  enabled  the  plaintiff  to  make  a 
better  bargain  than  other  landowners.  And  3. 
Tliat  it  was  competent  to  the  plaintiff,  though 
a  peer  of  parliament,  to  make  the  agreement ; 
otherwise,  said  'findal,  C.  J.,  "a  peer  or 
member  of  parliament  woidd  be  placed  in  a 
worse  situation  than  any  private  individual." 
Error  has  been  brought  in  the  House  of  liords, 
and  the  case  is  there  still  pending. 

While  on  this  subject,  we  may  observe  that 
the  BiU  to  Regulate  Railways,  founded  on  the 
recommendations  of  the  Select  Committee, 
(which  see,  ante,  p.  49,)  has  been  introduced 
into  the  House  of  Commons,  and  the  superin- 
tendence of  all  railways  has  been,  by  this  Bill, 
placed  in  the  Board  of  Trade.  We  shall  print 
the  Bill  the  first  convenient  opportunity. 
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3  Vict.  c.  15. 

TITHE  COMMUTATION  AMENDMENT  ACT. 

[Continued /)rom  ;».  116.] 

5.  Certificate'^ of  commisnoners  to  be  evidence 
of  right  of  recoeery  or  retainer, ^Kvkd  be  it 
enacted,  that  in  every  such  case  the  production 
of  such  certificate  as  aforesaid,  or  of  an  office 
copy  thereof,  sealed  or  stamped  with  the  seal 
of  the  said  commissioners,  shall  be  su^cient 
evidence  of  the  right  to  recover  or  retain  the 
amount  or  excess  in  payment  which  shall  ap« 
pear  by  such  certificate  to  have  been  made  by 
the  land  owner  or  his  tenant  respectively. 

6.  PnmtiUmfor  occup^ng  tenant  paying  (in 
the  place  of  hts  iandiofi)  estimated  proportion 
of  refit-charge  in  aid  of  security, — And  ivhereas 
it  may  happen  that  a  tenant,  being  an  occupier 
of  lands,  who  shall,  by  virtue  of  the  provisions 
of  the  said  first-recited  act,  be  entitled  to  de- 
duct the  amount  of  any  rent-charge  from  the 
rent  payable  by  him  to  his  landlord,  may  be 
desirous  of  paying,  in  exoneration  of  such 
security  as  aforesaid,  the  proportion  of  rent* 
charge  to  which  the  lands  in  his  occupation 
shall  be  liable ;  be  it  enacted  that,  upon  the 
application  in  writing  of  any  such  tenant,  the 
valuer  or  valuers  shall,  in  like  manner  as 
aforesaid,  furnish  to  such  tenant  a  statement 
of  the  probable  amount  of  such  proportion  of 
rent*charge  as  aforesaid,  and  on  receipt  thereof 
the  tenant  may  cause  a  copy  of  such  statement 
to  be  served  on  his  landlord  by  leaving  the 
same  at  his  usual  place  of  abode,  accompanied 
by  a  written  notice  of  his  intention  to  under- 
take the  payment  of  such  proportion  of  rent* 
charge  as  aforesaid  ;  and  in  case  the  land 
owner  shall  not,  within  twenty-one  davs  after 
the  service  of  such  copy  and  notice,  undertake, 
by  some  writing  subscribed  by  him,  or  his 
agent  lawfully  authorized,  and  served  in  like 
manner  as  aforesaid  upon  the  tenant,  to  pav 
the  amount  set  forth  in  such  statement,  it  snail 
be  lawful  for  the  tenant  to  undertake  the  pay- 
ment thereof,  ami  from  time  to  time  to  deduct 
the  amount  paid  by  him  from  his  rent  until  the 
period  at  which  the  half-yearly  payment  of 
rent-charge  to  be  made  next  after  the  confirma- 
tion of  the  apportionment  shall  have  become 
due :  Provided  always,  that  in  every  such  case 
the  provisions  herein-after  contained  for  taking 
accounts  between  the  person  who  shall  have 
given  such  security  as  aforesaid  mnd  the  owners 
of  lands  sultject  to  the  rent-charge  shall  be  ap- 
plicable to  the  case  of  every  suck  land  owner 
from  whose  rental  such  deductions  shall  have 
been  made  as  aforesaid. 

7^  Provision  for  recovery  of  such  rent-charge 
from  persons  giving  secitrity  for  same, — And 
be  it  enacted,  that  m  every  such  case,  if  the 
person  liable  under  such  security  shall  not 
make  due  payment  to  the  person  entitled  to 
(he  same  according  to  the  tenor  of  such  se- 
curity, it  shall  be  lawful  for  the  said  commis- 
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»ioners,  from  time  to  time,  as  and  when  anv 
half-yearly  pavment  of  sach  rent-char^^e  shall 
accroe,  and  the  same  or  nny  part  thereof  shall 
j^main  unpaid  for  the  space  of  twenty-one 
days  from  any  day  fixed  for  payment  thereof, 
and  notwithstandinfif  rirecution  shall  have  been 
previoosly  issued  in  respect  of  any  former  ar- 
rears, to  sue  for  and  recover  .any  such  half- 
yearly  pajrment,  or  so  much  thereof  as  shall 
from  Ume  to  time  remain  unpaid  in  respect 
thereoi,  against  the  person  liable  under  such 
accority,  by  takinfi;  out  a  summons,  returnable 
before  a  jndge  of  any  of  the  superior  courts 
of  common  law^  to  compute  what  is  due  in  re- 
spect of  such  rent-charge ;   and  it  shall  be 
lawful  for  any  judge  of  such  Courts,  on  hear- 
ing the  parties,  or  such  of   them  as  shall 
appear,  and  on  production  of  such  security, 
and  proof  by  affidavit  of  the  amount  so  due  as 
aforesaid,  and  of  the  service  of  such  summons 
on  such  person  or  on  any  occupier  of  any  of 
the  lands  of  such  person  in  any  such  parish, 
by  delivery  of   the  same  personally,  or  by 
leaving  the  same  at  bis  place  of  abode,  to 
order  that  it  be  referred  to  the  masters  of  the 
Court  to  compute  what  is  due  in  respect  of 
such  security,  and  to  tax  the  costs  of  such  ap- 
plication, and  all  such  orders  shall  have  the 
effect  of  judgmeiirs  In  the  superior  courts  of 
common  law  in  like  muuuer  as  rules  of  such 
Courts,  and  execution  may  issue  accordingly ; 
and  such  security  shall  be  available  against 
such  person  liable  under  the  same  op  to  and 
including  the  half-yearly  payment  accruing 
due  next  before  the  confirmation  of  such  ap- 
portionment, and  shall  be  in  full  force  not- 
withstanding any  change  in  the  party  entitled 
to  such  rent-charge. 

8.  Remedy  for  the  land  owner  agaimt  whom 
ejtecution  has  issued, — Provision  for  taking  ac* 
counts  between  the  person  giving  security  and 
the  land  owners  liable  to  contribute  thereto 
Period  for  which  security  to  be  available  against 
such  owners, — And  be  it  enacted  that  in  every 
such  case  the  said  commissioners  shall  make 
due  inquiry  as  to  any  payment  of  rent-charge 
made  by  any  such  pierson  in  respect  of  such 
security  previous  to  the  confirtnution  of  the 
apportionment  of  such  rent-charge,  and  shall 
endorse  on  such  apportionment  a  certificate  of 
such  payment,  and  that  the  parties  entitled  to 
such  rent-charge  have  been  duly  paid  the 
amount  thereof  according  to  the  tenor  of  such 
security;  and  such  person  shall  thereupon, 
after  the  confirmation  of  such  apportionment, 
be  entitled  to  recover  the  amount  specified  in 
such  certificate  as  having  been  paid  by  him, 
against  the  lands  of  the  said  pariah  subject  to 
auch  rent-charge,  in  the  proportiuns  fixed  for 
payment  of  rent-charge  by  such  apportion- 
ment, bj  distress  and  entry  on  such  lands  re- 
spectively, and  shall  have  the  like  remedies  or 
modes  of  recovery  as  are  given  to  o^vners  of 
rent-charge  for  recovery  thereof  in  the  said 
recited  acta  or  any  of  them :  Provided  always, 
that  if  the  owner  or  oecupier  of  any  such 
lands  shall  have  contributed  to  the  payment  of 
such  rent-charge,  or  of  any  part  thereof,  or  of 
the  arreara  thereof,  under  such  security,  or  in 


exoneration  thereof,  it  shall  be  lawM  for  him 
to  take  out  a  summons,  returnable  before  any 
judge  as  aforesaid,  to  stay  any  proceedmgs 
taken  by  the  person  liable  under  such  security 
as  aforesaid,  for  the  purpose  of  taking  an  ac- 
count of  what  he  shall  have  so  contributed  or 
paid  in  respect  of  such  rent-charge  or  arrears ; 
and  it  shall  be  lawful  for  any  judge  as  afore- 
said  to  refer  it  to  the  Masters  of  the  Court  to 
take  such  account  and  make  all  just  allowances 
between  the  parties;  and  if,  on  taking  such 
account,  such  owner  or  occupier  shall  be 
found  to  have  paid  his  due  proportion,  or  any 
amount  exceeoing  the  same,  according  to  the 
proportionate  amount  of  rent-charge  fixed  on 
such  lands,  then  it  shall  be  lawtul  for  any 
judge  as  aforesaid  to  stay  proceedings,  and 
order  payment,  by  the  person  liable  under 
such  security,  of  the  amount,  if  any,  so  over- 
paid by  such  owner  or  occupier,  as  the  case 
may  require,  and  every  such  order  shall  have 
the  effect  of  a  judgment  as  aforesaid ;  but  if 
on  taking  such  account  the  whole  or  any  ba- 
lance shall  be  found  due  from  such  owner  or 
occupier,  then  it  shall  be  lawful  for  such  judge 
to  allow  the  same  against  such  owner  or  occu- 
pier, whose  lands  slwU  thereupon  be  liable  to 
the  repayment  thereof  to  the  person  liable 
under  such  security,  and  who  shall  be  entitled 
to  the  said  remedies  in  respect  thereof  accor- 
dinglv;  and  the  cost  of  every  such  proceeding 
shall  he  in  the  discretion  of  the  juoge  hearing 
the  same,  and  shall  be  added  to  the  amount 
found  due  on  such  order,  if  he  shall  see  fit  ao 
to  direct :  Provided  also,  that  no  such  security 
shall  be  available  by  the  person  liable  under 
the  same  ag*ainst  any  such  lands  for  more  than 
two  years  payment  or  arrear  of  such  rent-* 
charge,  unless  the  said  commissioners  shall, 
previous  to  the  expiration  of  two  years  from 
the  date  of  such  security,  have  enlarged  the 
operation  thereof  for  any  period  not  exceeding 
twelve  months,  by  endorsement  thereon,  under 
their  hands  or  the  hands  of  any  two  of  them, 
and  which  they  are  hereby  authorized  to  do  if 
thev  shall  so  think  fit. 

9.  If  security  insufficient,  arrears  may  be  re* 
covered  as  if  accruing  qfter  apportionment,'-* 
And  be  it  enacted,  that  if  sucn  security  shall 
be  insufficient  to  meet  the  full  amount  of 
payments  which  shall  accrue  due  in  respect 
thereof,  or  the  person  liable  under  the  same 
shall  fail  to  make  good  the  amount  due  thereon 
by  the  space  of  twenty-one  days  next  after  the 
date  of  the  confirmation  of  the  apportionment 
of  such  rent-charge,  it  shall  be  lawful  for  the 
person  entitled  to  the  benefit  thereof  to  re- 
cover the  same  against  the  lands  of  the  said 
parish  subject  to  such  rent-charge,  in  the  pro- 
portions fixed  in  such  apportionment,  by  the 
said  remedies  or  modes  of  recovery  given  by 
the  sud  recited  acts,  or  either  of  them,  in  re- 
spect of  rent-charge  fixed  under  any  confirmed 
apportionment,  in  like  manner  as  if  the  amount 
so  due  and  in  arrear  had  accrued  subsequent 
to  the  confirmation. 

10.  Security  to  be  free  of  stamp  duty.'^And 
be  it  enacted,  that  every  security  taken  by  the 
said  commissioners,  by  virtue  of  the  prorisions 
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of  this  art,  and  every  assignment  thereof,  shall 
be  free  of  stamp  duty. 

11.  Ejtieniion  of  power  io  fim  earn  to  be  paid 
qfter  deiermination  of  compoiUion,  2ijf3  tlci. 
e,  62,  s.  10. — And  whereas  by  the  lastly  recited 
act  the  said  comroissioDers  are  empowercfl^  by 
any  award,  or  by  a  supplemental  award,  alter 
a  parochial  agreement,  in  certain  cases,  and 
under  certain  provisions,  to  fix  the  sum  to  be 
paid  in  consideration  of  the  time,  if  any,  which 
may  intervene  between  the  termination  of  any 
previoQs  agreement  or  composition  for  tithes 
and  the  time  at  which  any  such  rent-charge 
shall  commence ;  and  it  is  expedient  to  extend 
such  power  in  manner  hereinafter  mentioned ; 
be  it  enacted,  that  it  shall  be  lawful  for  the 
said  commissioners,  at  any  time  before  the 
confirmation  of  the  apportionment  of  any 
rent-charge,  to  exercise  the  said  powers  so 
given  to  them  for  fixing  the  sum  to  be  paid 
for  such  intervening  time  as  aforesaid,  by  a 
supplemental  award  after  an  award. 

12.  Pariiculari  to  be  tpecified  as  to  payment 
ofiuch  ftiiR.— And  be  it  enacted,  that  when 
any  such  sum  shall  be  fixed  to  be  paid  in  con- 
sideration of  such  intervening  time  as  afore- 
said, either  by  parochial  agreement  or  supple, 
mental  agreement,  or  by  award  or  supplemen- 
tal award,  the  parties  by  and  to  whom  such  sum 
is  to  be  paid,  and  tfie  lands  in  respect  of 
which  the  same  shall  be  payable,  as  also  the 
proportionate  amount  to  be  paid  by  each 
party,  diall  be  specified  and  set  forth  in  the 
instrument  fixing  such  sum,  or  in  the  instru- 
ment of  apportionment  to  be  made  in  pursu- 
ance  thereof;   and  in  default  thereof  such 

•  sum  shall  be  payable  by  and  to  the  parties 
and  in  the  proportions  fixed  in  such  appor- 
tionment  in  respect  of  the  rent^charge  therein 
provided  for. 

13.  Eateniion  qf  pofoer  to  fix  period  for 
commencement  of  rent^harge.  2^3  Vict,  c, 
62,  8.  10. — And  whereas  by  the  said  lastly  re- 
cited act  the  said  commissioners  are  enabled 
by  their  award,  and  the  tithe  owners  and  land 
owners  by  a  parocltial  agreement  after  an 
award,  are  enabled  to  fix  the  period  at  which 
the  rent-rharge  shall  commence,  and  it  is 
expedient  to  extend  such  power  in  manner 
hereinafter  mentioned ;  be  it  enacted,  that  it 
shall  be  lawful  for  the  commissioners,  by  sup- 
plemental award,  to  exercise  the  powers  so 
given  to  them  for  fixing  the  period  at  which 
any  rent-charge  shall  commence,  as  well  after 
an  award  as  after  a  parochial  agreement, 
where  the  same  shall  not  have  been  previously 
fixed  by  any  such  award  or  agreement,  or  by 
any  supplemental  award  or  agreement,  under 
the  said  recited  acts,  or  either  of  them,  or  this 
act :  Provided  always,  that  where  the  said 
commissioners  shall  not  have  fixed  that  the 
period  at  which  any  rent-charge  shall  com- 
mence shall  be  the  first  day  of  January  next 
following  the  confirmation  of.  the  apportion- 
ment, such  period  shall  be  fixed  by  them  on 
the  first  day  of  January  preceding  such  con- 
firmation, or  on  the  first  day  of  April,  the  first 
day  of  JuW,  or  the  first  day  of  October  pre- 
ceding or  following  such  confirmation,  which- 


ever of  such  days  may  happen  nearest  to  the 
termination  of  any  previous  agreement  or 
composition,  or  of  any  customary  year  of 
tithinar  in  the  parish  or  district  to  which  sach 
rent-charge  shall  relate:  Prorided  also,  tluU 
when  any  period  of  commencement  shall  have 
been  so  fixed  by  the  sud  commtssionen  in 
any  award  or  supplemental  award,  or  any  day 
preceding  the  date  thereof,  the  commusioners 
shall  cause  due  inquiry  to  be  made  aa  to  the 
value  of  any  tithes  rendered  in  kind,  and  the 
amount  of  any  payment  in  respect  of  tithe 
which  shall  have  been  made,  subsequent  to 
such  period  of  commencement,  and  prior  to 
the  first  day  fixed  fur  payment  of  sudi  rent» 
charge,  aud  shall  take  into  account  and  allow 
such  value  or  amount  to  be  deducted  from 
such  payment  accordingly. 

[^Fobe  continued,'] 


NOTICES  OF  NEW  BOOKS. 


TAe  Law  and  Practice  as  to  Costs,  with 
Statutes  and  Practical  Forms,  By 
G.  B.  Mansel,  Esq.,  Barrister  at  Law. 
London :  £.  Spettigue. 

This  ia  a  remarkably  uaefiil  book ;  it  waa 
very  much  needed,  and  we  are  glad  that 
Mr.  Mansel  undertook  the  task  of  writing 
it.  He  has  bestowed  great  pains  and  labor 
in  collecting  all  the  authoritiea,  and  has 
arranged  hia  materials  in  a  very  clear  and 
concise  manner.  We  wish  to  see  worica  of 
this  practical  kind  executed  in  the  aame 
condensed  stile. 

Mr.  Mansel  states  the  object  and  scope 
of  his  work  thus  : 

"  The  following  treatise  purposes  to  bring 
within  a  condensed  view,  the  law  and  pmctice 
as  to  costs  in  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas  at 
Westminster ;  the  l^etty  Bag  Office  in  Chan- 
cery, the  (Common  Pleas  at  Lancaster,  the 
Durham  Court  of  Pleas ;  and  upon  proceedings 
in  error  in  the  Exchequer  Chamber  and  in  the 
House  of  Lfjrds.  The  few  existing  treatises 
connected  with  this  subject  have  become  obso- 
lete ;  and  the  material  changes  in  the  law  by 
sUtntes,  rules  of  court,  and  regulations  of  the 
masters,  have  rendered  a  treaUse  wholly  applied 
to  the  important  topic  of  costs  imperatively 
necessary. 

"The  remarks  in  detail  are  intended  to 
apply  to  process  at  the  suit  of  the  Crown 
aguittst  its  debtors  and  accountants ;  the  mixed 
actions  of  dower  and  quare  impedit ;  personal 
actions,  (including  the  action  of  ejectment) ; 
and  (from  their  having  a  direct  reference  to 
civil  rights,  although  in  form  crown  process) 
prohibition,  mandamus,  and  informations  in 
the  nature  of  quo  warranto.  The  inquiry  is 
pursued  according  to  the  course  of  proceeding 
in  an  action ;  and  with  this  end  in  view,  the 
text  has  been  ranged  into  chapters,  and  a  abort 
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descriptioa  of  the  particular  proeeedinf(8  to 
which  pach  refers  U  prefixed.  The  Duinben 
placed  before  the  concents  of  the  several  chap- 
ters, refer  only  to  the  para|(raphs  : — ^The  re- 
marks as  to  the  law  and  practice  range  over 
seven  chapters;  and  the  eighth  contains  in 
full  the  acts  of  parliament  upon  the  immediate 
subject  of  costs,  and  all  the  precedents  which, 
from  their  being  of  a  practical  nature,  are  in 
constant  use  amongst  legal  practitioners.  The 
law  cases  referred  to  in  support  of  the  pOsi-  ' 
tions  in  the  text*  are  principally  of  a  recent 
date,  and  are  in  that  sense  more  valuable  and 
important ;  but  whenever  any  ancient  authori- 
ties of  a  leading  character  exist,  thev  also  are 
referred  to.  The  quotations  from  the  Legal 
Observer  are  only  made  use  of  in  instances 
where  there  is  not  in  the  more  general  law 
reports  any  case  in  point ;  and  the  other  cases 
referred  to  as  in  manuscript,  are  decisions 
within  the  personal  knowledge  of  the  Author. 
The  annotations  upon  the  statutes  and  practical 
forms  are  not  numerous,  and  have  been  iutro- 
daced  solely  for  necessary  explanation,  in  cases 
where  ambiguities  in  the  wording  of  the  clauses 


and  meriie  ^  ike  ctne/'-^SQ,  Jadgmeai  mine 
pro  tunc:  Vacatiiig  proceedinigs.^-51.  Time 
of  taxation.— 52.  uommon  costs  t  costs  of  in- 
crease.— 63.  General  costs  of  the  cause :  costs 
of  issues. — 54.  Removal  of  judgments,  rules 
and  orders  from  inferior  courts.—^.  Taxation^ 
notice.— 56.  Bill  of  costs :  affidavit  of  increase* 
•—57.  Scale  of  taxation. — 58.  General  rules  : 
discretion  of  taxing  officer.— 59.  Review  of 
taxation. — GO.  Jllocaiur. — 61.  Amendments." 


occur." 

The  first  Chapter  contains :— 1.  Proceed- 
ings by  the  Crown.  2.  Dower.  3.  Quare 
impedit. 

Hie  second  Chapter  comprises : 

.  "  1.  General  principles. — 2.  Uniform  prac- 
tice.—3.  Preliminary  proceedings.— 4.   Com- 
mencement of  action. — 5.   Staying  proceed- 
ings.—^.   Proceedings    on    arrest  — 7.    Par- 
ticulars of  demand. — 8.  Effect ofpetition  under 
Insolvpnt    Debtors'    Act. — 9.    Oyer. —  Copy 
10.   Pleadings. — 11.   Payment  into  Court. — 
12.  Assets  quando  accider'mt. — 13.  Notices  of 
objections. — 14.  Warrant  of  nttomey,  cognovit 
actionem. — 15.  Enrolling  deed. — 16.  Demurrer, 
special   case,  error  In   fact.  — 17. — ^Trial  by 
record:  of  peerage — 18.  Issue  in  fact. — 19. 
CosU  of  the  day.— 20.  Admissions.— 21.  Wit- 
nesses.— ^22  Record  of  nisi  prins  :  writ  of  trial. 
— 23w  Changing  venue. —  24.  Remanet.^— 25. 
Putting  off  trial :  8tayin((    proceedings.  — 26. 
Counsel.  —  27.  Profeedings    nt   trial.  —  28. 
Amonnt  ofdebt:  damages— 29.  Special  jury. 
—30.  Certificate  of  judge :  debt  «c.,  under 
4Qf.— 31.    Action   on   judgment :    malicious 
isjuries  to  property  :  as  to  customs:  slander  : 
not  setting  out  tithes.— 32.  Certificate  of  judge: 
debt  &c. not  exceeding  20/. :  infringingpatent. 
— ^.  Certificate  in  other  cases.— 34.  By  exe- 
cutors—administrators.— 35.    Several    defen- 
dants—certificate of  judge.-^6.   Finding  of 
Jury. — 37.  Verdict:   several  defendants. — ."^8. 
Bjectmeni,  nonsuit,  not  confessing  lease,  entry 
and  ouster. — 39.  Feigned  issue :  interpleader 
act.— 40.  Defendant  (infant),  ejectment.— 41. 
Uability  of  bail.— 42.  Against  executors  :  ad- 
ministrators.— 43.  Double,  treble  costs..— 44. 
Certificate  for  immediate  execution. — 45.  Writ 
of  inotiiry.— 46.  Motion  for  new  trial,  &c. — 
47.  1  eruis  of  granting..— 48.  Judges  divided. 
Femre  de  novo :   Arrest    of  judgment :    re- 
pleader: judgment  non  oUtante  veredicto, — 
49.  Judgment  according,  to  the  **  very  right 


This  chapter  of  the  work,  it  will  be  ob- 
served, is  a  very  comprehensive  one, — 
comprising  the  law  and  practice  relating  to 
the  costs  of  a  plaintiff  ia  personal  actions. 
The  third  chapter  treats  of  the  costs  of  the 
defendant,  under  the  following  heads : 

"  1.  Genera]  rules. — 2.  Costs  on  sumnums. — 
3.  Staying  proceedings.— 4.  Amendment  of 
writ.— i.  On  arrest. — D.  Outlawry :  Waiver, — 
7.  On  discbarge  from  arrest.— 8.  Sheriff's  and 
bailiff 's  fees. — 9.  Security  for  costs. — 10.  Spe- 
cial bail. —  II.  Demand  of  declaration. — ^12. 
Common  counts.- 13.  Oyer  :  copy. — 14.  Pay- 
ment into  Court. — 15.  Non  prot :  Discontinu- 
ing.— 16.  Motion  for  jud|{ment  **as  in  caee  of 
a  «aiwttiV.'*— 17.  Costs  of  the  day.— 18.  Pre- 
paratory proceedings  before  trial. — 19.  De- 
murrer.—20.  Issue  bv  record :  special  case. — 
21.  The  issue.- 22.  PIca  quasi  darrein  continu* 
ance. — 23.  Demurrer  to  evidence  :  bill  of  ex- 
ceptions.— 24.  Nonsuit. — 25.  Verdict :  |(eneral 
costs:  pleaditigj8sues.—26. General  liability.— 
27.  C'ertificale  of  Judge.— 2;<.  Several  defen- 
dants.—29.  Motions  as  to  new  trials,  &c.— 
30.  Motions  for  costs  (defendant  arrested  for 
more  than  found  due.)  31.  Acts  relating  to 
courts  of  request.— 32.  Waste. — 33.  Double 
and  treble  costs.- 34.  Taxing  costn.— 35. 
Amendment. — 36.  Error  in  fact. — 37.  Satis- 
faction. 

The  fourth  Chapter  relates  to  costs  in  in- 
cidental proceeding^,  t;tx. ; 

1.  Arbitration — 2.  Attorney's  bill  of  costs : 
delivery. — 3.  Power  of  taxing. — 4.  Course  of 
proceeding. — 5.  Costs  of  taxation. — 6.  Lien  of 
attorney. — 7.  Town  agent. — 8.  General  re- 
gulations :  exceptions..— 9.  Authority  of  attor- 
ney.—10.  Order  of  Judge  at  Nisi  Prius  :  rule 
ofcourt.— >ll.  Notice  of  motion.«.l2.  Moving 
for  rule. — ^^13.  Shewing  cause. — 14.  Applica- 
tions under  Interpleader  Act. — 15.  Rules  of 
Court,  generally. — 16.  Attachment :  seques- 
tration :  distringas. — 17.  Rule  for  payment  of 
money  or  costs :  entr^  of,  in  Common  Pleas 
Office. — 18.  Prohibition. — 19.  Mandamus,^' 
20.  information  in  nature  of  a  Quo  H^arranto. 

In  die  next  place,  Mr.  Mansel  proceeds 
to  the  subject  of  execution : 

*'  1.  Time  of  issuing.  2.  Capiae  ad  taiinftt" 
ciendum — charging  in  execution — 3.  Dis» 
charge  under  smcdl  debtor's  act.— 4.  Costs : 
expenses  of  poundage. — 5  Entry  of  iudgment : 
Rule  in  Common  Fleas  office.— 6.  Effect  of. — 
7.  Interest. — 8.  Effect  of  r«i.  sa,,  or  charging 
in  execution,  or  charge  on  security.- 9.  Wnt 
in  the  nature  of  e^^.— 10.  Fieri  facias, — 
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11.  QoTenunent  stock:  other  like  securities. 
— 12.  Remoral  of  judgments :  Rules  and  or- 
ders from  inferior  court :  (if  judge  a  barrister 
of  seven  years  standing.) — 13.  Newspaper  re- 
cognizances.— 14.  Lwari  facias;  beneficed 
clergyman. — 15.  Relief  and  powers  under  In- 
solvent Debtor's  Act. — 16.  Costs  by  way  of 
special  damage. 

'  The  following  chapter  treats  of  costs  on 
proceedings  in  the  Petty  Bag  Office,  the 
Common  Pleas  at  Lancaster,  and  the  Dur- 
ham Court  of  Pleas.  Next  the  costs  of 
proceedings  in  error  in  the  Exchequer 
Chamber  and  in  the  House  of  Lords,  are 
noticed.  Then  follow  the  Statutes;  and 
lastly.  Practical  Forms,  and  a  very  full 
Index. 

It  will  thus  be  perceived  that  Mr.  Mansel 
has'  gone  ov«r  his  subject  in  a  very  com- 
plete manner,  and  has  furnished  a  Manual 
of  the  Law  of  Costs,  which  will  doubtless 
find  its  way  into  almost  every  attomey*8 
office. 


THE  STUDENT'S  CORNER, 


Sir, 


WILLS  ACT. 


It  is  presumed  that  diflferent  conctnictions 
may  be  put  on  the  concluding  part  of  the  Ist 
sec.  of  the  39  &  40  Geo.  3,  c.  48.  Will  some 
one  of  your  numerous  readers  be  kind  enough 
to  say,  which  will  be  the  proper  construction 
for  the  following  case,  in  order  that  jusdce 
may  be  done  to  the  parties. 
'  j4,  by  his  will  devised  lands  to  trustees  to  the 
use  of  his  mfe,  during  her  life,  and  from  her 
death  to  receive  the  rents  and  profits  thereof, 
for  the  term  of  twenty-one  years,  upon  trust 
for  children  bom  and  to  be  bom  on  the  bodies 
of  certain  individuals,  and  to  divide  the  accu- 
mulations amongst  them  at  the  end  of  the 
twenty-one  years  after  the  wife's  death.  Then 
he  devised  the  same  lands  to  B.  for  life,  and 
afterwards  to  B.'s  eldest  son  in  tail  male. 

The  wife  lived  thirteen  years  after  the  death 
of  testator  and  counsel  is  of  opinion,  that  the 
trast  for  accumulations  will  only  continue 
eight  years  after  the  wife's  death — notwith- 
standing,  that  it  is  partly  for  the  benefit  of 
infants,  secundum^^t  above  act. 

The  ouestion  is,  to  whom  will  the  profits  of 
the  Una  go,  for  the  void  bequest  of  thirteen 
years :  to  the  heir  at  law  or  to  the  derisee  ? 

A  CoDNTRT  Subscriber. 


POWBR  OF  SBXR1FFS. 

1 .  After  the  sheriff  has  abandoned  posses- 
sion, and  returned  nuUa  bona,  can  he  resume 
it  again  under  the  same  judgment  ?  2.  Can 
the  sheriff  put  in  as  many  men  in  possession, 
as  he  or  the  plaintiff  pleases?  3.  Can  any 
person  enter,  wnose  name  is  not  npon  the  war- 
rant? 4.  Can  the  persons  or  person  put  in 
possession,  take,  ana  keep  e.\clubive  possession 


of  any  room  in  the  house  ?  6.  Can  the  aheriiPa 
oflicer  prevent  the  tenant  from  the  use  of  any 
part  of  the  goods  or  chattels,  or  prevent  theax  re- 
moval from  one  room  to  another  ?  6.  Can  the 
sheriff's  officer  or  his  men,  use  any  part  of  the 
goods  and  chattels,  and  consume  the  coals  and 
candles  during  a  reference  to  the  master  in 
Chancery?  7*  Cannot  the  owner  cause  the 
sheriff's  officer  to  quit  any  room  that  he 
pleases,  and  send  him  to  any  other  room  ? 

The  above  queries  are  very  important  to  a 
large  class  of  readers,  and  I  hope  therefore, 
they  will  be  carefully  considered  and  an- 
swered. 

A  Legal  Inquirbs* 


SELECTIONS 
FROM  CORRESPONDENCE. 


ENGLISH  STAMPS. — IRISH  PROPBRTT. 

The  Irish  Stamp  Act,  56  G.  3,  c.  56,  a.  33, 
provides  that  no  deed  or  writing  shall  be  given 
m  evidence  unless  stamped  with  the  proper 
stamp ;  but  that  where  deeds  or  writings  shadl 
happen  to  be  executed  or  written  on  a  stamp 
of  greater  amount,  they  shall  be  considered  as 
duly  stamped,  except  where  separate  stamps 
are  provided. 

Supposing  parties  living  or  being  at  the  time 
in  England,  should  settle  property  situate. in 
Ireland,  and  should  use  English  stamps  which 
would  be  greater  in  amount  than  Irish  ones ; 
could  a  settlement  so  stamped  be  given  in 
evidence  in  the  courts  in  Ireland  ? 

The  experience  of  some  of  your  numerous 
readers,  may  enable  them  to  answer  these 
questions.  A.  B. 

SBRTICB  OF  CLBRKSHIP. 

Is  an  Articled  Clerk  disqualified  by  law  from 
holding  the  office  of  Registrar  of  Births  and 
Deaths,  the  office  o?  subdistributor  of 
stamps,  or  the  office  of  insurance  af^ent  ? 

In  the  particular  case  on  which  this  applica- 
tion is  grounded,  these  offices  (restricted  to  a 
email  market  town)  are  jointly  held  by  a 
managing  clerk  under  articles,  receiring  a 
salary,  but  being  a  man  of  active  and  energe- 
tic habits  and  carried  on  on  the  premises  of  Uie 
master,  they  do  not  in  any  %vay  interfere  pre* 
judicially  in  the  duties  of  his  clerkship^  of 
which  fact  the  master  is  well  satisfied.  Yet 
fearing  the  force  of  an  obiection  on  these 
grounds,  he  solicits  (in  the  absence  of  any  re* 
ported  case  immediately  turning  upon  this 
point)  the  benefit  of  your  answer,  whetner  upon 
his  application  for  admission  these  matters 
would  be  successfuly  available  against  him? 
He  is  led  to  think  that  the  snb-distribatorship 
and  insurance  agency  are  -unobjectionable,  but 
not  so  the  office  of  registrar.  M.  J. 

[We  think  the  holding  these  offices  will  not 
disqualify  the  party,  if  the  duties  performed  do 
not  interfere  with  the  service  in  the  proper 
Imsiness  of  an  attorney.]  Ed. 
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ClerVM  Name  and  Residence,  ^         To  whom  articled  and  as^gned. 

Hoar,  Edward,  8,  Staple  Idd.  William  Watermam,  Tenterden  ;  assigned  te 

Brantby  William  Powys,  8,  Staple  Inn. 
Halford,  William,  34,  Queen's  Square :  and    Thomas  France,  Worcester. 

Worcester. 
Hemsworth,  Benjamin,  52,  Upper  Gower  St.      Samuel  Oliver,  83,  Hatton  Garden ;  assigned 

to  James  Patten,  76,  Hatton  Garden. 
Humphry,    Joseph    Thomas,     Colchester  ;    Geor/|^e  Homphry,  College  Hill. 

Rosoman's  Buildings ;  and  Vernon  Place. 
H6ithfield,  William,  44,  CoUingwood  Street ;    James  Philcoz,  Burwasht  and  John  Baldock, 

and  Burwash.  Bunvash. 

Hewitt,  Benjamin  Bradley,  128,  Upper Sey-    Thomas   Hewitt,  Bread  Street;   assigned  to- 

mour  Street,  Euston  Square.  James  BourdUlon,  Bread  Street. 

Hall,  Richard  Hudson,  Birmingham.  George  Augustus  Page,  Birminglnun. 

Haynes,  Joseph,  4,  Upper  Wliarton  Street.         John  Carlon,  6,  Chancery  Lane. 
Harris,  George  William,    16,  Gate  Street,    Samuel  Wilton  Rix,  Beccles. 

Lincoln^B  Inn  Fields ;  and  Beccles.  *  '       . 

Higbam,  John,  Leeds.  Edward  Barr,  Leeds ;  assigned  to  John  Clay- 

toti,  Wetherby. 
Harrison,  John,  22,  Liverpool  Street.  Lawrence  Harrison,  Penrith. 

Hair,  Thomas,  Kidderminster.  George  Pryce  Hill,  Worcester ;  assigned  to 

Henry  haddocks  Daniel,  Worcester   and 
Kidderminster. 
Hamilton,  Sydney  Doolan,  Temple    Street,    George  Joseph  Pitman,  Barnstaple, 

Inner  Temple. 
Hailstone,  Edward,  Bradford.  Saniuel  Hailstone,  Bradford. 

James,  Nathan  Smith,  Hertford.  Richard  Lovell  Browne, Furnival's  Inn ;  assign- 

ed to  Ellas  Joseph  Silvester,  Furnlval's-Ina. 
izod,  Alfred,  31,    Mornington    Place;    and    Benjamin  Workman,  Evesham. 

Great  Hampton. 
Jones,  James  William,  8,  Bamsbury  Place,    Benjamin  Workman,  Evesham. 

Islington ;  Campden. 
Ingram,  John  Richard,  20,  Ely  Place ;  George    William  Hodgson,  Carlisle ;  assigned  to  Gemve 

Street ;  and  Windsor  Terrace.  Bowyer,  Tokenhouse  Yard. 

Jackson,  WiUiam  Wlndale,  11,  Park  Street,    WUliam  Newton,  South  Square. 

Camden  Town. 
Kingdon,  James  Smith,  26,  Chancery  Lane.       Samuel  Kingdon,  the  younger,  Eaeter ;  assig* 

ned'to  Henry  Robert  Burfoot,  King's  Benoi 
Walk. 
Clarendon  Street ;    Joseph  Maynard,  Mansion  House  Place  i  as* 

signed  to    Frederick   Lewis  Austen,    Ely 
Place. 
Latter,  Robinson,  5,  Adelphi  Terrace.  George  Frederick  Prince  Sutton,  6,  Basing- 

hall  Street. 
Liddell,  Christopher,  the  younger,  12,  Sussex    Charles  Griffith,  Newcastle-upon-Tyne* 

Street ;  and  Newcastle-upon-Tyne. 
Lumb,  William,  the  younger,  35,  Wakefield    Peter  Hodgson,  Whitehaven. 
Street ;  Whitehaven ;  24,  Gloucester  Street ; 
12,  Lamb's  Conduit  Street. 
Law,  Cbaries,  9,  Great  Ormond  Street ;  and    Daniel  Godfrey,  Abingdon. 

Kidlington. 
Leighton,  Thomas,  26,  Surrey  Street ;  CheU    Edmund  Lambert  Newman,  Cheltenham, 
tenham ;  1,  Soley  Terrace ;  and  16,  Essex 
Street. 
Lees,  Charies,  Bradford.  William  Hudson,  Bradford. 

Leman,     William,    Newcastle-under-Lyme  ;    T.  Curtis  Leman,  and  J.  Leman,  Bristol. 

and  Shrewsbury. 
Mercer,  Thomas,  1,  Miliman  Street,  and  Long    Sommcrsby  Edwards,  Long  Buddey. 

Bncldev. 
Maxstead,George  William,  Winterton,  Lincoln.    George  Maxstead,  Uncoln. 
Blonsley,  John  Hardeastle,  Derby.  William  Eaton  Mousley,  Derby. 

Mathew,  Henry  Pynsent,  42,  Burton  Street ;  Philip  Mules,  Honiton ;  assigned  to  William 
Burton  Crescent ;  Witheridge ;  38,  Madox  Rodham,  Wellington ;  assigued  to  William 
Street ;  and  14,  Featherstone  Buildings.  Comins,  Witheridge. 

[To  he  continued.l 


Kemp,  George  Baring,  35, 
Brighton ;  and  Naples. 
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[Before  the  Four  Judsres.] 

CRIMINAL  INFORMATION. — PRACTICB. 

^  p*trty  applying  /br  a  criminal  informaiion 
and  proceeding  on  the6  ijf7  fr,  4,  c.  7^, 
must  not  only  produce  a  certificate  from  the 
Stamp  Office  according  to  the  terms  of  the 
Sth  sec.  of  that  statute,  but  he  must  also 
annex  to  his  affidavit  a  copv  of  the  paper 
to  which  such  certificate  relates. 
He  must  also  draw  up  the  rule  as  '*  upon 

reading  the  paper,  4^." 
!r  this  case  a  nile  had  been  obtained  callm^ 
on  the  defeodaots  to  shew  cause  why  a  crimi- 
nal information  should  not  be  filed  i^inst  the 
defendants,  for  the  publication  in  their  paper 
called  Woolmer's  Exeter  and  Plymouth  Ga» 
zette,  of  ao  article  alleged  to  be  a  libel  upon 
certain  persons  forming  part  of  the  boara  of 
guardians  of  the  Crediton  union. 

Mi.  Thesiger  and  Mr.  Butt  appeared  to 
shew  cause  against  the  rule ;  but  in  the  first 
iuBtance  relied  on  a  preliminary  objection. 
The  objection  in  this  case  is  that  there  is  no 
proper  proof  of  the  parties  complained  against 
Deing  tne  authors  of  the  publication.  The 
affidavits  on  which  the  rule  has  been  obtuned 
only  state  that  the  deponents  who  complain  of 
the  publication  have  read  a  certain  article  in 
the  newspaper,  and  then  comes  an  affidavit 
from  the  clerk  of  the  attorney,  who  states  that 
he  applied  to  the  commissioners  of  stamps  for 
a  certified  copy  of  the  affidavit  of  the  proprie- 
torship of  the  paper,  which  affidavit  is  then 
set  out  at  full  length.  No  copy  of  the  paper 
Itself  is  annexed  to  this  affidavit,  but  there  is  a 
copy  of  the  article  from  a  paper  which  the 
deponents  allege  that  they  have  seen.  That  is 
not  sufficient,*  publication  may  be  proved  at 


common  law  or  under  the  statute  6  &  7  W.  4, 
c.  7^*    The  8th  section  of  tltat  statute  regulates 
this  matter,  and  provides  for  declarations  to 
be  made  by  the  proprietors  of  a  newspaper, 
and  certified  copies  thereof  to  be  filed  and  ad- 
mitted in  evidence  against  the  persons  making 
the  same.      It  then   proceeds   thus :    "  and 
whenever  a  certified  copy  of  any  such  declara- 
tion shall  have  been  produced  in  evidence  as 
aforesaid  agtunst  any  person  having  signed  and 
made  such  declaration,  and  a  newspaper  shall 
afterwards  be  produced  in  evidence,  entitled  in 
the  same  manner  as  the  newspaper  mentioned 
in  such  declaration  is  entitled,  and  wherdn  the 
name  of  the  printer  and  publisher,  and  the 
place  of  printing  mentioned  m  such  declaration, 
whether  such  title,  name,  and  place  printed 
on  such  newspaper  shall  be  set  forth  in  the 
same  form  of  words  as  is  contained  in  the  said 
declaration  or  in  any  form  of  words  varying 
therefrom,  it  shall  not  be  necessary  for'  the 
plaintiff  or  prosecutor  &c.  to  prove  that  the 
newspaper  to  which  such  action  &c.  may  re- 
late was  purchased  of  the  defendant  or  at  any 
house,  shop,  or  office  belonging  to  or  occupied 
by  the  defendant,  &c."    Here  the  paper  has 
not  been  produced,  and  the  statutory  mode  of 
evidence  has  not  been  complied  with,      in 
The  Queen  v.  Baldwin^  it  was  held  that  an  af- 
fidavit similar  to  the  present  was  insufficient, 
llie  same  rule  had  previously  been  held  in  fhe 
King  V.  Franceys^  and  The  king  v  Donnison,^ 
which  were  decided  on  the  38  Geo.  3,  c.  76, 
and  the  cases  must  be  applicable  now,  for  that 
statute  has  since  been  incorporated  Into  the  6 
&  7  W.  4,  c.  76.    The  rule  must  on  this  ob- 
jection be  discharged. 

The  Attorney  General,  Sir  F.  Pollock^  and 
Mr.  CockLum,  in  support  of  the  rule. — When 


»  8  AdoL  &  EI.  16^ ;  1  Wil.  Wol.  &  H.  15.^. 
b  2  Ad.  &  El.  49.    c  4  Bam.  &  Ad.  61^. 
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rule  was  mored  for,  a  copy  of  the  paper 

was  produeedy  the  libel  was  read  from  that 
copy  to  the  Court,  and  the  copy  itself  was 
handed  in,  together  with  the  affidaTits,  to  the 
officer  of  the  Court.    There  need  be  no  affi- 
davit that  the  copy  produced  corresponds  with 
that  mentioned  m  the  certificate.    That  fact 
may  be  shewn  by  the  actual  inspection  of  the 
paper.  The  paper  is  in  possession  of  the  Court, 
udy  thooffh  not  actually  on  the  files  of  the 
Court,  is  luce  an  exhibit ;  it  is  something  put 
in  evidence  over  which  the  Court  has  complete 
Innsdiction.     The  cases  dted  do  not  apply. 
In  Tke  Queen  v.  Baldwin  the  obiection  was 
that  there  was  no  stamp-office  affidavit  at  all, 
and  as  the  rule  had  been  granted  on  insufficient 
proof,  it  was  necessarily  discharged  when  that 
Lisnfficiency  was  brought  to  the  attention  of 
the  Couit.     In  Tke  King  v.  Francew  the 
paper  produced  did  not  correspond  with  that 
sei  forth  in  the  stamp- office  affidavit,  and  it 
was  to  meet  the  objection  raised  in  that  case 
Chat  the  words  of  the  8th  sec.  of  the  6  &  7  W. 
4,  c.  76,  were  introduced  as  to  the  two  copies 


even  a 
stitute 


^possibilityof  another  paper  being  sub- 

d  for  ii !  This  day  we  have  had  a  case  in 

wiuch,  bv  a  mistake  one  affidavit  was  put  in 
for  anotuer;  and  that  without  referrmg  to 
the  DOssibiUty  of  mala  fides,  might  be  the  case 
with  respect  to  papers.  The  cases  that  have 
been  referred  to,  do  not  come  up  to  this  point. 
I  think  the  objections  here  made  are  gooa,  and 
that  the  rule  must  be  discharged. 

Af  r.  Justice  Liiiledale. — I  ao  not  think  that 
what  has  been  brought  before  the  Court  here 
Lb  suffident.  The  act  of  parliament  speaks  of 
the  paper  bdng  given  in  evidence ;  is  it  given 
in  evidence  here?  It  is  true  that  the  affidavit 
is  made  to  refer  to  the  paper,  and  to  give  some 
extracts  from  it,  and  then  it  seems  that  when 
the  motion  was  made  the  paper  was  handed 
up  to  the  Court ;  but  we  could  not  see  that 
wnat  was  so  handed  up  was  a  copy  of  the  very 
paper  charged  as  libellous.  But  then  that 
copy  itself  is  not  annexed  to  the  affidavit,  nor 
is  it  marked  as  an  exhibit  in  the  case.  It 
might  have  been  sufficient  if  it  had  been  so 
marked  and  left  with  the  Court,  so  as  to  l>e 


varying  in  any  respect  from  each  other.    And  1  referred  to,  and  to  form  part  of  the  proceed- 
The  King  v.  Donnisan  merely  decided  that  as  I  ings  in  Court.     We  must  see  that  this  paper 


to  this  point  the  same  rule  which  applied  at 
Nisi  Pnus  on  prosecutions  for  libd  applied  on 
motions  before  the  Court  for  leave  to  file  cri- 
minal informations.  The  practice  now  pur- 
sued  is  that  whic^  has  always  hitherto  been 
observed,  and  it  does  not  appear  that  a  copy  of 
the  newspaper  was  ever  before  annexed  to  the 
affidavit  s  what  has  been  done  is  therefore  suf- 
fident. 

Lord  Denman,  C.  J. — ^It  appears  to  me 
that  what  has  been  done  is  not  suffident.    The 
Court  cannot  see  anything  but  throuf^h  the 
inedium  of  an  affidavit,    lliere  is  none  in  this 
case  which  fully  brings  before  the  Court  the 
particular  paper  that  answers  the  description 
given  by  the  defendants  in  their  affidavit  in  the 
Stamp  Office,  of  the  publication  of  which  they 
are  the  proprietors.    I  do  not  think  that  there 
is  enough  to  bring  this  case  witlun  the  ekrhth 
clause  of  the  statute.    [His  Lordship  read  the 
words  of  the  section.]     There  ought  either  to 
be  the  originsJ  paper  annexed  to  the  affidavit 
and  sworn  to,  wnich  is  the  proper  manner  of 
proving  it, — and  in  passing  I  must  say,  that  I  do 
not  admit  that  it  wul  be  enough  to  produce  a 
copy  of  what  is  called  the  libellous  paper,  or 
at  least  it  must  be  filed  with  the  other  affida- 
vits, and  further  it  is  essential  in  my  opinion 
that  the  rule  should  be  drawn  up,  *'  on  reading 
the  newspaper."    We  cannot  go  into  any  dis- 
cusdon  on  the  admission  of  any  document 
which  is  not  referred  to  in  the  affidavits  them- 
sdves.    Whatever  may  have  been  the  former 
practice,  this  must  now  be  considered  a  gene- 
ral rule,  but  the  reasons  for  it  are  peculiarly 
strong  with  regard  to  newspapers,  respecting 
which  we  ought  to  be  particularly  cautious ;  for 
we  know  that  in  practice,  the  production  of 
one  paper  is  generally  thought  suffident  evi- 
dence on  which  to  nx  the  publisher.    But 


has  been  given  in  evidence,  for  we  are  here  in 
the^me  situation  as  a  grand  jury  would  be, 
in  the  case  of  having  to  consider  the  finding 
of  an  indictment.  Tne  parties  must  in  such  a 
case  give  the  paper  in  evidence,  as  the  foun* 
dation  of  the  proceeding.  And  this  Court 
must  in  like  manner  have  the  paper  under  its 
consideration.  The  merely  having  it  for  the 
inspection  of  the  Court  is  not  suffident.  It 
seems  to  me  that  what  has  been  done  here  is 
wrong.  The  objection  is  not  often  made,  but 
when  it  is  made  it  must  be  considered.  Then 
there  is  the  other  objection,  that  the  rule  is  not 
drawn  up  on  reading  the  paper  alleged  to  be 
libdlous.  I  think  that  the  rule  ouj^ht  to  have 
been  in  that  form,  and  tiiat  not  being  so,  it  is 
bad. 

Mr.  Justice  Patteaon* — In  fk  case  of  this 
kind,  the   party  prosecuting  must   proceed 
under  the  statute,  or  by  the  rules  of  the  com- 
mon law,  in  order  to  shew  that  the  other  party 
has  been  guilty  of  a  publication  of  the  libellous 
matter.    So  far  as  the  Court  is  concerned  this 
rule  was  properly  granted.    All  things  re- 
Guired  to  be  done,  were  done  at  the  time  of 
tne  motion,  and  we  saw  that  the  paper  pro- 
duced did  correspond  with  that  which  was 
described  in  the  amdavit.     But  it  is  not  suffi- 
dent that  the  party  should  procure  the  rule  pro- 
perly :  he  must  draw  it  up  properly,  and  proceed 
properly  afterwards ;  and  it  is  on  that  point  he 
fails,  and  is  not  in  a  situation  to  make  his  rule 
absolute.    There  is  not  one  rule  of  practice 
more  clear  than  this,  that  you  cannot  read  a  dor 
cument  which  is  not  referred  to  in  tbe  affidavits 
on  which  the  rule  has  been  obtained.     It 
would  be  roost  dangerous  if  that  could  be  done. 
It  is  said  not  to  be  tne  practice  to  file  documents 
which  have  not  been  referred  to  in  the  affida- 
vits ;  but  here  we  are  on  the  terms  of  a  sta- 


bow  terribly  Ihe  interests  of  parties  might  be  I  tute,  and  I  think  that  the  documents  here 
affected  if  one  paper  was  mentioned  at  the  [  meant  to  be  referred  to  ought  to  have  been 
time  the  rule  was  moved  for,  and  there  was   filed.     Then  again  the  rule  here  b  not  drawn. 
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upon  readin{(  the  affidavits.  That  omiMion  I 
think  ta  be  a  eeriom  defect.  It  would  be  so 
even  at  common  law;  for  if  this  paper  was  read, 
it  ou|[fht  to  have  been  so  stated. 

The  Queen  v.  fFoolmer  and  another,  1^  T. 
1840.    Q  B.F.J. 

JU8TICB  OF  THB  PBACB. 

j4  jttsiice  of  the  peace  cannot,  on  the  inform- 
ation  of  another  person  that  A.  B.  can 
five  material  eviaence  on  an  indictment, 
tseue  a  warrant  to  compel  A.  B.  to  find 
sufficient  sureties  to  appear  and  give  evi' 
dence  on  such  inSctment. 
Whether  the  justice  has  power  to  isnte  such  a 
warrant  or  not,  he  can  only  have  it  upon 
his  personal  acquaintance  with  the  fact,  that 
A.  B.  can  give  such  evidence. 
This  was  an  action  of  trespass.  The  defen- 
dant, who  was  a  ma^strate  of  the  county  of  Car- 
marthen, pleaded  first,  not  f^uilty ;  and  secondly, 
that  the  pluntiff  had  not  sustained  greater 
daroaf^  than  5/.  which  he  paid  iqto  Court. 
The  plaintiff  replied  a  similiter  to  the  first  plea, 
and  took  issue  on  the  second.  The  cause  was 
tried  at  the  Caermarthen  assizes,  in  1838,  be- 
fore Mr.  Baron  Gurney^  when  it  appeared 
that  the  defendant  having  had  information  laid 
before  him,  of  an  assault  having  been  com- 
mitted on  a  Mr.  Adams,  another  magistrate  of 
the  same  county,  and  having  been  informed 
that  several  persons,  one  of  whom  was  the 
plaintiff,  could  give  evidence  on  the  subject  of 
the  assault,  issued  a  summons,  dated  on  the 
10th  of  October,  1837,  recitin|(the  above  facts, 
«nd  declaring  diat  the  nlaintiff  and  the  other 
persons  were  "material  witnesses  to  be  ex- 
amined concerning  the  same,"  and  proceeding 
thus :  **  These  are  therefore  to  require 
you  to  summon  the  said  Wm.  Evans,  &c. 
&c.,  to  appear  before  me  or  any  others  of  her 
Majesty's  justices  of  the  peace  for  the  said 
county,  at  the  town  hall  in  the  town  and  parish 
of  Llanelly,  in 'the  said  county  ou  Fridav  next, 
the  1 3th  oav  of  October  instant,  at  the  nour  of 
eleven  in  the  forenoon  of  the  same  day,  to 
test^y  the  truth  according  to  their  respective 
knowledge  concerning  the  premises.^'  The 
summons  not  being  obeyed  by  the  plaintiff,  the 
defendant  issued  the  tollowmg  warrant,  di- 
rected to  the  constables  of  the  county  of  Car- 
marthen. "Whereas  Edward  Adams,  of  &c. 
la  the  ssdd  county,  Esq.,  hath  made  oath  unto 
me  John  Hughes  Rees,  one  of  her  Migesty's 
justices  of  the  peace  in  and  for  the  county  of 
Caermarthen,  that  on  the  8th  day  of  August 
last  he  was  violently  assaulted  whilst  in  the 
execution  of  his  duty  as  a  magistrate,  &c.,  and 
tfaAt  Wm.  Evans  &c.,  is  a  material  witness  in 
^e  premises.  And  whereas,  I  did  thereupon 
issue  my  summons  and  require  the  said  Wm. 
Evans  to  appear  at  a  time  and  place  therein 
mentioned,  to  testier  his  knowledge  in  the  said 
assault,  and  it  has  oeen  proved  before  me  on 
oath  that  the  sud  summons  was  duly  served, 
but  that  the  ssdd  Wm.  Evaus  did  not  then  and 
there  appear  to  testify  his  knowledge  as  afore- 
said, but  that  the  said  W.  Evans  said  that  he 
would  not  appear  pursuant  to  the  said  sum. 


mons;  and  whereas  It  is  necessary  for  the 
ends  of  justice  that  the  said  Wm.  Bvana  shall 
appear  at  the  next  assises  to  be  hdd  for  tUs 
said  county,  then  and  there  to  testify  his  know. 
lege  concerning  the  said  assault.  These  are 
to  command  you  the  said  constables  to  bring 
the  said  Wm.  Evans  before  me  or  tome  other 
of  her  Majesty's  lustices  of  the  peace  &g.«  to 
find  sufficient  bau  to  appear  and  give  his  evi- 
dence at  the  next  assizes  for  this  said  county; 
and  testify  his  knowledge  ooneeming  the 
said  assamt  &c."  Under  this  warrant  the 
plaintiff  was  apprehended  on  the  25th  of 
October,  taken  before  the  magistrate,  and 
detained  till  the  27th  of  that  •month.  The 
learned  Judjare  held  the  warrant  to  be  illegal, 
and  the  plaintiff  therefore  hsd  a  verdict  for 
20/.,  which  sum  included  the  5/.  paid  into 
Court.  A  rule  had  since  been  obtained  for  a 
new  trial. 

Mr.  E,  y,  fFilliams,  who  appeared  to  shew 
cause  against  the  rule,  was  stopi>ed. 

Mr.  Chilton  and  Mr.  Evans,  in  support  of 
the  rule. — It  is  clear  that  magistrates  may  deal 
in  this  manner  with  recusant  witnesses,  or  the 
ends  of  justice  mav  be  defeated.  It  is  stated 
in  Hale*  that  it  is  fit  that  the  justices  take  a 
recognizance  of  witnesses  to  appear  and  give 
evidence  at  the  next  session  ofHhe  peace  or 
gaol  delivery,  as  the  case  shall  require.  Da^ 
ton^  was  an  authority  to  the  same  effect,  and 
Hawkins  adopts  that  opinion.<^  The  power  of 
a  magistrate  m  these  cases  was  fully  considered 
in  fratson  and  fy\fe  v.  Bennett j^  where  it  waa 
held  that  a  justice  of  the  peace  may  comniit 
a  feme  covert  who  is  a  material  witness  upon 
a  charge  of  felony  brought  before  him,  and 
who  refuses  to  appear  at  the  sessions  to  givte 
evidence,  or  to  find  sureties  for  her  appear- 
ance. 

Lord  Denman,  C.  J. — ^I  do  not  mean  tn 
throw  any  doubt  upon  the  power  of  a  jusdce 
to  do  all  that  is  necessary  to  compel  the  atten- 
dance of  a  ivitness  whom  he  believes  capable 
of  giving  material  evidence  at  a  trial ;  bot 
this  case  is  not  one  of  that  sort.  If  it  had  been 
proved  that  the  plaintiff  here  had  been  exami- 
ned before  the  justice,  that  the  justice' believed 
him  capable  of  giving  material  evidence,  and 
that  he  had  refused  to  attend  and  give  it,  I 
think  that  the  justice  might  lawAilly  have  is- 
sued his  warrant  upon  sucn  refusal.  But  no- 
thing of  that  sort  has  occurred  here.  The  jus- 
tice has  chosen  to  take  it  for  pfranted  that  the 
defendant  is  in  fact  a  matenal  witness,  with 
which  fact  it  is  not  possible  that  he  should 
himself  have  been  acquainted ;  and  then  he  is- 
sues an  order  to  the  plaintiff  to  be  bronght 
up,  not  for  the  purpose  of  giving  evidence,  but 
or  giving  sufficient  bail  to  appear  and  give  evi- 
dence. So  tluit  by  such  a  proceeding,  a  man 
who  cannot  find  a  sufficient  person  to  answer 
for  bis  appearance  may  be  committed  to  prison, 
though  ne  is  perfectly  ready  and  willing  to  give 
his  evidence.    The  aecision  does  not  come  at 


*  2  Hale,  P.  C.  eh.  14,  p.  121. 

c  B.  If.  c.  8,  8. 


b  Ch.  90. 

d  3  Maule  &  S.  1. 


34. 
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tU  in  oonffi^  with  the  case  of  Benkett  v.  fFat- 
MM,*  for  there  (he  woman  had. done  all  in  her 
power  to  defeat  Justice  by  declaring^  that  she 
would  not  attend  at  the  sessions  to  ^ve  her 
eiidence.    The  other  judges  concurred. 

Rule  discharged. — Evam  r.  Ree*,  Eeq.,  T. 
T,  1840.    Q.B.F.J. 

<ftitfcn'ir  Scnc^  practice  Caurt 

MANOAM 08.— ^LANDLORD  AMD  TENANT. — 

JUSTICES. 

jin  error  in  the  discretion  of  magistrates,  in 
refiising  to  give  possession' of  premises, 
pursuant  to  \\  G,  2,  c.  19,  s.  60,  is  not  a 
ground  for  issuing  a  mandamus  to  compel 
them  so  to  do. 
In  this  case  a  proceeding  had  been  taken 
by  ft  landlord  to  recover  possession  of  premises 
pursuant  to  the  11  Geo.  2,  c.  19,  s.  60,  the 
pomession  being  vacant,  and  no  sufficient  dis- 
tress being  on  the  premises.    An  application 
was  made  to  justices,  pursuant  to  tne  act,  to 
view  thejpremises,  and  give  the  requisite  no- 
tices.   The  first  day  the  magistrates  proceeded 
to  the  premises,  and  only  affixed  the  notices. 
On  the  second  occasion,  they  went  Co  the  pre- 
mises for  the  purpose  of  defivering  possession 
of  the  premises.    When  they  arrived  there,  the 
tenant  appeared  at  the  window,  and  said  he 
was  there.     The  justices  were  of  opinion  that 
they  could  not  proceed  to  ipve  possession  of 
the  premises  under  those  circumstances,  and 
accordingly  withdrew. 

Watsom  now  moved  for  a  rule  to  shew  cause 
why  ft  writ  of  mandamus  should  not  issue, 
comniftndinff  the  magistrates  to  give  possession 
of  the  premises  to  the  landlord^  on  the  ground 
that  die  mere  fsxX  of  the  tenant  appearing  on 
the  premises  in  the  manner  described,  did  not 
authorize  the  magistrate  to  decline  to  give 
possession. 

'  WVliawa,  J.— ^Perhaps  the  magistrates  may 
have  done  wrong,  or  at  least  acted  incorrectly, 
in  not  pving  possession ;  but  in  my  opinion  1 
am  not  tiierefore  authorized  in  ordering  a 
mumdmnus  to  issue. 

Rule  xz{M!titA,^Eat parte  Fielder,  E.  T.  IS'IO. 
Q.  B.  P.  C.  

8TA1&1MO  ATTOBMET  OFF  THE  ROLL. — TAKING 
ODT  CBRTIFICATV^ 

An  attorney  proposing  to  be  struck  of  the 

roll  at  his  own  request,  need  not  swear  that 

he  has  taken  out  his  certificate,  if  he  swears 

that  he  has  been  duly  admitted,  and  that  he 

etrpeets  no  proceeding  to  be  commenced 

affjdnst  him, 

IT.  JFiUiams  moved  to  strike  an  attorney  off 

the  roll  at  his  own  request,  for  the  purpose  of 

redring  from  the  profession.    The  affidavit  on 

which  the  applicfttion  was  founded,  stated  that 

the  applicant  had  been  regularly  admitted; 

that  he  had  practised;  that  no  proceedings 

had  been  commenced  or  were  pending  aprainst 

him,  nor  did  he  expect  any.     The  aflSdavit, 

however,  did  not  state  that  ne  had  taken  out 

hb  certificate. 

•  3  Maule  &  Sel.  1. 


^//Sermt,  J.,  (after  consulting  with  Mr.  HUl.) 
I  think  that  the  omission  is  not  material,  taking 
the  whole  affidavit  together. 

Application  granted— J^jr  parte  Partridge, 
T.T.  1840.    Q.B.P.C. 

PRISONER.— *8MALL    DEBTOR.— JUDICIAL   NO- 
TICE.— MARSHALL. 

The  Court  will  take  judicial  notice  of  the 
hand'Writing  of  the  clerk  of  the  papers, 
certifying  a  copy  of  causes  on  an  applka- 
tion  to  discharge  a  defendant  under  the 
48  G,  3,  c.  123. 

In  this  case  the  defendant  had  been  detained 
in  execution  for  a  sum  not  exceeding  20/., 
during  a  period  of  twelve  successive  calendar 
months. 

Knowles  now  moved  to  discharge  the  defen- 
dant out  of  custody.  All  the  papers  were 
regular;  there  was  one  peculiaritv  in  the  case, 
which  was,  that  there  was  no  affidavit  of  verifi- 
cation of  the  signature  of  the  clerk  of  the 
papers,  who  was  the  deputy  of  the  marshal. 
It  was  submitted  that  where  the  party  was  in 
the  custody  of  the  marshal,  no  such  affidavit 
was  necessary,  as  the  Court  would  take  judicial 
notice  of  the  handwriting  of  their  own  officer ; 
this  could  not  be  the  case  if  the  defendant  waa 
in  the  custody  of  another  gaoler. 

Coleridge,  J. — ^That  is  suflkient,  the  rule 
may  be  granted. 

Rule  granted.— ^^(poc^  v.  fFhatmore,  T.  T. 
1840.    Q.B.  P.O. 

Common  piestf. 

ATTACHMENT  FOR  NON-DELIVERT  OF  DEEDE 
AND  PAPERS  BT  ATTORN  ST. — SOFFICIBNCT 

OF  DEMAND. 

In  support  of  an  application  f^r  an  attachment 
agmnst  an  attorney  for  not  delivering  up 
papers  pursuant  to  an  order  of  a  Judge^ 
subsequently  made  a  rule  of  Court,  by  which 
the  attorney  was  required  to  deliver  alt 
deeds  in  his  possession  of  the  lessor  of  the 
pltdntiff,  on  payment  qf  the  amount  of  the 
Master's  allocatur,  it  was  sworn  thai  copies 
qfthe  order  and  rule  were  served  upoa  the 
attomeu,  and  the  demand  made  by  a  person 
who  paid  the  amount  of  the  allocatur :  Held, 
that  as  there  was  no  proof  of  the  authority 
of  the  person  paving  to  receive  thepa^ 
on  behalf  of  the  lessor  of  the  plaintiff,  the 
demand  was  insufficient. 
Atcherley,  Seijt.  shewed  cause  against  a  rule 
obtained  by  Storks,  Seijt.,  calling  upon  Mr. 
Matthew  8ykes,  an  attorney  of  this  Court,  to 
shew  cause  why  jui  attachment  should  not  is- 
sue against  him  for  not  delivering  up  certain 
deeds  and  writings  to  the  lessor  of  the  plaintiff, 
and  why  he  shomd  not  pav  the  costs  of  the 
application.    The  rule  had  been  ol>t8ined  upon 
the  affidavits  of  the  lessor  of  the  plaintiff,  and 
of  a  person  named  Tilling,  who  described 
hiniselt  as  a  hair  dresser.    The  former  stated 
that  he  had  formerly  employed  Mr.  Sykes  as 
his  attorney  in  this  cause,  but  that  in  conse- 
auence  of  a  dispute  having  arisen  between 
tnem,  he  changed  his  attorney.    The  latter 
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subsequently  obtained  the  delivery  of  a  bill  of 
costs  from  Mr.  Sykes,  and,  upon  its  being 
taxed,  its  amount  was  found  to  be  46/.  4s.  On 
the  31 8t  August  1839,  an  order  was  obtained 
from  a  learned  Judge  at  Chambers,  directing 
Mr.  Sykes  to  deliver  up  certain  deeds,  papers 
and  writings  of  the  lessor  of  the  plaintiff,  in  his 
possession,  upon  payment  of  the  amount  of  the 
Master's  allocatur.  Tilling  then  swore  that  by 
the  direction  of  the  lessor  of  the  plaintiff,  he  nro- 
ceeded  to  the  office  of  Mr.  Sykes  and  paid  uim 
46/.  4«.,  the  amount  of  the  aUocatur ;  that  '*  he 
then  demanded  of  Mr.  Sykes  all  papers  and  wri- 
tings in  his  custody  or  power,  belonging  to  Mr. 
Hickman,  which  ne  peremptorily  refused  to 
give  up."  fle  also  stated  that  subsequently, 
on  the  29th  of  May,  he  served  Mr.  Sykes  with 
a  copy  of  the  order  and  rule  of  Court,  shewing 
liim  tne  originals  at  the  same  time ;  but  that 
then  agiun  he  did  not  comply  with  the  demand 
tnade.  It  was  submitted  that  these  affidavits 
contained  no  proof  of  a  sufficient  demand  for 
the  delivery  of  the  pa|>er8.  There  ought  to 
be  a  distinct  authority  in  the  person  making 
the  demand,  from  .the  person,  on  whose  behalf 
it  was  made,  disclosed  to  the  attorney ,8hewn  in 
the  affidavit  i  but  it  was  not  even  sworn  that 
the  application  was  made  for  Mr.  Hickman. 

Storks,  Serjt. — ^The  rule  of  Court  ordered 
that  the  papers  should  be  delivered  up,  upon 
the  payment  of  the  amount  of  the  allocatur. 
The  condition  of  that  payment  was  the  delivery 
of  the  papers,  and  the  attorney  having  ac- 
cepted toe  money,  was  bound  to  hand  over  the 
papers  to  the  person  from  whom  he  received  it, 
who,  from  his  being  authorized  to  make  the 
payment,  must  be  taken  to  have  sufficient  au« 
thority  to  receive  the  papers.  [  Tlndal,  C.  J. — 
The  rule  is,  that  the  person  may  make  a  de- 
mand upon  the  attorney  by  authority  of  a  let- 
ter of  attorney  only,  a  copy  of  whicn  shall  be 
served  upon  tne  attorney,  and  the  original  of 
which  shall  be  produced.]  That  was  the  gene- 
ral rule,  but  this  case  did  not  come  within  its 
operation,  by  reason  of  the  explicit  terms  of 
the  order,  and  rule  of  Court,  which  in  effect 
bound  tbe  attorney  to  deliver  the  papers  to 
the  person  who  paid  the  money.  {^Afaule,  J. — 
But  the  attorney  is  further  bound  to  take  care 
to  hand  them  over  to  such  a  Person  only  as  is 
authorized  to  receive  them.  The  master  may 
have  ordered  only  \s.  to  be  piud;  can  it  be 
8M,  that  the  attorney  would  be  bound  to  hand 
over  the  papers  to  any  person  who  tendered 
him  that  amount  ?]  The  authority  to  pay  the 
money,  must  be  taken  to  be  sufficient  to  in- 
clude that  to  reodve  tiie  papers. 

Tindaif  C.  J. — I  t^ink  the  demand  proved 
is  not  sufficient.  The  papers'  are  only  to  be 
obtained  upon  proper  application,  for  although 
the  lessor  of  tne  plaintiff  may  have  sufficient 
confidence  In  Tiliuig  to  entrust  him  with  the 
money,  to  pay  the  amount  of  the  master's 
allocater,  it  may  be,  that  he  would  not  like  to 
entrust  him  with  possession  of  the  titl^  deeds 
of  his  estate.  We  cannot  bring  the  attorney 
into  contempt  upon  such  slight  grounds. 

Rule  discnarged  — Doe:  dem.  Hickman  v. 
Hicknum,  T.T.  1640.    C.  P. 
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j^fter  Trinitp  Term,  1840. 

^Maxt  f^  JLtttn  C^mceHor. 

AT  LINCOLN'S  INN. 


sSurLy   '^?!'^  So  }^PP«*^«  "^^  ^•"««*- 
Wednesday  .< 


Thursday 

Friday 

Saturday 

Monday 

Tuesday 


Wednesday  July  1 


r  First  Seal.— Appeal  Mo- 
24  <     tions  and  Appeals  and 

L     Causes. 
26' 


Thursday 
Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


Appeals  and  Causes. 


2 

^ /The   Second  Seal.— Ap- 

\     peal  Motions  and  ctitto. 

6\ 

7 

8 

9 
10 
11 
13 
14 
15 
16 
17; 


\  Appeals  and  Causes. 


Friday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursdav 


20' 

..21 

..  22 

23 
*  *  24  )  Appeals  and  Causes. 

W  25 

..  27 

..  28J 

..  29 


/The    Fourth    Seal.— Ap- 
\     peal  Motions  and  ditto. 
. .  30  I  Petitions. 
The  Court  will  not  sit  after  Saturday  the  8th 

of  August. 

Such  days  as  his  Lordship  is  occopied  in  tlie 
House  of  Lords  excepted* 

Betcrre  tf^e  l^tre  C^wicellor. 

AT  LINCOLN'S  INN. 

WednesdayJune24    The  1st  Seal — ^Motions. 

Thursday     ..    25 

Friday  ..     •.    26 

Saturday      • .    27 

Monday       ..    29 

Tuesday       . .    30 

Wednesday  July  1 


Thursday 

Friday  .. 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Fridsy  .. 

Saturday 

Monday 

Tuesday 


Pleas,  Demurrers,  Etcep* 
tlons.  Causes,  and  Fur- 
ther Directions. 


2 

4    The  2d  Seal— Motions. 
6\ 

l\ 

Q  \  Fleas,  Demurrers,  Bxcep- 

^Q  /     tions.  Causes,  and  Pur- 

.  y       ther  Directions. 

13 
14 


Equity  and  Common  Law  SiUings, 


14  3 


•  •     •  • 


Wednesday  •• 

Thursday     . . 

Friday 

Saiarday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


15  1  Pleas,  Demurrers,  Bzcep- 

16  V     tions.  Causes,  and  Fur- 
17)     tker  Directions. 
13    The  3d  Seat— Motions. 
20^ 
21 

^  I  Pleas,  Demurrers,  Excep- 
^  >  tions.  Causes  and  Fur- 
f;       ther  Directions. 

27 
28/ 

29  The  4lh  Seal— Motions. 

30  Petitions. 

The  Vice  Chancellor  will  hear  Short  Causes 
and  Unopposed  Petitions  previous  to  ,the 
General  Paper  every  Friday  during  the  Sittings. 

After  Term,  until  the  First  Seal,  his  Honor 
will  hear  Motions  and  other  matters,  by  order. 

The  Court  will  not  sit  after  Saturday  the 
8ih  of  August.      

IBefdre  t|s  MniUt  of  f|e  BoTU. 

AT  TBB  ftOI«I*8. 

WednesdayJaiie24    Motions. 

Thursday     ..    25  v 

Friday  ..     ..    26/ 

Saturday      . .    27/  pj^^^  Demurrers,  Causes, 

Monday       ..    29        Further  Directions,  and 

Tuesday       ..    dOr      » *: 

Wednesday  July  1 

Thursday     . .      2 

Friday  ..     ..      3 

Saturday  4 

Monday       . .      6 

Tuesday       . .      7 

Wednesday  ••      8 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

W'edneaday 

Thursday 

Friday 

Satarday 

Monday 

Tuesday 

Wednesday  •• 

Thursday     • . 

Friday  ..     •• 

Saturday 

Mond^ 

Tuesday 

Wednesday  •« 

Thursday     .  • 


•  •     •  • 


Exceptions. 


Motions. 

Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 

lO'  Petitions  in  Gen.  Paper. 
11 


Lord  Abinger,  * 

(Petitions  and  Motions. 
Further  Directions  and 
Exceptions  to  Reports, 
Pleas,  Demurrers  and 
Exceptions,  and  Short 
Causes. 

Mr.  Baron  Alderson. 

Wednesday,  July  1    Petitions  and  Motionn. 

{Che$lyn  v.  Dalby,  and  Fur* 
ther  Directions  and  '-'x- 
ceptions  to  Reports  in 
other  Causes. 
{Chesiyn  v.  Dalby,  and 
Pleas,  Demurrers  and 
Exceptions. 

Monday 6\Kni^ht    v.    Marquis    qf 

Tuesday 7/     /Ta/^orc/,  part  heard. 

Wednesday....   s{^tLM<i!'!^S&J. 

Thursday 9l 

Friday 10  I  Causes. 

Saturday llj 

r  Further   Directions   and 

M-O'y H  -"ft'SeSrs 

L     and  Exceptions. 
Tuesday 14    Petitions  and  Motions. 


COMMON  LAW  SITTINGS. 


.  •     . . 


17 

18    Motions. 

20 

21 

22 

23 

24 

25 

27 

28 


Pleas,  Demurrers,  Causes, 
Farther  Directions,  and 
Exceptions. 


29  Motions. 

30  Petitions  in  Gen.  Paper. 

Short  Causes,  Consent  Causes,  and  Consent 
Petitions,  every  Tuesday  at  the  Sitting  of  the 
Court.  

^r^e^uer  €quitQ. 

SMiigs  qfter  TrinUv  Term.  1840,  ot  Scfjeanfe 
Inn  Haift  Chancery  Lane. 

Mr.  Baron  Aldereon, 
Thursday,  June  18    Petitions  and  Motions. 
,v«j  iQ /Further   Directions   and 

™^*y *^  1     Exceptions  to  Reports. 


SUtingM  qfter  Triniiy  Term.  1840. 

MI0DLB8BX. 

Common  Jttriei. 

Thursday,  June  18. — Short  Causes  from  Mon- 
day, June  8th,  and  from 
the  Third  Sitting,  all 
with  Judgment  of  the 
Term, 

Thursday . . .  .June  25 1 

Friday  26  V  Common  Juries. 

Saturday  27  J 

Monday  ....  June  29 ' 

Thursday 2. 

LONDON. 

Common  Juries, 
A4joumment-day — Friday,  July  3. 
There  mav  be  a  further  postponement  to 
Monday,  July  6ih. 
Last  day  of  Sitting— Wednesday,  July  15th. 

Common  $lcai. 
Skangv  i^er  Driniiy  Term.  1340. 

MIDDLS8BX. 

Common  Juries, 
Thursday ,,,,  June  18  |  Saturday .'. . .  June  20 
Friday 19  |  Monday .  ....;...  22 

LONDON. 

Common  Juries, 
Adjournment-day— Tuesday,  June  Slifh. 
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COMMON  LAW   OADBR  OF  BUSI- 
NESS  IN  VACATION. 


Trinity  Term  in  the  Sd  year  of 

the  Reign  of  Queen  Victoria. 

This  Coturt  vnH,  od  Tuesday  the  23d  day 
of  June  next,  hold  sittings,  and  will  proceed 
in  disposing  of  the  business  now  pending 
in  the  Paper  of  New  Trials  on  the  same 
23d,  and  on  the  six  following  days  of  the 
same  month*  (Sunday  excepted)  commenc- 
ing wilh  the  country  New  Trials. 

N.  C.  TiNDAL. 
S.  B.  BOSAKQUBT. 

T.  Ebskinb.    ^ 
W.  H,  Mavlb. 


Trinity  Term;  3d.  Victoria. 

This  Court  will,  on  Wednesday  the  24th 
day  of  June  instant,  hold  sittings  and  will 
proceed  in  disposing  of  the  business  now 
pending  in  the  paper  of  New  Trials  oti  the 
said  24th  day  of  the  said  month  and'  l^e 
following  days,  vizi  the  25th,  26th,  27th, 
99tfa,  and  30th  June,  and  on  the  25th  day 
of  the  same  month  and  the  said  foUowing 
days,  will  proceed  in  disposing  of  the  busi- 
ness now  pending  in  the  Special  Paper. 

Dated  .the  16th  June,  1840. 

ApiNOBB. 

£.  H.  Aldbbson. 

J.  GUBNBT. 
R.  M.  ROLFB. 


LIST  OP   LAW  BILLS    IN  PARLIA- 
MENT,  WITH  NOTES. 


l^ttHeofVrOrW. 


rin  Select  Oommittee.] 

Lord  Chancellor. 

Indemnity  to  Clerks  of  A^toroeys,  &c. 

[Passed.]  »   ,       .  ,    „.  , 

For  the  commitatiQn  of  Manonal    Rights. 

[For  secoad  reading.]    Lord  Redeadale. 
Vsgrsnts'  Removal. 

[tor  third  reading.] 
To  augment  the  Maintenance  of  tbe^  poor 
Clefgy.  [For  second  reading.] 

SottiTe  of  Commonir. 

Small  DebtCoarts  for 
Liverpool, 
Maryiebone, 
WakeioM  ManMw 


Metropolitan  Police  Courts. 

[In  Committee.] 
To  amend  the  Law  of  Copyright. 

•   [In  Committee.]         Mr.  Serit.  Talfoard. 
To  improve  the  High  Court  of  Adnuraltv. 

[ror  third  reading.] 
Costs  in  Frivolous  Suits. 
[For  third  reading.] 
Rated  Inhabitants  Evidence. 

[In  Committee.] 
Amendment  of  Inclosure  Acts. 
To  extend  the  Term  of  Copyright  in  Designs 
of  woven  Fabrics.  Mr.  E.  Tennant, 

[fn  Committee.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissipners. 
[Fn  Committee.]  Lord  J.  Russell. 

To  extend  Freemen  and  Bargesses'  Right  of 
Election.  Mr.  F.  Kelly. 

Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
To  amend  the  County  Constabulary  Act. 

Mr.  F.  Maiile. 

To  amend  the  Laws  of  Turnpike  Trusts,  and 

to  allow  Unions.  Mr.  Mackinnon. 

To  consolidate  and  amend  the  Lav^  of  Sewers. 

[In  Committee.] 
Summary  Conviction  of  Juvenile  Offenders. 

[In  Committee.]  Sir  E.  Wilmot. 

Summary  Jurbdiction  to  Justices  in  certain 

cases  of  Seduction,  and  breach  of  promise  of 

Marriage.  Mr.  W.  Miles. 

To  abolish  capital  punishment  in  alF  cases  ex* 

cept  Murder.  Mr.  Kelly. 

To  amecd  7  W.  4,  &  1  Vict,  for  regulating  al- 

torneys  and  solicitors  in  Ireland. 

Solicitor  General  for  Ireland. 
For  the  further  amendment  of  the  Poor  Law. 

SPor  second  reading.] 
e  improvement  of  Grammar  Schools. 
[In  Committee.] 
Settled  estates  drunage  and  improvement 

[Passed.] 
To  exempt  stock-in-trade  and  other  personal 
property  from  being  liable  to  be  rated  to  the 
relief  or  the  poor.        The  Attorney.  General. 

RBHOTAL  OF  COURTS  OP  LAW. 

Petitions  in  favour   have  been    presented 
from  the  attorneys  in 
Stamford, 

North  and  South  Shields  Kent  Law  So- 
ciety, 


THE  EDITOR'S  LETTER  BOX. 


We  hone  to  find  room  in  an  early  number 
for  several  letters  which  have  been  unavoidably 
deferred.  "  Scrutator,"  amongst  the  rest,  shall 
not  be  forgotten. 

We  stated  the  questions  at  the  last  examina- 
tion, in  nearly  the  terms  ui  which  they  were 
given  out. 

The  letters  of  W.  H,;  L.W.;  and  "Latitat;" 
are  under  consideration. 

Erratum.—^,  112,  last  line  but  one  of  first 
column,  for  **  discharged"  read  ''disobeyed  ' 


II 


stir  Eefinl  ^hwv^tv^ 


SATURDAY,  JUNE  27,  1840. 


.*• 


Quod  mafit  ad  nos 


Feitioet,  tt  mscire  malam  Mti  afitaaBOS. 


HORAt. 


SWORN  CLERKS  IN  CHANCERY. 

Altsouoh  it  may  seem,  at  the  end  of  the 
present  session  of  Parliament,  that  little  or 
nothing  has  been  done   in   the   cause   of 
Chancery  Reform,  and  there  is  too  much  to 
fear  that  the  Lord  Chancellor's  Bill  will  not 
pass  into  law,  (but  as  to  this  we  do  not 
despair)  yet  we  have    great     satisfieustion 
ID  stating  that  the  cause  of  judicious  and 
pnkctical  reform  is  nevertheless  silently  ad- 
▼lOKsing.  A  series  of  returns  have  been  moved 
for  by  different  members  of  the  House  of 
Commons  interested  in  the  subject,  and  these 
returns  have  not  only  been  ordered  by  the 
House,  but  have  now  many  of  them  been 
ntade,  and  they  form  altogether  a  valuable 
body  of  information,  which  will  greatly  as* 
nat  the  carrying  on  and  completing  those 
reforms  which  have  been  called  for  so  loudly 
by  the  professioin   in   the  various  offices 
connected  with  the  Court  of  Chancery.  We  \ 
have  already  brought  under  our  readers' 
notice,  the  returns  made  by  the  Six  Clerks 
and  the  Masters,  and  we  have  now  to  call 
their  attention  to  that  made  by  the  Sworn 
Clerks,  and  we  congratulate  Mr.  Spence, 
Mr.  Field,  and  other  able  and  lealous  la- 
bourers in  the  good  cause,  that  the  more 
the  official  facts  appear,  the  more  are  their 
statements,  and  those  made  by  ourselves,* 
fortified. 

Let  us  first  see  what  is  the  duty  of  the 
Sworn  Clerks,  or  as  they  are  more  familiarly 
called,  the  Clerks  in  Court,  and  as  to  this 
we  shall  chiefly  refer  to  Mr.  Field's  pam- 
phlet* The  records  in  the  Six  Clerks* 
Office,  after  they  are  filed,  are  entrusted  by 

•  See  the  article  on  Clerks  in  Court,  19  L.  O. 
p.  L 

VOL.  XX. --NO.  597.  I 


the  Six  Clerk  to  the  Clerks  in  Court,  fof 
the  purpose  of  copying  and  delivering  the 
copies  out  to  the  parties.    This 'duty  is  very 
analagous  to  that  performed  by  attorneys  at 
lav  in  the  delivery  of  pleadings  to  each 
other.     For  this  the  Clerks  in  Court  are 
paid  lOd.  a  folio  of  90  words,  4d.  of  which 
sum  they  are  understood  to  account  for  to 
the  Six  Clerk,^  and  the  rest  they  keep,  pay- 
ing the  actual  cost  of  copying,  which  is 
about  a  Id.  a  folio  or  less.     This  fee  forms 
by  far  the  largest  source  of  emolument  to 
the  Clerks  in  Court.     They  are  also  sup- 
posed to  make  out  the  writa  of  the  Court, 
though  in  fact  they  are  made  out  by  their 
agents,  who  are  no  more  officers  of  the 
Court  than  an  attorney's  clerk  is  an  officer 
of  a  Common  Law  Court.    This  part  of  a 
Clerk  in  Court's  duty  is  precisely  similar  to 
that  performed  by  attorneys  at  Common 
Law.     The  Clerks  in  Court  also  sign  con- 
sents to  petitions,  and  other  matters  vequir* 
ing  consents.   At  Common  Law,  this  is  done 
by  attorneys,  and  without  the  slighest  prac- 
tical inconvenience.     The  Clerks  in  Court 
also  receive  all  services  of  notices  and  war- 
rants, and  then  send  the  notices  on  by  por- 
ters,  or  by  post,  to  the  respective  solicitors. 
They  also  keep  books  in  which,  for  their 
own  and  the  solicitors'  convenience,  they 
enter  the  names  of  parties,  the  dates  of  fil- 
ing pleadings,  and  the  names  of  the  other 
Clerks  in  Court  engaged.    The  Clerks  in 
Court  also  tax  costs.     These  are  the  prin- 
cipal duties  of  the  Clerks  in  Court :  let  us 
next  consider  its  staff.     "  There  are  at  pre- 
sent, I  believe,"  says  Mr.  Field,  "  twenty- 
eisrht  Clerks  in  Court,  but  there  are  not 
more  than  six  or  seven  in  any  extent  of 
practice.     I  do  not  know  more  than  eight 

b  This  turns  out  to  be  only  3d, 
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or  ten  by  sight,  and  certainly,  if  only  one 
Clerk  in  Court  were  required  to  attend  a 
taxation  which,  if  he  were  taxing  officer 
would  be  the  case,  four  could  do  this  part 
of  the  work  of  the  office,  except  perhaps 
for  six  weeks  before  the  Long  Vacation,  and 
then,  if  paid  by  fees,  they  would,  I  have  no 
doubt,  get  through  it,  as  the  taxations  taken 
then  are  not  of  a  hostile  nature." 

Let  us,  having  considered  the  duties  of 
the  office,  next  inquire  into  its  emoluments, 
and  here  we  are  happy  to  be  able  to  supply 
the  authentic  information  which  Mr.  Field 
and  others  could  only  guess  at. 

The  return  which  gives  us  this,  and 
for  which  the  public  are  indebted  to  Mr. 
Aglionby,  the  member  for  Cockermouth,  has 
just  been  made,  and  consists  of  "  a  return  of 
the  number  of  term  fees  which  were  re- 
ceived by,  or  became  payable  to  each  of 
the  Sworn  Clerks  of  the  Court  of  Chancery 
during  the  year  1838,  and  the  number  of 
causes  in  respect  of  which  such  term  fees 
accmed ;  of  the  amount  of  the  fees  which 
were  received  by,  or  became  payable  to  each 
of  such  Sworn  Clerks  during  the  year  1838, 
on  account  of  the  taxation  of  costs,  and  in 
respect  of  how  many  bills  of  costs  such  fees 
became  payable,  specifying  the  ten  largest 
amounts  received  by  each  of  the  said  Sworn 
Clerks,  for  any  one  bill  of  costs;  of  the  total 
amount  which  was  received  by,  or  became 
payable  to  each  of  the  Sworn  Clerks  for 
office  copies  during  the  year  1838-  similar 
returns  during  the  year  1839." 

The  return  proves  that  there  are  but 
twenty-five  Clerks  in  Court,  who  divide 
among  them  the  larger  amount  of  fees  paid 
on  this  account.  But  the  first  observation 
that  arises  on  looking  at  the  document  is, 
the  striking  inequality  of  the  amounts  re- 
ceived by  different  members  of  this  body. 
No  names  are  given  (to  which  we  do  not 
object),  but  each  Clerk  in  Court  is  repre- 
sented by  a  certain  number,  and  what  will 
our  readers  think  when  they  find  that  while 
No.  3,  received  10,879/.  3*.  lOrf.  in  the  year 
1839,  No.  25  received  only  96/.  2s.  6d.,  and 
No.  21  received  actually  only  20/.  2^.  6d,  ! 
This  inequality  proves  that  something  is 
wrong  in  the  constitution  of  the  office.  If 
it  be  an  office  of  trust  and  difficulty,  it  should 
be  properly  remunerated,  and  not  be  suffered 
thus  to  be  run  to  the  wall ;  if  it  be  not  an 
office  of  trust  and  difficulty,  then  it  should 
not  be  remunerated  to  the  enormous  amount 
of  upwards  of  10,000/.  In  the  one  case 
No.  21  should  never  receive  only  20/.  a- 
year;  in  the  other.  No.  3  is  surely  too  highly 
paid  at  10,000/.     Now  let  us  see  how  No.  3 


accounts  for  his  10,879/.  Ss,  lOd.  He  paid 
1.446/.  6«.  6d.,  to  the  Six  Clerks,  (who  did 
nothing  at  all  for  it,  it  is  to  be  remembered,) 
59/.  i4s.  6d.  to  the  Bag  Bearer  (who  did 
nothing  at  all  for  it,  it  is  also  to  be  remem- 
bered,) uid  the  residue,  being  the  sum  of 
9 , 3  7  2/.  he  retains  to  himself.  It  is  true  that 
the  receipts  of  No.  3,  are  the  largest  of  the 
whole,  but  several  others  come  very  near  to 
him.  Thus,  No.  12  received  in  1839, 
8130/.  8«.  6d.  for  fees,  4003/.  5s.  Sd.  being 
for  office  copies.  No.  14,  in  1839,  received 
7963/.  \2s.  9d.  for  fees,  3751/.  6s.  Sd.  being 
for  office  copies.  No.  16,  nearly  as  much. 
No.  17,  is  9645/.  6s.  Sd ,  4634/.  18^.  4d. 
being  for  office  copies ;  and  several  others 
receive  nearly  2000/.  per  annum,  while 
others  sink  down  to  as  many  hundreds, 
and  even  as  low,  as  we  have  already  shewn, 
as  20/. 

Now,  for  what  are  these  large  sums  paid 
by  the  suitor  ?  We  have  no  hesitation  in 
saying,  for  services,  which  when  necessary, 
could  almost  all  be  discharged  by  the  soli- 
citor, as  they  are  at  common  law  by  the 
attorney  of  the  party.  The  duties  of  the 
Clerk  in  Court,  are,  as  a  w*hole,  ministerial ; 
some  of  them  might  well  be  dispensed  with 
altogetheir,  and  the  suitor  relieved  from  the 
expense  of  papng  for  them;  others,  we 
willingly  admit,  must  be  done  by  some  one  ; 
but  they  might  be  done,  with  the  exception 
of  the  taxation  of  costs,  by  the  responsible 
professional  adviser  of  the  suitor.  That  this 
expensive  office,  whether  it  be  called  the 
Six  Clerks'  Office,  or  the  Sworn  Clerks' 
Office,  is  necessary  for  the  interests  of  the 
suitor,  we,  at  any  rate,  totally  deny.  Re- 
modelling and  extensive  alterations  are 
imperatively  demanded;  if  not,  as  we  are 
much  inclined  to  think,  an  entire  abolition. 
The  suitor  would  be  directly  benefited  by 
the  great  reduction  of  the  outlay  necessary 
to  obtain  the  object  of  his  suit ;  the  so- 
licitor would  receive  that  remuneration  to 
which  he  is  justly  and  fairly  entitled,  and 
the  great  ends  of  justice  would,  as  it  ap  • 
pears  to  us,  be  materially  served.^ 


^  Mr.  Field,  on  the  number  of  bills  filed, 
estimated  the  income  of  the  Sworn  Clerks  at 
5*^,0001.  The  actual  amount  shewn  by  the^e 
returns  is  nearly  60,000/.  If  one  man  can  do 
a  fifth  of  the  work,  fire  can  do  the  whole.  By 
the  return  of.  the  Six  Clerks  their  income  was 
stated  at  6735/.  By  these  returns  it  appears 
to  be  8201/.  How  is  this  conflict  of  evidence 
to  be  reconciled  ? 
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THE  GRAMMAR  SCHOOLS  BILL. 

Thb  Gnimmar  Schools  Bill,  to  which  we 
have  already  adverted,  (see  19  L.  O.  pp.  360, 
465,)  has  been  reprinted  as  amended  by  the 
Select  Committee  to  which  it  was  referred ; 
and,  as  it  now  stands,  we  think  it  is  calcu- 
lated to  do  much  good. 

The  objects  of  the  bill  are — 

Fint,  To  enable  Courts  of  Equity,  on 
proceedings  instituted  according  to  the  usual 
course,  to  extend  the  sjrstems  of  education 
in  (Grammar  Schools  beyond  mere  Ghreek 
and  Latin. 

Second,  To  provide  a  method  by  which 
parties  connected  with  schools  may  frame 
new  statutes,  and  submit  them  for  the  ap- 
proval of  the  Court  of  Chancery,  by  a  cheap 
and  summary  process. 

Third,  To  feurilitate  the  resignation  of 
governors  and  the  filling  up  of  vacancies. 

Fourth,  To  promote  the  visitation  of 
schools  by  visitors,  and  to  facilitate  the  re- 
moval of  unfit  masters. 

Fifth,  To  make  miscellaneous  provisions. 

The  second  object  of  the  bill  is  worthy 
attention,  not  only  as  applicable  to  this  bill, 
but  as  instituting  a  summary  mode  of  pro- 
ceeding vnth  reference  to  the  Court  of 
Chancery ;  which,  if  here  successful,  might 
be  extended  with  advantage  to  other  matters. 

By  B.  9  the  risitors,  patron,  and  governors 
of  any  charity  may  make  statutes  for  ex- 
tending the  education,  and  for  other  purw 
poses  connected  with  the  charity,  subject  to 
being  ratified  by  the  Court  of  Chancery,  but 
tlie  following  mode  of  obtaining  the  sanction 
of  the  Court  may  be  adopted.  By  s.  16  the 
Lord  Chancellor  shall  appoint  one  of  the 
Masters  in  rotation.,  or  in  such  order  as  he 
shall  see  fit,  to  consider  all  the  new  statutes 
proposed  under  the  act,  and  all  schemes  and 
other  matters  connected  with  the  same. 
By  8.  17,  the  Lord  Chancellor  is  also  to 
appoint  a  fit  person  to  act  as  "  Secretary  for 
Grammar  Schools,"  who  shall  hold  his  office 
during  the  pleasure  of  the  Lord  High  Chan- 
cellor, and  fdl  persons  shall  communicate  with 
the  Master  in  Chancery  through  such  secre- 
tary. By  8.  18,  the  govftoprs  of  any  cha- 
rity are  to  transmit  their  proposed  statutes, 
with  repoitef  the  eircumstances,  to  the  sec- 
votary,  wiw  is  to  lay  all  documents  and  such 
other  evidence  as  he  may  deem  advisable,  or 
the  Master  may  direct,  before  the  Master. 
By  8.  20,  the  Master  is  empowered  and  re- 
quired to  accept  such  documents  and  papers 
from  the  secretary,  and  to  deal  therewith 
in  the  same  manner  as  with  references  in 


causes  from  the  Court,  and  shall  report  to 
the  Court,  approving  or  varying  the  statutes, 
or  recommending  others,  or  stating  the  case 
not  to  be  fit  for  this  summary  mode  of  pro- 
ceeding. By  s.  21,  all  parties  are  to  have 
liberty  to  appear  as  the  master  shall  direct, 
but  the  costs  of  any  party  so  opposing  shall 
be  in  the  discretion  of  the  Master.  By  s. 
22,  the  report  of  the  Master  is  to  be  filed, 
and  notice  of  its  having  been  filed  shall  be 
sent  to  the  visitor,  patron,  &c.,  and  copies 
of  such  reports  may  be  had  on  application  to 
the  secretary. 

This  is  the  summary  mode  of  proceeding 
intended  to  be  given  by  the  act,  and  it  is 
worthy  the  consideration  of  our  readers. 


THE  PROPERTY  LAWYER. 


BRSinoAnr  bbqubst. 

WasBB  a  will  is  made  in  a  singular  fonn,  the 
expressions  that  are  used  in  it  must  be 
construed  by  looking  at  the  whole  of  the  con- 
text. Per  Sir  L,  Shadweli,  V.  C,  in  Boys  v. 
Morgan,  9  Sim.  295 ;  referring  to  Legge  v. 
Asgill,  Turn.  &  Russ.  265;  Crooke  v.  De 
Fandes,  9  Yes.  197;  and  11  Yes.  3.')0;  and 
Aitomey  General  j.Johruf one,  Ambl.  by  Blunt, 

5//. 

This  rule  was  laid  down  with  reference  to 
the  followini^  curious  will  :  *'  London,  No. 
1 1,  Gower  Street  North,  l>8th  June  1835.  To 
my  friends  and  relations  who  may  be  curious 
to  enquire,  be  it  known  that,  a  few  years  back, 
of  my  own  free  will,  I  gave  to  Eliza  Morgan, 
commonly  called  Eliza  Castillo,  all  my  furni- 
ture, table  and  bed  linen,  and  apparel,  plate, 
watches  and  trinkets  of  any  kind  then  in. my 
possession,  a  pianoforte,  all  my  library,  raaiiu- ' 
cripts,  papers,  &c.,  whatever  have  been  added 
ana  may  hereafter  be  added  previous  to  my 
decease,  without  any  exception  whatever,  to 
her  sole  use  and  disposal,  under  promise  from 
her  that  she  will  take  care  that  I  shall  never 
be  in  want  of  any  articles  as  \oixsr  as  1  live. 
Harin^  attained  to  the  82d.  year  of  my  ex- 
istence, and  6ndinf(  the  intirmities  ot  age 
increasinj(,  I  choose  to  give  her  this  voucher  of 
the  truth,  that  none  may  question  or  trouble 
her  to  make  declaration  of  it.  She  knows  that 
thirty  years  ago  I  agreed  with  Dr.  Hector 
Campbell  that  he  should  li.-ive  my  carcase  for 
chemical  and  anatomical  experiments,  to  be  by 
him  performed  upon  it,  if  he  could  prevail  on 
her  to  give  it  to  him  :  doubting  her  compli- 
ance, I  will  trouble  my  head  no  more  about  it. 
The  world  may  think  this  to  be  from  a  spirit  of 
singularity,  or  whim  in  me.     Be  that  as  it  may, 
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I  have  always  bad  a  mortal  aversion  to  funeral 
pomp  and  expense,  and  therefore  trust  she 
will  avoid  v,  and  had  rather  be  ^ven  away 
with  the  sum  a  funeral  would  cost,  for  the  pur- 
pose of  difsection  and  chemical  experiments. 
1  ^ess  there  mil  be  found  sufficient  in  my 
banker's  hands  to  defray  and  discharge  my 
debts,  which  I  hereby  desire  Mrs.  Eliza  Mor- 
gran  to  do,  and  keep*  the  residue  for  her  own 
use  and  pleasure.        John  Bojs." 

The  point  which  arose  on  this  case  was  whe- 1 
ther  £liza  Morgan  was  entitled  not  only  to  the 
rettidue  of  the  testator's  money  iu  the  banker's 
hands,  but  to  the  residue  of  the  testator's 
general  personal  estate  <   and  as  to  this  the 
yice  Chancellor  expressed  himself  as  follows : — 
*'The  testator  takea  a  contingent  view  of  the 
sufficiency  of  the  sum  in  his  banker's  hands, 
and  says  — '  To  defray    and    discharge    my 
debts;'  and  immediatelv  afterwards  he  adds 
these  words — 'which  f  hereby  desire  Mrs. 
Eliza  Morgan  to  do ;"  and  he  rloes  not  there 
direct  that  she  shall  apply  that  fund  only  which 
is  in  the  banker's  hands  to  the  payment  of  his 
debts  ;  but  gives  a  positive  and  absolute  direc- 
tion that  she  shall  pay  and  discharge  his  debts. 
Then  follow  these  wo^ds,  on  which  the  discus- 
sion principally  turned :  '  And  keep  the  residue 
for  her  own  use  and  pleasure.'    ?fow,  it  was 
Bud  that  the  term  the  retiflue,  plainly,  from  the 
context,  referred  only  to  that  which  might  re- 
main of  the  fund  in  the  banker's  hands  after 
satisfaction  of  the  debts.    But  it  seems  to  me, 
in  the  first  place,  that  there  is  nothing  which 
stints  the  words  '  the  residue '  to  the  residue  of 
that  ftmd ;  and,  as  the  testator,  in  that  part  of 
his  will  in  which  he  directs  the  expences  of  his 
funeral  to  be  paid  has  plainly  referred .  although 
not  in  express  terms,  yet  by  implication,  to  all 
his  personal  property,  it  is  unite  obvious  that 
this  expression, '  the  residue,  may  as  well  apply 
to  the.  residue  of  the  general  personal  estate 
as  to  the  residue  of  the  fund  m  the  banker's 
hands :  and  as,  in  case  the  debts  might  happen 
to  exhaust  the  money  in  the  banker's  hands, 
still  they  were  to  be  paid,  the  true  construction, 
in'  my  opinion,  is  that  the  residue  which  E. 
CastiUo  IS  to  keep,  is  the  residue  of  the  pro- 
perty liable  to  pay  the  debts,  which  will  remain 
after  the  payment  of  them,  including,  of  course, 
the  funiBral  expences,  which  by  laiv  as  well  as 
by  plain  implication,  were  to  be  paid  out  of 
tue  general  personal  estate.    And  i  think  that 
this  construction  is  aided  by  the  circumstance 
that,  from  the  beginning  to  the  end  of  his  will, 
thouirh  he  does  notice  friends  and  relations, 
yet  the  sole  object  of  bounty,  the  sole  deposi- 
tory of  confidence  and  trust,  is  Eliza  (.'astillo ; 
and  therefore,  it  appears  to  me  that,  on  the 
true  construction  of  this  will,  she  is  entitled  to 
the  residue;  and  consequently,  the  demurrer 
must  be  allowed."    Boys  v.  Morgan,  9  Sim. 
29(1.    Affirmed  by  the  Lord  Chancellor,  see  3 
Myl.&  Craig.  661. 
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TITHS  COMMUTATION  AMENDMENT  ACT. 

[^Continued from  p,  132.] 
14.  Extenmn  of  powers  to  substitute  Jired 
rent-charge  instead  of  contingent  rent^cha^ge . 
24-3  Fict,  c.  62,  s.  11.— And  whereas  by  the 
said  lastly  recited  act,  powers  are  given  to  laiid 
owners  and  tithe  owners,  and  also  to  the  eaid 
coiumissioners,    to   substitute  a  fixed  rent- 
charge  in  certain  cases  instead  of  a  contiii- 
gent  rent-charge,  ^here  lands  arc  parti^ly 
exempted  from  the  payment  of  tithes  or  rent- 
charge  by  reason  of  having  been  parrel  of  the 
possessions  of  a  privileged  order,^  and  it  is 
desirable  to  extend  "such  powers  in  manner 
hereinafter  mentioned  r.*l>e  it  enacted,  that 
such  powers  shall  extend  to  all  rases  where, 
by  reason  of  lands  being  partially  exempted 
from  the  payment  of  tithes,  by  custom  or 
otherwise,  or  by  beinu  subject  to  a  shifting  or 
leaping  modus,  or  other  customary  payment, 
or  rendered  due  only  on  certain  contingencies, 
a  contingent  rent-charge    has  l»een  already 
fixed,  or  would,  according  to  the  provisions* 
of  the  said  firstly  recited  act,  be  fixed  In  re- 
spect  of  such  lands ;  and  it  shall  be  lawful  for 
the  said  commissioners,  with  such  consent  of 
both  land  owners  and  tithe  owners^  as  in  the 
said  lastly  recited  act  is  required  in  that  re- 
spect, at  any  time  before  th^  confirmation  of 
tne  apportionment  of  any  rent-charge,  by  any 
awara,  or  by  a  supplemental  award,  where  an 
awani  or  parochial  agreement  has  been  made 
before  the  passing  of  this  act,  or  for  the  land 
owners  or  tithe  owners,  by  a  parochial  agree- 
ment or  supplemental  agreement  where  a  pa- 
Mchial  agreement  or  award  has  already  bejen 
made  in  respect  of  such  lands,  to  exercise 
such  powers,  in  such  manner  and  subject  to 
the  same  conditions  as  are  given  by  the  said 
lastly  recited  act  in  cases  of  lands  formerly 
part  of  the  possessions  of  a  privileged  order  : 
Provided  always,  and  it  is  hereby  declared, 
that  nothing  herein  contained  extends  to  cases 
of  change  of  cultivation  onlv,  nor  to  cases  of 
prescription  relating  to  woodland. 

1 6.  Ejetension  of  powers  in  respect  of  lammas 
and  common  lands.  2  4*  3  f^-  c.  62,  #.  13. — 
And  whereas  by  the  sud  lastly  recited  act  cer- 
tain provisions  are  made  and  powers  given  in 
respect  of  the  tithes  of  lammas  and  common 
lands,  which  powers  are  to  be  exercised  by 
the  land  owners  and  tithe  owners  by  parochial 
agreement,  or  by  a  supplemental  agreement 
after  a  parochial  ag'reemenr,  and  by  the  com- 
missioners by  compulsory  award,  or  by  a  sup- 
plemental  awardafter  an  Award;  l>e it  enacted, 
that  such  provisions  may  tie  carried  into  effect, 
and  such  powers  exercised  at  any  time  before 
the  conlirmation  of  the  apportionment  of  any 
rent-charge,  by  the  land  owners  and  tithe 
owners  by  a  supplemental  a|(reement  after  an 
award,  or  by  the  commissioners  by  supple* 
mental  awurd  after  a  parochial  agreement. 

16.  Commissioners  to  give  notice  to  proceed' 


Changes  in  the  Law. 


149 


6j^  iupplemental  award. — And  be  it  enacted, 
that  in  every  case  wliere  it  shall  be  the  inten- 
tion of  the  ('onimiMioners  to  proceed  in  any 
parish  under  this  act  by  supplemental  award 
after  a  parochial  agreement,  either  to  fix  the 
period  of  the  commencement  of  such  rent- 
charge  or  to  carry  into  effect  the  provisions 
and  powers  of  the  said  lastly-recited  act  in 
respect  of  the  tithes  of  lammas  and  common 
lands,  they  shall  cause  the  like  notice  of  their 
Intention  to  be  spven  in  such  parish  as  is  re- 
qured  by  the  said  first  redtod  act  in  the  esse 
Of  an  award ;  and  if  at  any  time  after  giving 
sach  notice,  and  before  the  expiration  thereof, 
any  proceedings  shall  be  had  under  the  said 
recited  act8»  or  either  of  them,  or  this  act,  bv 
the  land  oivners  and  tithe  owners  in  8uch 
fNirish,  towards  making  and  executing  auy 
parochial  agreement  or  supplemental  agree- 
ment in  respect  of  the  matters  specified  in 
such  notice,  the  commissioners  shall  refrain 
from  acting  on  the  same  until  the  result  ot 
such  proceeding  shall  appear. 

17.  Ejftension  0/ poieerg  of  conveifance  of 
lands  to  trustees  and  feoffees  for  parochial  pur* 
poses.  24-3  rict.  c.  62,  s.  21. —And  be  it 
declared  and  cnacte',  that  so  much  of  the  said 
lastly  recited  act  as  relates  to  the  vesting  of 
an  estate  of  inheritance  as  to  any  lands  in  any 
ecrlesiastical  tithe  owner  and  his  successors, 
notwithstanding  the  sume  be  made  by  any  cor- 
poration sole  or  afrgregate,  or  any  trustees  or 
feoffees  for  charitable  purposes,  otherwise 
restrained  from  dr  incapable  of  making  any 
such  valid  conveyance  or  assurance,  extends 
to  churchwardens  and  overseers,  or  to  trustees 
or  feoffees  of  parish  property,  or  of  property 
held  by  or  vested  in  such  trustees  or  feoffees 
for  parochial  or  other  uses  or  purposes  in  the 
nature  of  a  parochial  or  public  trust. 

18.  Power  for  parties  to  parochial  agree- 
ment, and  for  commissioners,  to  declare  the 
amount  of  extraordinary  charge  to  he  payuhle  in 
respect  of  hop  grounds,  SfC,  No  extraordinary 
charge  payable  on  hop  grounds,  Sfc.for  the  first 
year  of  their  being  cultivated  as  such,  Sfc. — And 
be  it  enacted,  thai  \u  any  case  where  the  parties 
to  a  parochial  agreement,  or  the  commissioners 
in  the  case  of  an  award,  slull  have  proceeded 
according  to  the  provisions  of  the  said  recited 
acts,  to  ascertain  and  fix  a  reut-charge  in  auy 
parish  wherein  any  of  the  lands  shall  at  the 
time  of  making  such  agreement  or  award  be 
cultivated  as  hop  grounds  or  market  gardens, 
and  in  case  of  proceeding  by  award  when 
notice  shall  have  been  given  that  th«  tithes  of 
any  of  the  lands  so  cultivated  should  be  sepa- 
rately valued,  it  dhuU  be  lawful  for  the  said 
parties  to  declare  in  such  agreement,  or  for 
the  said  commissioners  to  declare  in  such 
award,  the  amount  of  extraordinary  charge 
per  acre  to  be  in  future  payable  in  respect  of 
hop  grounds  and  market  gardens  respectively 
in  such  parish  or  any  district  therein;  and  the 
rent-charge  mentioned  in  every  such  agree- 
ment or  award  respectively  shall,  subject  to 
the  addition  of  such  acreable  extraordinary 
charge,  contbt  of  the  amount  agreed  for  or 
amurded  in- respect  of  the  tithes  in  such  parish. 


other  than  the  tithes  of  the  lands  cultivated 
therein  as  hop  grounds  and  market  gardens 
respectively,  and  the  ordinary  charge  in  re- 
speot  of  the  lands  so  cultivated  as  hop  grounds 
and  market  gardens  respectively  added  thereto : 
provided  always,  that  no  such  extraordinary 
charge  shall  be  payable  in  respect  of  any  such 
hop  grounds  and  market  gardens  during  the 
first  year,  and  only  half  such  extraordinary 
charge  during  the  second  year,  in  which  thev 
shall  be  newly  cultivated  as  snch,  whether  sach 
new  cultivation  shall  have  commenced  before 
or  after  the  making  of  such  parochial  agree- 
ment or  award  as  aforesaid. 

19.  Extraordinary  rent-charade  need  not  be 
distinguished  on  separate  lantu  in  apportion- 
ment — And  be  it  enacted,  that  it  shall  not  be 
necessary  to  distinguish  in  any  apportionment 
the  amount  of  extraordinary  rent-charjf^e  to  be 
charged  upon  the  lands  of  each  individual  land 
owner  which  shall  be  cultivated  as  hop  grounds, 
market  gardens,  orchards,  fruit  plantations,  or 
mixed  plantations  of  hops  and  fruit,  provided 
that  the  acreable  amount  of  extraordinary 
charge  for  all  the  lauds  so  cultivated  respec- 
tively in  any  district  which  shall  have  been 
assigned,  or  in  any  parish  wherein  any  extra- 
ordinary  rent-charge  shall  have  been  declared, 
previous  to  the  confirmation  of  the  instrument 
of  apportionment,  shall  be  inserted  therein. 

20.  Half  yettrly  payments  of  rent  charste  to 
be  regulated  by  averages  declared  under  o  4"  7 
fy.  4,  c.  71 »  «.  67. — And  be  it  declared  and 
enacted,  that  every  half-yearly  payment  of 
rent-charge  under  the  said  recited  acts,  or 
either  of  them,  or  this  act,  shall  from  time  to 
time  be  regulated  by  the  averages  published 
under  the  provisions  of  the  said  first- recited 
act  in  the  month  of  January  next  preceding 
every  such  half-yearly  day  of  payment. 

21.  Instrument  of  apportionment  to  distin^ 
guish  the  amount  of  reni-charge  payable  in 
respect  qf  each  clttse,  Act  not  to  extend  to 
cases  in  which  valuers  are  already  appointed,-^ 
And  be  it  enacted,  that,  unless  a  majority  in 
value  of  the  owners  of  lands  included  in  any 
apportionment  shall,  by  writing  under  their 
hands,  request  the  commissioners  to  omit  the 
same,  the  instrument  of  apportionment  shall 
distinguish  the  amount  or  portion  of  rent- 
charge  payable  in  respect  of  the  several  closes 
of  the  said  lands,  and  such  closes  shall  be  laid 
down  in  the  map  or  plan  annexed  to  such  ap- 
portionmnt :  Provided  always,  that  nothing  m 
this  provision  contained  shall  apply  to  any 
instrument  of  apportionment  the  valuers  for 
effecting  which  shall  have  been  appointed  pre- 
vious to  the  passing  of  this  act ;  and  no  such 
last-mentioned  instrument  of  apportionment 
shall  be  deemed  invalid  if  made  in  conformity 
with  the  instructions  given  to  the  valuers  for 
making  the  same,  although  the  amount  of 
rent-charge  payable  in  respect  of  the  several 
closes  of  land  shall  not  have  been  distinguished 
therein,  nor  such  closes  laid  down  in  the  map 
or  plan  annexed  thereto. 

t2.  For  recovery  of  expeneet  in  certain  cases. 
— And  be  it  enacted,  that  every  occupier  wImsc 
lands  or  goods  shall  be  liable  to  distress  in 
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respect  pf  any  expeoces  cbar^ifeable  nnder  the 
said  recited  acts,  or  either  nf  them,  or  this  act, 
uj^ainst  any  landlord  or  lessor  of  the  lands  in 
his  occupation,  shall  be  entitled  to  recover  the 
amount  of  any  such  expeuces  which  he  shall 
pay,  with  interest  on  such  payment  from  time 
to  time  at  four  per  centum  per  annum,  and 
may  deduct  the  same  from  any  rent  or  renewal 
fines  payable  to  such  landlord  or  lessor;  and 
where  the  estate  of  such  landlord  or  lessor  in 
the  lands  in  respect  whereof  such  payment  shall 
have  been  made  shall  be  less  than  an  imme- 
diate estate  of  fee  simple  or  fee  tail,  or  subject 
by  settlement  to  any  uses  or  trusts,  he  shall  be 
entitled  to  charge  such  amount  and  interest 
upon  such  estate  in  like  manner  and  subject  to 
the  same  restrictions  and  provisions  as  are 
contained  in  the  said  recited  acts  or  any  of 
them  in  relation  to  owners  of  particular  estates, 
or  of  estates  settled  to  the  same  usps  and 
trusts  as  the  lands  in  respect  of  which  such 
expences  have  been  incurred  respectively. 

23.  Power  to  charge  ea^pences  of  commuta" 
tlon^  in  certain  cases,  on  reneteal  Jlnes,  Sfc. — 
And  be  it  enacted,  that  every  person,  as  de- 
fined in  the  said  first- recited  act,  who  is  em- 
powered under  the  said  recited  acts  or  any  of 
them,  or  this  act,  to  charge  upon  his  lands  or 
rent-charge  any  expences  of  commutation  pay- 
able by  him,  may  exercise  such  powers,  in  the 
case  of  expences  incurred,  as  well  in  respect 
of  the  commutation  of  tithes  payable  to  him  as 
the  owner  thereof  as  of  tithes  to  which  any 
lands  whereof  he  is  owner  are  liable ;  and  the 
word  "  Lands "  shall,  in  the  construction  of 
the  said  acts  and  of  this  act,  be  construed  tu 
extend  to  and  include  any  income  or  sum  re- 
f'civable  by  or  accruing  to  such  person  from 
redeemed  laud  tdx,  or  from  fines  or  other 
sums  df  money  payable  on  the  renewal  of  any 
term  or  estate  in  lands,  tithes,  or  rent-charge 
holden  of  or  by  him  to  the  same  uses  and  upon 
the  same  trusts  as  the  hin:!s,  tithes,  or  rent- 
charge  in  respect  of  whii'h  such  expences  of 
commutation  are  incurred. 

24.  Provision  for  discovery  of  hooks  and 
dttcuments  relating  to  commutation. — 6  Sf  ^ 
IF,  4,  c,  71,  s  10.— And  be  it  enacted,  that 
notwithstanding  any  thing  in  either  of  the  said 
acts  contained,  in  all  ca^e8  where  under  the 
said  recited  acts  or  any  of  them  the  saiu  com- 
missioners or  any  assistant  commissioner  may 
examine  persons  upon  oath,  and  cause  to  be 
produced  before  them  or  him  all  books  and 
other  documents  as  therein  mentioned,  relat. 
ing  to  the  commutation  of  tithes,  the  said 
commissioners  or  assistant  commissioner  may, 
by  summons  nnder  their  or  his  hand,  require 
tlie  attendance  of  and  examine  any  party  in- 
terested in  the  lands  or  tithes  of  any  parish,  or 
any  other  person,  and  require  the  production 
also  of  all  deeds  and  documents  in  the  custody 
or  power  of  either  party,  and  allow  such  por- 
tions only  of  them  to  be  read  as  in  their  or  his 
judgment  shall  be  thought  proper;  and  also 
that  in  all  cases  where  under  the  said  acts 
parties  in  a  feigned  issue  are  required  to  pro- 
duce to  each  other,  and  their  respective  attor- 
neys or  counsel,  at  such  time  ancf  place  as  any 


judge  may  order  before  trial,  and  also  to  the 
court  and  jury  upon  the  trial  of  such  usue,  all 
deeds,  books,  and  other  documents,  as  in  the 
said  act  mentioned,  relating  to  the  matters  in 
issue  in  their  respective  custody  or  power,  the 
parties  sliall  be  obliged  to  produce  only  such 
documents,  and  such  portions  of  them  onlv 
shall  be  inspected  or  read,  as  the  judge  sliau 
think  proper,  who  may  order  the  parties  to 
discover  the  documents  in  their  posaeasion, 
upon  oath,  if  he  shall  think  fit ;  and  it  shall  be 
lawful  for  the  judge,  and  also  for  the  commis- 
sioners or  assistant  commissioner,  in  the  cases 
aforesaid  respectively,  to  direct  copies  or  ex- 
tracts to  be  taken  or  furnished  of  the  same 
documents,  at  the  expence  of  the  person  re- 
quiring the  same,  at  the  rate  of  sixpence  for 
every  common  law  folio:  Provided  ahrays, 
that  in  no  case  shall  any  person  be  compellable 
to  produce  anv  part  of  the  deeds  or  documents 
in  his  possession  which  relate  to  the  title  to 
the  property  therein  referred  to,  bnt  only  such 
parts  thereof  as  relate  to  the  matter  imme- 
diately in  issue ;  and  such  person  may,  if  he 
i^ee  fit,  withhold  any  such  deeds  or  documents, 
or  anv  portion  thereof,  on  making  an  oath  that 
the  deeds  or  documents  or  parts  thereof  so 
withheld  do  not  relate  to  the  matters  so  in 
issue  as  aforesaid. 

\Tobe  eontinued,"] 


THE  LAW  RELATING  TO  MUTUAL 

CREDIT. 


Thb  principle  which  the  bankrupt  laws  appear 
to  have  haa  in  view,  from  the  earliest  time  to 
the  last  provisions  made  therein,  is  this,  that 
where  two  persons  have  dealt  with  each  other 
on  mutual  credit,  and  one  of  them  becomes 
bankrupt,  the  account  shall  be  settled  between 
the  parties,  and  the  l>alance  only  payable  on 
either  side.  That  this  was  the  practice  of  the 
commissioners  of  bankrupt  long  before  any 
statutory  provision  on  the  8ttl)ject,  appears 
clear  from  the  two  earliest  decided  cases. 
Anonymous,  1  Mod.  215,  before  Lord  Chief 
Justice  North ;  and  Chapman  v.  />«*/iy ,  2  Vem. 
1 1 7-  The  first  statute  which  made  any  pron- 
sion  on  the  subject  was  the  expired  statute  of 
4  &  5  A.  c.  17.  ^  By  that  statute  it  was  enacted 
in  the  1 1  th  section,' that  where  there  hath  been 
mutual  credit  given  between  the  bankrupt  and 
any  debtor,  and  the  accounts  are  open  and 
unbalanced,  it  shall  be  lawful  for  the  commb- 
sioiiers  or  assignees  to  adjust  the  accounts,  and 
the  debtor  shall  not  be  compelled  to  pay  more 
than  shall  appear  to  be  due  on  such  balance, 
[riiis  provision  of  the  expired  statute  of  Anne 
is  re-enacted  in  the  twenty-eight  section  of  the 
5th  Geo.  2,  c,  30,  with  some  variation  in  the 
expression,  that  section  enacting,  that  "the 
commissioners  or  assignees  shall  state  the  ac- 
count between  them,  and  one  deht  may  be  set 
against  another,  and  what  shall  happen  to  be 
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due  on  either  side  on  the  balance  of  such  ac- 
count, and  on  setting  such  debts  against  one 
another,  and  no  more,  shall  be  claimed  or  paid 
on  either  side  respectively."  This  statute 
continued  in  force  until  the  46  G.  3,  c.  135,  s. 
3;  which  provides  that  where  there  hath 
been  mutual  credit  given,  or  mutual  debts  be- 
tween the  bankrupt  and  any  other  person 
"  one  debt  or  demand  may  be  set  against  tlie 
other,  notwithstanding  anv  secret  act  of  bank- 
ruptcy before  committed. 

''The  same  language  is  continued  in  the  last 
statute  6  G.  4.  c.  16.  So  that  from  the  earliest 
practice  to  the  latest  provision  by  statute,  the 
object  seems  to  havel^een  that  the  account 
should  be  stated  as  between  merchant  and 
merchant,  and  that  whatever  would  be  in  or- 
dinary practice  a  pecuniary  item  in  such  ac- 
count should  be  the  subject  of  set- off.  And 
we  think  the  demand  of  the  bankrupt  against 
the  defendant  under  the  circumstances  stated 
upon  this  record,  falls  clearly  within  this  des- 
cription *' 

This  history  of  the  law  of  mutual  credit  is 
extracted  from  the  judgment  of  the  Court  of 
C  P.,  delivered  by  Tindal,  C.  J.,  in  the  case 
<if  Gibion  V.  Bell,  I  Bing.  N  C.  743.  It  is  to 
be  observed  that  in  the  5  G.  2,  c.  30,  the  expres- 
sion is  '*  one  debt  may  be  set  against  another," 
whereas  in  the  subsequent  statutes  the  expres- 
sion is  *'  one  debt  or  demand  may  be  set  against 
another," — the  words  **  or  demand"  being  in- 
troduced. With  regard  to  which,  Tindal^  C.  J., 
says,  in  Gibson  v.  Sell, — "  It  is  difficult  to  see 
for  what  purpose  such  latter  words  can  have 
been  introduced,  and  have  been  since  con- 
tinued in  the  50th  section  of  the  last  bankrupt 
act,  except  for  the  purpose  of  giving  a  greater 
latitude  than  the  strict  meaning  of  the  word 
debt  would  of  itself  impoit." 

It  is  proposed  now  to  discuss  the  principal 
cases  in  which  the  meaning  and  application 
of  the  words  "  debt  or  demand"  has  been  at 
issue. 

The  case  of  Rojte  v.  Hart,  8  Taunt.  499, 
may  be  considered  the  fundamental  case,  as 
the  meaning  given  to  those  words  there,  has 
been  adhered  to  in  all  the  subsequent  cases. 

It  appears  from  that  case  that  the  demand 
must  be  such  that  it  will  end  in  a  debt.  The 
Lord  Chief  Justice  Gibbe  lays  down,  that  by 
credii  the  legislature  meant  "  such  credits  only, 
as  must  in  their  nature  terminate  in  debts," 

Thus  in  Rose  v.  Sims,  1  B.  &  Ad.  521.  the 
circnmstances.  were  these :  ^.  having  given 
defendant  his  acceptance  for  20/.,  defendant 
in  considertion  thereof,  undertook  that  he 
teould  indurse  to  ^,  a  bill  drawn  by  him  (de- 
fendant) on  E.  E.,  payable  to  defendant's 
order,— --defendant  gave  the  bill,  but  would  not 
indorse  it.  On  assumpsit  brought  by  the  as- 
signees of  ^,  who  had  become  bankrupt,  and 
whose  acceptance  was  dishonoured :  Held, 
that  the  contract  to  indorse  was  not  a  subject 
of  mutual  credit  within  6  Geo.  4,  c.  16,  s.  50, 
and  could  not  have  been  set-off  by  the  assig- 
nees against  the  20/.  due  from  A,  to  the  de- 
fendant.    In  confirmation  of  Rosf  v.  Hart,  it 


was  also  laid  down  that  the  clause  of  mutual 
credit  applies  only  to  debts  or  transactions 
which  must  end  in  a  debt. 

The  principle  on  which  the  decision  was 
founded  appears  from  the  language  of  Taunton, 
J.  "The  damages  were  unliquidated,  and 
their  amount  depended  on  circumstances.  How 
could  the  commissioners  in  such  a  case  have 
stated  an  account  between  the  parties,  as  di- 
rected by  the  act?" 

But  in  Gibson  v.  Bell,  1  Bing.  N.  C.  743,  it 
was  held  that  a  defendant  might  set-off  a  debt 
due  to  him  from  a  bankrupt,  for  money  lent 
&c.,  against  a  claim  by  the  bankrupt's  assig- 
nees on  defendant  for  not  accepting  pursuant 
to  agreement  a  bill  of  exchange,  by  way  of 
part  payment  for  goods  sold  and  deUvered  by 
the  bankrupt  to  defendant. 

It  was  contended  that  this  was  an  action  for 
unliquidated  damages,  and  did  not  admit  of  a 
plea  of  set-off;  and  Rose  v.  Sims  was  relied 
on.  In  the  judgment  Tindal,  C.  J.,  says, — 
"  Looking  to  the/c/rm  of  the  first  count  of  the 
declaration,  it  is  a  claim  for  unliquidated  da- 
mages against  the  defendant  for  not  accepting 
a  bill  of  exchange  according  to  a  speciu 
agreement  between  the  bankrupt  and  the  de- 
fendant. But  that  agreement  appears  on  the 
face  of  the  first  count  to  have  been  in  sub- 
stance a  contract  to  accept  a  bill  in  payment  of 
the  remainder  of  the  price  of  gooos  sold  and 
delivered  by  the  bankrupt  to  defendant,  and 
the  bill  of  exchange  is  expressly  alleged  in 
that  count  to  have  been  drawn  "tor  the 
balance  then  due  and  owing  from  the  defen- 
dant  to  the  said  bankrupt,  upon  the  account 
aforesaid."  In  substance,  therefore,  the  bill, 
if  accepted,  would  have  been  a  security  for  the 
payment  at  a  future  day,  of  a  settled  and 
ascertained  balance,  due  upon  an  account,  in 
which  the  price  of  goods  sold  to  the  defendant 
made  one  side,  and  partial  payment  made  by 
the  defendant  the  other  side.  It  is  to  be  ob- 
served further  that  the  pluntiffs,  although  they 
have  brought  a  special  action  of  assumpsit,  have 
stated  no  special  damage  in  their  declaration ; 
so  that  the  measure  of  damage  to  which  the 
jury  would  be  confined  in  their  verdict  is  ne- 
cessarily a  mere  matter  of  calculation." 

And  afterwards  his  lordship  says,—"  If  the 
demand  had  not  been  enforced  until  after 
the  time  for  which  the  bill  was  to  run,  the 
demand  become  actuallv  a  debt,  for  which  the 
bankrupt  might  have  brought  his  action  for 
goods  sold  or  an  account  stated, — if.  enforced, 
before  the  demand  had  expired,  his  demand 
was  one  which  must  become  a  debt  in  a  short 
time,  and  of  which  the  present  value  was  de- 
terminable bv  deducting  the  discount  for  the^ 
time  the  bill  had  still  to  run.  And  as  to  the 
case  of  Rose  v.  Sims,  we  think  the  present  may 
well  be  distinguished  from  it.  In  that  case  a 
special  action  was  brought,  for  not  indorsing  a 
bill  of  exchange  according  to  an  agreement,— 
if  the  indorsement  had  been  made,  //  would 
not  in  its  nature  necessarily  have  terminated  in  ft 
debt  from  the  defendants,  for  the  acc^pior 
would  have  been  the  debtor,  the  iniorscr  u 
guarantee  on^y. 
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A  {jfuarrantee  cannot  be  the  subject  of  a  set- 
off in  any  case — it  was  so  held  in  Morley  ▼. 
IngliM,  4  Wing.  N.  C.  58. 

The  decision  in  Gibson  v.  Bell  was  confirmed 
by  the  case  of  Groom  v.  fFesi,  8  A.  &  E.  75,  the 
circumstances  of  which  were  similar  to  those 
of  Gibson  V.  Rell,  except  that  in  the  former 
special  damage  was  alleged;  viz.  a  damage 
arising  to  the  bankrupt's  estate  in  consequence 
of  the  defendant's  refusal  to  accept  the  bill. 
On  this  point  Patteson,  J.,  remarks  :  *'  The 
question  comes  to  this  pointy  whether  the  alle- 
gation of  what  is  here  called  special  damage 
makes  any  difference."  I  think  it  makes  none. 
The  inconvenience  suffered  by  the  bankrupt  is 
not  to  the  purpose  in  this  action.  The  only 
damage  to  tne  assignees  is  a  damage  to  the  es^ 
tate,  tnat  the  personal  estate  and  effects  of  the 
bankrupt  applicable  to  the  discharge  of  his  just 
debts  was  by  reason  of  the  non-acceptance  and 
nonpayment  much  diminished  in  value.  I  do 
not  see  how  the  bankrupt's  estates  in  the  hands 
of  the  assignees  could  sustain  any  special  injury 
by  the  non-acceptance  and  non-payment,  other- 
.wise  than  that  tne  defendant  by  reason  of  them 
is  now  enabled  to  plead  a  set  off.  But  the  de- 
claration cannot  mean  that :  it  means  that  the 
estate  suffered  injury  at  the  time  of  the  breach  ; 
and  if  any  such  injury  could  have  accrued,  it  is 
not  sufficiently  alleged.  The  declaration  should 
have  shewn  how  it  accrued,  and  we  might  then 
have  seen  whether  it  took  the  case  out  of  the 
general  rule  of  mutual  credits.  Here  is  nothing 
in  substance  but  the  ordinary  allegation  of 
damage  bj  nonpayment  for  goods :  the  case 
therefore  is  that  of  a  common  money  trans- 
action.** 

ft  is  necessary  to  noUce  one  or  two  cases  in 
which,  although  the  transactions  between  the 
parties  end  in  a  debt,  the  rnle  as  to  mutual 
credit  in  case  of  bankruptcy  does  not  apply. 
The  case  of  Clarke  v.  Fell,  4  B.  &  Ad.  404, 
affords  an  instance.  A  tradesman  undertook  to 
do  work  upon  an  article  delivered  to  him  for  a 
person  to  whom  he  was  indebted,  and  it  was 
agreed  that  the  work  should  be  paid  for  in 
ready  money.  He  afterwards  became  bankrupt, 
and  it  was  held  that  the  6  Geo.  4,  c.  16,  s.  50, 
did  not  in  this  ease  render  the  assignees  liable 
in  trover  for  refusing  to  deliver  sucn  article  to 
the  creditor  on  his  offering  to  set  off  the  price 
of  the  work  against  his  own  demand. 

It  was  contended,  on  the  motion  for  a  new 
trial  for  the  plaintiff,  that  the  case  came  within 
the  decision  in  Rose  v.  Sims,  I  B.  &  Ad.  521, 
but  the  Court  held  otherwise.  The  principle  of 
their  decision  is  clearly  expressed  hyPaiteson,J. 
**  1  admit  that  the  law  of  mutual  credit  un- 
der the  Bankrupt  Act  goes  farther  than  the  or- 
dinary law  of  set-off.  Hose  v.  ^ari,  Buchanan 
V.  Hndlav  (9  B.  &  C.  738),  Bose  v.  Sims,  shew 
this ;  ana  I  agree  with  Mr.  Cleasby,  that  there 
is  a  mutual  credit  within  the  act  where  the  debt, 
or  that  which  will  terminate  in  a  debt,  exists 
on  both  sides  :  but  the  question  in  this  case  is 
whether  the  banhruptcy  of  one  party  does  away 
with  an  express  contrart  establishing  a  lien  far 
payment  c/*  a  particular  debt,  /  Jlnd  no  case 
which  decides  that  it  canV 


This  case  shews  deariythe  nature  of  die  kfaid 
of  contracts  which  will  exclude  mutual  credit ; 
but  in  order  to  bring  any  case  within  the  excep- 
tion, the  goods  must  not  be  parted  with.  This 
is  laid  down  by  Lord  Tenterden  in  the  case  of 
Buchanan  v.  findlny,  1  B.  &  C.  738.  His  Lord- 
ship says  :  "  We  think  the  cases  cited  on  behalf 
of  the  defendant  distinguishable  from  the  pre- 
sent. In  some  of  them  a  set-off  was  allowed 
against  the  price  of  the  goods  sold,  notwith- 
standing a  promise  at  the  time  of  the  sale  to 
pay  ready  money  to  the  bankrupt  for  them.  In 
those  cases  the  bankrupt  should  have  inaiBted 
on  receiving  the  money  before  he  parted  wUk 
the  goods :  ty  parting  with  them  he  immetSately 
raised  a  case  of  mufual  credit  and  cross  demands,** 
In  other  words,  the  lien  must  be  preserved  or 
the  law  of  mutual  credit  is  let  in. 


REMOVAL  OF  THE  COURTS. 


On  Monday  last  a  deputation,  consisting  of  the 
Chairman,  Deputy  Chairman,  and  Secretary  of 
the  Incorporated  Law  Society,  attended  the 
Lord  Chancellor  with  the  petition  to  the 
House  of  Lords,  for  the  removal  of  the  Courts. 
They  also  attended  the  Attorney  General  with 
the  petition  to  the  House  of  Commons.  The 
Petitions  have  since  been  presented  to  both 
Houses. 

The  following  are  the  statements  contained 
in  the  petition : — 

That  the  present  building,  comprising  the 
Courts  of  Law  and  Equity  in  Palace  Ya^,  is 
insufficient  and  ill  adapted  for  its  purpose. 

That  Sir  John  Soane,.  the  architect  who 
erected  it,  stated  its  inadequacy  in  stroojc 
terms  in  a  petition  to  the  House  of  Commona 
in  May  18-.M. 

That  the  building  constructed  on  the  site, 
then  admitted  to  be  too  circumscribed,  provi* 
ded  for  seven  Courts  only,  whereas  it  is  ob- 
vious that  several  additional  courts  will  be  re> 
quired. 

'lliut  to  meet  the  demand  for  f»pace  for  the 
assistant  courts  for  the  Master  ot  the  Rolls, 
and  othemdse,  small  interior  spaces,  without 
sufficient  light  or  air,  and  approached  by  narrow 
passages,  have  been  resorted  to. 

That  the  site  of  the  present  Courts  at  West- 
minster does  not  afford  sufficient  space  for 
those  Courts ;  still  less  does  it  admit  of  the 
erection  of  the  required  new  courts,  or  of  the 
further  conveniences  pointed  out  in  the  peti- 
tion of  Mr  John  Soane  as  being  fitting,  and 
which  are  now  imperatively  called  for. 

That  the  necessity  of  the  Courts  of  Equity 
being  held  in  the  neighbouring  of  I^coln*a 
Inn  IS  admitted  by  the  fact  that  those  Courts 
are  constantly  adjourned  to  and  held  for  the 
larger  portion  of  their  sittings  in  that  neigh- 
bourhood, in  halls  which  they  occupy  by  su&r- 
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a&ce  only,  and  which  are  dispersed  and  incon- 
▼enientl|p  rituated. 

Thai  if  the  eziAtin^  site  be  adhered  to«  new 
and  duplicate  Courts  of  Chancery  must  be 
erected  both  in  Lincoln's  Inn  and  in  Palace 
Yard. 

That  a  reconstruction  of  all  the  Courts  is  be- 
come absolutely  necessary,  and  the  question 
remains  on  what  site  they  shall  be  placed. 

That  the  Courts  in  Palace  Yard  are  &r 
removed  from  all  the  places  set  apart  for 
the  study  and  practice  of  the  law. 

That  the  adranta^es  of  concentrating  the 
general  business  of  the  profession  in  one  dis- 
trict is  admitted  by  the  fact  that  the  new 
Chambers  for  the  Judges  have  recently  been 
erected  in  the  neighbourhood  of  Lincoln's  Inn, 
where  are  also  situated  the  offices  of  the 
Masters  in  Chancery  and  of  the  Accountant 
General,  and  the  Register's  and  the  other  pub- 
lic offices  of  the  same  Court,  and  that  several 
offices  of  the  Common  Law  Courts  have  also 
t»een  recently  built  there,  and  others  are  in 
contemplation. 

That  in  the  same  district  are  all  the  Inns 
of  Court  and  Chambers  of  the  Barristers,  and 
the  offices  of  a  very  large  proportion  of  the 
attomies  and  solicitors. 

That  the  attendance  at  Westminster  causes 
great  waste  of  time  to  the  junior  barristers  in  aJl 
the  Courts,  and  is  productive  of  a  very  consi- 
derable portion  of  that  delay  so  much  and  so 
justly  complained  of  in  the  Court  of  Chancery 
iji  particular. 

That  no  sufficient  reason  for  continuing  to 
bold  the  Courts  in  Palace  Yard  remains,  while 
Lincoln's  Inn  Fields  presents  a  site  convenient 
for  the  public,  whether  as  suitors,  jurors, 
or  witnesses,  as  also  for  the  profession ;  and  it 
affords  ample  space  for  an  edifice,  which  will 
form  a  great  ornament  to  the  metropolis, 
without  ue  removal  of  any  buildings  or  injury 
to  any  individual. 

That  any  necessity  for  the  Courts  of  Law 
being  contiguous  to  the  Houses  of  Parliament, 
does  not,  in  truth,  exist ;  the  labours  of  the 
judges  being  in  nowise  connected  with  Parlia- 
ment, except  on  very  rare  occasions  when 
their  lordships  are  called  on  to  advise  in  the 
House  of  Lords ;  and  that  the  very  large  in- 
crease which  has  taken  place  in  the  private 
business  of  both  Houses  of  Parliament  has 
already  provided,  and  must  continue  to  sup- 
port, a  distinct  bar  for  parliamentary  business. 

That  Westminster  HaU,  when  reheved  fiom 
the  witnesses  and  others  in  attendance  on  the 
Courts,  will  form  a  fitting  vestibule  to  the 
Houses  of  Parliament  now  in  the  course  of 
erection,  and  that  the  present  Court  Rooms 
may  be  converted  to  many  useful  purposes. 

'fhat  rooms  are  wanted  for  the  deposit  of 
records,  which,  may  be  amply  provided  for 
in  the  proposed  ne\V  edifice  in  Lmcolu's  Inn 
Fields. 

Hiat  the  unappropriated  suitors'  fund  of  the 
Couit  of  Chancery,  amounting  to  two  and  a 
half  milliona,  and  the  surplus  fee  funds  of 
the  other  Courts,  furnish  ample  means  to 
meet  all  the  requisite  expenses,  and  may  be 


made^  available,  as  they  have  been  on  several 
occasions,  without  risk  to  the  suitor  or  loss  to 
the  public. 


OBSERVATIONS  IN  FAVOR  OF 
THE  BILL  AS  TO  SEDUCTION. 

Sir, 

The  letter  inserted  in  your  number  of  23d 
May,  on  the  proposed  act  for  providing  the 
poor  with  a  remedy  in  cases  of  seduction,  con« 
tained  many  forcible  arguments.  But  its  chief 
value  consisted  in  the  attention  it  was  calcu- 
lated to  4raw  to  this  important  subject. 

Sir,  1  must  be  permitted  to  observe,  it  is  a 
severe  reproach  to  this  country,  that  the  wrong 
inflicted  by  the  seducer  is  in  all  cases  theoret- 
ically, and  in  many  practically,  without  a 
remedy. 

The  poor  laws  formerly  provided  justice  for 
the  injured  female,  by  reimbursing  all  the 
charges  entailed  by  her  misfortune,  and  allowing 
a  sufficient  maintenance  for  the  offspring.  The 
present  poor  law  deprived  her  of  this  remedy 
without  substituting  any  other,  and  I  regret  to 
say,  the  crime  produced  by  this  state  of  things 
is  loudly  calling  for  some  reformation.  I  fear 
the  profligacy  of  men,  the  murder  of  infants 
by  their  mothers,  and  the  consequent  execu- 
tion of  those  unhappy  creatures,  have  lately 
much  increased.  The  old  law  may  have  been 
objectionable,  but  there  ought  to  be,  and  there 
must  be,  some  punishment  for  the  injurer,  and 
some  compensation  for  the  injured ;  and  it 
seems  to  me,  that  these  are  to  be  secured  by 
moderate  damages  attainable  in  an  inexpen- 
sive manner.  These  damages  ought  not  per- 
haps to  exceed  ten  pounds.  At  all  events  I 
think  thirty  pounds  too  high.  The  details  and 
machinery  are  open  to  discussion,  and  the  ob- 
jection of  your  correspondent  to  the  present 
hill  require  deep  attention.  But  to  suppose 
an  attorney  would  sue  a  footman  or  labourer 
for  seducing  an  housemaid  or  other  servant 
seems  unreasonable. 

These  remarks  apply  to  the  case  of  those 
only  who  are  poor,  and  unable  to  seek  a  remedy 
in  the  superior  courts.  Adherence  to  legal 
actions  causes  a  failure  of  iustice  in  many  most 
culpable  cases  amongst  those  who  are  m  dr- 
cumstances  to  sue  and  be  sued  in  the  ordinary 
form.  Suppose  a  young  woman  is  a  servant, 
a  governess,  or  an  apprentice,  and  is  seduced 
by  her  employer  or  any  of  his  family,  there  is 
no  mode  by  which  compensation  can  be 
awarded  to  the  sufferer.  This  has  been  deci- 
ded in  Dean  v.  Peil,  6  East,  46,  and  in  several 
modern  cases. 

I  respectfully  offer  these  remarks  to  your 
readers,  at  the  same  time  expresing  mv  full 
conviction,  that  every  new  measure  should  un- 
dergo a  calm  and  searching  examination  before 
it  is  allowed  to  become  a  part  of  the  law  of  the 
land. 

S. 
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Clerk's  Name  and  Reeidence,  To  wham  articled  and  ateigned. 
Mac  Gref^or,  Joseph  Alexander   James,  2,    Frederick  Moule,   Melksham  i    assi^ed  to 

Fig  Tree  Court,  Temple ;  8,  Adam  Street  ;  Ralph  Thomas,  8,  Crane  Court ;  asti^rned 

and  I,  Featherstone  Btdldinifs.  to  Arthur  William  Tooke,  Bedford  Row. 

Molyoeux,  Joseph,  169,  Fenchureh   Street;  George  Fhilcox  Hill,  Brighton. 

and  Brifi^hton. 
Molesworth,  John,  27>  Queen  Street,  Bromp*    George   Curteis,    Canterbury  ;    assigned  to 

ton ;  and  4.  Hyde  Park  Place.  Francis  B.  Robinson,  E^sex  Stneet. 
Maosell,   Thoma«,    60,    Pratt    Street;    and  William  Roberts,  Oswestry ;  assigned  to  Rich- 
Knighton,  ard  Green,  Knighton. 
Marston,  James  Vann,  41,  Argyle  Street,  New  John  Edward  Lnwton,  Jjeicester;  assigned  to 

Road  ;  and  14,  Harrison  Street.  W.  Grimwood  Taylor,  John  Street. 

Matfterman  Henry,  Leyton.  Thomas  Keuraey,  Bocklersbury. 

Merewetber,   Herbert    Walton,  7,  Whitehall  Thomas  Adlington,  Bedford  Row. 

Place. 

Markland,    Bertie,   69,    Fleet    Street  ;   and  Robert  Barr,  Leeds. 

Leeds. 

Norion,    William    Hebeler,  1,    New  Steeet,  William  James  Norton,  New  Street. 

BishopsgAte  Street. 

NirholU,  Charles  Kerry,  formerly  Whitaker  Henry  Rodolph  Wigley,  Picket  Street. 

C.  Kerry,  10,  Buckingham  Street. 

Nicholson,  James,  2,  Grenville  Street;  Thel-  Peter  Nicholson,  Warrington 

wall ;  and  39,  Keppel  Street. 

Pallet,  James,  3,  Wilmington  Square;  and  John  Wilkes  Unett,  and  J.  Unett,  Birmingham. 

Edghaston. 

Potts,  Frederick,  18,  Henrietta  Street,  Bruns«  Joshua  Lace,  the  younger,  Liverpool ;  assigned 

wick  Square ;   and  Chester.  to  Charles  Potts,  Chester. 

Pardoe,  Frederick,  6,  Warwick  Court;  Lud-  John  Lloyd,  Ludlow. 

low;   and  Hopton  Castle. 

Potter,  Samuel,  the  younger,  36,  King  Street,  William  Crowe,    King  Street ;    assigned   to 

Cheapside.  Samuel  Potter  the  elder.  King  Street. 

Pickslay,  Edwin  John,  79,  Upper  Stamford  Thomas  William  Rodgers,  Sheffield. 

Street;   and  Sheffield. 

Pilleau,  William,  12,  Upper Kennington Place.  Bertah  Drew,  Bermondsey  Street;    George 

Drew,  Bermondsey  Street. 

Perkins,  Thomas,  12,  Clerkenwell  Green ;  and  John  Lampray,  Warwick. 

Warwick. 

Palmer,  Charles,  67»  Westmorland  Place,  City  Edward  Fielding  Palmer,  Coleshill. 

Road;  Coleshill. 

Roscoe,  James  Griffies,  2,  Wilmington  Street.  Edgar  Tavlor,  Bedford  Row. 

Reed,  Thomas  Lancelot,  37.  Upper  Stamford  Sturley  Nunn,  Ixworth;  assigned  to  Henry 

Street;  Ixworth  ;  44,  Southampton  Build-  Manisty,  King's  Road. 
ings ;  and  6,  Norfolk  Street. 

Radcliff,    Coplestone  Lopes,   60,    Mortimer  Edward  Jago,  Plymouth ;  Thomas  Adlington» 

Street ;  Warleigh ;  and  3,  Newman's  Roiv.  Bedford  Row. 

Rylance,  James,  Wigan.  John  Croudson,  Wigan. 

Rodgers,  Charles,  New  Sleaford.  William  Foster,  New  Sleaford. 

Rumsey,  Robert  Crook,  8,  Devonshire  Street;  Tom  Gabb,  Abergavenny. 
Abergavenny;   47f  Baker  Street;  6,  Wel- 
lington Street ;  and  3,  Warwick  Place. 

Robinson,  James,  12,  Carter  Street,  Walworth ;  William  Frederick  Cooper,  Ironmonger  Lane. 

and  8,  Frederick  Place,  Yauxhall. 

Ready,  Charles,  7»  Caroline  Place ;  and  Lewes.  John  Lewis,  Lewes. 

Rickards,  Robert,  19,  (vrafton  Street;  Wivel-  Charles  Meredith,  Lincoln's  inn  ;  assigned  to 

iscomiie;  and  21,  Gower  Place.  Frederick  Napier,  Bower,  Wiveliscurabe. 

Rycroft,  Dawson,  Bradford.  George  Robert  Mossnian,  Bradford. 

Boxby,  Joseph,  6,   King's   Terrace,   Lower  John  Tinley,  Northshields. 
Road,   Pentonville;     South    Shields;     27, 
Anindel  Street ;   and  6,  Ampton  Street. 

Shelton,  George  Lane,   14,  Ampton  Street;  William  Deveroux,  Bromyard. 

BroDiyard ;  and  16,  Huntley  Street. 

Smith,  Richard,  York.  Henry  Newton,  York. 

Sheppard,  Richard,  Wells.  William  Truman  Harford  Phelps,  Wells ;  as^ 

signed  to  William  Inman  Welsh,  Wells. 

Smith,  John,  York.  Jonathan  Gray,  York  ;  assigned  to  David  Ras- 

sell,  the  younger,  York. 
[7o  bf  cmtinued.'] 


Svperior  C<mrt$:  L6rd  Chancellor* i  Court, 
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SUPERIOR  COURTS. 


8ALAKT  OF  AUDITORS. 

A  testator  directed  hu  trustees  to  submit  the 
accounts  of  the  trust  property  annually  to 
he  audited  by  a  ftarrister  0/ judgment  and 
taperience,  and  to  pay  him  such  annual  re- 
muneration  as  was  usual  for  auditors  to  re- 
ceive. The  Court  rtfused  to  alter  the  aU 
(owance  named  by  the  matter^  upon  con- 
tideration  of  the  duties  and  responsibility 
of  the  office  t  although  the  trouble  was  slight^ 
and  the  sum  allowed  far  exceeded  what  the 
auditor  was  paid  for  several  years. 


Sir  Corbet  Corbet,  by  his  will  dated  1823, 
dcTiaed  his  real  estates  to  trustees  in  trust  to 
let  the  same,  and  out  of  the  rents  to  pay  the 
interest  of  incumbrances,  and  the  salaries  of 
receivers,  stewards,  auditors,  &c.,  employed  in 
t)ie  execution  of  the  trust,  and  to  accumulate 
the  surplus  to  pay  the  incumbrances  &c. ;  and 
subject  thereto  he   devised    sud   estates  to 
Riciiard  <Jorbet  and  his  sons  in  strict  settle- 
Dtent.    And,  by  a  codicil  to  the  wiU,  he  ap- 
pointed Mr.  Yolliam  Williams,  a  barrister,  to 
be  auditor  of  the  accounts,  with  such  annual 
remuneration  as  was  usual  for  a^^ditors  to  re- 
ceive, and  if  Mr.  Williams  should  refuse,  or 
liecome  incapable  of  auditinfif  the  accounts,  he 
directed  the  trustees  to  appoint  another  bar- 
rister, of  known  judgment  and  experience,  to 
be  auditor.    Mr.  Wilfiams  accordinf^ly  audited 
the  accounts  after  the  testator's  death  and  up 
to  1836,  at  6fty  fpiineas  a.year.    In  1836,  in 
consequence  of  some  misunderstanding  between 
him  and  the  trustees,  they  gave  him  notice  that 
they  would  appoint  another  auditor  in  his  place, 
whereupon  Mr.  Williams  filed  his  bill  in  this 
Court  against  them,  insisting  that  they  had  no 
ri^ht  to  remove  him,  as  he  had,  under  the 
wiU,  a  beneficial  interest  in  the  office  during 
his  honest  performance  of  the  duties  of  the 
office,  and  praying  an  iniunction.    The  Fice 
Chancellor  oecided  accordingly  in  his  favour, 
holding  that  he  was  as  much  entitled  to  the 
emoluments  of  auditor  as  the  devisees  were  to 
the  estates  under  the  will,  and  it  was  referred 
to  the  Master  to  fix  the  amount.*    Mr.  Williams 
attended  before  the  Master  with  his  witnesses, 
and  claimed  350/.  a-year  thencefor>vard,  al- 
le^g  that  the  income  of  the  j)roperty  was 
above  14,000/.  a-year,  and  the  mcumbrauces 
very  considerable,  and  the  duties  became  one 
rous ;  some  of  hu  witnesses  would  fix  the  an- 
nual remuneration  at  500/.,  while  othersof  them 


considered  400/.  a-year  sufficient.  The  trustees, 
on  the  contrary,  msisted  before  the  Master, 
that  all  the  accounts  for  the  year  might  be 
audited  in  one  day,  and  that  for  ten  years  and 
more  Mr.  Williams  was  content  with  fifty 
guineas  a-year.  The  Master  fixed  the  remu- 
neration at  two  hundred  guineas  a-year.  and 
reported  accordingly.  The  trustees  and  other 
defendants  filed  exceptions  to  the  report. 

Mr.  Knight  Bruce  and  Mr.  Anderdon^  for 
Mr.  Williams. 

Mr.  fFigram,  and  Mr.  Teed,  for  some  of 
the  trustees,  urged  that  the  allowance  named 
in  the  report  was  excessive.  The  accounts 
might  be  audited  in  one  day,  and  a  sum  of  ten 
or  twenty  guineas  would  be  quite  sufficient  for 
the  trouble.  There  was  no  responsibility. 
Although  the  estates  were  considerable,  the  first 
devisee  for  life  had  not  more  than  500/.  out  of 
them.  It  would  be  unreasonable  to  give  the 
auditor  nearly  half  that  sum. 

Mr.  Richards  said  he  appeared  for  others  of 
the  defendants. 

The  Ld.  Chancellor  said  he  should  not  disturb 
the  Master's  finding.  Whether  the  testator  had 
acted  wisely  in  directing  the  appointment  of  an 
auditor  was  a  question  with  which  the  Court 
liad  nothing  to  do.    It  was  declared  by  a  de- 
cree in  the  cause  that  the  will  created  a  trust  in 
favour  of  Mr.  Williams,  and  it  was  the  duty  of 
the  Court  now  to  give  effect  to  that  decree,  and 
also  the  intentions  of  the  testator  thereby  de- 
clared.    By  the  will,  the  office  of  auditor,  if 
Mr.  Williams  refused  or  was  incapable  of  dis- 
charging the  dutic.^i,  was  to  be  given  to  another 
hamster  of  iudgment,  integrity,  and  experi- 
ence,   llie  defendants  did  not  seem  to  esti- 
mate properly  the  services  of  a  gentleman  of 
that  description,  nor  the  time  which  the  proper 
discharge  of  his  duties  would  require.    The 
Master,  bv  his  report,  has  fixed  the  allowance 
considerauly  lower  than  any  of  Mr.  Williams' 
witnesses  would  have  it.    It  did  not  appear  to 
his  Lordship  that  the  Master  at  all  miscarried 
in  fixing  the  sum  at  two  hundred  guineas,  and 
his  report  therefore  should  be  confirmed.    He 
could  not  pass  over  the  circumstance  of  the 
trustees  and  other  defendants,  all  in  the  same 
interest  as  against  the  plaintiff,  appearing  hy 
different  counsel,  instructed  by  different  solici- 
tors, to  the  unnecessary  waste  of  the  time  of 
the  Court  and  of  the  trust  estate,  and  he  would 
not  allow  out  of  the  estate  more  costs  than  of 
one  set  of  defendants. 

ff^illiams  v.  Corbet. — ^At  Westminster.  June 
10th,  1840. 


■  See  report,  8  Simons,  349,  and  13  Leg. 
Ohs.  408.  The  analogous  case  of  Lawless  v. 
Shaw,  there  referred  to,  has  been  since  decided 
in  the  House  of  Lords,  declaring  that  an  agent, 
whom  a  testator  desired  his  trustees  to  retain, 
had  no  beneficial  interest  under  the  wUl,  5 
Clark  &  F.  129. 


TRIALS  OF  IS8CB8. 

fFhen  an  issue  is  directed  by  the  Court  to  be 
tried  at  any  certain  assizes,  or  within  a  time 
named,  it  shall  Ite  taken  pro  confesso 
against  the  party  who  refuses  to  go  to 
trial  according  to  the  direction. 

An  application  was  made  for  extending  the 
time  for  trying^an  issue,  directed  by  the  Court, 
to  the  next  Spring  Assizes,  on  the  ground  thai 
one  of  the  parties  could  not  be  prepared  for  trial 
at  the  next  i^ummer  Assizes. 
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The  ij9rd  Chnnceilcr,  after  hearing  counsel 
afaortlj  on  both  sides,  observed  that  this  issue 
was  directed  some  time  af^o,  and  the  order  di- 
recting it  was  affirmed  by  this  conit  in  1839,  yet 
now,  towards  the  middle  of  1840,  one  of  the 
parties  asked  for  an  extension  of  the  time  for 
trial  till  the  Spring  Assizes  of  1841.  There  were 
yet  three  months  until  the  next  Summer  Assizes, 
sufficient  time  for  preparation  for  trial ;  and 
unless  the  party  goes  to  trial  then,  the  issue 
must  be  taken  pro  con/esw  against  him  ;  and 
for  the  future,  whenever  an  issue  is  directed  to 
be  tried  at  any  assizes,  it  must  be  taken  pro 
cof^/euo  against  the  party  who  refuses  to  go 
to  trial  then. 

Aitomey  General  v.  Cleave,  at  Westminster, 
May  29, 184<).        

XlalU  Court. 

PARTNERSHIP. — RBCBIVER. 

The  representiUwe  of  a  decerned  partner  iV 
entUled  io  call  /or  an  immediate  tale  and 
divuion  o/ the  ^rtnership  property ,  where 
there  are  no  ittpultttiont  to  the  contrary. — 
Survivifig"  partners  have  noexclutive  right 
to  good  todl. 

This  suit  had  been  instituted  by  the  personal 
representative  of  a  deceased  partner  against 
the  surviving  partners,  fur  a  safe  and  distribu- 
tion of  the  partnership  property,  and  for  the 
usual  accounts. 

The  partnership  had  subsisted  without  any 
written  articles,  and  since  the  death  of  the  de- 
ceased partner,  who  died  in  1839,  the  business 
had  been  carried  on  by  the  sunrivors.  The 
pluntitf  stated  that  the  defendants  were  using 
the  partnership  property  for  the  purpose  of 
carrying  on  the  trade ;  that  she  believed  them 
to  be  in  insolvent  circumstances,  and  that  they 
refused  to  render  any  account.  A  motion  was 
DOW  made  for  the  appointment  of  a  receiver, 
and  that  the  defendants  might  be  directed  to 
deliver  up  the  premises,  stock  in  trade  and 
other  effects  belonging  to  the  co-partnership, 
together  with  all  books  and  accounts  relating 
thereto,  to  the  person  who  might  be  appointed 
8ucb  receiver. 

Pemberton  and  Stevens  for  the  plaintiff',  in- 
sisted  on  the  general  right  of  a  partner  to  caU 
for  an  account  of  the  partnership  property, 
and  insisted  upon  the  necessity  for  the  Court's 
interposition,  to  prevent  the  partnership  pro- 
perty from  being  improperly  aisposed  ox. 

Kindersley  and  Sideooihom,  tor  the  defen- 
dants, opposed  the  motion  as  an  unnecessary 
interference  with  the  defendants  in  the  man- 
agement of  property,  in  which  by  the  death  of 
Cue  deceaseapartner  they  had  now  liecome  the 
parties  most  interested.  They  did  not  object 
to  a  receiver  with  limited  powers — a  receiver 
who  might  be  directed  to  get  in  the  outstand- 
ing debts  due  to  the  co-partnership,  and  to 
satisfy  the  claims  upon  it ;  but  if  an  order 
were  made  according  to  the  terms  of  the  no- 
tice of  motion,  the  necessary  consequence 
must  be  a  complete  destruction  of  the  trade, 
for  the  property  being  an  ironworks  if  the  bu- 


siness were  stopped,  even  for  a  short  period,  it 
could  not  be  revived  with  any  advantage.  The 
same  result  might  also  be  anticipated^  from  the 
appointment  of  a  manager,  who,  having  no  in- 
terest in  the  concern,  could  scarcely  be  ex- 
pected to  pay  the  attention  necessary  for 
carrying  it  on  with  success,  and  whose  salary 
would  form  a  considerable  item  of  deduction 
from  the  profits.  Thev  denied  the  insolveoc^ 
of  the  ddfendants,  and  contended  tiiat  In  all 
articles  of  partnerdiip  it  was  usual  to  insert  a 
clause  authorizing  the  surviving  purlen  to  lake 
to  the  stock  \rithin  a  certain  time  after  die 
death  of  any  one  partner,  and  that  eoiuty 
should  supply  so  reasonable  a  condition  wnere 
no  written  agreement  existed.  They  also 
cited  Hammond  v.  Douf^las,  6  Ves.  539 ;  and 
Lewis  Y,  Langdon,  7  Sim.  421 ;  to  shew  that 
the  good  wiU  of  a  business  belonged  to  the 
surviving  partners. 

Pemberton,  in  reply,  denied  that  the  position 
contended  for  respecting  the  right  to  good 
will  had  been  established  by  the  cases  referred 
to.  The  survivinj^  partpers  had  no  right  to 
continue  the  busmess  for  their  own  benefit, 
and  all  the  plaintiff*  desif ed  was,  that  an  imme- 
diate sale  should  take  place,  and  the  interest  of 
her  testator  be  ascertaii|ed. 

Master  of  the  Roils  —-The  surviring  partners 
cannot  have  any  peculiar  benefit  from  a  con- 
tinuance of  the  trade^  The  distinction  with 
regard  to  ^opd  will  i|,  that  if  it  be  attached 
to  the  premises,  it  belongs  to  the  partnership ; 
and  if  such  be  the  nature  of  it  here,  the  plain- 
tiff; as  the  personal  representative  of  the  de- 
ceased partner,  is  ei^titied  to  a  share  of  the 
value  or  it ;  if  it  be  attached  to  the  peraoBp 
then  the  aurriving  partners  can  take  it  away 
with  them.  The  plaintiff  at  the  hearing  would 
be  entitied  to  an  immediate  sale,  althoi^^h  a  re- 
ference might  be  ordered  to  the  Master  to 
determine  as  to  the  best  mode  of  effectinjf  such 
sale,  and  of  managing  the  property  in  the 
mean  time ;  and  unless  the  parties  can  come  to 
some  arrangement,  I  shall  deem  it  necesaair 
to  appoint  a  receiver  with  certain  powers,  and 
also  order  an  iigunction  to  restrain  further  in- 
terference on  the  part  of  the  defendants. 

Motion  ordered  to  stand  over.— i^tfrns  v. 
Douglas,  24th  June,  1840. 


PRACTICB. 


Quaere  whether  answer  can  be  excepted  to /br 
insufficiency  qfter  motion  to  produce  hooks 
anJpapers, 

On  the  29th  of  May  an  order  had  been  ob» 
tained  by  the  plidntiff  for  the  production  of  the 
books,  papers,  and  documents  referred  to  in  the 
defendant's  answer,  and  admitted  by  him  to 
be  in  his  possession,  and  on  the  same  day  an 
order  was  also  obtained  by  him  for  refenring 
the  answer  for  insufficiency. 

Pemberton  now  moved  that  the  last  men- 
tioned order  should  be  discharged,  on  the 
ground  that  obtaining  an  order  for  production 
IS  a  waver  of  all  objections  to  the  answer  in 
point  of  form. 


Superior  Courts  :  Roih ;  Quten's  Bench, 
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Lmmkdee^  <wi/fi>.*'>No  tuthoiity  is  to  befonnd 
in  the  books  for  the  position  contended  for  on 
the  piirt  of  the  defendant ;  and  in  Darli  v. 
FhinAHM,  recently  heard  before  the  Lord  Chan- 
cellor,  an  injunction  had  been  obtained  to  stay 
proceedings  at  law»  and  yet  an  order  of  refer- 
ence for  insufficiency  of  answer  was  afterwards 
granted.  A  motion  for  payment  of  money  into 
Court  has  been  held  to  oe  a  warer;  but  there 
the  distinction  arises  as  to  orders  relating  to 
the  rdief  and  those  confined  to  discovery,  and 
it  is  doubtful  whether  even  such  a  motion  would 
be  now  held  to  be  a  waver.  The  motion  idso 
should  have  been  that  the  exceptions  for  insuf- 
ficiency should  be  taken  off  the  file. 

Penieriom. — ^The  Master  must  obey  an  or- 
der of  the  Court,  and  therefore  the  order  for 
referring  the  matter  to  him  must  be  got  rid  of. 
It  is  remarkable  that  the  point  has  never  been 
directly  determined,  but  the  practice  is  so 
constant  and  universal  is  scarcely  to  leave  a 
doubt  about  the  rule,  for  notice  of  production 
is  never  given  where  the  answer  is  open  to  ex- 
ception without  the  right  to  except  being  re- 
served. There  is  no  real  difference  between  a 
motion  for  payment  of  money  into  Court,  for 
a  recover,  or  for  an  ii^nnction«  If  you  found 
it  on  the  answer,  you  admit  the  answer  to  be 
formally  correct. 

The  iioiier  of  the  Roils,  after  expressing  his 
svpsise  that  a  question  of  to  common  occur- 
rfnce  should  not  have  been  determined,  obser- 
ved it  was  high  time  that  it  should  be  set  at 
rest,  and  he  should  take  an  early  oppoitunity 
of  conferring  with  the  Chancellor,  and  would 
then  give  his  judgment.  Lime  v.  Paui,  June 
24,  184a 


[Before  the  Four  Judges.] 

MAMDAM08.— RAILWAY. 

TTkie  Court  vHll  not  iuue  a  peremptory  man' 
damue  to  compel  a  roHufoy  company  to  pur' 
chaee  lands  and  go  on  with  the  construction 
of  the  railuny,  except  upon  a  clear  proof 
that  the  company  has  abandoned  its  under^ 
tahinff't  and  is  evading  the  performance  of 
the  duties  it  undertook  as  the  consideration 
for  the  powers  ii  obtained  from  Parlia^ 
ment. 

But  the  Court  has  the  power  to  issue  such  a 
mandamus,  and  the  Court  will  issue  it,  if 
there  appears  good  ground  for  believing 
that  thecompat^  is  wif/Ully  making  defauU, 

In  this  case  a  mandamus  had  been  obtained, 
calling  on  the  defendants  to  purchase  certain 
kads,  and  go  on  with  the  works  of  the  railway. 
The  defendants  had  made  a  return,  and  oo 
diat  return  the  case  came  on  to  be  aivoed  on 
a  rule  for  a  peremptory  mandamus.  The  case 
was  aigued  in  the  early  part  of  this  term,  and 
the  Court  took  time  to  consider  the  judgment. 
The  points  in  isiue  on  this  rule  are  so  fully 
considered  in  the  judgment,  that  it  has  been 
deemed  unnecessary  to  give  any  report  of  the 
arguments. 


Lord   Denman,  C.  J. — lo  this  case  a  rule 
had  been  obtained  for  a  mandamus  to  compel 
the  defendants  to  purchase  lands  and  complete 
the  works  under  the  act  by  which  the  defen- 
dants had  received  authority  to  make  the  rail- 
way  in  question.  We  made  that  rule  absolute, 
and  a  return  to  it  has  been  filed,  and  the  ques- 
tion of  the  correctness  of  issuing  the  manda- 
mus  is  now  before  us  on  a  motion  to  make 
that  mandamus  peremptorv.    The  defendants 
deny  that  the  Court  has  the  power  to  issue  a 
mandamus  in  the  case,  and  on  that  point  we 
have  been  required  to  form  our  opinion.     We 
have  been  told  that  our  poner  to  issue  the 
mandamus  in  this  case  is  at  least  doubtful,  and 
we  have  been  reminded  that  the  form  and 
method  of  proceeding  by  mandtmus  may  pre- 
vent the  revision  of  our  judgment  in  another 
Court.    That  is  a  consideration  that  may  in- 
duce us  to  act  with  caution  in  the  exercise  of 
our  jurisdiction,  but  is  not  a  ground  for  us  to 
decline  the  exercise  of  a  jurisdiction  which 
by  law  we  possess.    We  have  no  more  right  to 
refuse  a  redress  which  we  have  the  power  to 
afford,  any  more  than  we  can  enforce  such 
powers  as  have  not  been  confided  to  us.    It 
was  said  here  that  the  prosecutor  might  main- 
tain au  indictment,  and  that  having  that  re- 
medy in  his  hand,  he  could  not  require  the 
(/Ourt  to  assist  him  by  the  extraordinary  pro- 
cess of  a  mandamus.    That  argument,  if  it 
proves  any  thing,  proves  too  much,  for  it  shews 
that  no  mandamus  can  issue  in  any  case  in 
which  the  provisions  of  a  statute  are  contra- 
vened. Besides,  an  indictment  does  not  compel 
the  performance,  but  only  punishes  the  ne- 
glect, of  a  duty.    We  have  indeed  been  re- 
minded that  a  mandamus  can  do  no  more  than 
command  a  party  to  perform  an  act,  and  punish 
him  by  imprisonment  for  disobedience,  and  that 
in  this  case,  as  the  mandamus  if  issued  at  all, 
must  be  issued  to  an  .individual  commanding 
him  to  do  that  which  it  is  the  duty  of  a  com- 
pany to  perform,  and  if  that  writ  was  disobeved, 
the  person  to  whom  it  is  directed  would  alone 
suffer  imprisonment;    that  consequently  the 
the  only  result  will  be  to  create  individual 
suffering,  without  at  all  being  of  force  suffi- 
cient to  compel  the  oerformance  of  the  re- 
quired act.      This   Court,   however,  is  not 
accustomed  to  presume  that  individuals  will 
disobey  the  writs  which  it  issues,  or  be  advised 
contumaciously  to  disregard  the  known  and 
ancient  process  of  the  law.  There  was  another 
objection  raised  to  the  mandamus ,  namely,  that 
it  could  not  ensure  the  execution  of  the  work 
required ;  and  in  support  of  that  argument  it 
was  said  that  similar  acts  of  parliament  did 
not  impose  upon  parties  who  procured  them, 
duties  of  the  kind  now  sought  to  be  enforced 
agamst  these  defendants;  that  such  acts  of- 
fered a  boon  which  the  projectors  might  ac- 
cept or  reject,  or  partially  accept  and  partially 
reject,  at  their  own  will  and  pleasure ;  and  the 
assertion  appearing  in  all  of  them  that  the 
projectors  have  provided  the  means  of  execut- 
mg  the  works  therein  proposed  to  be  accom- 
plished, was  treated  as  affording  no  proof  that 
they  had  sufficient  funds  for  that  purpose. 
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Then  again  it  was  argued  that  there  betnf(  a 

J  provision  for  enabling  the&e  parties  to  take 
ands  during  the  continuHDce  of  a  certain  term 
of  years,  that  circumstaDce  must  be  considered 
as  a  proof  that  the  legidlaiiire  intended  that 
they  should  have  the  option  of  proceeding 
with  the  plan  of  the  railway,  or  abandoning  it 
at  a  time  within  the  expiration  of  that  term  of 
years,  and  some  decisions  in  the  Court  of 
Chancery  were  referred  to  in  which  the  de- 
fendants were  prohibited  from  taking  posses- 
sion of  lands  tor  a  certain  time,  a  prohibition 
which  it  was  said  was  utterly  inconsistent  with 
the  power  of  this  Court  to  compel  the  defen- 
dants to  continue  the  works  and  complete  the 
railway.  We  notice  all  these  objections  for 
the  purpose  of  disavowing  them  as  objections 
influencing  our  judgment.  We  said  when 
we  made  the  rule  absolute  that  there  might  be 
some  doubt  whether  our  powers  ought  to  be 
appealed  to,  but  we  do  not  at  all  yield  to  the 
assertion  that  we  have  not  the  power  to  inter- 
fere.  It  is  not  necessary  to  decide  on  these 
matters,  for  the  purpose  of  coming  to  our  pre- 
sent decision.  We  cannot  hold  this  Court 
incompetent  to  enforce  an  act  of  parliament, 
nor  can  we  think  any  of  the  reasons  conclusive 
which  have  been  urged  against  our  authority 
to  make  this  mandamus  peremptory.  These 
points,  however,  we  do  not  finally  determine 
DOW,  but  leave  them  open  for  future  considera- 
tion, should  it  become  necessary  to  consider 
them.  But  we  may  remark,  that  in  the  dis- 
cussion which  formerly  took  place,  we  noticed 
the  fact,  that  the  directors  and  company  had 
taken  an  act  of  parliament  giving  them  certain 
powers  in  consideration  of  tneir  making  certain 
promises  and  undertakings,  and  that  these  had 
not  been  performed,  but  that  the  defendants 
had  stopped  short  in  performing  them,  and  had 
represented  themselves  as  incapable  of  per- 
forming the  works  they  had  undertaken.  Yet 
it  was  on  these  undertakings  that  they  obtained 
the  act,  and  the  great  powers  of  occupying 
land,  and  raising  money,  which  it  bestows 
upon  them.  We  could  uot,  after  that,  permit 
them  to  say  to  th^  public  "  our  undertakings 
do  not  bind  us,  because  our  statements  as  to 
our  means  were  untrue:  the  carrying  our 
promises  into  effect  will  not  be  profitable,  and 
we  have  nothing  to  consider  but  ihe  pecuniary 
interests  of  the  company,  and  nre  therefore 
entitled  to  exercise  an  unlimited  option  as  to 
executing  the  proposed  works  or  any  part  of 
them."  The  rule  for  a  mandamus  was  there- 
fore made  absolute,  and  the  issuing  of  the  writ 
ordered,  on  the  supposition  that  the  directors 
had  no  &ond  fide  intention  of  proceeding  with 
these  works,  but  had  on  the  contrary,  aban- 
doned their  intention  to  complete  them.  But 
the  prosecutor  does  not  state  such  facts  as 
warrant  us  in  finally  coming  to  that  conclusion. 
What  is  stated  may  raise  a  supposition  of  such 
aa  intention  on  the  part  of  the  directors,  but 
does  not  prove  its  existence.  The  act  creating 
the  company  is  recited  in  the  indorsement  of 
the  writ,  and  from  that  act  it  appears  that  the 
defendants  have  the  pow<;r  to  vary  the  line 
within  a  given  time  or  must  otherwise  abide  by 


the  plan.  The  writ  then  states  tliat'th^  had 
abandoned  their  plan ;  but  that  diey  had  re- 
fused to  purchase  the  land  of  (>barles  Symttons, 
near  Varroouth,  which  land  was  necessary  for 
the  carrying  out  of  their  new  plan.  Here, 
therefore,  is  no  clear,  and  well-sustained  aver- 
ment that  the  directors  and  the  company  have 
altogether  given  up  the  design  of  the  road,  or 
that  the  design  will  uot  be  carried  into  effect 
with  all  convenient  speed,  or  that  the  directors 
have  no  right  to  an  option  with  regard  to  one 
line  of  road  iosteadof  another,  or  have  exceeded 
the  limited  time  in  declaring  that  option.  All 
that  is  stated  is,  that  the  directors  have  refused 
to  purchase  lands  at  a  time  when  Symmons 
required  them  to  do  so.  But  then  that  refusal 
is  perfectly  Cfinsistent  with  the  supposition 
that  it  was' made  because  the  proposed  bargain 
was  not  a  fair  one,  or  that  the  land  was  offered 
at  a  price,  which  in  prudence  they  could  not 
consider  equitable.  We  must  have  »  dislinct 
charge  made  out  agunst  the  directors,  we 
cannot  by  inference  find  them  to  be  in  fault. 
Nothing  but  a  ground  of  inference  has  been 
supplied  (o  us  here,  and  the  cirenmstances 
stated  fall  below  the  case  which  we  think  to 
be  required  to  shew  that  there  is  a  reasonable 
probability  of  an  intention  to  evade  the  per- 
formance of  a  duty  cast  on  these  parties  by  an 
act  of  parliament.  The  rule  for  a  peremptory 
mandamus  must  therefore  be  discharged. 

ne  Queen  v.  The  Eastern  Counties  RaUtpew^ 
T.  T.  1840.    Q.  B.  F.  J. 


DATING  SIMILITER. 

A  common  similiter,  though  added  by  a  pnrty 
for  himse\fy  does  not  require  to  be  dated. 
It  is  not  a  pleading'  within  the  memung  of 
the  Reg.  Gen.  UiL  T.  4  fT.  4. 

This  was  a  rule  to  set  aside  a  replication  as 
irregular.  The  act  ion  was  on  a  bill  of  exchange, 
and  for  goods  sold.  Pleas :  first,  that  the  de- 
fendant did  not  accept ;  secondly,  that  he  did 
not  promise.  These  pleas  were  delivered  on 
the  9th  of  June ;  on  the  10th  the  plaintiff  made 
up  the  issue,  but  did  not  put  any  date  to  thf*> 
similiter.  The  defendant  then  obtained  the 
present  rule. 

Mr.  Erie  shewed  cause. — ^Tlie  question  hrre 
is,  whether  a  similiter  to  a  plea  must,  if  put  in 
by  the  plaintiff  himself,  be  dated,  under  the 
authority  of  the  rule,  Hil.  T.  4  W.  4.»  There 
is  no  instance  of  a  case  declaring  that  a  date  is 
necessary  in  such  a  casej  a  replication  would 


•  Reg.  Gen.  Hil.  T.  4  W.  4,  s.  1 ;  2  Dowl. 
P.  C.  313,  "every  pleading  as  well  as  the 
declaration,  shall  be  entitled  of  the  dav  of  tlie 
month  and  year  when  tlie  same  was  pleaded  ; 
and  every  declaration  and  other  pleading  shall 
also  be  entered  on  the  record  maoeup  for  trial, 
and  on  the  iudgmeut  roll,  under  the  date  of 
the  day  of  the  month  and  year  when  the  same 
took  place,  unless  otherwise  specially  ordered 
by  the  Court  or  a  judge." 


Superior  Courts :  Queen's  Bench :  Queen's  Bench  Practice  Court. 
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undoubtedly  require  lo  be  dated,  and  perhMpa 
u  spedal  similiter  iDii^Ut  be  subject  to  tbe  sarae 
rule.  But  a  coinmoa  aiiniliter,  tbouf^h  put  in 
by  the  party  himself,  did  not  require  a  date, 
for  it  waa  not  a  pleading  within  the  meaning*  of 
the  rule.  But  even  if  there  is  any  thing  in  the 
objection  itself,  it  cannot  be  discussed  here, 
for  bcin^  a  mere  clerical  error,  it  ought  to  have 
been  brought  before  the  judge  at  chambers. 
Ikin  Y»  Plemn,^ 

Mr.  Graff  in  support  of  the  rule. — This  is 
not  a  mere  clerical  error,  and  in  tivo  cases  of 
a  similar  kind  the  Court  of  Exchequer  had 
entertained  the  motion.  In  Shackellw  Hanger /^ 
that  Court  took  a  distinction  between  a  sirai- 
liter  added  by  the  partv  himself,  as  in  this  case, 
and  a  similiter  addea  for  him  by  the  other 
party  ;  in  the  former,  the  Court  held  the  addi- 
tion of  a  date  to  be  necessary,  in  the  latter  only 
it  might  be  dispensed  with.  That  distinction 
was  recognised  in  Middleton  v.  HughesA  The 
date  may  become  material,  with  a  view  to  the 
future  proceedings  of  the  party,  and  the  adding 
of  it  therefore  is  properly  enforced. 

Per  Curiam. — A  similiter  of  this  kind  is  not 
a  pleadiqg  within  the  meaning  of  the  rule.  If 
a  party  may  add  a  similiter  for  his  adversary 
without  putting  a  date  to  it,  he  may  surely  do 
the  same  thing  for  himself. 

Rule  discharged.— ig?(/rfiVi  v.  fFard,  T.  T. 
1840.    Q.B.  F.J. 


€Luttn'i  SenrI  ^ractCce  Coujrt 

PAUPBR.-^MISDBMBANOfTR. — LIBEL. — 

DBFBNCE.    ' 

Under  certain  circumstances^  a  defendant  in 
an  indictment  for  a  misdemeanour,  which 
has  been  removed  into  this  Court  by  a  writ 
^certiorari,  may  be  admitted  to  defend  in 
form  ft  pauperis. 

This  was  an  indictment  against  the  defendant 
for  a  libel ;  the*  prosecurors  of  it  were  the 
Society  for  the  Prevention  of  Vice,  The  in- 
dictment had  been  preferred  at  the  quarter 
sessions,  and  was  subsequently  removed  into 
this  Court,  on  an  application  by  the  defendant. 
The  defendant  was  in  vpry  bad  circumstances, 
and  bad  made  an  affidavit  in  which  he  swore 
that  he  was  not  worth  5/.  in  the  world,  beyond 
his  wearing  apparel  and  tools  of  trade.  He 
wished  therefore  to  be  admitted  to  defend  in 
formd  pauperis,  A  copy  of  the  indictment 
alone  would  cost  near  20/. 

Cooper,  who  made  the  application,  submitted 
that  there  was  nothing  unusual  in  it,  and  that 
the  usual  practice  of  the  Court  authorised  it, 
sab|ect  to  the  discretion  of  the  Court. 

Williams,  J.,  said  that  he  understood  from 
the  officer  from  the  Crown  Office,  that  such  a 
course  was  sometimes  pursued,  if  the  Court 
thought  it  right.    If  so,  there  was  no  objection 


b  5  Dowl.  P.  C.  694.     c  3  Mee.  &  W.  409. 
*  8  Dowl.  P.  C.  170, 


to  the  defendant  being  admitted  in  the  present 
case  to  defend  as  a  pauper. 

Rule  granted.— A^^^.  v.  Nicholson,  T.  T. 
1840.    Q.B.P.  C. 

SBTTINO  ASIDB  NONSDTT.— RB8TORTNG  CAUSB 
TO  LIST. — NEW  TRIAL. — BJBCTMBNT. 

/fat  the  trial  of  an  ejectment,  the  defendant 
does  not  appear  to  confess  lease,  entry  and 
ouster,  ana  the  plaintiff^  is  consequently  non- 
suited, the  proper  course  for  the  defendant 
to  pursue  tn  order  to  obtain  relief,  is  to 
move  to  set  aside  the  nonsuit. 

This  was  an  action  of  eiectment.  The  defen- 
dant  had  entered  into  the  consent  rule  con- 
taining the  usual  undertaking,  in  case  of  his 
not  appearing  to  confess  lease,  entry  and  ouster. 
At  the  trial,  when  the  cause  was  called  on  and 
the  jury  sworn,  the  defendant  did  not  appear; 
the  plaintiO'was  accordingly  nonsuited.  Subse- 
quently an  application  was  made  in  term  time 
to  restore  the  cause  to  the  list. 

Cresswell  and  Gaselee  shewed  cause  against 
thu  rule,  and  objected  that  the  defendant  had 
misconceived  the  form  of  his  application ;  the 
cause  had  not  been  struck  out  of  the  list,  on 
account  of  no  party  appearing,  but  the  plaintiff 
had  been  actually  nonsuited.  The  proper 
course  therefore  was  to  apply  to  set  aside  that 
nonsuit,  and  obtain  a  new  trial,  if  the  defendant 
could  shew  good  reason  why. 

James,  on  behalf  of  the  defendant,  con- 
tended, that  although  the  form  in  which  the 
present  rule  was  obtained  might  not  be  the 
correct  one,  it  was  in  the  power  of  the  Court 
to  make  such  a  change  in  that  form  as  was 
requisite* 

fFilliams,  J.,  was  of  opinion  that  the  rule 
had  not  been  drawn  up  m  the  proper  form, 
and  that  if  the  objection  was  taken,  and  no 
consent  was  given  to  amend  the  rule,  be  had  no 
power  to  act  otherwise  than  discharging  the 
present  rule. 

Rule  discharged.  —  Doe  d.  Glasscoch  v, 
frUles,  E.  T.  1840.    Q.  B.  P.  C. 

JUOGMBNT  AGAINST  THB  CASUAL  BJEOTOR.'— 
8PBCIAL  8BRVICB. 

Service  on  the  sister  of  the  tenant  in  posses^ 
sion  on  the  premises,  with  an  acknowledge' 
ment  by  the  sister  that  the  dopy  had  been 
given  to  the  tenant  before  the  term,  is  st/f- 
Jicient  to  entitle  the  plaintiff  to  a  rule  nisi 
for  judgment  against  the  casual  ejector, 

Fitzherbert  moved  for  judgment  against  the 
casual  ejector.  The  affidavit  on  which  he 
moved  stated  the  service  of  the  declaration  to 
have  been  eflected  on  the  sister  of  the  tenant 
in  possession,  in  due  time  before  the  term. 
The  affidant  also  stated  an  acknowledgment 
to  have  been  made  by  the  sister  dnce  the  term 
commenced,  that  she  had  given  the  copy  be- 
fore the  term. 

fFilliams,  J.— I  think  that  is  sufficient  for  a 
rule  nisi. 

Rule  granted.  Doe  d.  Trotter  v.  Roe,  T.  T. 
1840.    Q.  B.  P.  C. 
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lioffal  9Mmt. 

\9June,  1840. 
Indemnity. 
Cheshire  Coroners. 
Tavistock  Small  Debt  Court. 
Kingsnorton  Small  Debt  Court. 


fftott  it  0f  Eolrtf. 

Copyholds  Enfranchisement.    Ld.  Brougham. 

iln  Select  Committee.^] 
Bcilitatinfr  the  Administration  of  Justice 
in  Eqiuty.  Lord  Chancellor. 

[In  Select  Committee.] 
For  the  commutation  of   Manorial    Rights. 
[For  second  reading.]     Lord  Redesdale. 
Vagrants'  Removal. 

[For  third  reading.] 
To  augment  the  Maintenance  of  the    poor 

Clergy.  [For  second  reading.] 

IndOBure  Acts  Amendment* 
[For  second  reading.] 


fftfluiTe  of  Commonir. 

Small  DebtCourU  for 

Liverpool, 

Maryiebooe, 

Wal&efield  Manor. 
Metropolitan  Police  (Courts. 

[in  Committee.] 
To  amend  the  Law  of  Copyright. 

[fn  Committee.]         Mr.  Serjt.  Talfonrd. 
To  improve  the  High  Court  of  Admiraltv. 

[Passed.] 
Costs  in  Frivolous  Suits. 

S  Passed.] 
Inhabitants  Evidence. 
[Passed.] 
Amendment  of  Inclosure  Acts. 

[Passed.] 
To  extend  the  Term  of  Copyright  in  Designs 
of  woven  Fabrics.  Mr.  E.  Tennant. 

[In  Committee.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 
[In  Committee.]  Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  of 
Election.  Mr.  F.  Kelly. 

Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
To  amend  the  County  Constabulary  Act. 

Mr  F.  Maule. 

To  amend  the  Laws  of  Turnpike  Trusts,  and 

to  allow  Unions.  Mr.  Maclcinnon. 

To  consolidate  and  amend  the  Law  of  Sewers. 

[In  Committee.] 
Summary  Conviction  of  Juvenile  Offenders. 

[In  Committee.]  Sir  B.  Wilmot. 

Summary  Jurisdiction   to  Justices  in  certain 

cases  of  Seduction,  and  breach  of  promise  of 

Marriage.  Mr.  W.  Miles 

To  abolish  capital  punishment  in  all  cases  ex* 

cept  Murder.  Mr.  Kelly. 

[For  second  reading.] 


To  amend  7  W.  4,  &  1  Vict,  for  regulating  at« 
toraeys  and  solicitors  in  Ireland. 

Solicitor  General  for  Irebnd. 
For  the  further  amendment  of  the  Poor  Law. 

a?OT  second  reading^ 
e  improvement  of  Urammar  Schools. 
[In  Committee.] 
To  exempt  stock-in-trade  and  other  personal 
property  from  being  liable  to  be  rated  to  the 
relief  of^the  poor.       The  Attorney  General. 
[In  Committee.] 
Affirmations.  [For  secon**  *'*HJiig.] 

Marriages  Act  Amendment.*  ^ 

[In  Committee.]  ^ 

Masters  in  Chancery.  [In  Commiit^J 

^    RBUOVAL  OF  G0CRT8  OF  LAW. 

Petitions  in  favour   have  been   presented 
from  the  attorneys  in 
Huddlesfield, 
London  and  Westminster. 
*  This  Bill  relates  to  the  registered  build- 
ing, in  which  marriages  may  take  place. 
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AU  the  numbers  of  "  The  Legal  Ob- 
server** may  now  be  procured  of  our  Publisher, 
or  of  any  other  Bookseller.  Several  of  the 
numbers  which  were  out  of  print  have  been 
re-pfinted,  and  imperfect  sdts  may  now  be 
completed. 


We  regret  that  between  thirty  and  forty  let- 
ters,  intended  for  insertion,  are  still  postponed. 
Our  corresfKindents  will  permit  us  at  this  sea- 
son of  the  year  to  condense  their  statements 
and  remarks ;  and  in  this  way  we  hope  \m  the 
course  of  next  month  to  dispose  of  our  arrears. 
We  are  aware  that  a  due  space  should  be  al* 
lowed  in  these  pages  for  the  communications 
of  our  professional  brethren  throughout  the 
kingdom. 

A  correspondent  inquires  *'  whether  there  is 
any  law  to  the  effect  that  a  party  travelling 
along  any  turnpike  road  for  the  space  of  one 
hundred  yards,  is  liable  to  pay  toll,  though  he 
do  not  pass  through  a  toll  gate?**  By  the 
General  Turnpike  Act,  13  O.  3,  c.  84,  car- 
riages passing  for  a  less  distance  than  one 
hundred  yards  are  exempt  from  toll.  Major 
V.  Oxenham,  6,  Taunt.  340 ;  and  see  PhiUipe 
V.  Harper,  2  Chit.  412.  This  we  suppose  has 
given  rise  to  the  question  of  our  correspondent. 

A  Correspondent  states  that  though  the 
principal  offices  have  reduced  the  hdurs  of  at- 
tendance, there  are  still  some  in  which  the 
Clerks  attend  from  nine  until  eight,  the  whole 
year  round ;  and  as  the  long  vacation  has  now 
commenced,  he  suggests  a  general  clodng  of 
offices  during  that  time  at  six. 

The  Moot  Point  stated  hy  "  Leg  Bail."  has 
drawn  forth  several  ingenious  communica- 
tions. We  apprehend  we  cannot  introduce 
them  all. 

Several  Cases  and  Queries,  unaccompanied 
by  any  research,  cannot  be  inserted. 


tPbt  a^egul  0b^nhtt^ 
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UNQUALIFIED  PRACTITIONERS. 

Wb  Stated,  from  the  ahort-hand  writer's  notes, 
the  argument  before  the  Court  of  Queen's 
Bench  in  Michaelmas  Term  last,*  on  an  ap- 
plication to  strike  one  fTiliiam  mUii  off  the 
roll,  for  allowing  a  person  of  the  name  of 
mUum  ^lien  to  practise  in  his  name,  and  to 
commit  the  unqualified  person  to  prison.  The 
case  was  referred  to  the  Master,  and  this  term 
his  report  was  read  in  Court.    It  is  as  follows : 

This  is  an  application  against  William  Wil- 
lis,  one,  &c.  calling  upon  him  to  shew  cause 
why  he  should  not  be  struck  off  the  roll  of 
this  Court ;  and  against  William  Allen,  calling 
upon  him  to  shew  cause  why  he  should  not  be 
committed  to  the  prison  of  this  Court. 

Willis  was,  in  1837,  an  attornev  of  this 
Court,  residing,  baring  an  office,  ana  carrying 
on  business  at  Sloane  Street,  Chelsea. — Allen 
was  formerly  clerk  to  Messrs.  North  and  Har- 
rison, attorneys  at  Woodstock,  in  the  county 
of  Oxford.  Sometime  in  the  summer  of  1837, 
Allen  went  to  reside  at  Banbury,  and  com- 
menced the  business  of  an  accountant  and  \vk 
stationer  in  that  place. 

Upon  the  door  of  the  house  in  Parsons 
Street,  Banbury,  in  which  Allen  resided  in  the 
first  instance  as  a  lodger,  and  afterwards  as 
tenant  (which  he  became  on  the  1st  of  Janu- 
ary, 1838)  appeared  the  name  *' William  Allen, 
Accountant  and  Law  Stationer."  In  the  month 
of  June,  1838,  that  plate  was  removed,  and  a 
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fresh  plate  was  affixed,  with  the  name  of  Willis 
only.  A  few  days  after,  the  plate  bore  the 
inscription  as  under : 

Mr.  Willis, 
Solicitor. 
Mr.  Allen. 

On  the  8th  of  September,  1838,  the  plate 
was  again  altered,  and  the  name  of  Mr.  Allen 
expunged. 

It  does  not  clearly  appear  at  what  time  an 
office  was  opened  in  this  house  in  Parsons 
Street,  Banbury,  in  Willis's  name.  While 
Allen  was  only  a  lodger  in  ir,  in  September, 

1837,  Willis  agreed  to  give  Allen  "  10/.  per 
annum  for  the  use  of  his  (Allen's)  office,"  and 
Allen's  name  continued  on  the  door,  but  be- 
fore ftyc&r  expired,  in  the  month  of  June, 

1838,  Willis  became  tenant  of  the  house  in  lieu 
of  Allen,  who  (first  a  lodger)  had  latterly  been 
the  tenant  from  1st  of  January  preceding;  and 
in  July,  Allen  gave  notice  to  the  overseer  of 
the  poor  to  rate  Willis  as  the  occupier.  The 
overseer  omitted  to  act  upon  this  notice,  as  he 
swears,  from  inadvertence. 

In  addition  to  his  business  of  accountant 
and  law  stationer,  Allen  became  clerk  to  Willis, 
at  a  salary  of  40/.  pound  a-year  by  an  agree- 
ment, of  which  the  day  of  the  date  is  left  in 
blank :  thus  "  made  this  day  of  Septem- 

ber, 1837,"  and  continued  to  act  as  attornev's 
clerk,  accountant  and  law  stationer,  till  the  1st 
of  June,  1838,  when,  at  the  request  of  Willis, 
he  discontinued  the  business  of  a  law  stationer. 
In  five  instances  of  writs  issued  out  of  the 
Superior  Courts  at  Westminster  prior  to  June 
1838,  (that  is  to  say)  in  the  cases  of  Goliff  v. 
Adams,  in  October,  1837t  AUen  v.  Gardner^ 
in  November  1837,  Judge  v.  Edwards  in  March 
1838.  fFilletts  v  Hemings  in  April  1838,  Ftrost 
v.  Watson  in  Mav  1838,  the  writs  were  indor- 
sed as  issued  by  W.  Willis,  158,  Sloane  Street, 
Chelsea.  In  a  case  of  Abbot  v.  Berry  in  July 
1838,  and  in  subsequent  cases,  the  writs  were 
indorsed  as  issued  by  W.  Willis  of  Sloane 
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Street,  or  of  Robert  Street,  Chelsea,  Middle- 
sex,  and  of  Parsons  Street,  Banbury.  Willis 
Is  positively  proved  to  have  been  at  Banbury 
on  the  1st  rlay  of  June  1838  (the  day  on  which 
the  house  was  turned  over  to  him  by  Allen) 
and  on  the  I8th  day  of  July  (when  the  af(ree- 
ment  by  which  Willis  became  tenant  of  the 
house  was  eioecuted  liy  the  landlord.)  No 
other  dates  were  sworn  to,  no  proof  of  Willis 
being  at  Banbury  before  the  Ut  of  June  I8.'^8, 
given  to  my  satisfaction  ;  and  no  particular 
instances  shewn  of  attendance  on  market  days 
as  generally  alleged. 

None  of  the  parties  to  the  different  actions 
conducted  in  his  name  appear  to  have  brought 
them  as  the  clients  of  Willis.  There  is  no 
corrohative  evidence  of  the  connection  of 
Willis  with  the  county  of  Oxford,  as  sworn  to 
in  his  affidavit,  no  proof  of  an  extending 
country  connection,  or  of  business  carried  to 
him  at  Banbury  over  and  above  what  he  recei- 
ved from  the  recoraeodation  of  AHen.  Only 
about  eleven  of  the  clients  swear  to  having  ever 
seen  Willis,  and  those  not  specifically  as  to 
time  and  place,  but  only  that  they  huve  seen 
and  consulted  him  "  smce  he  commenced 
business  at  Binbury."  On  the  other  hand,  no 
client  has  repudiated  Willis  as  his  attorney 
by  any  affidavit,  and  though  one  is  sworn  to 
have  stated  that  he  knew  no  such  person  as 
Willis,  that  client  now  swears  that  be  only 
meant  *'  that  he  had  no  personal  knowledge 
of  Willis."  The  persons  making  the  applica- 
tion swear  to  their  belief  that  the  residence  of 
Willis  in  Banbury  was  not  real  and  bona  fide, 
but  a  fraudulent  pretence  to  enable  Allen  to 
carry  on  the  business  for  the  profit  of  both  ; 
and  rely  upon  Willis  and  Allen  using  the  same 
house  at  Banbury,  upon  Willis's  distant  resi- 
dence at  Chelsea,  and  his  questionable  atten- 
dance at  Banbury,  even  on  market  days. 

Allen  was  ostensibly  an  accountant.  In  his 
capacity  of  accountant  he  was  employed  by 
attorneys,  and  by  tradesmen  and  others,  to  col- 
lect debts,  for  which  he  charged  a  commission 
if  he  obtained  payment ;  but  if  legal  proceed, 
ings  were  resorted  to,  he  asked  the  plaintiffs 
to  allow  him  to  uame  an  attorney,  and  fre- 
quently took  a  retainer  in  writing  to  authorize 
the  attorney  so  introduced  to  institute  pro- 
ceedings. In  such  cases  he  did  not  participate 
in  the  profits  of  the  law  proceedings,  but 
served  the  process,  and  cnarged  for  such 
service  at  the  usual  rate  allowed  to  process 
servers. 

Allen  issued  summonses  out  of  the  County 
Court,  on  which  was  a  reference  to  himself  as 
the  person  with  whom  to  settle  the  claim.  In 
issuing  these  summonses  he  acted  for  certain 
attorneys  residing  in  different  parts  of  the 
county  of  Oxford,  and  had  their  authority  for 
it.  In  the  case  of  fFiiUdon  v.  Bayne$,  in  an 
action  in  the  Court  of  Queen's  Bench  at  West- 
minster, a  notice  was  subscribed  ut  the  foot  of 
the  writ  in  the  band -writing  of  Allen  : — "  If 
/ou  have  any  terms  to  propose,  you  will  please 
to  attend  on  Mr.  Allen."  It  is  explained  that 
this  was  done  to  enable  Allen  to  deduct  a  debt 
due  to  him  from  the  plaintiff.    Allen  w«m  in 


this  case  employed  by  North  (his  old  master) 
to  serve  the  writ.  North  believed  a  copy  was 
served  on  the  defendant  by  Allen,  but  was  not 
aware  of  the  notice  at  the  foot.  It  was  before 
Allen  knew  any  thing  of  Willis.  In  other  cases 
from  the  Superior  Courts  at  Westinioster,  a 
memorandum  was  subscribed  at  the  foot  of 
the  somtnonses,  referring  the  parties  to  Allen 
for  a  settlement;  but  this,  it  is  positively 
sworn,  was  done  with  the  sanction  of  the  at- 
torneys employed  in  all  cases,  except  in  the 
case  of  fFilUdon  v.  Baynei  last  before  men- 
tioned. After  he  became  clerk  to  Willis, 
Allen  continued  to  write  letters  for  the  pay- 
ment of  debts  in  his  own  name,  in  his  capacity 
of  accountant.  In  ff^Uiett  toid  Hemingrg  Allvn 
wrote  a  letter  in  his  own  name,  requinog  pay- 
ment, while  the  copy  writ  of  summons  was  in 
Allen's  band  writing,  indorsed  with  Willis's 
name.  As  clerk  to  Willis,  it  is  clear  and  un- 
disputed that  Allen  commenced  and  carried 
on  much  of  the  business.  He  took  the  re- 
tainers—he received  the  instructions — wrote 
letters  of  business  in  Willis's  name — filled  up 
the  copy  writ  of  summons,  and  other  subse- 
quent proceedings  in  a  cause,  and  acted  gene- 
rally for  the  parties  in  the  absence  of  Willis, 
as  Willis's  clerk.  He  issued  summonses  also 
out  of  the  County  Court ;  and  to  enable  bim 
the  more  effectually  to  do  so,  Willis  wrote  to 
the  County  Clerk,  and  requested  that  he  would 
grant  summonses,  on  application,  to  Allen,  as 
his  clerk.  It  does  not  appear  that  Allen  ever 
represented  himself  as  an  attorney.  In  the 
case  of  Judge  v.  Edward*,  on  being  written  to 
by  the  defendant's  attorney,  Allen  answered 
the  letter  in  his  own  name;  but  that  matter 
related  to  the  settlement  of  an  account,  part 
payment  having  been  set  up,  and,  as  Allen 
contends,  fraudulently.  There  is  reason  to 
believe  that  some  of  those  for  whom  Allen 
procured  payment,  and  some  of  those  who 
were  directed  to  call  at  his  house  to  setUe 
demands  made  upon  them,  accompanied  with 
a  threat  of  legal  proceedings ' if  the^r  were  nut 
paid,  came  to  consider  Allen  as  an  attorney ; 
out  there  is  no  proof  of  his  having  ever  acted 
as  such  avowedly.  The  parties  making  the 
application  swear  to  facts  from  which  they  in- 
fer a  participation  of  profits,  and  a  peroiisaion 
by  Willis  to  Allen  to  use  Willis's  name  for  the 
advantage  of  Allen,  an  unqualified  person. 
They  rely  upon  the  clients  being  Allen's,  and 
the  business  conducted  chiefly  by  Allen,  and 
treat  the  clerkship  as  pretended,  and  the 
opening  an  office  in  the  name  of  Willis,  at 
Banbury,  as  merely  colorable.  There  waa  no 
proof  before  me  of  Allen  having  ever  actually 
received  any  advantage  from  the  busiueas 
carried  on  in  Willises  name.  No  agreement 
was  discovered  for  an  admission  of  Allen  to 
any  share  of  the  profits  of  the  business,  and 
no  direct  proof  given  of  mutual  profits; 
while  the  deninl  of  any  participation  of  pro- 
fits  by  both  Willis  and  Allen  is  expreaa  suid 
positive.  A  salary  to  Allen,  as  clerk  to 
Willis,  was  agreed  for,  and  is  sworn  to  have 
been  paid,  and  Allen  is  sworn  to  have  con* 
stantly  acted  under  the  agreement  from  Sep- 
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tember  ]8d7j  as  a  salaried  clerk  to  Willis. 
Allen  swears  chat  when  he  wrote  his  own  name 
and  applied  for  payment  of  debts^  it  was  in  bis 
capaci^  of  accountaoty  and  in  that  character 
he  turned  the  bosiness  over  to  Willis  when  ac- 
tions were  to  be  brought  for  their  recoyenr, 
obtaining  the  previous  consent  of  the  plaintiflls. 
The  letters  relating  to  proceediof^s  in  suits, 
Allen  swears  he  wrote  and  subscribed  as 
*;  clerk  to  Willis/'  and  took  WiUis's  direc- 
tions. 

It  appears  to  me  proper  respectfully  to  sub- 
mit this  detailed  statement  for  the  considera- 
tion of  the  Court,  as  the  conduct  uf  the  party, 
who  is  an  officer  of  the  Court,  may  be  thought 
to  call  for  animadversion ;  althoufrh  I  do  not 
consider  the  case  as  brought  witbm  the  pro- 
vitiona  of  the  statute  22  Geo.  2,  c.  46,  s.  1 1. 

FORTUNATDS  DwASR18» 


Master^s  Office,  Temple, 
January  20th,  1840. 

Since  the  case  was  heard  before  the  Master, 
and  after  the  report  was  prepared,  but  before 
it  was  read  in  Court,  Mr.  WUlis  died.  The 
other  party  applied  to  the  Court  for  his  costs. 

Lord  Denman  said — "  We  have  no  doubt  that 
the  conduct  of  Mr.  Allen  was  such  as  made  it 
quite  proper  to  bring  this  case  before  the 
Court,  deserving,  as  he  appears  to  have  done, 
the  heavy  censure  of  the  officer.  The  rule 
will  be  discharged,  but  without  costs. 

28th  Ht^  1840.    Q.  B.  F.  J. 


»9 


LAW  OF  MARRIAGES  ABROAD. 


Ths  article  on  this  subject  which  appeared  in 
*'  The  Legal  Observer"  in  January  last,  was 
written  at  the  request  of  several  country  solici- 
tors, who,  as  the  personal  and  confidential  ad. 
risers  of  parties  desirous  to  come  within  the 
operation  of  our  marriage  law,  bad  been  sub- 
jected to  the  peculiarly  painful  responsibility 
which  the  present  uncertain  state  of  that  law 
imposes.    The  article  was  written  with  a  view 
to  professional  readers  only,  and  when  pub- 
lished, was  intended  to  aid  some  movemeuts, 
purely  legal  in  their  object,  which  are  taking 
place  in  several  country  law  associations  to- 
wards having  the  marriage  law  put  on  a  settled 
basis,  out  of  which  movements  some  peti- 
tions to  the  legislature  have  already  sprung. 
The  writer  (himself  a  solicitor)  has  not  the  re- 
motest personal  interest  in  the  subject ;  further 
than  that  which  attaches  to  every  professional 
man,  Eahle  to  be  called  in  for  advice  and  as- 
ostaoee  upoa  it,  and  having  a  strong  recollec- 
tion of  the  needless  anxiety  to  wMch  it  has 
already  subjected  him.    The  original  sketch 


of  the  paper  was  composed  under  promise  to  a 
legal  friend,  and  aimed  only  at  embodying  and 
arranging  matters  which  had  been  the  subject 
of  many  interesting  professional  conversations. 
It  was  written  without  any  thought  of  re-pub- 
licatioo,  and  without  the  knowledge  that  there 
was  in  operation  a  schemefor  bringing  the  gene- 
ral subject  as  to  the  propriety  of  our  present 
restrictions  under  the  attention  of  the  legisla- 
ture. In  furtherance  of  this  scheme,  the  JEditor 
of  *«  The  Legal  Observer"  and  the  writer  have 
been  requested  to  allow  the  article  referred  to, 
to  be  reprinted  in  a  separate  form,  and  in  giving 
their  assent,  have  desired  to  perfix  this  expla- 
nation.    Whatever  may  be  done  with  reference 
to  the   general   subject,  they  feel  sure  the 
agitation  of  the  matter  must  tend  to  the  result 
to  which  their  efforts  were  directed— that  of 
having  the  law  placed  on  a  clear  and  well  un- 
derstood footing. 

The  great  vice  of  our  system  of  jurispru- 
dence— criminal,  fiscal,  and  civil, — ^and  of  the 
rules  and  practice  of  all  our  courts,  has  been 
nominally  to  continue  laws  and  regulations 
which  by  common  consent  are  to  be  only 
occasionally  and  partially  obeyed.    The  ideas 
of  the  world  as  to  duelling,  as  to  all  laws  con- 
nected with  elections  and  bribery,  as  well  as 
with  respect  to  those  relating  to  adultery  and 
divorce,  afford  amongst  others  striking  exam- 
ples ;  and  the  late  act  as  to  marriages  is  now 
becoming    another  notorious   instance.     So 
bad  is  the  tendency  of  the  public  mind  on 
this  subject,  that  unless  obedience  is  to  be  exac- 
ted to  the  law,  or,  in  other  words,  unless  laws  are 
to  be  made  with  a  riew  to  the  obedience  which 
will  be  paid  to  them,  legislation  will  come  to 
impede,  instead  of  advancing  society;  civiliza- 
tion and  moraU  will  be  kept  back  rather  than 
aided,  and  the  law,  with  its  vaunted  majesty, 
like  the  unenforced  injunctions  of  a  weak- 
minded  parent,  must  in  fact  become  in  the 
end,  little  better  than  a  jest. 


EQUITY  REFORM. 


This  subject  continuing  to  maintain  its  im- 
portance, almost  above  all  others,  in  the  range 
of  legal  improvements,  we  therefore  con- 
clude our  report  on  the  Lord  Chancellor's 
Bill,  by  selectin/(,  from  others,  the  Speeches 
of  Lord  Abioger  and  Lord  Langdale. 

Lord  Abinger  said,  he  conceived  the  great 
principle  of  this  bill  to  be  the  improvement  of 
the  administration  of  justice  in  the  Court  of 
Chancery,  and  that  their  Lordships  might 
therefore  with  propriety  agree  to  the  second 
reading  of  it.  The  first  intimation  which  he 
had  received  of  its  existence  was  a  printed  copy 
of  it,  which  his  learned  friend  on  the  Wool- 
sack had  conveyed  to  him.  He  had  heard  some 
vague  rumours  of  it  before,  but,  as  they  came 
from  no  authority,  he  did  not  pay  much  atten- 
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tion  lo  tlteoi.  He  was  much  turprised,  hour- 
ever,  to  find  aflerwards^  on  eoininsr  down  to 
the  House,  that  the  bill  had  heen  laid  on  their 
Lordships' table.  It  was  not  his  intention,  after 
the  very  able  and  distinct  manner  in  which  his 
iioble  and  learned  friend,  (Lord  Lyndhurst,) 
Lad,  as  he  thouglit,  answered  the  arguments 
of  the  noble  lord  on  the  woolsai'k,  to  trouble 
their  Lordships  with  many  observations.  It  was 
true  that  since  the  act  for  the  commutation  of 
tithes  had  passed,  there  had  not  been  a  siniefle 
suit  on  that  subject  in  the  Court  of  Exche- 
quer; but  if  that  kind  of  suit  was  altogether 
abstracted  from  the  calculation,  he  thought 
there  had  of  late  been  rather  an  increase  than 
a  diminution  in  the  business.  There  were 
many  petitions  presented  to  that  Court  for 
paying  over  money  to  parties  in  various  cases, 
which  were  more  in  the  nature  of  suits  than 
mere  petitions.  Now,  in  the  last  year,  when 
the  noble  lord  had  stated  the  number  of  causes 
t)n  the  equity  side  of  the  Exchequer  was  only 
102,  there  were  no  less  tlian  43.*^  petitions  of 
the  sort  he  had  just  mentioned,  and  yet  there 
was  no  arrear.  But  if  the  equity  business  were 
to  be  transferred  to  the  Court  of  Chancery,  not 
only  would  that  Court  have  all  the  suits  now 
in  the  Court  of  Exchequer,  but  also  all  the  pe- 
tions  which  were  in  the  nature  of  suits.  If  his 
noble  and  learned  friend  had  attended  more 
to  the  defects  in  the  Court  of  Chancery,  he 
thought  he  could  have  presented  a  much  more 
disgusting  picture  as  to  the  accumulation  of 
business  than  by  referring  only  to  the  defects 
of  the  Court  of  Exchequer.  With  respect 
to  costs,  the  difference  in  the  costs  of  the 
two  courts  was  very  great ;  but  the  reason  was 
this — that  in  the  da  and  4th  year  of  the  reign 
of  his  late  Majesty  a  bill  passed  this  house 
which  reduced  the  fees  of  the  oiticers  of  the 
Court  of  Chancery,  but  the  same  thing  not 
having  been  done  as  to  the  Court  of  Exchequer, 
the  expense  there  was  much  greater.  But 
nothing  was  more  simple  than  to  reduce  those 
costs.  It  was  said  that  solicitors  would  not  go 
to  the  Equity  Court  of  Exchequer;  but  he  did 
not  think  that  was  the  case,  and  he  considered 
that  if  that  court  were  abolished,  it  would  be 
one  of  the  greatest  injuries  to  the  public 
that  couid  be  inilicte<l.  He  found  that  the 
class  of  suitors  who  now  came  to  the  Exche- 
quer consisted  of  those  who  could  not  afford 
te  pay  the  expense  of  the  Court  of  Chancery 
arising  from  oelay.  If  the  property  were  very 
rich,  if  the  funds  were  large,  the  suit  found  its 
way  into  the  Court  of  Chancery,  and  there  it 
might  be  for  a  very  considerable  time.  But  if 
a  man  wished  the  matter  to  be  decided  imme- 
diately, and  if  the  property  were  not  very  great, 
the  Court  of  Exchequer  was  chosen.  He  might 
mention  an  illustration  of  this  which  came 
within  his  own  knowledge.  Lately  a  bill  was 
filed  in  the  Court  of  Exchequer  by  a  trustee 
fort  he  due  administration  of  his  testator's  es- 
tate. On  a  motion,  however,  that  was  made 
to  the  court,  it  was  discovered  that  a  bill  had 
already  been  filed  in  the  Court  of  Chancery. 
He  (Lord  Abinger)  then  said  he  should  not 
decide  upon  it,  but  should  refer  it  to  the  iribu- 


nal  it  was  first  taken  to.  But  the  argoment 
made  use  of  for  not  going  to  the  Court  of 
Chancery  was,  that  the  suitor  would  be  de- 
tained there  five  years,  whilst,  if  he  (Lord 
Abinger)  would  hear  it,  it  would  be  settled  in 
five  hours.  If,  then,  the  Equity  Court  of  £.f- 
chequer  were  abolished,  they  would  take  away 
from  suitors  of  a  certain  class  a  court  in  which 
they  now  found  refuge,  and  those  suitors  would 
become  clients  to  solicitors  who  wished  their 
causes  to  last  a  long  time.  The  delay  which 
occurred  in  the  Court  of  Chancery  was,  as  he 
believed,  one  reason  for  many  bills  being  filed 
there.  Many  years  ago,  he  knew  a  bill  filed  by 
a  gentleman  against  his  father-in-law  for  not 
settling  property  according  to  the  agreement 
before  the  marriage ;  and  the  answer  of  the 
father-in-law  was,  that  he  settled  on  the  plaintiff 
three  suits  in  Chancery,  which  ought  to  last  his 
lifetime.  Why,  the  term  fees  alone,  in  conse- 
quence of  the  arrears  of  business,  in  that  Couit 
amounted,  he  believed,  to  as  much  as  2O,0(J0/. 
a-year.  He  submitted  that  it  would  be  better  to 
improve  the  Court  of  Exchequer  than  to  abolish 
it.  He  had  no  interest  in  the  subject  in  that  re- 
spect :  on  the  contrary,  if  the  Court  were  abo- 
lished,he  should  be  rebeved  from  a  great  part  of 
his  labours ;  but  he  was  satisfied  that  such  a  step 
could  by  no  means  be  beneficial  to  the  public. 
If  the  noble  Lord  on  the  Woolsack  could  show 
that  he  could  get  through  all  the  business  now 
in  the  Court  of  Chancery,  then  perhaps  the 
equity  side  of  the  Exchequer  might  be  abol- 
ished ;  but  unless  that  could  be  shown,  let  not 
the  court  be  abolished,  merely  because  the 
costs  were  great,  and  there  were  some  few 
other  objections  to  it.  The  better  course 
would  be  to  lessen  the  costs  of  the  court  and 
correct-  its  other  defects.  He  wished  to  make 
one  observation  on  another  part  of  the  bill. 
The  Master  of  the  Rolls  was  now  of  yery  ea- 
sential  importance  to  the  Lord  Chancellor: 
he  assisted  him  in  a  great  number  of  canses ; 
and  he  would  throw  it  out  for  the  consideration 
of  his  noble  and  learned  friend  on  the  woolsack, 
whether,  instead  of  making  the  Master  of  the 
Rolls  Vice  President  of  the  Privy •<3oanci],  it 
would  not  be  a  much  wiser  and  more  eflScieni 
course  to  appoint  his  own  Vice  Chancellor  to 
that  ofiice.  He  should  not  trouble  their  lord- 
ships with  any  further  remarks,  except  that 
he  should  oppose  with  his  utmost  force  the 
abolition  of  the  equity  side  of  the  Exchequer. 
Lord  Langdale  ^aid  that,  as  the  second  read- 
ing of  this  bill  was  not  opposed,  he  would  not 
occupy  much  of  their  lordships'  time  ;  but  there 
were  some  parts  of  the  bill  on  which  it  might 
appear  right  that  he  should  address  some  ob- 
seryations  to  their  lordships.  In  this  case  it 
was  no  longer  a  question  whether  additional 
assistance  was  or  was  not  required  in  the  Court 
of  Chancery.  Evety  one  agreed  that  It  was, 
but  the  mode  of  giving  it  still  required  con- 
sideration. When  he  entered  the  house  to- 
night, and  was  informed  that  his  noble  and 
learned  friend  opposite  had  expressed  his  in- 
tention to  support  the  second  reading  of  the 
bill,  he  must  say  he  felt  yery  great  satisfaction ; 
but  it  was  needless  to  say  that  after  bis  noble 
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Mid  learned  friend  had  exprewed  that  intention,  | 
it  was  impossible  for  any  friend  of  the  bill  to  | 
hear  his  objections  stated  one  after  another  in 
his  clear  and  forcible  manner  without  feeling 
deep  disappointment.  That  disappointment, 
however,  was  somewhat  alleviatea  when  he 
found  that  his  noble  and  learned  friend  said  it 
was  done  rather  as  stating  points  for  conside- 
ration than  as  objecting  to  the  bill,  and  that  he 
should  enter  into  the  discussion  in  the  com- 
mittee free  from  any  bias  whatever.  Let  that 
be  so,  and  he  should  have  no  doubt  of  the 
issue  of  the  bill.  There  were  many  parts  of  it 
upon  which  he  would  not  take  up  their  lord- 
ships' time,  but  it  was  right  he  should  state  his 
reasons  why  he  supported  one  part  which  mi^ht 
be  supposed  to  have  some  relation  to  him  m- 
dividuaily,  or  to  the  office  he  filled. 

He  had  formerly  stated  to  their  lordships 
his  views  as  to  what  ought  to  be  done  in  the 
Court  of  Chancery,  and  which  required  much 
more  than  was  now  proposed.  He  had  recon- 
sidered that  opinion,  but  had  never  had  any 
reason  to  alter  it.  One  point  was  to  unite  the 
jurisdiction  of  the  privy  council  and  the  appel- 
late jurisdiction  of  the  House  of  Lords.  But 
the  Court  of  the  Privy  Council  was  now  to 
continue  as  a  separate  jurisdiction.  The  time 
that  court  sat  was  at  the  utmost  forty  or  fifty 
days  in  the  year,  and  it  was  said  if  they  at- 
tended regularly  it  would  amount  to  much  less. 
But  the  judges  did  not  attend  their  courts 
more  than  two  hundred  days  in  the  year,  so 
that  if  they  were  to  assist  the  Cuurt  of  the 
Privy  Council,  it  would  occupy  one  fourth  of 
their  time.  If  one  of  the  judges  were  ap- 
pointed to  perform  the  duties  contemplated  by 
this  measure,  it  was  quite  clear,  from  what  he 
had  already  stated,  that  the  duties  arising  from 
that  appointment  would  consume  the  fourth 
part  of  his  time.  This  he  presumed  their  lord- 
ships, would  agree  with  hmi  in  thinking  was 
not  an  arrrangeroeut  which  could  be  made  to 
apply  with  convenience  to  any  of  the  judges; 
but  if  they  resolved  upon  adopting  it,  they 
must  do  one  of  two  things— they  must  either 
borrow  a  judge  from  some  other  court,  or  they 
must  appoint  a  judge  expressly  for  the  pur- 
pose in  view.  He  took  for  granted  that  no  one 
in  that  house  proposed  that  the  judicial  busi- 
ness of  the  Privy  Council  should  be  transacted 
by  the  president  of  the  Council,  by  the  Lord 
Privy  Seal,  or  by  the  Chancellor  of  the  Duchy 
of  Lancaster.  It  surely  was  not  proposed  to 
make  judges  of  them ;  he  therefore  repeated 
that  they  must  borrow  a  judge.  Theu  came 
the  question  whence  should  that  judge  be 
taken  ?  He  had  been  asked  by  his  noble  and 
learned  friend  whether  or  not  lie  could  support 
the  measure  in  its  present  shape.  Setting 
aside  all  personal  considerations,  be  did  think 
it  right  to  accede  to  the  proposition ;  but  at 
the  same  time  he  wished  their  lordships  to  un- 
derstand that  the  office  of  the  Master  of  the 
Rolls  was  one,  the  duties  of  which  had  of  late 
greatly  increased.  Formerly  the  Master  of 
the  Rolls  did  not  sit  above  twelve,  or  at  the 
utmost  sixteen  hours  in  the  week;  he  need 
hardly  remind  the  house  that  that  was  not  th' 


case  at  present;  still  he  was  of  opinion  that  if 
they  were  to  take  away  a  judge  fully  occupied 
there  was  none  more  likely  to  be  conversant 
with  the  business  which  usually  came  before 
the  Privy  Council  than  the  same  individual  who 
might  he  thought  competent  to  discharge  the 
duties  of  Master  of  the  Rolls.  There  was  also 
this  important  consideration,  of  which  their 
lordships  ought  not  to  lose  sight,  that  the  effi- 
ciency, of  the  court  to  be  created  under  this 
bill  would  very  much  depend  upon  the  bar 
which  attended  it.  If  the  Master  of  the  Rolls 
went  to  the  Committee  of  the  Privv  Council, 
he  would  naturally  be  followed  by  the  counsel 
practising  in  his  court,  a  regular  bar  would 
therefore  be  obtained  at  once  for  the  new  iu- 
risdiction.  He  could  very  sincerely  say  that 
he  had  much  rather  remain  where  he  was  than 
be  removed  from  the  place  where  his  duties 
lay  and  where  his  affections  would  lead  hiiu  to 
remain — namely,  his  own  court.  The  change 
did  not  suit  him,  and  he  had  never  desired  it. 
He  had  troubled  their  lordships  with  these  few 
words  for  the  purpose  of  explaining  why  he 
did  not  oppose  the  second  reading  of  the  bill. 


PARLIAMENTARY  RETURNS 

RELATING  TO 

THE  COMMON  LAW  COURTS. 


queen's  bench. 

I.  Number  of  Actions  commenced  each  year, 
for  five  years  prior  to  the  25th  of  April, 
1834,  and  five  years  subsequent  thereto. 

From 

25th  April,  1829,  to  25th  April,  1830  65,038 

1830  „     1831  65,190 

1831  „     1832  62.375 

1832  „     1833  52,698 

1833  „     1834  59,351 


f9 


t* 


» 


>f 


Total    -    -  304,652 

Five  years  subsequent  to  the  25th  April,  1834. 

From 

25th  April,  1834,  to  25th  April,  1835  34,644 

1835  „     1836  35,347 

1836  „     1837  56,077 

1837  „     1838  64,932 

1838  „     1839  57,929 


ft 


Total    -    -  248,929 

Fortunatui  Dwarrii,    Jos,  Bunce, 
A,  fF.  Croft.  C,  R,  Titmer. 

R,  Goodrich, 

•  •  > 

2.  Special  Cases  and  Demurrers  standing  for 
argument  on  the  first  day  of  the  Terras  re- 
spectively, from  Trinity  Term,  1829,  to 
Easter  Term,  1834,  both  inclusive,  being  a 
period  of  five  years. 

Trinity        Term,  1829 60 

Michaelmas     „        „ .-30 


166 

Hilary 

Easter 

Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
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»» 

M 
*f 
>9 

»9 
99 
»f 
ft 

9$ 

»» 

$9 
99 
99 

ft 
9> 


1830 


ff  •  •         •  •         •  • 

9»  •  •  •  •  •  • 

99  •  •  •  •  •  • 

1831 

ff  . .         • .         .  • 

•f  •  •         •  •         •  • 

99  •  •  •  ■  •  • 

1832 


t* 


lodo       •  •  ••  •  a 


99 


f  J  ■  •  •  •  •  • 

99  •  •  •  •  •  • 

1834 


*»       •  • 


•  • 


50 
60 

71 

83 

&3 
89 
84 
60 

46 
41 
28 
17 

22 

38 
32 
20 

13 

47 


Total    .    -  980 

Special  Cases  and  Demurrers  standing  for 
ar^ment  on  the  first  day  of  the  Terms  re- 
spect! velv,  from  Trinity  Term,  1834,  to 
Easter  Term,  1839,  both  indiisire,  being  a 
period  of  five  years. 

Trinity        Term,  1834 49 

Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 


99 
99 
99 
»> 

99 
99 
>» 
99 

99 
99 
99 
99 

99 
99 
99 
99 

99 
99 


1835 

9» 
99 
99 

1836 

99 
99 
99 

1837 

99 
99 
99 

1838 

9* 
91 
99 

1839 

99 


55 

64 
76 
72 

77 

98 
102 
121 
125 

135 
140 
133 
133 

139 
142 

148 
150 

110 
96 


Total    -    -  2,165 


3.  New  Trials  standing  for  argument  on  the 
first  day  of  the  Terms  respectively,  from 
Trinity  Term,  1829,  to  Easter  Term,  1834, 
both  inclusive,  being  a  period  of  five  years. 

Trinity       Term,  1829 
Michaelmas 


Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

HUary 
Easter 


99 

99 
99 
99 
99 

99 
99 
99 
99 

99 
99 


99 

1830 

99 
99 
99 

1831 

99 
99 
99 

1832 

99 


96 
74 

81 

87 

124 

82 

93 

77 
89 
62 

831 
«8 


Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 


99 
99 

99 
»ff 
99 
•9 

99 
99 


99  •• 

99  •• 

1833    .. 


■  • 


99 
99 
99 

1834 

99 


72 

93 

83 

104 

57 

65 
61 


Total    •    ■>  1,638 

New  Trials  standing  for  ar^ment  on  the  first 
day  of  the  Terms  respectively9  from  Trinity 
Term,  1834,  to  Easter  Term,  1839,  both  in- 
elusive,  being  a  period  of  five  years. 

Trinity        Term,  1834 

Michaelmas     „        „ 

1835    I  •        • .        • . 


Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 


99 
99 
99 
99 

99 
99 
99 
99 

99 
99 
99 
99 

99 
99 
99 
99 

99 
99 


99 
99 
99 

1836 

99 
99 

1837 

99 
99 
99 

1838 

99 
99 
99 

1839 

99 


•  • 


•  • 


*  • 


«  . 


94 
65 

97 

99 

129 

112 

151 
144 
146 
126 

166 
161 
193 
153 

173 
158 
207 
174 

200 
177 


Total    .    ■  2,925 

4.  Peremptory  or  Enlarged  Rules  standing  for 
argument  on  the  first  day  of  the  Terms  re- 
spectively, from  Trinity  Term,  1829,  to 
Easter  Term,  1834,.  botb  inclusive,  being  a 
period  of  five  years. 

Trinity       Term,  1829 54 

Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Mtchaidmas 

Hilary 
Easter 


99 

99 
99 
99 
99 

99 
99 
99 
99 

99 
99 
99 
99 

99 


99 

1830 

99 
99 
99 

1831 

99 
99 
99 

1832 

99 
99 
99 

1833 


99 

99 

99 

99 

99 

99 

99 

183 

99 

99 

47 

72 
56 
59 
44 

67 
61 
63 
40 

53 
51 
63 
48 

70 
81 
70 
69 

85 
60 


Total    -    -  1,213 
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Peremptory  or  Bnlarnfad  Rules  standlngf  for 
arfpiment  on  the  first  day  of  the  Terms  re- 
spectively, from  Trinity  Term,  1834,  to 
Easter  Term,  1839,  both  inelusive,  being  a 
period  of  five  years. 

Trinity       Term,  1834 
Michaelmas 


Hilary 
Raster 
Trinity 
Michaelmas 

Hilary 
Easter 

Trinity 
Michaelmas 

Hihiry 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

HUary 
Easter 


»f 


»» 


1835 


f*. 

99 

99 

99 

t* 

99 

99 

1836 

99 

»» 

t» 

99 

9* 

91 

»* 


99 


»> 


»• 


99 


M 


M 


•9 


1837 


»t 


»• 


1838 


99 


99 
99 


1839 


99 


78 
37 

53 
58 
85 
61 

66 
84 
85 

71 

80 
90 
88 
73 

115 
121 
137 

89 

78 
76 


ToUl    .    -  1,625 

5.  Days  on  which  the  Judges  of  the  Court  of 
Queen's  Bench  sat  in  Banco  after  the  Terms 
hereunder  respectively  mentioned,  under  the 
provisions  of  the  Act  1  &  2  Vict.,  c.  32. 

After  Michaelmas  Term,  1838  . .  5  days. 

After  Hilary  Term,  1839      .  .  . .  5    — 

After  Trinity  Term,  1839    .  .  .  .  9    — 

After  Michaelmas  Term,  1839  .  .  5    — 

After  Hilary  Term,  1"<40  . .  3    — 

Total    -    -  27    - 


Gases  standing  for  argument  in  the  Crown 
Paper  on  the  first  day  of  each  Term,  for  the 
period  of  five  years  next  before  Easier  Term, 
1834,  and  five' years  subsequent  thereto. 


Easter        Term, 
Trinity             „ 
Michaelmas     „ 

1829     .. 

99              •  •                  • 
99              •  • 

..    13 
..    27 
..    22 

Hilary 
Easter 
Trinity 
Michaelmas 

9» 
99 
99 
99 

1830    .. 

99                                    • 
99              •  •                  • 

..    23 
..    44 
..    39 
..    26 

HUary 
Faster 
Trinity 
Michaelmas 

99 
9» 
99 
99 

1831    .. 

99             •  • 

99              •  •                  • 

99              •• 

..    32 
..    37 
..    29 
..    30 

HUary 
Easter 

Trinity 
Michaelmas 

99 
99 
99 
99 

1832    .. 

99             ^  •                 • 
99             •  •                 • 
99             •  •                 • 

..    37 
..    43 

.        •.    27 
•     32 

HUary 
Easter 
Trinity 
Michaelmas 

99 
99 
99 
99 

1833    .. 

99             •  •                 • 
99             ••                 • 
99             •  » 

..    22 

..    29 
•        . .    36 

HUary 
Easter 

99 
99 

1834    .. 

99             •  •                 • 

..    43 

Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

HUary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

HUary 

Easter 
Trinity 
Michaelmas 


99 
99 

99 
99 
99 
99 

99 
99 
99 
99 

99 
99 
99 
99 

99 
99 
99 
99 


99 
99 

1835 

99 
•9 
99 

1836 

99 
99 
99 

1837 

99 
99 
99 

1838 

99 
99 
99 

1839 


1  • 


•  • 


167 

41 
67 

52 

40 
39 
43 

49 

49 
52 
47 

48 
43 
40 
40 

29 
28 
27 


19 

Hilary  „     1839 18 

Cases  remaining  in  the  Crown  Paper  unde- 
termined at  the  end  of  each  Term,  are  carried 
on  from  Term  to  Term,  untU  they  are  heard 
and  determined. 

The  number  of  Cases  standing  for  argument 
on  the  first  day  of  every  Term  mentioned  in 
this  return,  comprise  as  well  new  Cases  then 
first  entered  for  argument,  as  those  remaining 
undetermined  at  the  end  of  the  Term  then 
next  preceding. 

Chas.  F,  Robinion, 
Clerk  of  the  Rules  (Crown  side). 


SXCHBQUBR  OP   PLBA8. 

Number  of  Aetions  commenced  in  the  Court 
of  Exchequer  of  Pleas,  each  year,  for  the 
period  of  five  years  prior  to  the  publication 
of  the  Warrant  of  his  late  Majesty  King 
William  the  Fourth,  under  which  the  Court 
of  Common  Pleas  was  opened  to  King's 
Counsel  and  Outer  Barristers,  and  which 
was  published  in  that  Court  on  the  25th  day 
of  April,  1834,  and  five  years  subsequent 
thereto. 

instances 

25th  April,  1829,  to  24th  April,  1830  \   j  ^ 
both  inclusive  J 

1830  „     1831  10,276 

1831  „     1832  31,586 

1832  „     1833  39,089 

1833  „     1834  42,064 

1834  „     1835  41,573 

1835  „     1836  41,909 

1836  „     1837  42,748 
.1837     „     1838  43,697 

1838     „     1839  42,945 


99 
99 
99 
99 
99 
99 
99 
99 


99 


COMMON  PLEAS. 

The  accompanying  Return,  as  regards  the 
Court  of  Common  Pleas,  is  imperfect.  That 
part  of  the  Order  requiring  a  Return  of  the 
number  of  Causes,  distinguishing  between 
special  jury  and  common  jury  causes  standing 
for  trial  at  Nisi  Prius  in  London  and  Middlesex 
on  the  first  day  of  each  sitting,  cannot  be  com- 
plied with  by  the  Masters  of  the  said  Court,  the 
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FarlkaMwiory  Returm  rehiing  to  the  Common  Law  Cotsrti. 


Marshal  of  th^  Lord  CUef  Jtutice  being  the 
officer  who  k  alone  enabled  to  make  such 
return. 

The  Retom  required  of  the  number  of  som- 
monses  taken  out  at  the  Chamber  of  the 
Judges  of  the  Court  of  Common  Pleas,  in  the 
months  of  Januarv  and  February,  1839,  can 
alone  be  furnishea  by  the  clerks  to  the  re- 
spective Judges. 

Copies  of  the  Order  of  the  Honourable  the 
House  of  Commons  have  been  respectively  de- 
livered to  the  Marshal,  and  at  the  Chamber  of 
the  Judges  of  the  said  Court. 

H.  B.  Ray, 
Senior  Master  of  the  Court 
of  Common  Pleas. 

Number  of  Actions  commenced  in  the  Court 
of  Common  Pleas  in  each  year,  for  the  period 
of  five  years  prior  to  the  25th  day  of  April, 
1834,  and  of  five  years  subsequent  there- 
to ;  date  at  which  the  Court  of  Common 
Pleas  gave  its  judgment,  determining  no 
longer  to  hear  Queen's  Counsel  and  Outer 
Barristers,  but  to  restore  an  exclusive  privi- 
lege to  the  Serjeants ;  of  the  number  of 
Causes  and  Rules  standing  for  argument 
respectively  in  the  Special  Paper,  New  Trial 
Paper,  and  Paper  for  Enlarged  Rules,  oo 
the  first  day  of  each  Term  within  the  said 
period ;  and  of  the  number  of  days  after 
each  Term  appointed  for  Sitting  under  the 
Act  1  &  2  Vict.  c.  32 ;  viz.— 

Number  of  Actions  commenced  in  each  of  the 
five  years  prior  to  the  25th  of  April,  1834. 

From  25  April,  I82f),  to  25  April,  1 830  1 7, 1 15 

1830  „     1831  13,226 

1831  „  1832  11,558 
1332  „  1833  13,630 
1833   „     1834  14,897 


9» 


Number  of  Actions  commenced  in  each  of  the 
five  years  subsequent  to  the  25th  of  April, 
1834. 

From  25  April,  1834,  to  25  April,  1 835  14,486 

1835  „     1836  11,013 

1836  „     1837  12,305 

1837  »           1838  13.100 

1838  „     1839  17,680 

Tlie  Court  of  Common  Pleas  gave  its  judg- 
ment, restoring  the  exclusive  privilege  to  the 
Serjeants,  on  Monday,  20th  January,  1840. 

Number  of  Causes  and  Rules  standing  for 
argument  respectively  in  the  Special  I^per, 
New  Trial  Paper,  and  Paper  of  i<2nlarged 
Rules,  in  each  of  the  five  years  prior  to  the 
25th  of  April,  1834. 

U  H  y 
li  tl  a 

•        S5        W 

On  the  first  day  of— 

Trinity       Term,  1829    ..    —      6    1! 
Michaelmas    „        „       ..    —    nil    13 

{Paper  not 
kept. 

.    —   ditto. 

.     —     40     12 

.    —    19    10 


Hilary 
Easter 
Trinity 
Michaelmas 


M 


»• 


»» 


1330 


Hilary 

Easter 

Trinity 
Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

HOary 
Easter 
Trinity 
Michaelmas 

HUary 
Easter 


M 
»» 
f» 
ff 

$9 

f» 
99 
9* 

•f 
M 
99 

9> 


1831 
1832 

9> 

1833 

99 
»> 

1834 

99 


—  33      7 

—  12     4 

—  17      6 
^    ml     7 

{Paper  qoC 
kept. 

—  U      7 
--    19      3 

—  34 

—  66 

-76 

—  20      7 

—  61 

—  14    la 

—  16    12 


Number  of  Causes  and  Rules  standing  for  ar- 
gument respectively  in  the  Special  Paper. 
New  Trial  Paper,  and  Paper  of  Enlarged 
Rules,  in  each  of  the  five  years  subsequent 
to  the  25th  of  April,  1834. 


99 


9» 


9> 


On  the  first  day  of— 

Trinity        Term,  1834 
Michaelmas 


Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 

Easter 

Trinity 
Michaelmas 

Hilary 
Easter 
Trinity 
Michaelmas 

Hilary 
Easter 


91 

99 
99 
19 
99 

99 
99 
99 
99 

99 
99 
99 
99 

99 
9» 
99 
99 

99 
99 


99 

1835 

99 
99 
99 

1836 

99 
99 
99 

1837 

9» 
99 
•  9 

1838 

99 
99 
99 

1839 

99 


SB 

25 
6 

14 
16 
26 
11 

38 
29 
44 
11 

32 


"Si 
tpJS 

^«» 

aa 

6 
3 

10 
9 
4 

7 
11 

8 
2 
1 

14 


{Paper  n<A 
krpi. 


25 
32 
34 
30 

36 
39 


28 
12 

17 

25 
29 
20 

38 
52 


7 
6 

8 
3 
8 
5 

23 
19 


iVo/tf.— With  reference  to  the  number  of 
Causes  standing  for  argument  in  the  Special 
Paper  on  the  First  day  of  each  Term,  the 
Musters  are  unable  to  make  a  return  thereof 
prior  to  the  year  1838,  as  by  the  practice  of 
the  Court,  as  it  then  existed,  the  Causes  m  the 
Special  Paper  that  were  undisposed  of  in  any 
Term,  were  not  carried  to  the  next  Term's 
list  as  arrears,  but  were  set  down  anew,  at  the 
option  of  the  party,  at  any  time  during  the 
Term. 

Days  appointed  for  Sitting  in  Banco  out  of 
Term,  under  I  &  2  Vict,,  c.  33 ;  vix. 

After  Hilary  Term,  1839.  {''\V9.^'  ^*  ®' 
After  TrinityTerm,  I939.{^^^^ii]^^l^]^ 

Senior  Master  of  the  Common  Pleas. 


RECOilDEIiS  AT  QUABTBR  SESSIONS. 
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Ths  following  is  extracted  from  a  return  made  to  the  House  of  Commons,  contaii^ng  the 
names,  dates  of  appoiotment,  and  amount  of'  salaries  of  the  Recorders  appointed  to  pre* 
side  at  Quarter  Sessions  :— 

£.   t.   d, 

Aliingdon Henry  John  Shepherd 40    0    0  per  ann. 


AuddVer C.  H~  BellendenKer  ..;;....  65 

Banbury G.  H.  Eislev ;;....  62 

Bath DandJardine   260 

Barnstaple William  Mack  worth  Praed    . .  42 

Berwick-on-Tweed ....  Robert  Inffham     1 20 


42 
300 
200 

40 
4bO 

50 


0 
10 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Bideford    William  Mackworth  Praed 

Birmingham Matthew  Davenport  Hill 

Bolton    Robert  Bavnes  Armstrong 

Bridgnorth    Uvedale  Corbet    ........ 

Bristol    Sir  Charles  Wetherell.... 

Buckingham £.  H.  Maltby 

Bory  St.  Edmund's ....  William  Gordon 42 

Cambridge    Mr.  Serjeant  Storks    42  0 

Carmarthen John  Wilson 63  0 

Canterbury    William  Fuller  Boteler  40  0    0       — 

Chester John  Cot tingham 105  0    0       — 

Chichester William  MUton  Bridger 40  0    0       — 

Colchester (  harles  Gray  Round  60  0    0       — 

Curentry    ••• George  Long 100  0    0        — 

Dartmouth    Peter  S.  Carey 40  0    0        — 

Deal    William  Fuller  Boteler 30  0    0       -^ 

Derby John  fialguy 50  0    0        — 

Devises Willliam  Heald  Ludlow  Bruges  30  0    0       — 

Doocaster Francis  Maude 42  0    0       — 

Dovor William  Henry  Bodkin 50  0    0        — 

Exeter    Francis  Newman  Rogers  ....  105  00       — 

Falmouth  Thomas  Pavnter  40  0    0       — 

Faversham P.  V.  Gam  bier  40  0    0       — 

Folkestone Edward  Drake  Brock  man  ... .  30  0    0       — 

Gloucester    George  Chilton 100  0    0       — 

Grantham John  Hildyard 40  0    0       — 

Guildford Hon.  George  Chappel  Norton  52  1 0    0       — 

Hastings    Edward  Clark   42  0    0        — 

Helston Thomas  Paynter  40  0    0        — 

Hereford   Joseph  Grace  Smith    50  0    0        — 

Hyihe William  Fuller  Boteler  30  0    0        — 

Ipswich Sir  Charles  Frederick  Williams  42  0    0       — 

King'sLynn Martin  John  West  60  0    0       — 

Kingston-upon-Hull  ..  Matthew  Talbot  Baines 150  0    0       — 

Leeds James  Flower  Ellis,  jun 200  0    0       — 

Leicester   John  Hildyard 105  •    0       — 

Lichfield    Henry  Waddington 63  0    0       — 

Lincoln ^. Nathaniel  Richard  Clarke  ... .  100  0    0        — 

Liverpool  James  Clarke    500  0    0       — 

Ludlow John  Buckle 50  0    0        — 

Maidstone David  Pollock  50  0    0        — 

Maldon Joseph  Green  Watford  none  — 

Manchester Robert  Bavnes  Armstrong    . .  500  0    0       — 

Newark Nathaniel  Richard  Clarke  ... .  42  0    0        — 

Newbury  William  Whatelcy    40  0    0        — 

Newcastle-under-Lyne  Fortunatus  Dwarris 50  0    0       — 

Newcastle-upon-Tyne  George  Hutton  Wilkinson ....  200  00       — 

Nottingham Richard  Wild  man    168  "    '^ 

Northunpton   Nathaniel  Riehard  Clarke . . . .  100 

Norwich    Isaac  Jermy 150 

Oxford James  Manning    100 

Penzance  Thomas  Paynter  60 

Plymouth William  Carpenter  Rowe  . . .  .*  200 

Pontefract Henry  Taylor    40 

Poole William  Bond   52 

Portsmouth Peregrine  Bingham 67 

Reading Henry  Alworth  Merewether . .  42 

Richmond Charles  Heneage  EUlcy 30 

Saffron  Walden   Vicesimus  Knox  •••«  60 


0 
0 
0 
0 
0 
0 
0 
10 
4 
4 
0 
0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Prior  to 

1835 

29  July, 

1836 

13  June, 

1836 

18  Feb. 

1837 

18  June, 

1836 

21  May, 

1832 

18  June, 

1836 

6  May, 

1839 

24  May, 

1839 

I  Nov. 

1836 

28  July, 

1827 

26  July, 

1836 

25  Nov. 

1839 

13  June, 

1836 

4  June, 

1836 

24Apra, 
27  Fib. 

1807 

1836 

16  Aug. 

1820 

20  Dec. 

1832 

21  Oct. 

1836 

17  June, 

1836 

31  July, 
28  Feb. 

1832 

1826 

1833 

24  Feb. 

1832 

14  Nov. 

1834 

June, 

1835 

26  July, 

1836 

22  Oct. 

1836 

20  June, 

1836 

21  Feb. 

1837 

6  June 

1836 

Aug. 

1836 

29  June 

1839 

13  Oct. 

1336 

21  Feb. 

1837 

9  July 

1830 

1 1  Mar. 

1831 

23  April, 
21  Feb. 

1823 

1837 

IMav, 
24  Feb. 

1839 

1835 

3  Aug. 

1838 

31  May, 

1836 

8  Oct. 

1821 

6  Dec. 

1838 

15  Dec. 

1839 

I  May, 

1819 

1  May, 

1839 

20  May, 

1833 

20  Sept. 

1832 

25  Oct. 

1837 

3  Mar. 

1836 

15  June, 

1837 

31  May, 

1836 

23  Dec. 

1^30 

6  June, 

1836 

19  Dec. 

1837 

25  Feb. 

1836 

28  Feb. 

1814 

23  July, 

1834 

16  Nov. 

1838 

12  March, 

1830 

9  Nov. 

1838 

18  May, 

1836 

170 


Reearden  at  Quarter  Settkma.^-^Anmud  Repcri  of  the  Lam  Aeeodatum. 


Sandwich WiUiam  FuUer  Boteler  

SaruiD,  New Robert  Benson 

Scarborough Charlea  Heneage  Elsley 

Shrewsbury  Charles  Harwood 

Southampton    Peregrine  Bingham 

Stamford  John  Hildyard 

Sudbury James  Manning   

Tewkesbury Alexander  Wright  Daniel  .... 

Thetford    Thomas  Jacob  Birch  

Tiverton    John  Tyrrell 

Walsall Nathaniel  Richard  Clarke .... 

Warwick    Henry  Waddington 

Wigan    Robert  Segar 

Winchester  Philip  Williams 

VTindsor,  New Hon.  John  Cbetw)'n  Tidbot  . . 

Worcester John  Buckle 

Yarmouth Nathaniel  Palmer 

York  Charles  Heneage  Elidey 


40  0  0 

105  0  0 

60  0  0 

50  0  0 

52  10  0 

42  0  0 

40  0  0 

40  0  0 

40  0  0 

40  0  0 

80  0  0 

50  0  0 

50  0  0 

42  0  0 

63  0  0 

100  0  0 

63  0  0 

136  10  0 


6  Jnne^ 

13  June, 
15  No?. 

5  Nov. 
15  June. 

20  Oct. 

17  Aug. 

19  Feb. 
22  June, 
Prior  to 
26  July, 

4  July, 
Jan. 

4  June, 
17  June, 

2  June, 

14  June, 


1836 
1836 
1839 
1830 
1836 
1836 
1836 
1839 
1836 
18:^5 
1836 
1836 
1836 
1836 
1836 
1836 
1833 


ANNUAL  REPORT  OF  THE  LAW 
ASSOCIATION. 


Tbe  following  is  the  Report  of  the  Board  of 
Directors,  made  to  the  Annual  General  Court, 
on  Thursday,  14thMay,1840,  Benjamin  Brooks, 
Esq.  in  the  chdr. 

Tbe  directors  have  much  satisfaction  in  an- 
nouncing to  the  members  at  large  the  advanc- 
ing prosperity  of  the  association,  and  in  stating 
that  by  means  of  the  purchase  of  stock,  direc- 
ted to  be  made  at  the  last  general  court,  tbe 
capital  now  amounts  to  18,000/.  tbree  per 
cents.,  producing  an  income  of  540/.  per 
annum. 

This  sum,  however,  is  bv  no  means  equal  to 
the  demands  upon  the  funas,  but  is  suflSciently 
large  to  convince  the  friends  of  the  association 
of  the  propriety  of  the  investments  which  have 
from  time  to  time  been  made. 

In  consequence  of  so  many  of  the  members 
having  become  life  subscribers,  and  of  the  de- 
cease of  many  others,  the  income  arising  from 
annual  subscriptions  has  been  gradiially  re- 
duced, and  is  at  present  little  more  than  400/. 
a^year. 

During  the  year  the  directors  have  acted 
upon  the  principles  of  former  boards,  by  adopt- 
ing towards  the  legitimate  claimants  a  liberal 
scale  of  allowance,  proportioned  to  the  wants 
of  the  parties,  and  the  number  of  persons  in 
each  family  to  participate  in  the  bounty.  They 
have,  however,  the  satisfaction  to  report^ 
that  no  new  case  of  this  description  has  come 
before  them. 

The  sum  expended  among  the  families  of  de- 
ceased members  has  amounted  in  tbe  past  year 
to  874/.  2« ,  affording  relief  to  upwards  of  sixty 
Individuals,  and  being,  within  a  fraction,  tbe 
same  amount  as  was  appropriated  last  year  to 
cases  of  a  like  description. 

Three  applications  have  come  before  the 
board,  on  tne  part  of  members  of  the  associa- 
tion, under  the  provisions  of  the  55th  law.  In 
two  of  these  cases,  which  were  marked  by  cir- 


cumstances of  great  difficulty  and  distress,  the 
board  have  thought  fit  to  return  to  the  parties 
the  amount  of  their  subscription.  ^  Tlie  other 
Wds  considered  as  not  coming  within  the  scope 
of  the  society,  so  as  to  entitle  the  applicant  to 
relief. 

Tbe  board  refer  to  the  tabnlar  statement  at 
the  end  of  the  report,  shewing  the  compara- 
tive amount  of  income  and  expenditure,  from 
which  it  will  be  seen,  that  within  the  last  ten 
years  the  amount  of  relief  has  been  more  than 
quadrupled.  Upon  this  point  they  also  bc|( 
to  refer  to  the  report  of  last  year. 

The  last  annual  general  court  awarded  100/. 
for  the  relief  of  non-members'  families.  Of 
this  sum  89/.  only  has  been  expended ;  but 
that  amount  has  proved  essentially  servicable 
to  the  parties  among  whom  it  has  been  distri- 
buted; and  tbe  directors  recommend  to  the 
genend  court  that  a  similar  grant  should  be 
made  for  the  ensuing  year. .  They,  however, 
agree  with  their  predecessors  in  thinking  (hat 
a  separate  subscription  should  be  set  on  fooC 
for  this  description  of  cases. 

Seventeen  new  members  have  been  added  to 
the  list  during  the  past  year. 

With  a  view^>f  making  the  association  bet* 
ter  known,  and  of  obtaining  more  liberal  sup- 
port by  the  profession,  tbe  board  are  now  cir- 
culating among  the  members  of  the  Law  So- 
ciety a  tabular  statement,  containing  a  short 
summary  of  the  objects,  and  list  of  members  of 
the  association. 

The  directors  have  to  notice  a  further  dona- 
tion of  ten  guineas  from  W.  Freshfield,  Esq., 
M.  P.,  one  of  the  trustees :  and  they  beg  to 
offer  him  tiieir  thanks  for  his  continued  liber- 
ality. 

In  conclusion,  the  directors  beg  to  call  the 
attention  of  tbe  members  to  the  small  propor- 
tion of  the  practising  Solicitors  of  London  who 
have  yet  given  their  support  to  this  society,  and 
they  hope  that  some  exertions  will  be  made  to 
increase  the  list,  and  thus  contribute  to  the 
extension  of  the  benefits  of  this  useful  and  be- 
nevolent institution. 

(By  order  of  the  Board,) 
John  Murray,  Secretary, 


who  gM9$id  ike  T.  T.  Examhaium^  1840. 
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CANDIDATES  WHO  PASSED  AT  THE  TRINITY  TERM  EXAMINATION,  1840, 


Clerk'9  Name. 

Aldenon,  Alfred 
Alman,  Michael 
Arundel,  James  Whitton 


Ashton,  William  Henry 
Attwood,  Richird  Henry 
Baker,  Thomas 

Banner,  Edward 
Beatniffe,  Robert  Gray 
Bellhouse,  Thomas  Taylor 
Bennett,  John  William 

Best,  William 
Bolton,  Peter  John 


Brown,  Joseph  Thomas 

Burton,  William  Warwick 
Bury,  John,  the  younj^er 
Carter.  Alfred 
Chambers,  Joseph 
Chauntler,  Thomas 
Claik,  Thomas 

Clarke,  Edward  Salmon 
Clarke,  William 
Cliftcin,  William  Henry 
Cooper,  Charles 
Copp,  Alfred 
Croft,  John 
DarweU,  Thomas,  Jan. 

Davies,  Henry  Daniel 
Davies,  Thomas 
Danes,  Edward  Martin 
Day,  John 
Densham,  Richard 
Dolman,  Frederick  William 

Donghtv,  Thomas  Neale 
Drew,  HeniT  Richard 
Edwards,  William  James 
Edwards,  William 
Ellis,  Arthur 

Etches,  William  Macconnell 

Eyre,  William  Vardy 
Eyre,  Frederick  Edwin 

Fell,  Robert 

Finlow,  Richard  Whiteley 
Fooks,  Thomas,  the  younger 
Foster,  Thomas 

FntToye,  Edward 
Gadsby,  John 


Name  and  reeidenee  o/atiameif  to  whim  artkied,  aeaigned^  ^. 

Robert  Williams,  Carnarvon. 

William  Be?an,  Bristol. 

John  Thomas  Miller,  3,  Furnival's  Inn ;  assigned  to  James 

Taylor,  15,  Furnival's  Inn ;  Alfred  Bell,  69,  Lincob'a 

Inn  Fields. 
Charles  Hudson,  Vernon  Street,  Stockport. 
Charles  Collins,  Swansea. 
Samuel  Duckinfield   Darbishire,  Manchester ;  assigned  ta 

Thomas  Rainford  Ensor,  14,  South  Square,  Gray's  Inn. 
Matthew  Dobson  Lowndes,  Liverpool. 
George  Babb,  Great  Grimsby. 
Thomas  Taylor,  Wakefield. 
Charles  Constable,  10,  Symond's  Inn ;  James  Joseph  Blake, 

24,  Essex  Street,  Strand. 
James  Best,  Worcester. 

Richard  Jackson,  19,  Parliament  Street,  Kingston-upon- 
Hull ;  as8<^  to  Wm.  Tredway  Clarke,  30,  Great  James 
Street,  Bedford  Row. 

Michael  Clayton,  Lincoln's  Inn ;  assigned  to  William  Strick- 
land CooksoD,  Lincoln's  Inn. 

Septimus  Burton,  12,  Serle  Street. 

George  Humphreys,  Manchester. 

John  Carter,  Coventry. 

James  Hoskins,  Portsmouth. 

Thomas  Hodgson  Holdsworth,  Gray's  Inn. 

Jonathan  Ward,  Stokesley,  Yorkshire;  Bowyer  Mewburn, 
9,  Great  Winchester  Street. 

Arthur  Clarke,  Bishopsgate  Church  Yard. 

Somers  Clarke.  Brighton. 

John  Parker,  Worcester. 

George  Streater  Keuipson,  31,  Abingdon  Street. 

Matthew  Paramore,  Bridgwater,  co.  Somerset. 

Charles  Richard  Roberts,  35,  Seething  Lane,  London. 

Henry  Beever,  Salford,  Lancashire;  assigned  to  James 
Frederick  Beever,  Salford. 

Daniel  Davies,  21,  Warwick  Street,  Regent  Street. 

Oliver  Llovd,  Cardigan. 

Thomas  Tnomas,  Swansea. 

Edward  Amos  Chaplin,  3,  Gray*8  Inn  Square. 

George  Sharp,  20,  Upper  Wharton  Street,  Lloyd  Souare. 

Robert  Cruickshank,  Gosport ;  ass*^  to  Antonine  Dufaur, 

25,  Lincoln's  Inn  Fields. 

William  Saltwell,  Carlton  Chambers,  Regent  Street. 

Richard  Matthews,  March. 

William  Edwards,  Framlingham,  Suffolk. 

William  Hazard,  Redenhall-with-Harleston. 

George  Streater  Kempson,  31,  Abingdon  Street  i  assigned 

to  John  Luke  Wetten,  48,  Conduit  Street. 
William  Pashley  Milner,  Sheffield;  assigned  to  Thomas 

James  Parker,  Sheffield. 
Samuel  Field,  Deddington. 
Walpole  Eyre,  22,  Bryanstone  Square ;  assigned  to  John 

Pinniger,  1,  Gray's  Inn  Square. 
John  Burren,  Durham. 
Richard  Finlow,  Liverpool. 
Henry  Charles  Goodden,  Sherborne,  Dorset. 
Joseph  Foster,  Wolverhampton ;  assigned  to  Edward  Henry 

Rickards,  29,  Lincoln's  Inn  ^elds. 
James  Fairbank,  Staple  Inn ;  assigned  to  Henry  Coode,  8, 

Guildford  Street,  Russell  Square. 
Daniel  Welch,  Derby;   assigned  to  W^am  Stevens,  6, 

Queen  Street,  Cheap«ide. 
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Cier&'i  Nume. 
Gall,  Jaifies  Charles 

Geldird,  Christopher  Jolin 

Gell,  Alfred 

Good,  Jolin  Wiltshere 

Goodman,  HiUer 

Gordon,  William 
Grant,  (Charles  William 
Griffith,  Griffith 
Grigson,  Edward  Robert 

Gutteres,  George 
Gwynne,  John 
Harbin,  Peter  Tait 
Hawkyard,  George 
Hazel,  Edward  Wells 
Henning,  Thomas  Parr 
Hill,  Richard 
Hiuton,  Frederick 
Hodgson,  John 

Hook,  St.  Pierre  Butler 
Hulton,  Fred.  Blcthyn  Copley 
Ilderton,  Henry  Decirous 
Inglis,  James 
Jenkins,  George  Thomas 
Johnson,  William  Henry 
Johnston,  George 
Jones,  John  William 
Jones,  Daniel  Price 
Kemp,  George  Baring 

Law,  James  Charles 

Lavers,  WUliam,  the  younger 

Lewis,  Edward 

Long,  John 

Maister,  John 

Mathews,  Richard  Gardner 

Mntterson,  John  Key 
Matthews,  Richard 
Michell,  Charles  Clement 
Mitford,  Edward  Reveley 
Morgan,  Thomas  Henry 
Niblett,  Charles  William 

Nicholl,  Frederick  lltid.(0.  ^. 
Norris,  Jas.  Edw.  the  younger 
Norton,  William  Hebeler 
Pallet,  James 
Paterson,  Robert 
Perkins,  Thomas 
Poole,  Francis 
Protheroe,  Thomas 
Pullen,  James  Thomas 
Reed,  Thomas  Lancelot 

Rodgcrs,  Charles 
Rowley,  Thomas  Butler  Welch 
Rush,  John  Brook 
Scaife,  John  the  younger 
Scobell,  Edward  Henry 
Serjeant,  Robert 
Shelton,  George  Lane 
Shepherd,  Williain  Luke 
Shipman,  Robert  MUligan 


Name  and  Rendence  of  attorney  to  wham  articled,  aeeigned,  Ar. 
WilKam  Brooke,  Kenninghall,  [co.  Norfolk ;  ass^  to  Wm. 

Ransom,  Stowmarket ;  and  to  Dan.  Calver,  KenningbalL 
William  Robinson,  Settle. 
Francis  Harding  GeU,  Lewes. 
George  Austie,  Devizes ;  assigned  to  Edward  Firancis  Fen- 

nell,  32,  Bedford  Row. 
Henry  Gilbert,  Southampton;  assigned  to  John  Barney, 

Southampton. 
Alexander  Gordon,  57,  Old  Broad  Street. 
John  Hartley,  Settle. 
David  Griffith,  Carmarthen. 
Edward  Harvey  Grigson,  Walton,  co.  Norfolk ;  assigned  lo 

Charles  Goodwin,  King's  Lvnn,  Norfolk. 
Thomas  Webb  Gilbert,  1,  Brabant  Court,  Philpot  Lane. 
Thomas  Binns,  Elvetham,  and  17»  Essex  Street. 
William  Waller,  12,  Clements'  Inn. 
James  Mellor,  Ashton-under-Lvne. 
George  Parsons  Hester,  Oxford. 
William  Price  Pinchard,  Taunton. 
William  Graham,  Abif^don. 
James  Pollin  Hinton,  Bristol. 
Matthew   Gaunt,   Leeds;    Thomas   Lechemere  Marriott, 

Manchester. 
Sir  George  Stephen,  Knt.,  17,  King's  Arms  Yard. 
Charles  Buck,  Preston. 

George  Leeke  Baker,  52,  Lincoln*s  Inn  Fields. 
William  Mason,  Colchester. 
Thomas  William  Budd,  Bedford  Row. 
William  Braike^vridge,  16,  Bartlett's  Buildings. 
Joseph  Heapy  Watson,  19,  King's  Arms  Yard. 
Benjamin  Worteman,  Evesham,  county  Worcester. 
Daniel  Price,  Talby,  county  Carmarthen. 
Joseph  Maynard,  3,  Mansion  House  Place;  assigoed  to 

Frederick  Lewis  Austen,  6,  Ely  Place,  Holborn. 
Daniel  Godfrey,  Abingdon,  Berks. 
Thomas  Phillips,  Plymouth. 
James  Blackledge,  Brackenbury,  Manchester. 
Thomas  Jones,  the  vounger,  MiUman  Place,  Bedford  Row. 
James  Russell,  York. 
Alexander  Mitchell,  4,  New  London  Street;  assigned  to 

Henrv  Hill,  New  London  Street. 
John  Blanehard,  York. 
Edward  Twopeny,  Rochester,  Kent. 
Edward  Michell,  Shepton  Mallett. 
John  Adams  Tilleard,  34,  Old  Jewry. 
Richard  Helps,  Gloucester. 

Charles  Niblett,  Farnham  ;  assigned  to  John  Rand,  Guild- 
ford, and  Farnham. 
)     Robert  Wheatley  Lumlev,  Carey  Street. 
James  Edward  Norris,  Halifax. 
William  James  Norton.  New  Street,  Bishopsgate. 
John  Wilkes  Unett,  and  John  Unett,  Birmingham. 
George  Marshall,  Berwick-upon-Tweed. 
John  Lampray,  Warwick. 
Richard  Barnes,  Barnard  Castle. 
John  Hill,  56,  Welbeck  Street,  Cavendish  Square. 
Robert  Byron  Chambers,  Austin  Friars,  Old  Broad  Street. 
Sturley  Nunn,  Ixworth;   assigned  to  Henry  Manisty,  3, 

King's  Road,  Bedford  Row. 
William  Foster,  New  Sleaford. 
1  hrmas  Lamb,  Lancaster. 
John  Roger  Rush,  18,  Ausdn  Friars. 
George  Talleiitire  Gibson,  Newcastle-upon-Tyne. 
Henry  Arthur  Harvle,  Bidefcrd. 
Richard  Symons  and  Edward  Luxmoore,  Wadebridgc. 
William  Deveruux,  Bromyard. 
John  Uppleby,  Scarborough. 
Joseph  ^unn,  Tenterdeo.' 
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Clerk's  Name. 

Sloper,  Jolia  nilliam 
Smith,  Joseph  Crowther 
Smith,  Arthur 

Snaith,  George 

Staley,  Alfred 
Stamp,  George 
StaDabridge,Thomas 

Stokes,  Charles 

Stone,  George 

Sykes,  William 
Symons,  William 
Sweet,  Henry 
Tepper,  Jabez 
Thompson,  William 

Thome,  John  Chorley 
Torr,  John  Smale 
Torre,  John  Alexander 

Traviss,  John 

Veal,  Charles  Marfled  Barron 

Verrall,  Henry 

Veysey,  Arthur 
Wace,  George 
Wade,  Charles  Joseph 

Walker,  Willoughby  Newton 
Wasbrough,  Henry  Sidney 


Watson,  Jacob 
Wattt,  John  King 
Webb,  Edward  John 
Welch,  William  Lister 
Weyman,  Thomas 

Wheelwright,  Charles 
Whittenbnry,  John  Llewellyn 
Wilby.John 

Wilson,  John  (B.  A,) 
Wintle,  James 

Wormald,  William 

Wright,  Robert 

Wright,  Charles 
Yanngton,  William  Samuel 

Yates^  William 


Name  and  residence  of  Attorney  to  whom  articled,  asngnedfyc 

Joseph  Maynard,  3,  Mansion  House  Place. 

Samuel  Smith,  Walsall. 

John  Smith,  Crediton,  Devon ;  assigned  to  John  Cleave, 

Bridge  Street,  Hereford. 
Peter  Tuxford,  Boston ;  assigned  to  Buxton  Kenrick,  and 

Henry  Harwood,  Boston. 
WUHam  Aldridge,  Stroud. 
George  M  arris,  Caistor. 
John  Richards,  Birmingham ;  assigned  to  James  Motteram, 

Birmingham ;  le-articled  to  James  Motteram. 
Thomas  Andrew,  Great  Coggleshall,  Chester  ;  assigned  to 

Samuel  Wavlen,  Great  Coggleshall. 
William  Bartley,  9,  Temple  Court,  Liverpool ;  assig^ned  to 

John  Hawkinson  Keuyon,  16,  Castle  Street,  Liverpool. 
James  Wadsworth,  Eddercliflfe,  township  of  Liversedge 
Edward  Hoblyn  Pedler,  Liskeard. 
Northmore  Herle  Pierce  Lawrence,  Launceston. 
Josiah  Isles  Wathen.  3,  Bedford  Row. 
Joseph  Thompson,  Workington ;  assigned  to  Edward  Scott, 

Wigan. 
John  Michell,  the  younger,  Redruth,  Cornwall. 
John  Smale,  Exeter. 
Edward  Knocker,  Dover;  assigned  to  George  Washington 

Abbott,  9,  Saint  James's  Street 
WiUiam  Shepherd,  Barnsley,  Yorkslure. 
Questor  Veal,  Great  Grimsby. 
John  Tribe,  Steyning,  Sussex ;  assigned  to  Robert  Upperton, 

Brighton. 
Robert  Upperton,  Brighton. 
Richard  Wace,  Shrewsbury. 
Thomas  Wood,  formerly  of  Wolverhampton,  but  now  of 

London ;  as8<^  to  Thos  Holme  Bower,  46,  Chancery  Laite. 
Edward  Harrison,  14,  Southampton  Buildings. 
John  Bligh  Staulev,  11,  Corn  Street,  Bristol;  assigned  to 

John  Aubrey  Whitcombe,  Gloucester;  re-assigned  to 
.  John  Bligh  btanley. 
Edmund  Kent,  theyounger,  Fakenham. 
Thomas  EscoUne  Fisher,  St.  Ives. 
Joseph  Allen  Higgins,  Ledbury. 
Richard  Claye,  Manchester. 
William  Downes,  Ludlow;  assigned  to  James  Cross,  9, 

Staple  Inn. 
Arthur  Ryland,  Birmingham. 
Sir  John  Bickerston  Williams,  Knt,  Shrewsbury. 
George  Robinson,  Wakefield ;  assigned  to  Thomas  Taylor, 

Wakefield. 
Charles  Harrison  Clarke,  and  Henry  Wells,  Nottingham. 
Richard  Helps,  Gloucester;  assigned  to  Charles  Medredith, 
,  Lincoln's  Inn. 
Timothy  Beaver,  Wakefield ;  assigned  to  Joseph  Phillips, 

Chippenham. 
Robert  Fenton,    Newcastle-under-Lyme,   (deceased);  as- 
signed to  Robert  Fenton,  Newcastle- under-Ly me. 
Edward  Sewell,  Swaffham. 
Samuel  Sadler,  North  Walsham,  Norfolk;    assigned   to 

William  Yarington,  Swafifham. 
John  Atkinson,    Liverpool;  assigned  to  Richard  Flnlow, 

Liverpool ;  re-assigned  to  John  Johnson  Brown,  Liverpool. 


The  above  were  examined  at  Common  Law ;  the  following  in  Chancery, 
Cooper,  Charles  Henry  William  Jeary  Cannon,  Cambridge. 
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Lincoln's  inn. 

Richard  Brome  Debary. 

Richard  Heoegan  Lawrie. 

Daniel  Robertson. 

John  Stedman. 

Henry  Barry. 

Hod.  Geo.  Frederick  Brabaton  Ponaonby. 

INNER  TEMPLE. 

Edward  Christopher  Egerton. 
Richard  James  Corner. 
George  Henry  Marsh. 
George  Atkinson. 
James  Shaw  Willes. 
Florance  John  Benson. 
George  Carr  Peirson. 
Richard  Charnock. 
Charles  Spencer  March  Phillips. 
William  Dongal  Christie. 
Paitfield  Mills. 

MIDDLE  TEMPLE. 

George  John  Lloyd. 
William  Irving  Smith  Clark. 
John  Hurrell. 
John  Richardson  Fryer. 
James  Curtis  Somerville. 
Thomas  Leach. 
Samuel  Comyn. 
Harcourt  Mooney. 
William  Henry  Spicer. 
Henry  Samuel  Chapman. 
Frederick  Philipse  Morris. 
Henry  Mark  Lynch. 
Josepn  Turnley. 

ghat's  inn. 
Nathaniel  Griffin. 
Chandler  Allen. 
Samuel  Manning. 


MISCELLANEA. 


Lord  Kenton.—-*'  He  was  once  examined 
respecting  the  emoluments  of  his  office,  before 
a  committee  of  the  House  of  Ctmimons,  o?er 
which  Mr.  Abbot,  who  then  held  a  subordinate 

6ost  in  the  King's  Bench,  presided.  Lord 
[enyon  declining  to  reply  to  some  question 
put  to  him,  the  chairman,  with  characteristic 
pomposity,  informed  him  that  he  was  armed 
with  the  authority  of  the  commons  bouse  of 

yarliament.    '  Sir,'  replied  the  irascible  Chief 
ustice, '  I  have  not  come  here  to  be  yelped  at 
by  a  turnspit  l" 

Lord  Brougham.— *' It  has  been  related  of 
him,  that  once,  at  the  Lent  assizes  at  York,  he 
sat  for  some  time  intently  looking  at  a  witness 
who  was  giving  evidence,  and  whom  he  was  to 
cross-examine.  At  last  the  poor  fellow,  after 
several  efiforts  to  continue  his  replies,  became 
so  dreadfully  alarmed,  that  he  declared  that 
"  he  could  not  say  another  word,  unless  that 
gentleman,"  pointing  to  Mr.  Broagham, 
''  would  take  nis  eyes  off  him.'' — Law  and 
Layoyers. 


MASTERS  BXTRAORDINiOlY  IN 
CHANCERY. 

Fnim  26lA  May  to  19M  June,  isib,  hotk  tackuive, 
with  datet  wkat  gmMetted. 

Doaglas,  Charles,  Witbam,  Essex.    Jane  12. 
Gill,  William  Coleman,  Bath.    Jane  2. 
Harvey,  Thomas,  Egham,  Surrey.    May  26. 
Woodbume,  Thomas,  Thirsion  Ville,  Milnthorpe, 
Lancaster.    Jane  5. 

DiSSOLUnONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

Fhnn  26tk  May  to  19/A  Jwu^  1840,  hotk  jmAmuw, 
with  datet  whem  gazetted, 

Wright,  John,  and  James  Wilsqo,  Sooth  Shields, 
Durham,  Solicitors.    Jmie  5. 

BANKRUPTCIES  SUPERSEDED. 

P^om  26th  May  to  19/A  Jinw,  1840,  hUh  imchuite, 
with  datet  whe»  goMetted, 

Beastall,  William,  NotttDgham,  Draper.    Jane  19. 
Case,  'Matthew,  and  William  Hodgson,  Manches- 
ter, Commission  Agents.    Jane  19. 
Green,  Joseph,  Ipswich,  Linen  Draper.    June  9. 
Harper,  Joseph,  Rotherhithe,  Surrey,  Shipwright, 

Baige  Builder,  Joiner  and  Blacksmith.     June 

2&5. 
Meads,  Moses,    and  John  Meads,  Woodbridge, 

Nottingham,  Hosiers  and  Bakers.    May  29. 
Prat,  Richard  Penan,    Glastonbury  and   Wells, 

Somerset,  ScriFener.    May  26. 
Prat,  Samael,  Glastonbury  and. Wells,  Somerset, 

ScriFener.-    May  26. 
Walker,  Richard,  Abertelery,    near   Pontypool, 

Monmonth,  Ironmaster.    May  29. 
Yonng,  Richard,  Love  Lane,  Wandsworth,  Surrey, 

BuUder.    May  29. 

BANKRUPTS. 

/Vom  26th  May  to  \9lhJwe,  1840,  both  AicAutve, 
with  datet  whem  gatetted, 

Austin,  Thomas,  Armley,  York,  Cloth  Manure- 
turer.  Wigletworth  &  Co.,  Gray's  Inn; 
Richardson  &  Co.,  Leeds.    June  5. 

Andrews,  William,  Birmingham,  Cabinet  Maker 
and  Upholsterer.  ChUtom  Sl  Co.,  Chancery 
Laoe ;  Suchting,  Birmingham.    June  9. 

Alletson,  Thomas,  and  Thomas  Prankland,  Liver- 
pool, Oil  Merchants  and  Drysalters.  Tayt^ 
&  Co.,  Bedford  Row ;  Lowndet  &  Co.,  Liver** 
pool.    June  12. 

Atkinson,  Thomas,  late  of  Marton  House,  near 
North wich,  Cheshire,  Salt  Manufacturer,  and 
now  or  late  of  Cheverton  House,  near  Truro, 
Cornwall,  Mining  Agent.  Cuf&  Co.,  Half- 
Moon  Street,  Piccadilly ;  Barker ^  Middlewich. 
June  19. 

Austen,  Nathaniel  Anthor,  Ramsgate,  Kent, 
Banker.  Dyten^  Chancery  Lane ;  Mercer,  or 
Snowden  &  Co.,  Ramsgate.    May  26. 

Baxter,  Robert,  Montague  Close,  South wark,  Sur- 
rey, Wharfinger;  and  late  of  Tottenham, 
Middlesex,  Farmer.  Jokmton,  Off.  Ass. ;  Vai^ 
ton.  Worship  Street,  Finsbury.    May  26. 

Brook,  Joseph,  Victoria  Road,  Pindico,  Middle* 
sex,  Com  Dealer  and  Pork  Butcher.  Oreen, 
Off.  Ass.;  Tribe,  Llncohi's  Inn  Fields.  May 
26. 

Beeston,  William  Hirst,  Manchester,  Coach 
Builder.    E4ge  &  Co.,  Manchester.    May  26. 

Brook,  Joseph,  Huddersfidd,  York,  Cloth  Dresser 
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And  Merehant.  Fm  Sandau  &  Co.,  Old  Jewry; 
Brooki  6l  Co.,  Huddenfield.     May  26. 

Booth,  Sanmel  Bradley,  Maocleafield,  Chester, 
Silk  Merchant.  Wiltimuen  &  Co.,  Verulam 
Bnildinga,  Gray's  Inn ;  Wonnaid,  Macclesfield. 
May  26. 

Brown,  John,  Sheffield,  York,  Chemist  and  Drug- 
gist, and  Oil  and  Colonrman.  Jaaugf  Basing- 
hall  Street;  Jervis,  Sheffield.    May  29. 

Baron,  Henry,  Balderstoo,  Lancaster,  Cotton 
Manufactarer.  Chegter,  Staple  Inn ;  j^rm-' 
Urvngy  Preston.    May  29. 

Brown,  Barnard,  and  Charles  Poppleton,  Leeds, 
York,  Flax  Spinners.  Battye  &  Co.,  Chan- 
cery Lane ;  Raymor  &  Co.,  Leeds.    May  29. 

Brown,  James,  Birmingham,  Ironmaster  and  Ma- 
nufacturer. Austen  &  Co.,  Oray's  Inn ;  Am* 
oU  &  Co.,  Birmingham  ;  Palmer  &  Co.,  Bir- 
mingham.   May  29. 

Barnes,  Philip,  Jamaica  Street,  Commercial  Road 
East,  Middlesex,  and  of  the  City  of  Norwich, 
Coal  and  Lime  Merchant,  Bricklayer,  Builder, 
and  Snnreyor.  OniAam,  Off.  An.;  Seaman, 
Paocras  Lane.    June  2. 

Bennett,  Robert  South,  Cheltenham,  Gk>ucester, 
Com  Merchant.  Bubb  &  Co.,  Cheltenham; 
Boy  &  Co.,  Lothbury.    June  9. 

Barrows,  William,  Leicester  Street,  Leicester 
Square,  Plumber,  Glazier,  and  Painter.  Bel- 
cher, Off.  Ass.;  Gough,  Leicester  Street. 
June  12. 

Brown,  William,  Manchester,  Stuff  Manufacturer 
and  Merchant.  Lawrence  &  Co.,  Old  Fish 
Street,  Doctors'  Commons  i  Narria  &  Co., 
Bradford.    June  12. 

Baleman,  John,  Cirencester,  Gloucester,  Black- 
smith. Allen,  Bedford  Row;  Newmarck,  Ciren- 
cester.   June  19. 

Balshaw,  Richard,  Bolton-le-Moors,  Lancaster, 
Factor.  MUne  Sl  Co.,  Temple ;  Knowlet,  Bol- 
ton-le-Moors.   June  19. 

Campbell,  Colin,  New  City  Chambers,  Bishopsgace 
Street,  London,  Ship  Owner  and  Merchant 
Qibeon,  Off.  Ass.;    Tucker j  Bank  Chambers, 
LfOthbury.    June  2. 

Carr,  James,  Low  South  wick,  and  of  Monkwear- 
mouth  Shore,  Durham,  Ship  Builder.  Swaiu 
&  Co.,  Frederick's  Place,  Old  Jewry;  McMrs. 
Wright,  Sunderland.    Jnne  5. 

Cove,  Luke  Hinde,  Coal  Exchange,  London,  and 
Western  Wharf,  Adelphl,  Coal  Merchant. 
Groom,  Off.  Ass.  t  Murray,  London  Street, 
Fenchurch  Street.    Jnne  19. 

Elfick,  Edward,  Milton  next  Sittingboume,  Kent, 
Grocer  and  Draper.  Green,  Off.  Ass. ;  6*^71- 
herd,  Farersham ;  Egan  &  Co.,  Essex  Street, 
Strand.    Jnne  2. 

Earle,  William,  Castle  Street,  Long  Acree,  Black 
Coach  Master  and  Hackneyman.  Groom,  Off. 
Ass.;  7*AonM/jAtf,  Staple  Inn.     June  9. 

Erans,  Robert  Harding,  Pall  Mall,  Bookseller  and 
Auctioneer.  Alaager,  Off.  Ass. ;  Walter  &  Co., 
Symond's  Inn.    June  12. 

Pitkin,  Thomas,  jnn.,  Tumham  Green,  Omnibus 
Proprietor  and  Hackneyman.  Lackington^  Off. 
Ass. ;  Wentner,  Ely  Place.     May  26. 

Freeth,  Job,  Birmingham,  Fronmonger.  Capes  A 
Co.,  Bedford  Row.  Sargent,  Smithfield  ;  Mar- 
shall, Birmingham.    June  5. 

Greenwood,  William,  Henry  Greenwood,  and  John 
Smith  Greenwood,  CalTerley  Mills,  York, 
Cloth  Manufacturers,  Worsted  Spinners,  and 
Cora  Millers.  Fuldey,  Seijeant's  Inn,  Fleet 
Street;  Barr'Si  Co.,  Leeds.     May  29. 

Gmndy,  Isaac,  Preston,  Woollen  Draper  and  Up- 


holsterer.   Mlhu  4t  Co.,  Temple;   Winder, 
Preston,  or  Grmu^,  Bury.    June  2. 

Gye,  Frederick,  Fleet  Street,  London,  Tea  Dealer 
and  Wine  Merchant.  Alsager,  Off.  Ass.;  Mar- 
ray,  London  Stieet,  Fenchurch  Street.  May 
26  &  29. 

Gye,  Frederick,  and  Richard  Hughes,  Fleet  Street, 
London,  Tea  Dealers  and  Wine  Merchants. 
Alsager,  Off.  Ass. ;  Hardwick  &  Co.,  Cateaton 
Street.    June  9. 

Gower,  John  Lewis,  Tenby,  Pembroke,  Surgeon 
and  Apothecary.  Lock,  Pembroke;  Norris  8c 
Co.,  Bartlett's  Buildings.    June  9. 

Heatherley,  Thomas,  Wol^rhampton,  Stafford, 
Miller  and  Baker.  White  &  Co.,  Bedford 
Row ;  Smitk,  Walsall.    May  26. 

Hubbard,  John  Peters,  Teigamouth,  Dcfod, 
C^ibinet  Maker  and  Upholsterer.  ffiU,  Copt- 
hall  Court;  Tbaer,  Teignmouth.    May  26. 

Hughes,  Richard,  late  of  Fleet  Street,  London, 
now  of  Vauxhall,  Surrey,  Tea  Dealer  and 
Wine  Merchant.  Alsager,  Off.  Ass.;  Murray, 
New  London  Street    May  29. 

Hutchinson,  George,  Sheffield,  York,  Com  Mer- 
chant. Hicks  &  Co.,  Gray's  Inn  Square ;  Fic- 
kers,  Sheffield,  or  Holden,  Hull.    June  2. 

Halsall,  Thomas,  Lirerpool,  Coal  Merchant  Ad- 
kngton  &  Co.,  Bedford  Row ;  Gatkell,  Wigan. 
June  9. 

Hartshorne,  George,  Oldswinford,  Worcester,  and 
Whittington,  Stafford ;  and  Benedict  Neale, 
of  Wallheath,  Kingawinford,  Stafford,  and 
also  of  Whittington,  Iron  Manufacturers. 
Clowes  &  Co.,  King's  Bench  Walk ;  ColUs, 
Stourbridge.    June  19. 

Holcroft,  William,  Bolton-le-Moors,  Lancaster, 
Bookseller  and  Sutioner.  Milne  &  Co. ,  Tem- 
ple ;  Briggs,  Bohon-le-Moors.    June  19. 

Holdforth,  Charles  Gordon,  and  John  Bald,  Lirer- 
pool, Commission  Merchants.  Litttedale  & 
Co.,  Liverpool;  Adlington  &  Co.,  Bedford 
Row.    June  19. 

Kirkbride,  Thomas  Warcup,  Nantwich,  Chester, 
Shareholder  in  the  Imperial  Bank  of  England, 
and  Brewer.  Vincent  &  Co.,  King's  Bench 
Walk,  Temple ;  Harper  &  Co.,  Whitehurch. 

Lees,  Ralph,  Bnrslem,  Stafford,  Grocer  and  Earth- 
enware Manufacturer.  Wolston,  Fumivars 
Inn ;  Messrs.  If  ore/,  Bnrslem.    May  26. 

Lawson,  Gilbert  Armstrong,  Oxford  Street,  Carpet 
and  Furniture  Warehouseman.  Graham,  Off. 
Ass. ;  Dangerfield,  Suffolk  Street,  Pall  Mall. 
June  9. 

Lees,  Job,  Manchester,  Dealer.  Rickards  ft  Co., 
Lincoln's  Inn  Fields;  Higginbottom  ft  Co., 
Ashton-under-Lyne.    June  9. 

Matthews,  Silas,  West  C-owes,  Isle  of  Wight,  South- 
ampton, Grocer,  Linen  Draper,  and  Brewer. 
Lee,  Winchester ;  Butt,  Ryde,  Isle  of  Wight  ^ 
Rogerson,  Norfolk  Street,  Strand.    May  26. 

M'Lean,  Charles  Poland  Street,  Oxford  Street, 
Upholsterer,  and  Cabinet  Maker,  Gibson, 
Off.  Ass. ;  lOnsey,  Suffolk  Street,  Pall  MalL 
June  2. 

Moigan,  Thomas,  Lantrisaint,  Glamorgan,  Vic- 
tualler and  Innkeeper.  Perkins  ft  Co.,  Mer> 
thyr  Tidvil ;  Gregory  ft  Co.,  Clement's  Inn. 
June  2. 

Masters,  Stephen,  Newport,  Monmouth,  Iron- 
monger. Colmore  ft  Co.,  Birmingham ;  Clarki 
ft  Co.,  Lincoln's  Inn  Fields.    June  2. 

Moffit,  Thomas,  John  Carter,  and  Thomas  Hahnll, 
Liverpool,  Marble  Masons.  Bridger,  Finflbary 
Circus;  F)rancis.&,  Co.,  Liverpoot    June  5. 

M'Cheane,  William,  and  Charles  BartteH,  GIou- 
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cester,  Merchants.    Mevrs.  WUimif  Glouces- 
ter ;  Wiiton,  Gray's  Inn.    June  9. 
Monks,  Samuel,  and  James  Monks,   Bolton-le- 
Moors,    Lancaster,   Ironfonnders.     PerkbUf 
Gray's  Inn  Sq. ;  Parry,  Manchester.    Jnne  12. 
Mayer,  Samuel,  Joseph  Mawdaley,  Ralph  Lees, 
and  Jesse  Bridgwood,  Burslem  and  Tunstall, 
Stafford,  Earthenware  Manufacturers.  I#?Imr, 
Symond's  Inn,    Chancery   Lane ;    Harding^ 
Burslem.    June  12. 
Moiuford,  Mary,  Coppice  Row,  Clerkenwell,  Vic- 
tualler.   Obanum,  Off.  Ass.;   ZHnunocA,  Size 
Lane,  Bucklersbury.    June  19. 
Mailings,  Francis,  Birmingham,  Pearl  Ornament 
Manufacturer.    Church,  Great  James  Street, 
Bedford  Row ;  Jmmei,  Birmingham.   June  19. 
Ouchterlong,  Thomas,  late  of  the  Baltic  Coifte 
House,  Threadneedle  Street,  but  now  of  Broad 
Street,  London,  Merchant    (r^Awn,  Off.  Ass. ; 
Knowlami  &  Co.,  White  Lion  Court.  June  19. 
Puk,  James,  Manchester,  Iron  Merchant.    HaU, 
Manchester ;  HeaU,  Austin  Friars.    May  26. 
Price,  Sidney,  Blackburn,    Lancaster,    Machine 
Maker.   Wibon,  Southampton  Street,  Blooms- 
bury  ;  Hargreaveiy  Blackburn.    May  29. 
Patrick,  Edmund,  Gloucester,  Dealer  in  Salt  and 
General  Merchant  and  Agent  to  the  Commer 
cial  Inland  Carrying  and  Steam  Narigation 
Company.    Mayer,  Gloucester ;  White  &  Co., 
Bedford  Row.    Jnne  2. 
Phipp,  Thomas,  Southampton  Row,  Bloomsbury, 
Bookseller  and  Stationer.    Belcher,  Off.  Ass. ; 
Pom  &  Co. ,  Great  Marlborough  Street;  June  5. 
Pankhurst,    Henry   Francis,    Stoke-upon-Trent, 
Stafford,  Grocer  and  Tea  Dealer.    Button, 
Hanley ;  King,  Fumiyal's  Inn.    June  12. 
Reynolds,  William,  Droitwich,  Worcester,  Baker 
and  Maltster*    Becke  &  Co.,  Lincoln's  Inn 
Fields  I  F\ranc9,  Worcester.    May  26. 
Richardson,  George,  Southampton,  Builder.  Pluch- 
nett  &  Co.,  Lincoln's  Inn  Fields ;  Machey, 
Southampton.    May  26. 
Richardson,  John.  Leeds,  York,  Woollen  Merchant. 
MtJkimmm  &  Co.,  Temple ;  Foden,  Leeds.  May 
26. 
Rofe,  Charles,  Great  Yarmouth,  Norfolk,  Inn- 
keeper.    White  &  Co.,  Lincoln's  Inn  Helds ; 
Worship  &  Co.,  Great  Yarmouth.    May  29. 
Redfeam,  James,  Mdtbam,  Almondbury,  York, 
Woollen  Cloth  Manufacturer  and  Scribbling 
MiUer.    Battye  &  Co.,  Chancery  Lane  :  Fen- 
ten  &  Co.,  Huddersfield.    May  29. 
Rimmer,  Jane,   Lytham,  Lancaster,   Innkeeper. 
Wahuiey  &  Co.,  Chancery  Lane ;  Bray,  Pres- 
ton.   June  5. 
Rich,  Charles,  Brighton,  Sussex,  Innkeeper.    Ed- 
wardt.  Off.  Ass. ;    Messrs.  Baddeley^  Leman 
Street,  Goodman's  Fields.    Jnne  9. 
Rider,  David,  Leeds,  York,  Cloth  Merchant  Bai- 
tye  &  Co.,  Chancery  Lane  ;  Ftddey,  Serjeant's 
Inn,  Fleet  Street ;   Barr  &  Co.,  or  Naylor, 
Leeds.    June  19. 
Reed,  Thomas,  Sunderland,  Durham,  Ship  Builder 
and  Canvass  Manufacturer.    Bum,  Sunder- 
land;   Comptou,  Church  Court,  Old  Jewry. 
June  19. 
Spencer, 'Beojamiti,  Nottingham,  Baker  and  Flour 
Seller.    Percy  A  Co.,  Nottingham  ;  Austen  & 
Co.,  Gray's  Inn.    June  2. 
Btalaall,  Thomas,  Liverpool,  Coal  Merchant    Ad- 
Hngton  &  Co.,  Bedford  Row ;  QagheU,  Wigan. 
June  2. 
Smallfield,   George,    Newgate    Street,   London, 
Printer.    Tur^^umd,  Off.  Aas.;  Fry  8c  Co., 
Chcapdde.    June  5. 


Stillington,  John,  Epworth,  Lincoln,  Butcher, 
ScotI  &,  Co.,  Lincoln's  Inn  Fields ;  Dmwsum* 
Epworth.  June  5. 
Scott,  Henry,  Sunderland,  Durham,  Dnper.  A*h- 
vnt  &  Co.,  Cheppside;  Smart,  Sunderland. 
June  5. 

Steele,  Thomas,   Congleton,    Cheshire,   Banker 
Jamet  &  Co.,  Old  Jewry ;  Picl/ord,  Congleton. 
June.  12. 
Suffiell,  Henry,  Regent  Street,  Hosier  and  Fancy 
Warehouseman.    AMtott,  Off.  Ass. ;  Soamte$, 
Winchester  Street,  Broad  Street.    June  19. 
Thompson,  Edward,  Cambridge,  Carver  and  Gilder. 
d  Beckett  &  Co.,  Golden  Square  ;  Hunt,  Cnin- 
bridge.    May  29. 
Topham,  Edward,  Manchester,  Woollen  Merchant 
and  Draper.    MitcheU  8l  Co.>  New  London 
Street ;  Upton,  Manchester.    June  19. 
Hirossell,  William,  Bridgwater,  Someraet,  Saddler 
and  Harness  Maker.    Pareanore  &  Co.,  Bridg- 
water ;  Boseer,  New  Boswell  Court.  June  19. 
Tattersall,  Thoma4,  Liverpool,  Com  Merchant 
Vincent  &  Co.,  Temple;   Booth,  Liverpool. 
Jnne  19. 
Tovey,  Thomas,  Warminster,  Wilts,  Innkeeper. 
Ch/gnnan,  Warminster;   Hohne  &  Co.,  New 
Inn.    May  26. 
Vickers,  William,  Holywell,   Flint,  Nurserymao 
and  Seedsman.    Bolton  &  Co. ;  Austin  Friars  ; 
Pendre,  Holywell.    June  5. 
Wheeler,  John,  Princes  Street,  Hanover  Sqnniv, 
Tailor  and  Lodging-house  Keeper.    Cmmgrn, 
Off.  Ass. ;  Cook  &  Co.,  New  Inn.     May  29. 
Womack,  George,  Leeds,  York,  Cloth  Merchant. 
Wilson,    Southampton    Street,     Bloomtbory 
Square  ;  Payne  &  Co.,  Leeds.    May  29. 
Webster,  Henry,  Bedford  Street,  Covent  Garden, 
Manufacturer  of  Lamps.    Canfianf  Off.  Ass. ; 
Few  &  Co.,  HenrietU  Street,  Covent  Gardes. 
June  2. 
Williams,  Francis,  Bristol,  Ship  and  Boat  Buikier. 
Clarke  &  Co.,  Lincoln's  Inn  FieUs;  Suuth, 
Bristol.    June  2. 
WhaUey,  WUliam,  Leeds,  York,  Wool  Merchant 
Mahimon   &  Co.,   Temple;   Fodm,    Leeds, 
Jnne  5. 
Woodward,  William,  Birmingham,  Tailor.    Staf- 
ford, Buckingham  Street,  Strand.    June  5. 
Watts,  George,  and  William  Anglis,  Seething  Lane, 
Great  Tower  Street,  London,  Wine  Merchant 
Clark,  Off.  Ass. ;  HiU,  Mark  Lane.    June  9. 
Wegg,  George,  Ipswich,  Suffolk,  Draper.    JUtch. 
fields  Co.,  Chancery  Lane ;  Poumalt,  Ipswich- 
June  12. 
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Tuesdt^,  23d  June,  1840. 

Bank  Stock,  div.  7  per  Cent   - 175* 

3  per  Cent  Reduced    -------- 91J«J«t 

3§  per  Cent.  Reduced  Annuities  -----99|«f 

Long  Annuities  exp.  5th  Jan.  1860  -  IS)  «  4.^  a  4^ 

India  Bonds,  3  per  Cent.    --.-----a».  pm. 

3  per  Cent  Consols  for  opening  16th  Jnly 

9lf  ex.  div. 

Exchequer  Bills,  1000/.  at  2^.  -  -  25*. «  S3«.  pn. 
Ditto  500/.  at  2^.  -  -  2.5«.  n  23«.  pn. 

Ditto  Small  -  -  25«.  a  23«.  pm. 


stir  Utqal  ^bwv^ev^ 
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Pertinet,  et  oeicire  malum  6ft»  agitamus. 


HOBAT. 
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TOE  LAW  OF 
JOINT  STOCK  COMPANIES.— No.  V. 


ACTIONS  AND  SUITS  BT  AND  AGAINST  THEM. 

Wb  shall  now  endeavoar  to  collect  the  prin- 
cipal cases  relatmg  to  actions  and  suits  hy 
and  against  joint-stock  companies,  and  in 
this  and  in  other  portions  of  the  subject, 
we  shall  see  that  the  opinions  of  the  Judges 
with  respect  to  these  undertakings  have  of 
late  considerably  altered.  A  very  few  years 
ago  all  dealings  with  joint-stock  companies 
weredisoountenanced.but  the  present  feeling 
of  the  Courts  is  to  support  all  transactions 
of  a  band  fide  character,  and  to  see  that  jus- 
tice is  done,  without  papng  regard  to  mere 
fonnal  and  technical  objections ;  and  this, 
considering  the  large  amount  of  capital  em- 
barked in  them,  and  the  many  useful  un- 
dertakings which  they  originate  and  fre- 
quently accomphsh,  is  only  just  and  reason- 
able. If  these  companies  are  to  be 
considered  as  mere  traps  for  the  unwary, 
set  on  foot  for  the  purpose  of  raising  trans- 
feirable  shares  and  other  stock-jobbing 
purposes,  it  is  highly  proper  that  they 
should  be  discouraged,  but  if  established  for 
a  real  and  proper  object,  which  is  fedrly  pur- 
sued and  endeavoured  to  be  carried  out  in 
the  best  manner  that  circumstances  will 
permit,  we  apprehend  that  in  such  cases 
the  transactions  of  the  company  will  be 
favourably  considered,  and  its  dealings  pro- 
tected both  by  Courts  of  Law  and  Equity, 
and  they  will  remove,  if  they  can,  the  dif- 
ficulties which  may  embarrass  their  opera- 
tions. 

This  distinction  \b  fully  recognised.  When 
the  project  is  a  bubble,  a  bill  in  equity 
may  be  maintained  against  th6  directors 
to  recover    a   deposit   paid  by  a   share- 
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holder,^  especially  wh^re  there  is  fraud  on 
the  part  of  the  directors.^  So  if  a  company 
be  projected,  but  never  comes  into  actual 
operation,  a  person  who  had  advanced  his 
money  upon  the  frdth  of  the  completion  and 
continuance  of  the  project  is  entitled  to  re- 
cover his  deposit  in  an  action  against  the 
director  for  money  had  and  received  to  his 
use,  without  any  deduction  for  expences  in- 
curred ;^  and  where  the  holder  of  shares 
in  a  projected  railroad  company  sold  them, 
and  tiie  undertaking  was  abandoned  before 
any  thing  was  done  in  pursuance  of  the 
project,  it  was  held  that  the  purchaser  might 
recover  the  amount  of  the  shares  io  an 
action  against  the  vendor.^ 

Where  the  company  has  obtained  a  char- 
ter, letters  patent,  or  an  Act  of  Parliament* 
enabling  it  by  means  of  some  of  its  officers 
to  sue  and  be  sued,  of  course  most  of  the 
difficulties  affecting  this  subject  are  removed : 
still  many  questions  have  arisen  on  the 
construction  of  these  acts.  We  shall  no- 
tice some  of  these,  and,  first,  as  to  actions 
by  companies. 

Where  an  Act  of  Parliament,after  redting 
that  difficulties  had  arisen  and  might  arise, 
as  well  in  bringing  and  maintaining  actions 
and  suits  for  recovering  debts  and  enforcing 
obligations  due  to  the  society,  and  in  pro- 
secuting persons  who  might  steal  or  embez- 
zle any  money,  goods,  or  effects  belonging 
to  the  society,  (an  insurance  company;  by 
reason  of  its  being  required  by  law  that  all 
the  several  subscribers  should  sue  and  pro- 


■^  Green  v.  Barrett,  1  Sim.  45. 

b  Coli  V.  ff^oolkston,  2  P.  Wms.  154 ;  Green 
V.  Barrett,  ubi  iup.  /  Bkdm  v.  ^gar,  pott,  p.  1 79 

«  Nocklee  v.  Croeby,  3  B  &  G.  814. 

^  Kempion  v.  Sanders,  12  Moo.  44  -,  4 
Kng.  5. 

^  N 


ne  Lmp  o/MiU^Sicek  Campames. 
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secate  by  thdr  sevenl  namea,  it  waa  enac- 
ted, that  all  actions  and  suits  commenced  or 
institnted  by  or  on  behalf  of  the  society 
for  recovering  any  debts  or  enforcing 
any  claims  should  be  commenced  or  pvo- 
secuted  in  the  name  of  the  chairman  or 
secretary  of  the  said  society,  as  the  nominal 
plaintiff,  and  it  was  held  that  the  chairman 
was  empowered  to  sue  on  behalf  of  the  com; 
pany  to  recoyer  damages  for  a  libel  reflecting 
npon  the  trading  character  of  the  company.* 
Where  the  act  gives  the  trustees  power  to 
-sue  "  by  action  of  debtor  on  the  case  "  as- 
sumpsit will  lie  J  Where  a  banking  com- 
pany sues  by  its  public  officer,  pursuant  to 
Stat.  7  Geo.  4,  c.  46,  it  must  be  shewn, 
that  he  is  so  described  in  the  return  made 
to  the  Stamp  Office,  and,  a  certified  copy 
must  be  produced  ;•  but  the  right  of  such 
company  to  sue,  is  not  defeated  if  it  appear 
that  in  such  return  the  places  of  abode  of 
one  or  more  partners  are  omitted,  there  being 
no  evidence  that  the  return  varies  in  this 
respect  from  the  company's  books.' 

Next  as  to  actions  against  companies  en- 
abled to  sue  and  be  sued. 

By  Stat.  5  Geo.  4,  c.  160,  s.  l,all  actions 
against  the  St.  Patrick  Assurance  Company, 
are  to  be  prosecuted  against  the  secretary  for 
the  time  being,  or  against  any  member  of 
the  company,  as  the  nominal  defendant; 
and  by  s.  4,  execution  upon  any  judgment 
in  such  action  may  be  issued  against  any 
member  of  the  company  ;  and  by  s.  8,  if 
such  execution  shall  be  ineffectual,  the  party 
having  obtained  judgment  may  issue  execu- 
tion against  any  person  who  was  a  member 
when  the  contract  was  entered  into,  with 
the  leave  of  the  Court ;  and  it  was  held  that 
a  party  who  had  brought  an  action  and 
obtained  judgment  against  the  secretary, 
could  not  lawfully  issue  execution  against 
another  member  of  the  company,  without 
having  previously  by  leave  of  the  Court  sug- 
gested on  the  reconl,  facts  to  shew  that  the 
party  against  whom  he  so  issued  execution 
^was  liable  as  a  member  of  the  company •'^ 
Where  an  act  directs  that  actions  in  res- 
pect of  claims  upon  the  company  shall  be 
brought  against  the  treasurer,  but  that  his 
effects  shall  not  be  taken  in  execution,  the 


«  fmHamt  V.  Be^mmoHi,  10  fiing.  260 , 
3  Moore  &  Scott»  705. 

f  Corbett  v.  Carpmael,  2  Nev.  &  M.  834. 

s  Armtnge  ? .  Hamer,  3  B.  &  Ad.  7^3. 

k  Bartlett  v.  PentUnd,  1  B.  &  Ad.  704.  Sec 
aUo  JVitrmwall  v.  ffaiiitane,  1  Binif.  668; 
Htrriton  v.  TimmiM.A  Mee.  AWela.^lO;  17, 
L.  O.  466. 


directors  and  other  members  of  tfaeoompaoy 
will  be  compelled  by  mandamua  to  pay  the 
money  recovered  in  auch  action.' 

In  all  actions  against  companies  of  this 
nature,  &  will  be  necessary  to  shew  that 
the  terms  prescribed  by  the  act  eonslitoting 
it,  on  which  the  claim  is  founded  have  been 
strictly  pursued.^  And  where  an  act  of 
parliament  authorized  all  suits  on  behalf  of 
the  company  against  any  person  to  be 
comment  in  Uie  name  of  the  ^lairman, 
and  in  all  proceedings  in  whidi  it  wcvold 
have  been  necessary  to  state  the  name  of 
the  partners,  it  was  made  sufficient  to  state 
the  name  of  the  chairman  only ;  it  was  held 
that  the  act  did  not  authorize  suits  to  be 
commenced  by  the  chairman  against  one  of 
the  partners  without  makixig  the  others 
parties.^ 

But  where  there  is  no  act  of  parliameat, 
charter,  or  letters  patent,  great  difficulty  has 
occurred  in  suits  by  the  members  of  these 
companies,  by  reason  of  the  well-known 
rule  of  a  Court  of  Equity — that  all  parties 
interested  in  the  matter  in  dispute  must  be 
brought  before  the  Court. 

It  is  quite  clear  tiiat  where  there  is  a 
common  interest  in  all  the  shareholders  of 
the  company,  a  suit  in  support  of  that 
interest  may  be  instituted  by  one  or  some 
of  them  on  behalf  of  the  others,"^  and  tiiat 
this  common  interest  will,  in  certain  cases, 
be  implied." 

But  in  suits  where  the  shareholders  of  the 
company  claimed,  different  or  hostile  in- 
terests, the  rule  has  been  ft*equently  laid 
down  differently  :^  Lord  Bldon  repeatedly 
declined  in  such  cases  to  give  reli^«  unless 
all  the  parties  were  before  the  Court.  In 
the  case  of  the  Norwich  Union  Insurance 
Office,^  which  was  a  suit  by  shareholders 
against  directors,  although  there  were 
60,000  partners,  he  adhered  to  this  rule, 
and  refused  to  give  relief.  In  the  case  of 
the  Alliance  Insurance  Company,!*  where  a 
bill  was  filed  by  one  shareholder  on  behalf 
of  himself  and  all  other  shareholders,  against 


^  Rea  V.  Si.  Katharine^i  Dock  Compaq,  1 
Nev.  &  M.  121 :  Corpev,  Gfyn,3B,  &  Ad.  801. 

1"  Sviiib^  V.  Smith,  3  B.  &  Ad.  999. 

I  Macmahon  v.  Upton,  2  Sim.  473;  aud 
see  Hickens  v.  Congrete^  4  Russ.  562. 

m  Cock/mm  V.  Thompson,  16  Ves.3-*1 ;  Grwy 
V.  Chapiin,  2  Sim.  &  Stu.  267 ;  Smali  v.  ^/Z- 
tpood.  You.  459 ;  Tayior  v.  Salmon,  4  M.  &  C. 
134.  See  the  observations  of  Sir  L.  Skmthoeii^ 
V.  C,  in  Long  v.  Youge,  2  Sim.  363. 

n  Grajf  V.  Chaplin,  16  Ves,  321. 

o  Davis  V.  Fuh,  Farren  on  Life  Ass.  128. 

p  Nattuich  V.  Irving,  Gow  on  Part,  A  pp. 
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the  (irealdbnt  and  directon  of  the  company, 
praying  diaaolation,  his  Loitlship  add— 
"  llie  principle  which  a  Court  would  act 
on  in  die  ease  of  a  partnerahip  of  six,  must 
be  applied  to  a  partnership  of  600 ;"  and 
declmed  to  entertain  the  suit  unless  all 
parties  were  before  the  Court.  And  in 
many  other  cases^  he  acted  on  this  opinion ; 
and  the  rule  so  laid  down  was  followed  to  a 
great  extent  by  several  other  learned  Judges. 

In  Blain  ▼.  Agur'  a  bill  was  filed  by 
shareholders  against  directors,  to  recover 
deposits  on  the  ground  of  fraud.  The  biU 
was  on  behalf  of  plaintifis  and  other  persons, 
who  were  subscribers  together  of  1690 
shares  in  the  company,  such  other  persons 
having  executed  a  deed,  by  which  Uiey  as* 
signed,  upon  certain  conditions,  their  in- 
terest in  ^e  concern  to  the  plaintifis,  and 
conatitnted  them  their  attorneys.  A  de- 
murrer was  taken  ore  tenuw  that  the  per- 
sons who  had  so  assigned  their  interests 
ought  to  have  been  n^iEide  parties ;  and  Sir 
John  Leaeh,  V.  C,  allowed  the  demurrer, 
but  afterwards,  the  bill  being  amended,  it 
being  stated  that  the  plaintiffs  did  not  know 
the  names  of  the  other  subscribers,  the  de- 
murrer for  want  of  parties  was  overruled^ 
the  bill  stating  a  case  of  fraud. 

Tlie  present  Master  of  the  Rolls,  Lord 
Laagdide,  has  also  acted  on  this  doctrine  of 
Lord  Eldon,  In  a  suit  instituted  for  the 
purpose  of  having  the  affiurs  of  a  dissolved 
joint- stock  company  settled,  and  praying 
for  accounts  of  the  partnership  transactions, 
and  that  a  sale  of  the  partnership  property 
by  the  directors  might  be  declared  void,  it 
was  held  that  all  t^  members  of  the  com- 
pany^ however  numerous,  must  be  made 
parties  to  the  suit." 

But  the  most  eminent  modem  Judges 
have  held  that  there  are  cases  in  which 
they  will  not  hold  themselves  bound  by 
this  technical  objection.  Thus,  where  some 
shareholders  in  a  joint-stock  company,  sued 
on  behalf  of  themselves  and  the  other 
shareholders  for  the  purpose  of  compelling 
the  directors  of  the  company  to  refund 
monies  improperly  withdrawn  by  them 
from  the  stock  of  Uie  company,  and  applied 
to  their«9vn  use^  Lord  Lyndhurst,^  C,  over- 
ruled a  demurrer  on  tlie  ground  that  all  the 
sfaareholders  were  not  parties.    His  observa- 


9  yisn  Stmdau  v.  Moore,  I  Rum.  441 ;  Car- 
ter v.  Drmy,  1  Ves.  &  Bea.  164 ;  Jones  v. 
G«rcia  del  Rh,  Turn.  &  Rum.  297. 

r  I  Sim.  37 ;  2  Sim.  2S9. 

•  Evane  v.  Stokes,  1  Keen,  39.  See  the 
judgment  fully  given,  12  L.  <).  508. 

^  Hkhens  v.  Congreve,  4  Rubs.  562. 


tioBS  are  so  important  tiiat  we  shall  cite  a* 
portion  of  his  judgment : — "  Here  is  a  fund 
in  v^ch  all  the  shareholders  are  interested ; 
15^000/.  has  been  improperiy  taken  out  of 
it ;  a  fraud  has  been  committed  on  them  all. 
Is  it  necessary  that  all  should  come  into  a 
Court  of  justice  for  the  purpose  of  joining 
in  a  suit  with  a  view  to  obtain  redress  ?  It 
is  possible  that  the  number  of  shareholders 
may  be  6,000. « for  the  capital  of  the  com- 
pany is  fixed  by  the  act  of  parliament^  at 
300,000/.,  divided  into  shares  of  50/.  each ; 
and  justice  never  could  be  obtained,  if  any 
very  great  number  of  plaintiffs  were  put  on 
the  record.  It  is  said  that  there  is  nothing 
on  the  face  of  the  bill  which  shews  that  the 
shareholders  are  so  numerous  that  they 
could  not  idl  be  joined  as  parties  withont 
inconvenience.  I  think  it  does  appear  suf- 
ficiently, that,  if  all  were  joined,  the  number 
of  complainants  would  be  inconveniently 
great;  first,  because  the  shares  are  6,000 
in  number;  and  secondly,  because  it  ap- 
pears by  the  act  of  parliament  that  there 
were  then  upwards  of  200  shareholders.  It 
is  clear,  therefore,  that  justice  would  be 
unattainable,  if  all  the  shareholders  were 
required  to  be  parties  to  the  suit.  It  is 
said,  each  shareholder  might  file  a  bill  to 
recover  his  proportion  of  the  money.  Such 
a  course  would  produce  enormous  inconve- 
nience. Are  200  biHs  to  be  filed  in  order 
to  do  justice  in  this  matter  }  If  justice  can 
be  done  in  one  suit,  the  Court  will  sustain 
such  a  proceeding,  for  to  require  all  the 
shareholders  to  be  parties,  or  to  leave  each 
shareholder  to  file  a  separate  bill  to  redress 
his  own  wrong,  would  in  substance  be  a 
denial  of  justice." 

So  also  in  the  case  of  Mare  v.  Malachi,^ 
a  bill  was  filed  by  a  person  who  claimed  a 
certain  definite  interest  in  a  mine  and 
mining  adventure,  as  one  of  a  number  of 
co-partners,  stating  that  the  defendants,  who 
were  the  legal  owners  of  the  mine,  and  also 
co-paitners  in  the  adventure,  had  sold  the 
mine  to  a  joint- stock  company ;  and  a  de- 
murrer to  the  bill  that  the  other  co-partners 
in  the  original  adventure,  and  the  share- 
holders of  the  joint* stock  company,  were 
not  made  parties,  was  overruled  by  Lord 
Cottenhatn^  C,  who  said,  "  it  is  very  desi- 
rable not  to  be  too  strict  in  cases  like  the 
pres^it,  which  are  becoming  more  and  more 
common  every  day."     And  in  the  subse- 

V  It  is  to  be  observed  that  there  was  an  act 
of  parliament  in  this  case ;  but  the  judj^ment 
did  not  turn  on  this  point,  and  the  act  was  not 
held  to  apply. 

V  I  Myl.  &  C.  659. 
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quent  ease  of  Taylor  v.  Sahum,^  hia  Lord* 
ihip  referred  to  his  former  opinion  in  Mare 
V  Malachi,  and  observed  that  it  was  *'  the 
duty  of  the  Court  to  adapt  its  practice  as 
far  aa  possible  to  the  existing  state  of  so- 
ciety, and  to  apply  its  jurisdiction  to  all 
those  new  cases,  which,  from  the  progress 
daily  making  in  the  afiairs  of  men,  must 
continually  arise,  and  not,  from  too  strict 
an  adherence  to  forms  and  rules  established 
under  very  different  circumstances,  decline 
to  administer  justice,  and  to  enforce  rights 
for  which  there  is  no  other  remedy." 

His  Lordship,  however,  has  held  that  in 
a  suit  by  a  holder  of  shares,  some  original 
and  some  derivative,  against  the  directors  of 
an  incorporated  joint  stock  company,  ally- 
ing a  fraud,  the  bill  must  state  the  mode  in 
which  the  plaintiff  became  a  shareholder, 
the  manner  .of  his  holding,  and  whether  he 
performed  the  condition  upon  which,  as  far 
as  the  derivative  shares  were  concerned,  the 
transfer  by  the  regulation  of  the  company 
was  permitted.' 

At  law,  questions  of  this  nature  cannot 
80  easily  aiiae,  as  the  same  rule  as  to  par- 
ties does  not  obtain.  It  is  quite  clear  that 
a  company  may  invest  certain  persons  as 
directors  with  authority  to  sue  for  them, 
but  it  wiU  be  necessary  at  any  trial  to  pro- 
duce the  deed  to  shew  that  such  power  is 
given  to  the  directors.3^ 

We  shall  here  leave  this  division  of  the 
subject.  It  is  our  intention  to  open  the 
various  heads  under  which  we  shall  here- 
after rang^  the  cases  as  they  occur«  Our 
next  head  will  be  the  power  of  directors 
with  respect  to  making  and  enforcing  the 
payment  of  calk. 


CHANCERY  REFORM. 


TBI  AFFIDAVIT  OFFICB. 

Iv  pursuing  that  searching  examination  to 
which  the  whole  of  the  offices  of  the  Court  of 
Chancery  are  now  to  be  subjected,  the  Affi- 
davit Office  should  not  be  entirely  forgotten, 
although  it  is  only  &ir  to  say  that  there  is 
only  one  thing  of  which  there  is  just  reason 
to  complain  respecting  it.  This  is  the  ex- 
pecting office  copies  to  be  taken  when 
they  are  not  wanted.  "This  difficulty/' 
says  Mr.  Field,  *'  may  perhaps  arise  from 
the  circumstance    that    the   junior    clerk 


derives  emoluments  from  the  oo^ea, — a 
remnant  of  the  whole  system  of  fees,  for 
the  continuance  of  which  there  now  appears 
to  be  no  reason.*'  By  the  return  from  the 
Clerk  of  the  Affidavits,  which  has  reeentiy 
been  made,  the  facts  appear  to  be  as 
follows : — 

The  amount  of  fees  received  from  August 
1833  to  August  1834,  was  3,368/.,  and 
they  gradually  increased  in  each  succeeding 
year,  until  in  the  year,  August  1838  to 
August  1839,  they  amounted  to  4,437/. 
The  sum  paid  to  the  assistant  derk  for  copy 
money  in  the  first  year,  was  633/. :  in  tiie 
last  year  964/.  The  salary  of  the  Chief 
Clerk  is  500/.,  that  of  the  assistant  derk  is 
150/.,  but  then  he  has  the  copy-money,  al- 
though this  is  subject  to  considerable  dis* 
bursements  for  stationery,  copying,  &c.,  but 
he  probably  makes  as  much  as  the  Chief 
Clerk.  It  is  to  be  observed,  that  this  office 
is  open  seven  hours  per  day,  except  in  the 
Long  Vacation,  when  it  is  open  from  1 1  to 
1 .  This  is  all  that  can  be  expected,  so  far 
as  attendance  is  concerned ;  and  we  have 
great  pleasure  in  saying  so. 


EVIDENCE  REGARDING  THE  BILL 
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The  Select  Committee  of  the  Lords  on  this 
bill,  have,  we  believe,  closed  or  nearly  doeed 
their  labours  ;  and  from  what  we  can  gather, 
it  would  appear  that  they  must  have  arrived 
at  a  conclusion  which  will  be  highly  satisfru>- 
tory  to  the  profession.  We  hear  it  rumoured 
that  they  will  accede  to  that  pnrt  of  the  bill 
which  proposes  to  establish  two  new  Equity 
Judges,  and  to  transfer  the  business  and 
officers  of  the  Equity  Exchequer  to  the 
Court  of  Chancery. 

The  witnesses  called  in  favour  of  the  bill 
we  understand  to  have  been,  the  Vice 
Chancellor,  Mr.  Wigram»  Mr.  Kindersley, 
Mr.  Koe,  Mr.  Sutton  Sharpe,  and  Mr. 
Simpkin,  of  the  chancery  bar ;  Mr.  Baron 
Alderson;  Mr.  Field,  solicitor;  and  Mr. 
Bowyer,  the  Clerk  in  Court  of  the  Exche- 
quer. 

'i'he  Lord  Chief  Baron  and  Lord  Brougham, 
who  are  understood  to  have  been  the  chief 
opponents  of  the  bill,  have  called  Mr.  Gatty. 
the  clerk  in  court  of  the  Exchequer.  He  is 
understood,  however,  not  to  be  unfiavorable 
to  the  principle  of  the  bill. 

We  understand  that  beyond  the  filets 
bearing  against  the  continuanceof  the  Equity 
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Exchequer,  which  &cts  are  bo  well  under- 
stood 88  not  to  require  alluding  to,  the  evi* 
denoe  in  favor  of  the  bill  was  principally 
directed  to  shewing  the  frightful  extent  of 
forced  compromise  which  takes  place  in  ad- 
verse chancery  suits,  owing  to  the  incompe- 
tency of  the  present  establishment  to  decide 
much  more  than  one-tenth  part  of  the  ad- 
verse business  which  comes  before  it.  Lord 
Brougham's  argument,  used  by  him  in  the 
House  of  Lords,  though  at  first  sight  a 
plausible  one,  on  a  sliglft  examination  will 
be  seen  to  be  very  fallacious.  He  says 
that  the  number  of  bills  filed  annuaUy,  has 
for  a  long  period  of  years  been  nearly  the 
same,  the  number  of  causes  set  down  an- 
nually, has  not  greatly  differed,  and  that 
the  arrears  have  also  been  nearly  the  same. 
Take  away,  therefore,  he  says,  the  arrear, 
and  why  should  not  the  present  two  Judges 
be  able  to  keep  the  Court  straight  ? 

The  first  answer,  and  the  one  which  has 
always  been  given  to  this  mode  of  putting  the 
case  is,  that  as  soon  as  causes  can  be  heard 
within  a  month  or  so  from  settingthemdown, 
there  will  immediately  thereupon  be  a  large 
influx  of  business  into  the  Court.  But,  says 
Lord  Brougham's  line  of  argument — How 
do  you  shew  this  ?  Prove  that  there  will 
be  this  increase.  The  matter,  however 
convinced  we  may  be  of  it,  does  not  admit 
of  positive  evidence.  It  rests  only  in  opi- 
nion. Solicitors  can  say,  we  know  of  num- 
berless cases  in  which  suitors  are  deterred 
from  coming  to  the  Court;  but  still  the 
proof,  after  sdl  is  loose — it  gives  no  measure 
of  the  increased  judicial  work  which  will  be 
required  to  be  done. 

For  the  first  time,  as  far  as  we  are  aware, 
a  new  and  most  important  line  of  circum- 
stances has  been  started  by  the  Lord  Chan- 
cellor, and  supported,  we  have  heard,  by  all 
the  witnesses  who  have  been  examined  on 
tiiat  part  of  his  case.  It  is  the  enormous 
extent  of  compromise  of  rights  to  which  the 
present  suitors  of  the  Court  are,  after  they 
have  come  into  the  Court,  imperatively 
compelled,  by  the  inadequacy  of  the  present 
judicial  staff  to  decide  their  differences,  has 
been,  as  we  gather,  chiefly  relied  on.  We 
believe  that  from  the  facts  which  may  be  and 
probably  have  been  proved,  it  is  clear,  that  if 
only  one-half  the  adverse  cases  which  came 
last  year  into  the  Court,  were  to  be  left  not 
compromised,  that  then,  according  to  the 
present  power  of  the  Court,  taking  into  ac- 
count the  present  arrear,  and  assuming  that 
there  would  be  no  compromise  of  causes  in 
it,  it  must  be  twenty  years  before  the  first 
suitor  of  the  year  1640,  could  get  his  cause 


on ;  forty  years  before  the  first  soitor  of  the 
year  1841,  could  get  his  cause  on,  and  so 
on :  that,  in  short,  the  court  has  only  for  a 
long  period  of  years  been  able  to  keep 
under  weigh  at  all,  because  nine-tenths  oif 
its  suitors  have  by  its  delay  and  the  need- 
less expence  which  attaches  to  that  delay, 
been  constrained  to  submit  to  any  com- 
promise of  their  rights  rather  than  en* 
deavour  to  procure  them  under  the  gross 
disadvantages  to  which  the  present  inade- 
quate constitution  of  the  equity  machine 
compels  them  to  submit. 

Tlie  line  of  policy  which  would  continue 
such  a  state  of  things  as  this,  deserves 
strong  language  of  reprobation.  Why  is 
this  great  country  to  be  kept,  as  to  the  most 
important  of  its  judicial  functions  (those 
relating  to  equity)  in  the  state  it  was  in, 
with  reference  to  judicial  force,  three  hun- 
dred years  ago  ?  While  we  are  aUowed 
fifteen  judges  to  do  our  comparatively  unim- 
portant common  law  matters,  why  are  we  to 
be  allowed  two  only  for  the  great  matters  of 
equity  ?  With  all  the  increase  of  wealth  and 
population  of  later  years  ;  with  the  infinite 
variety  of  equitable  questions  requiring  im- 
mediate adjustment,  are  we  to  be  gravely 
told  by  legislators  that  an  establishment  of 
judges,  able  to  hear  only  160  or  170  adverse 
causes  a-year,  is  enough  for  the  country  ? 
To  say  that  the  judges  have  been  hearing 
only  160  or  170  causes  a-year  for  many 
years  past;  and  that  the  current  of  their 
work  has  been  an  even  one,  is  but  a 
mockery.  Had  there  been  fifty  times  as 
much  judicial  work  requiring  to  be  done, 
they  could  have  done  no  more,  for  they 
have  done  all  they  could.  To  require  us 
to  remain  in  this  state,— to  say  that  no 
cause  shall  be  decided  sooner  than  it  is  now, 
is  to  legalise  injustice,:  and  to  give  to  knaves 
the  premium  of  impunity,  except  at  a  cost 
of  delay  (to  say  nothing  of  expence)  which 
amounts  in  a  vast  preponderance  of  cases 
to  absolute  impunity. 

The  Legislature  might  much  more  wisely 
limit  the  number  of  producers  of  any 
other  object  of  .public  desire.  Suppose  it 
were  enacted  that  two  tailors  only  ( each  of 
whom  were  able  to  make  but  one  hundred 
and  seventy  coats  a-year)  should  make  aU 
the  coats  which  should  be  worn  in  England ; 
it  is  very  obvious  that  the  bulk  of  the  people 
must  be  without  a  coat  on  their  backs,  and 
be  driven  to  aU  sorts  of  shifts  to  keep  them- 
selves warm;  and  yet  meanwhile,  there 
would  be  an  even  current  of  work  for  the 
two  tailors ;  and  we  would  venture  to  say  the 
number  of  orders  on  the  taibrs'  books,  and- 
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the  nnmber  of  coat-causes  waiting  to  be 
heard,  would  be,  year  by  year,  the  same.  It 
might  as  well  be  asked,  then,  in  the  fece  of 
a  shivering  world.  Prove  to  me,  that  if  we 
once  supply  the  present  arrear  of  orders, 
there  will  be  more  orders  than  the  two 
tailors  can  keep  under  in  the  future. 

Begging  pardon  for  the  indecorum,  if  any, 
of  the  illustration,  it  may  be  safely  said, 
that  any  argument  of  this  sort  carries  ab- 
surdity on  its  very  iiEu;e:  it  can  be  used 
only  in  reference  to  the  grave  mysteries  of 
the  law. 

To  return  to  the  subject-matter  we  were  on, 
we  trust  that  it  may  have  been  pointed  out  to 
the  Select  Committee  how  little  it  is  to  the 
benefit  of  the  solicitors  to  allow  matters  to 
remain  in  this  state.  The  mere  interest  on 
the  early  parts  of  their  bills,  in  every  adverse 
case  in  which  they  cannot  from  time  to  time 
get  money  paid  on  account,  (and  all  ad- 
verse administrations  are  of  this  nature)  will 
much  more  than  eat  up  the  entire  profit  in  the 
bill.  This  is  a  fact  well  enough  understood 
in  the  profession.  In  the  course  of  a  number 
or  two,  however,  we  propose  to  shew  it  fur- 
ther. Mean  time  may  we  request  such  of  our 
readers  as  are  engaged  in  Chancery  practice 
to  take  one  or  two  instances  of  their  own, 
and  to  try  the  calculation  upon  them.  We 
shall  be  very  happy  to  communicate  to  the 
public  any  results  with  which  they  may 
favour  us. 

The  progress  of  this  measure  renders  the 
projected  application  to  parliament  respect- 
ing the  removal  of  all  the  Courts  to  Lin- 
coln's Inn  Fields,  a  matter,  if  possible,  of 
even  more  pressing  and  immediate  interest. 


CHANGES    IN  THS   LAW 

Ur  TBB  PJUt8X29T  SBSaXOK  OV  PAaUAMXHT. 


TITHE  COMJIUTATION  AMBNDMBNT  ACT. 

[Concluded from  p,  148.] 

25.  Gardem  or  lawns  o/ small  extent  mag  be 
exempted  /hm  rent-^karge. — And  whereas  in 
many  cases  tithe  owners  have,  during  the 
seven  years  of  average  prescribed  by  the  said 
lirst-redted  act,  forborne  to  take  the  tithes  of 
lands  used  and  occupied  as  gardens,  lawns,  or 
the  like,  or  compositions  in  lieu  Uiereof^  on 
account  of  such  lands  being  of  small  extent, 
and  the  tithes  thereof  being  of  inconsiderable 
value :  Be  It  enacted,  that  where  in  such  cases 
the  tithes  of  a  pariah  or  district  have  been  com- 
muted, whether  by  a  parochial  agreement  or  by 
a  compulsory  award,  and  it  shall  be  ihown  to 
the  satisfaction  of  the  said  commissioners  that 


the  rent^harge  or  rent- charges  specified  In  the 
said  agreement  or  award  ms  or  have  been 
based  upon  the  a?eni||;e  value  of  the  tithes  of 
the  said  parish  or  district  during  the  sud  seven 
years  of  average,  exclusive  of  any  tithes  in  re- 
spect of  such  gardens,  lawns,  or  such  like  small 
holdings,  according  to  the  provisions  of  the 
said  first-recited  act,  and  that  no  part  of  the 
said  rent^charge  or  rent-char)|nes  has  beeo 
agreed  to  be  given  or  awarded  in  respect  of 
the  tithes  of  such  gardens,  lawns,  or  oiher 
such  like  small  holdings,  it  shall  be  lawful  for 
the  said  commissioners,  if  they  tisink  fit,  to 
order  and  direct  that  no  part  of  the  sud  rent- 
charge  or  rent-charges  shall  be  apportioned 
upon  such  gardens,  lawns,  or  other  svch  Kke 
small  holdings. 

26.  The  eommUsioners  to  cause  a  new  appoT' 
tionment  to  be  made  in  cases  in  which  the  app^^ 
ment  shall  have  included  tenements /rom  which 
no  tithe  has  been  taken  during  seven  gears  pre^ 
vious  to  Christmas  1836. — And  whereas  it  uath 
happened  that  in  cases  where,  during  the  seven 
years  of  average  prescribed  bv  the  siud  first- 
recited  act,  tithes  shall  not  have  l>een  demanded 
of  certain  tenements,  by  reason  of  their  small 
extent  or  of  the  small  amount  of  such  tithes, 
such  tenements  have  notwithstanding  been  in- 
cluded in  the  apportionment  of  the  rent-charge 
for  the  parish,  whereby  the  occupiers  of  such 
tenements  have  become  liable  to  have  their 
goods  distrained  upon,  and  the  tithe  owner 
has  been  subjected  to  much  increased  difficutty 
and  cxpence  in  the  collection  of  the  rent- 
charge,  contrarv  to  the  true  intent  and  mean- 
ing of  the  said  first-recited  act;  and  it  is 
therefore  expedient,  under  certain  restrictions, 
to  give  relief  in  such  cases ;  be  it  enacted, 
that  in  anv  such  case  in  which  the  apportion- 
ment shall  have  included  any  number  of  small 
tenements,  exceeding  in  the  whole  one  hun- 
dred, from  which  tenements  no  tithe  or  con* 
position  for  tithe  shall  have  been  demanded  or 
taken  (notwithstanding  their  liability  thereto) 
during  the  period  of  seven  years  next  precede 
ing  Christmas  in  the  year  one  thousand  eight 
hundred  and  thirty-five,  it  shall  he  lawful  for 
the  commissioners,  and  they  are  hereby  autho- 
rized, if  they  shall  see  fit,  upon  the  application 
in  writing  of  any  ten  or  more  of  the  owners  or 
occupiers  of  such  small  tenements,  or  of  the 
tithe  owner,  and  after  satisfoctory  pioof  shall 
have  been  given  that  no  part  of  the  rent- 
charge  has  been  agreed  to  be  given  or  awarded 
in  respect  of  the  tithes  of  such  small  tene- 
ments, to  cause  a  new  apportionment  to  be 
made  of  the  said  rent-charge,  and  to  order  and 
direct  that  no  part  thereof  shall  be  apportioned 
upon  such  small  tenements;  and  the  provi- 
sions in  the  said  first-recited  act  contained  for 
hearing  and  determining  objections  to  appor- 
tionments, and  for  rendering  the  same,  or  any 
map  or  plan  therein  referred  to,  final  and  con- 
clusive, shall  be  and  the  same  are  hereby  re- 
spectively made  applicable  to  every  such  aetv 
apportionment;  and,  subject  to  such  provi- 
sions, such  new  apportionment  shall  com- 
mence and  take  effect  from  the  half-yemrlv 
day  of  payment  of  the  said  rent^aige  which 
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fXkM  lM|>pen  next,  before  the  conftrmatioo  of 
the  .  Mine  apportionmeut :  Provided  always, 
tliiit  no  paydieot  of  such  rcnt-eharge,  or  right 
to  arrears  thereof,  which  shidl  have  become 
due  or  accrued  on  or  before  the  naid  half-yearly 
day  of  payment,  nor  any  remedy  in  case  of 
nonpayment,  shall  in  anyvriae  be  effected  by 
any  such  new  apportionment. 

27.  Pnmti^n/or  the  coiti  of  new  opportune 
fli«is/.T-*And  be  it  enacted^  that  the  costs  of 
and  attending  every  such  new  appprtionibent 
shall  be  paid  and  borne  by  the  parties  making 
suefa  application,  in  such  proportions  as  the 
comlnissiopers  shall  direct,  and  shall  be  reco- 
verable in  like  manner  as  the  costs  of  any  ap- 
ponbament  under  the  said  fi rst^recited  act; 
and  as  to  any  part  of  such  costs  as  may  be 
borne  by  the  tithe  owner,  such  tithe  owner, 
being  ao  ecclesiastical  beneficed  person^  may 
charge  or  assign  the  rent-charge  as  a  security 
for  the  repayment  of  such  costs  in  like  manner 
as  for  the  Costs  of  the  commutation  under  the 
said  act. 

28.  ComnUmonere  map  atifudicate  parochial 
boundaries  on  requisitiom  of  land  owners  ufany 
parish.  24-3  Fict.  c.  62,  ss.  34  4-  36.— -Pw- 
«W.T-And  whereas  by  the  said  lastly-rer.ited 
act  powers  are  given  to  the  said  commissioners 
or  any  assistant  commissioner,  upon  the  appli- 
cation in  writing  of  not  less  than  two  thirds 
in  number  and  value  of  the  land  owners  in  any 
parishes  or  townships,  to  set  out  and  define 
the  boundaries  of  su<  h  parishes  or  townshipsi 
in  manner  in  the  said  act  provided ;  and  it  is 
expedient  to  extend  such  power  in  manner 
hereinafter  mentioned ;  be  it  enacted  tbat  it 
shall  be  lawful  for  the  said  commissioners  or 
assistant  commissioner,  but  at  the  sole  discre- 
tion of  the  said  commissioners,  and  only  in 
snch  manner  as  they  shall  see  fit  and  proper, 
to  exercise  all  and  every  the  powers  so  c^iven 
by  the  said  lastly- recited  act  relating  to  boun- 
daries of  parishes  or  townships,  on  the  appli- 
cation in  writing  of  two  thirds  in  number  and 
value  of  the  land  owners  of  any  one  parish, 
place,  or  township  whose  boundary  shall  be  iu 

auesdon,  notwithstanding  the  land  owners  in 
le  parish^  place,  or  township  adjoining  such 
bonndanf  shall  not  join  in  such  requisition  : 
Providea  always  that  in  every  such  case  the 
said  commissioners  or  assistant  commissioner 
ahaUf  twenty-one  days  at  least  before  proceed- 
ing to  make  inquiry  and  adjudicate  on  such 
qoestioa  of  boundary,  cause  a  notice  to  be 
sent  by  the  post,  or  otherwise  given,  addressed 
to  the  churchwardens  and  overseers,  and  aUo 
lo  the  surveyors  of  the  highways  of  everv 
parisb»  place,  or  township  adjoining  sucn 
boundary,  of  the  intention  of  the  said  commis- 
sioners er  assistant  commissioner  to  proceed 
on  the  question  of  such  boundary,  and  shall 
speieify  m  such  notice  a  time  and  place  of 
meeting  so  to  proceed  therein,  and  shall  annex 
to  each  copy  of  such  notice  a  copy  of  the  ap« 
plication  of  the. land  owners  re^uuing  the 
conunisuoners  to  make  such  inquiry  and  ad- 
judication, and  shall  also  cause  a  copy  of  such 
notice  to  be  inserted,  once  at  least  iii  two 
suocessiye  weeks  previous  to  the  day  of  such 


meeting,  iu  some  newspaper  having  drcnlatlon 
in  the  county  where  such  parish,  place,  or 
township  is  situated;  and  no  assistant  com- 
missioner shall  proceed  in  any  snch  inquiry 
without  exhibiting  at  such  meeting  the  papers 
containing  the  advertisement  of  such  notice, 
and  alsQ  a  certificate,  ander  the  hands  of  the 
said  commissioners,  or  any  one  or  two  of  them, 
of  one  copy  of  such  notice  having  been  re- 
spectively sent  to  such  churchwardens  and 
overseers,  and  a  copy  to  such  surveyors  as 
aforesaid;  and  the  assistant  commissiooer 
shall  thereupon  proceed  in  all  respects,  and 
his  proceedings  shall  be  as  valid  and  binding, 
as  if  the  said  inquiry  had  been  instituted  on 
the  application  in  writing  of  two  thirds  in 
number  and  value,  as  well  of  the  land  owners 
of  the  parish,  place,  or  township  to  which  such 
notice  shall  have  been  so  sent,  as  of  the  parish, 
place,  or  township  causing  such  inquiry  to  be 
instituted:  Provided  nevertheless,  that  upon 
the  application  in  writing,  addressed  to  the 
said  commissioners  during  the  interval  of  such 
twenty- one  days,  of  not  less  than  two  thirds  in 
number  and  value  of  the  land  owners  in  any 
parish,  place^  or  township  adjoining  such 
boundary,  and  not  being  parties  to  any  such 
application  as  aforesaid,  objecting  to  the  said 
commissioners  or  assistant  commissioner  pro- 
ceeding under  the  same  in  the  matter  of  such 
boundary,  all  proceedings  which  .shdl  have 
been  instituted  upon  the  application  of  such 
fingle  parish,  place,  or  township  under  this 
act  shall  forthwith  be  stayed. 

29.  This  act  to  he  tahen  as  part  of  the  recited 
acts,  and  of  \  df  2  Fict.  e.  64.— And  be  it 
enacted,  that  tins  act  shall  be  taken  to  be  a 
part  of  the  said  recited  acts,  and  also  of  an 
act  passed  in  the  second  year  of  the  reign  of 
her  present  Majesty,  intituled  ''An  Act  to 
facilitate  the  Merger  of  llUies  ;*'  and  in  the 
construction  of  this  act,  unleH  there  be  some- 
thing in  the  subject  or  context  repugnant  to 
such  construction,  the  several  words  used  in 
this  act  shall  have  and  bear  the  same  inter- 
pretation as  is  given  to  snch  words  respectively 
m  the  said  acts  or  either  of  them ;  and  when- 
ever a  word  importing  the  singular  number  or 
masculine  gender  only  is  used,  the  same  shall 
be  understood  to  include  and  shall  be  applied 
to  several  persons  or  parties  as  well  as  one 
person  or  party,  and  females  as  well  as  males, 
and  several  matters  or  things  as  one  matter  or 
thing  respectively,  and  the  converse. 

30.  ^ct  may  be  amended  this  joifioa.— -And 
be  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  present 
session  of  parliament. 


SELECTIONS 
FROM    CORRESPONDENCE, 


RBMOVAL  OF  TBX  COURTS* 

''  A  SuBBCBiaxR*'  suggests  a  difficulty  in  the 
way  of  the  proposal  of  Lincoln's  Inn  Fields  as  a 
site  for  the  new  courts,  which  site,  he  isdmits, 
may  beconvenient  to  the  public;  bat  he  believes 


IM 


8eiectioi^/oom  Corretfomdence. 


that  UneoiD'Hhm  Flddi  were  left  to  certatn 
trnstieet  uponibe  express  condition  that  the 
area  or  square  shoidd  not  be  built  upon,  upon 
pain  of  forfeiture  to  the  heir  at  law  of  the  tes- 
tator;  and  he  asks  why  should  the  occupiers  of 
IJncobi*s  Inn  Fields  be  deprived  of  a  square, 
almost  unparraleiled  in  the  metropolis,  where 
they  may  quietly  and  in  comparative  retire- 
ment forffet  the  fetignes  of  the  day?    Our 
correspondent  then  saggests  that  the  gardens 
of  lincoln's  Inn  might  ue  used  for  the  purpose 
of  the  new  buildings,  on  obtuning  leave  from 
the  Benchers,  and  if  placed  at  the  top  of  the 
avenue  woidd  present  an  imposing  appeannce, 
while   the   Lord    Chancellor's  and  the  Vice 
Chancellor's  Courts  mi^fat  remain  in  their  pre- 
eent  location.  The  Registrars  and  Cliief  Clerks 
would  be  close  at  hand,  and  much  unnecessury 
expense  saved. 

The  difficulty,  if  any,  of  obtaining  leave  to 
build  on  Lincoln's  Inn  Fields  will,  we  presume, 
be  readily  removed  by  an  Act  of  Parliament, 
which  for  the  other  purposes  in  view,  we  pre- 
sume, the  proposers  of  the  change  have  all 
along  contemplated.  There  is  a  local  act  rela- 
ting to  Lincoln's  Inn  Fields  to  which  we  shall 
advert.  If  compensation  be  required  by  the 
proprietors  of  the  Houses,  what  will  a  jury 
give  them,  when  it  is  clear  that  the  rental 
would  be  largely  increased  by  the  new  build* 
Ing?  Ed. 


MOOT  POtXT.— 8IM0ULAR  CAPTION. 

Sir, 
I  AM  of  opinion  a  legal  capture  was  effected 
under  the  circumstances  mentioned  by  *'  Leg 
Bail,"  (p.  56,  a$Ue),  I  confess  I  gave  up  in  de- 
spair the  attempt  to  find  a  case  in  ^otuarpefH" 
&uip  but  do  not  think  the  point  destitute  ofa  ca- 
padty  fojr  the  most  anatomical  investigation  of 
principles.  I  apprehend  it  to  be  clear  that  if  a 
aebtor*s  hand  be  outside  a  window,  and  the  offi- 
cer salutes  it  with  the  cordial  grasp,  betokening 
a  desire  for  a  closer  intimacy,  Uie  latter  may 
relinquish  the  initiatorv  connexion^  and  gratify 
his  predominating  wisn  by  breaking  open  the 
.street  door.    Anon.  I  Ventn  306.    When  that 
case  is  examined  with  the  legal  acumen  of  Leg 
Bnl,  I  think  he  will  see  great  reason  to  con- 
clude the  reluctant  friend  wore  ffloves ;  and, 
judging  our  ingenious  ancestors  by  ourselves, 
1  stronglv  suspect  that  in  an  acquaintance  so 
unilateral,  the  same  mode  of  repulsing  an  ar- 
dent but  disagreeable  follower  was  adopted. 
If  so,  it  is  plain  that  flesh  and  blood  need  not 
be  conscious  of  actual  joinder,  but  that  exclu- 
ding the  sense  of  direci  touch,  it  is  sufficient  if 
there  be  an   approximating  sensation;   and 
surely  it  is  physically  demonstrable  that  the 
defendant  could  not  part  with  his  inanimate 
leg  without  a  conviction  that  the  laws  of  at- 
traction had  been  violated  by  the  bailiff 'sperti- 
nacitr.    If  Leff  Bail  should  not  be  satisfied  of 
the  met  that  t&e  defendant  in  the  case  in  Yen* 


tils  had  a  glove  on,  I  think  Ae  fimiffiar  iBstance 
o(  the  coat  collar  will  support  my  analogy. 
I  very  much  doubt  the  soundness  of  tiie 

{plaintiff's  argument  upon  the  point  of  estinipeL 
n  one  view  the  (kfendant  was  estoppeo,  for 
his  leg  was  firmly  restruned  from  progresslTe 
action  by  the  bauiff ;  but  apart  from  &e  laws 
of  motion,  it  is  dear  from  Hudaon  v.  RMmnn, 
4  M.  &  S.  475,  estoppel,  to  be  effectual,  must 
be  mutuaL  If,  therdfore,  the  defendant  is  pre* 
duded  from  averring  the  timber  limb  not  to 
be  part  and  pared  oi  his  own  proper  carcase, 
the  pldntiff,  upon  the  principle  A  mutuality, 
is  precluded  from  denymg  the  capture  aji<l/ws- 
tession.  If  tiie  cork  is  the  representative  of 
the  defendant,  to  ground  the  arrest,  I  really 
think  great  diifficufty  will  be  experienced  in 
obtaining  an  escape  warrant.  It  cannot  be 
disguised  that  the  sheriff  is  placed  in  a  disa- 
greeable predicament,  for  if  ruled  to  make  his 
return,  (the  veracity  whereof  is  undar  the  es- 
pecial protection  of  an  attorney),  I  fear  erpi 
carpus  would  be  hdd  false,  and  mm  est  inveniut^ 
coming  out  of  the  sheriff's  mouth,  with  the  de- 
fendant's leg  actually  in  his  hand,  would  sound 
somewhat  ludicrous. 

I  have  a  MS.  case  decided  by  the  Court  of 
Piepoudre,  not  of  indubitable  authority,  c^- 
tainly ;  but  such  as  it  is,  Leg  Bailis  wdcome  to  it 
The  defendant,havingjudgment  against  him, 
corporal  process  was  issued.    The  officer  had 
been  a  son  of  Mars,  and,  in  the  way  of  his 
amiable  vocation,  had  encountered  the  misfor- 
tune of  Lord  Anglesey,  with  this  slight  differ- 
ence, the  latter's  leg  was  consigned  to  the 
grave — ^the  former's  arm.    "  Piping  times  of 
peace  "  coming,  the  officer  cast  nis  eye  upon 
the  bailiff's  calling,  and,  conscious  of  the  seri- 
ous impediment  to  an  effident  (Uscharge  of  the 
duties  from  his  mutilation,  he,  in  a  happy  hour, 
bethought  him  of  a  wooden  substitute  with  a 
hook.    Tlius  equipped,  he  looked  down  upon 
the  entire  code  formed  of  the  law  of  escape 
with  that  satisfied  smQe  generally  indicative  of 
thorough  contempt.      Armed  with  the  Pie- 
poudre process  and  his  hook,  he  sought  the 
defendant,  who  entertained  all  those  senntive 
feeUngs  upon  the  subject  of  liberty  so  charac- 
teristic of  a  Briton,  and  (characteristic  agun) 
failing  in  argument  to  shew^  the  importance 
of  doing  as  we  like,  he,  in  imitation  of  the  an- 
cient, whose  name  I  forget,  confuted  the  so- 
phistry opposed  to  him  by  incontinentiy  run- 
ning     He  attained  the  limit  of  the  Coun's 
jurisdiction,  but  the  bailiff  was  in  hb  rear ;  and 
It  came  out  upon  affidavit  that  just  l)efore  the 
defendant's  step  over  the  line  of  demarcation, 
tiie  officer  insinuated  the  hook  into  the  most 
capadous  part  of  the  defendant's  unwhispera- 
bles.    Upon  the  part  of  the  defendant  it  was 
contended  that  it  was  no  arrest,  and  that  the 
plaintiff  was  bound  to  ^Pply  for  the  aid  of  the 
superior  courts  under  19  G.  3,  c.  90.    The 
Court  however  decided  that  the  defendant's 
application  to  be  discharged  dearly  established 
that  he  was  in  gremio  legU^  and  that  the  in- 
strument of  capture  was  in  the  eye  of  the  law 
the  bailiff's  arm,  because  it  was  nobody  else's. 

J.  B.  W* 
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iConetuded/hmp,  lAA^ante,"] 

Clerks*  Name  and  Residence.  To  whom  ariteied  und  assigned. 

Shepherd,  WtUiam  Lake»  15,  Compton  Street  John  Uppleby,  Scarboroogh. 

Bast ;  and  Scarborough. 

Scobell,  Edward  Henry,  9,  Chadwell  Street ;  Harry  Arthur  Harvie,  Bideford. 

Bideford;  and  15,  Jewin  Crescent. 

Smith,  Arthur  Wellesley,  2,  East  Street,  Red  Edward  Harrison,  Southampton  Buildingi. 

Lion  Square,  Queen  Square. 

Scott,  Thomas,  Frederick's  Place,  Old  Jewry ;  -William  Morgan  Crompton,  Stourbridge. 

and  Stourbridge. 

Smart,  John  Naisb,  Bristol.  Charles  Savery,  Bristol. 

Sweet,  Henry,  53,  Lamb's  Conduit  Street ;  Northmore  Herle  P.  Lawrence,  Launceston. 

Laonceston ;  and  40,  Ely  Place. 

Sutton,  Thomas,  Cheetham ;  and  Manchester.  Edward  Bent,  Manchester. 

Seckerson,  Henry  Barlow,  Stafford.  Philip-  Seckerson,  Stafford ;  assigned  to  Ed- 

ward  Bell,  Stafford. 

Smith,  George,  Durhanu  John  Hutchinson,  Durham. 

Snaith,  George,   19,  Charles  Street,  Euston  Peter  Tuxfurd,  Boston ;  assigned  to  Buxton, 

Square ;  55.  Gloucester  Street ;  and  Boston.  Kenrick  and  Harwood,  Boston. 

Staley,  Alfred,  Stroud;  and  Church  Row.  William  Aldridge,  Stroud. 

Simpe,  Tho^nas,  3,  Haberdasher  Street,  Hox^  Daniel  Winter  Burbury,  Warwick ;  assigned  to 

ton  ;  and  Warwick.  Algernon  Sydney  Field,  Leamington  Prior^i. 

Slaney,  Thomas,  Lee  Crescent,  Edgbaston,  Cornelius  Benson,  Hagley  Road. 

near  Birmingham. 

Tucker,  Andrew,  21,  New  Millman  Street.  John  Henry  Benbow,  Stone  Buildings. 

Tucker,  Arthur,  Chard.  Charles  Benjamin  Tucker,  Cbard* 

Thistlewood,  John,  3,  Chatham  Pkce,  Hack-  Thomas  Lotc,  Bow  Lane. 

ney  ;  and  43,  Boiv  Lane. 

Taeker,  Richard  Grant,  Tiverton.  John  Loosemore,  Tiverton ;  assigned  to  Robert 

Loosemore,  Tiverton. 

TeMis,  William,  10,  Southampton  Street ;  He-  William  Humfrys,  Hereford. 

reford ;  and  Mitre  Court  Buildings. 

Tbackwell,  James  Seabright,  Monmouth.  John  Stiatford  Collins,  Ross. 

Tamer,  William,  30,  Queen's  Row,  Pimlico ;  Henry  Loftie  Rutlon,  Ashfdrd ;  assiigned  to 

and  Grantham.  •'ohn  Lelv  Ostler,  Ghintham. 

Tiffen,  John»  Cross  Hills,  Wigton ;  Wigton  ;  Joseph  Studholme,  Wigton. 

and  4,  Manchester  Street. 

Vipao,  Edward  Joseph.  93,  Quadrant ;  VJ,  St.  Frederic  Lane,  King's  Lynn. 

Alban's  Place ;  and  Thetford. 

Veley,  Frederick  Thomas,  Chelmsford.  Thomas  Perkhis,  Chelmsford. 

Viviao.  James  William,  56,  Guildford  Street.  Charies  Clarke,  Lincoln's  Inn  Fields. 

Verrall,  Henry,  4,  New  Millman  Street;  and  John  Tribe,  Steyning;  assigned  to  Robert  Up- 

Brighton.  perton,  Brighton. 

Veysey.  Arthur,  4,  New  Millman  Street ;  and  Robert  Upperton,  Brighton. 

Brighton. 

Weall,  William,  27,  Francis  Street,  Torrington  John  Dmmmond,  Croydon. 

Square  ;  and  Beddington. 

Weyman,  Thomas,  34,  Holmes  Street,  Com-  William  Downes.  Ludlow;  assigned  to  James 

merdal  Road.  Cross,  Staple  Lm. 

Webb,  James  .Michael,  Eedgeficld,  near  Holt.  Robert  Baker  Bellachey,  Holt. 

Williams,Charies  Henry,  Pontypool;  Newport;  George  Reynolds  New,  Newport ;  assigned  to 

3,  Spring  Gardens ;  and  6,  Great  Ormond  James  Birch,  Newport. 
Street. 

Walkey,  Joseph  Elliott  Collins,  2,  Southamp-  William  Richard  Bishop;  Exeter, 
ton  Buildings;  Exeter i  Burton  Street;  and 

14,  Featherstone  Buildings.  .      ,    ., 

W3bb,  Edward  John,  26>  Alfred  Street :  and  Joseph  Allen  Higgins,  Ledbury. 

Ledbury; 

Wise,  John  Joseph,  Ashborne.  William  Wise,  Nottingham ;  assigned  to  J.  G 

Johnson,  and  T.  Wise,  Ashborne. 
Wise. Charles  WiUiam,  20,  Praed  Street,  Edge-    Edward  Argles,  Biggleswade. 

ware  Road ;  and  57,  Museum  Street.  ■ 

Wardle,  Joseph  \rimam,  Leeds.  John  Lofthouse,  Leeds. 

Wright,  Charles,  8,  Everett  Street ;  and  Swaff-  Edward  Sewell,  Swaffham  ;  and  Robert  Sewell, 

Imm.  Swaffham. 
Waller,  George,  the  younger,  24,  Finsbury    George  Waller,  the  Elder,  Finsbury  Gircns. 
Circus. 
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ClerJ^s  Name  and  Remdence. 
Ward,  Frederick  TbomaSy  Maidenhead. 


To  whom  articied  and  auigned, 
Cbarles  Scudamore  Ward^  Maidenhead;  •<• 
signed  to  William  Thomas  Ward,  Maiden- 
head. 
Winrins,  James  Mann,  2D,  Gftoueester  Street,    William  ropier  Dibb»  Yoric. 

Queen  Square ;aiid  York, 
Yarington,  William  Samuel,  8,  Everett  Street,    Samuel  Sadler,  North  Walsham ;  aasigiied  to 
Russell  Square ;  and  Swaffham*  William  Yaring^ton,  Siraffham 

Noiices  o/Jdmismon  in  the  Eofchequer  of  Pleas  and  Common  Pieoi. 

Alman,  Michael,  Bristol;  1),  New  Ormond  William  Bevan,  Bristol. 
Street ;  and  Bridge  House  Mall,  Hammer- 
smith. 

Newland,  Henry,  Chichester;  and  20,  Sid-  John  Dixon  Newland,  Chichetler. 

mouth  Street,  Gray's  Inn  Lane.  u  *      o 

Shipton,  Joseph,  Stroud.  George  Edwards,  Stroud. 

Moxon,  James,  Shelton,  StaflTordshire.  George  Jones,  Newcastle-under-Lyne. 

j4dded  to  the  List  pursuant  to  Judges'  Orders  for  Admissions  in  Michaelmas  Term. 
Burgass,  George,  6,  John  Street,  Adelphi ;    John  Curtis,  Basinghall  Street. 

and  Portsmouth  Street. 
Dcnsham,  Richard,  20,  Upper  Wharton  Street:    Thomas  Row  Densham,  Bampton, 

and  Bampton. 
Michell,  Charles  Clement,  16,  Wanvick  Court;    Edward  Michell,  Shepton  Mallett. 

and  Shepton  Mallett* 
Serjeant,  Robert,  21,  Spencer  Street,  King    R.  Symons  and  E.  Lux  more,  Wadehridgc. 

Square ;  and  Wadebridjfe. 
Vallance,    Henry  WcUiogtoo,    Milton    next    Charles  Cook,  New  Inn  ;  assiorned  to  William 

Gravesend.  Alex.  Combe,  Miltun ;   assigned  to  Henry 

Newbon,  Milton. 


SUPERIOR  COURTS. 


JURISDICTION. — PRACTICR. 

The  Court  cannot  give  the  Fice  Chancellor 
authority  to  discharge  an  order  made  by  the 
Master  of  the  Rolls, 

The  Court  will  not  grant,  as  of  course,  an 
application  toJUp  a  day /or  hearing  a  pe» 
tition  or  motion-  They  must  be  brought  on 
in  their  order,  without  displacing  other 
petiUons  or  motions, 

Mr.  digram  asked  that  the  Lord  Chancellor 
would  direct  the  Vice  Chancellor  to  hear  a 
motion  and  petition  in  this  matter.  The  ob- 
ject of  the  motion  was  to  discharge  an  order 
made  by  the  Master  of  the  Rolls^  substituting 
a  person  as  next  friend  in  an  infant's  suit,  for 
the  person  who  had  hitherto  been  the  next 
friend ;  and  the  petition  was  to  discbarge  a 
common  order  obtained  at  the  Rolls  for  tax- 
ing this  next  friend's  bill  of  costs. 

The  Lord  Chancellor  said  he  had  no  power 
to  direct  the  Vice  Chancellor  to  discharge  an 
order  of  the  Master  of  the  Rolls  or  to  hear  an 
appeal  from  him. 

Mr.  fFigram  then  asked  if  his  Lordship 
would  appoint  next  Saturday  week  to  hear  the 
motion. 

The  Lord  Chancellor. — I  cannot  allow  other 
petitions  or  motions  to  be  displaced  for  these. 
They  must  come  on  in  their  proper  place, 
either  as  petitions  or  modons. 

Pearee  v.  Brm^^,— Sktiags  at  WesCiuinster, 
July  1st,  1840. 


ATTACHMBMT.-^BXBMPLIFICATION  Of 
RECORDS. 

By  act  41  G.  8,  e.  90,  s.  6,  any  decree  or 
order  topc^  money,  made  by  the  Court  of 
Chancery  in  Ireland,  may  be  certified  to  the 
Court  q/*  Chancery  in  England^  and  the 
Lord  Chandelier  in  England  shall  cause 
such  decree  or  order,  when  presented  to 
him  so  ewefkplified,  to  be  enrolled,  and  shall 
cause  process  to  issue :  Held,  that  not  oniu 
the  decree^  but  all  the  subsequent  proctei' 
ings,  must  be  certified  to  enable  iJus  Court 
to  issue  process,  ^, 
This  was  a  motion  to  discharge  an  order  of 
the  yice  Chancellor,  directing  an  attachmeof 
to  be  issued  against  Mr.  Haig  for  payment  of 
costs  in  a  suit  in  Ireland.    Mr.  Haig  nad  been 
plaintiff  in  a  cause  in  the  Court  of  Chancery 
in  Ireland,  against  Sir  William  Jackson  Ho- 
man  and  others ;  and  his  bill,  filed  againaC  them 
ill    I83B,  was  dismissed  with  costs  in   1837* 
The  costs  were  taxed  at  236/.    Mr.  Haig  ap- 
pealed ufainst  that  decree  and  seteral  other 
orders  ofthe  Court  of  Chancery  in  Ireland,  lo 
the  House  of  Lords,  and  his  appeal  was  set 
down  for  hearing.    He  left  Ireland  before  any 
order  could  be  served  on  him  to  nay  the  coela. 
The  defendants  to  the  suit  in  Ireland,  and  the 
respondents  in  the  appeal,  or  aome  of  them. 
got  the  proceedings  in  the  cause  in  Ireland 
transmitted  to  the  Court  of  Chancery  in  Eng- 
land, according,  as  th^  conceived,  to  the  oU 
rections  of  the  act  41  Geo.  3,  c.  90,  ««.  &  &  6, 
and  obtained  from  the  Fiee  ChmKeliorma  order 
of  attachment  to  arrest  Mr*  Haig  lor  the  costs, 
and  being  found  in  London  aboot  hb  appeal^ 
he  was  arrested. 
Mr.  Girdlestone  moved  for  the  diseherge  of 
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lli«  pruoner  and  of  the  order  of  attadunoDt, 
upon  the  gwand  that  the  record  of  the  pro* 
ceediii|l»^  id  the  Coart  in  Ireland  were  not  duly 
exemplified  and  enrolled  in  the  Court  of  Chan- 
cery in  Engitokd.  By  the  6th  section  of  the  act 
41  G.  3,  c.  90,  it  was  enacted  that  where  orden 
shall  be  made  by  the  Court  of  Chancery  in  Ire- 
land, for  payment  of  money,  a  copy  thereof 
•hall  be  certified  under  the  ipceai  seal  of  Ireland 
to  Ae  Court  of  Chancery  in  Enfi^Iand,  nhere, 
when  so  exemplified,  it  raall  be  enrolled,  and 
process  shaU  be  issued  to  enforce  obedience. 
He  submitted  that  the  whole  procwdingfs  in  this 
suit  should  be  exemplified,  and  not  merely  the 
decree,  which  alone  was  certified  in  this  case. 

Air.  Wigram  was  about  opposing  the  mo- 
tion upon  the  merits — 

The  Lord  Chanceliar,  obserfinip  upon  the 
certificate  of  the  proceedings  iq  Ireluid,  said 
he  could  not  hear  any  thing  on  the  merits,  as 
he  was  clearly  of  opinion  the  directions  of  the 
act  were  not  complied  with.  Not  only  the 
decree  of  dismissal,  but  the  other  orders  in 
the  cause  also,  should  be  exemplified  and  en- 
rolled, in  order  that  the  Court  here  enforcing 
those  orders,  might  be  able  to  see  what  was 
done.  From  this  record,  he  could  not  ofiicially 
know  tvhat  was  done  upon  the  decree.  The 
certifying  oflScer  said,  that  having  inspected 
the  other  orders  and  proceedingi^,  he  certifies 
so  and  so.  But  that  was  not  sufficient — this 
Court  should  have  before  it  an  exemplifi- 
cation of  the  whole  proceedings.  His  Lord- 
ship directed  the  order  for  the  attachment  to 
be  discharged. 

Ejt  parte  Fing^  in  the  cause  of  Haig  v. 
Haman  and  others.  Sittings  at  Lincoln's  Inn, 
June  27»  1840. 

Vittlht  Court. 

LUNACT. 

fFkere  a  penan  hoM  been  fuund  a  lunatic  v a- 

dera  writ  de  lunatico  inquirendo,  the  Court 

wiU  not,  in  a  iuit  instituted /or  the  purpose 

^setting  aside  a  emweyance  ku  the  aUeged 

mnatiCi  take  upon  itseffto  determine  bO' 

tween  conflicting  emdence  as  to  the  gueS' 

tmn  qf  sanity,  but  wUi  direct  an  issue, 

in  Februanr,  1809,  the  plaintiff  executed  a 

conveyance  or  an  estate,  of  which  he  was  seised 

in  fee,  to  a  person  named  Moggeridge,  through 

whom  the  defendant  claimeoT 

In  1837  a  commission  of  lunacy  was  issued, 
under  which  he  was  found  a  lunatic,  the  jury 
declaring  him  to  have  been  a  lunatic  ever  since 
the  year  1796 ;  and  shortly  afterwards  this  suit 
waa  instituted  by  his  next  friend  to  have  the 
conveyance  to  Moggeridge  set  aside,  and  the 
pioperty  ddivered  up  to  the  plaintiff,  or  to  hii 
committee. 

The  bill  contained  various  statements  to  shew 
the  plaintiff's  incompetency  to  do  any  legal 
act  aft  the  time  he  executed  the  conveyuice  to 
Monreridge,  toredier  widi  chaiges  as  to  the 
juacy  of  uie  consideration,  and  prayed 
that  tne  conveyance  might  be  set  aside,  and 
tint  an  account  might  to  taken  of  the  sums 
paid  by  Moggeridge  as  the  consideration  for 
DM  alleged  purchaser  and  that  upon  payment 
of  thoae  sums  the  derendants  might  be  tUrected 


to  re«convey.  The  defendants,  by  their  an* 
swersy  denied  the  plaintiff  ^s  incompetency,  and 
urged  the  length  of  time  that  had  elapsea  since 
the  conveyance  was  executed.  Much  evidence 
was  adduced  on  both  sides  on  the  question  of 
competency,  and  of  a  very  conflicting  descrip- 
tion. 

Pemberton  and  Hull,  for  the  plaintiff,  re- 
ferred particularly  to  the  findinjr  of  the  jury 
under  the  writ  de  lunatico  infutrendo,  which, 
though  not  positively  conclusive,  was  entitled 
to  grave  consideration,  and,  coupled  with  the 
evidence  given  in  support  of  tne  bill,  com- 
pletely established  the  hci  of  the  plidntlff's 
mcompeien^  at  the  time  the  conveyance  was 
executed.  The  defendants  could  not  dispute 
the  existence  of  insanity  in  the  plaintiff,  and 
the  onus  therefore  lay  upon  them  to  shew  that 
the  deed  in  question  was  executed  during  a 
lucid  interval.  Attorney  General  v.  Parnther^ 
3  Bro.  C.  C.  441. 
.  Kindersley  and  Rolt,  for  some  of  the  defen- 
dants, (devisees  of  Moggeridge),  admitted  that 
it  was  for  the  defendants  to  establish  that  the 
plaintiff,  if  the  Court  should  decide  upon  his 
general  incompetencv,  had  intermissions  of  his 
disorder,  and  that  the  deed  in  question  was 
executed  during  a  lucid  interval.  The  best 
eridence  that  could  be  adduced  was  the  trans- 
action itself,  and  if  it  could  be  shewn  that  this 
was  of  such  a  nature  that  a  man  in  full  posses- 
sion of  his  faculties  would  have  completed  it ; 
that  in  short  it  was  a  rational  act,  ana  that  the 
plaintiff  was  left  to  his  own  free  agency,  it 
might  furly  be  inferred  that  there  did  exist 
that  lucid  interval  which  the  law  contemplated 
as  sufficient  for  effectuating  a  contract,  even  by 
a  party  generally  incompetent.  Tlie  evidence 
on  the  part  of  the  defendants  completely  re- 
butted tne  charge  as  to  deficiency  of  consioera* 
tion,  and  although  the  testimony  on  both  sides 
tended  to  prove  a  gradually  decreasing  capacity, 
there  was  nothing  to  shew  positive  incompe- 
tency at  the  time  the  conveyance  in  question 
was  executed.  In  support  of  their  first  pro- 
position they  cited  Hall  v.  fFarren,  9  Yes.  605. 

Wood,  for  the  other  defendants,  who  claimed 
as  mortgagees  of  Moggeridge,  insisted  that  the 
hill  must  at  all  events,  be  dismissed  against  them. 
Their  mortgage  was  made  twenty-seven  years 
agOt  widiout  a^  y  knowledge  of  thecircumstanocs 
<£arged  by  the  bill,  and  they  were  entitled  to 
tilie  same  benefit  as  purchasers  for  valuable 
consideration  without  notice.  H^inchcombe  v. 
Hale,  1  Chan.  Rep.  40 ;  Neile  v.  Morley,  9 
Yes.  47.  The  bill  also  did  not  pray  that  the 
deeds  should  be  declared  void,  but  only  that 
the  property  should  be  re-conveyed,  and  the 
plaintiff  was  at  most  only  entitied  to  a  re-con« 
veyance,  subject  to  charges  bond  fide  created. 

The  Master  t/  the  fMls.-^Tht  bill  is  filed 
for  the  purpose  of  setting  aside  certain  deeds 
executed  by  the  plaintiff  in  the  month  of  Feb- 
ruary 1809,  and  it  alleges  that  the  plaintiff  was 
fraudulently  practised  upon  by  Moggeridge  in 
procuring  the  execution  of  such  oeeds.  I  do 
not  thmk  that  the  allegations  of  the  bDl  re- 
specting  the  frauds  charged  are  borne  out  by 
any  of  the  evidence  adduced,  and  the  whole 
question  dierefore  ia  what  was  the  state  of 
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mind  of  the  plaintiff  at  the  time  the  deeds  wan 
executed.  Much  evidence  has  been  giren  on 
this  point  as  well  on  behalf  of  the  defendant  as 
of  the  plaintiff,  and,  what  is  of  far  more  im- 
portance,  a  commission  has  been  issued  to  as- 
certain the  piuntiff 's  state  of  mind,  and  the 
return  to  the  inquisition  is,  that  the  plaintiff  is 
a  lunatic,  without  lucid  intenralB,  and  that  he 
has  been  so  since  the  1st  of  June  1796.  Now, 
these  deeds  having  been  executed  in  February 
1809,  the  jury  have  found  that  the  plfuntiff  was 
a  lunatic  at  the  time  they  were  executed,  and 
although  in  lunatic  matters  the  enquiries  are 
ea  parie,  still  the  finding  of  a  jury  alters  very 
much  the  position  of  parties.  Primd  facie, 
every  man  is  supposed  to  be  of  sound  mind,  and 
capable  of  transacting  all  ordinary  affairs,  and 
it  ties  upon  the  parties  seeking  to  impeach  any 
acts  on  the  ground  of  insanity  to  prove  the  ex- 
istence of  that  malady ;  but  when  once  the  fact 
has  been  established  by  a  juiy,  the  onus  pro- 
bandi  is  shifted;  and  accordmgly  the  defen- 
dants in  this  case  have  proved  various  acts 
done  by  the  pluntiff,  such  as  sales  and  mort- 
gages, which  of  themselves  might  be  sufficient 
to  rebut  any  presumption  of  insanity ;  but  the 
other  evidence  must  not  be  overlooked,  and 
a  jury  having  found  that  the  plaintiff  was  a 
lunatic  from  the  year  1796, 1  cannot  take  upon 
myself  to  determine  whether  he  was  compe- 
tent to  execute  the  deed  in  question.  An  is- 
sue must  therefore  be  directed,  to  assertain 
whether  the  plaintyOf  was  of  sound  mind  at  the 
time  he  executed  the  deeds  in  Febmarv  1809. 
Pricey.  Berringi&n,  dOth  June,  1840.  AJ.  R. 

tBtmtn'it  Smcfi. 
[Before  the  Four  Judges.] 

BURGB&8  ROLL.— OVKRSBBR'S  81GNATDBB. 

— PBNALTT. 

The  overseers  of  a  parish  are  bound,  under 
thebSf  6  fr.  A,  c.  76,  s,  15^  to  make  out 
a  list  of  all  the  persons  in  their  parish  en- 
titled to  be  on  the  burgess  roll.      If  they 
neglect  to  do  so,  they  are  liable  to  the  pe- 
nalty imposed  by  the  4Sth  sec,  of  that  sta- 
tute, and  they  are  so  whether  their  neglect 
teas  accidental  or  wilful. 
Where  a  parish  is  divided  into  wards,  and 
has  several  different  overseers,  all  must 
sign  such  list,  and  the  omission  of  any  one 
of  them  renders  him  liable  to  the  penaltu. 
The  name  of  the  overseer  appearing  in  the 
list  and  in  his  own  hand-writing,  but  not 
being  signed  to  it,  will  not  exempt  him 
from  the  penalty.    The  meaning  of**  sign  " 
in  the  act  is  putting  the  name  at  the  bottom 
of  the  list. 
This  was  an  action  brought  to  recover  a  pe- 
nalty of  50/.,  under  the  48tn  section  of  the  act 
for  the  regulation  of  municipal  corporations, 
6  &  6  W.  4,  c.  76.    The  declaration  set  forth 
the  provisions  of  the  act,  by  which  the  overseers 
of  parishes  are  required  to  make  out,  sign, 
and  deliver  to  the  clerk  of  the  peace,  lists  of 
the  burgesses  resident  within  their  boroughs, 
and  averred  tliat  the  defendant  had  not  made 
out^  signed,  and  delivered,  &c.    The  defendant 
pleaded  not  ginlty.    The  CBUse  was  tried  at  the 


Norfolk  Spring  atrixet ,  1839,  before  the  Lord 
Chief  Justice  jlndal,  when  a  verdict  was  taken 
for  the  plaintiff,  leave  being  reserved  by  the 
defendant  to  move  and  enter  a  nonsuit.  It 
appeared  by  the  evidence  adduced  that  the  bo- 
rough of  Kme'B  Lynn,  in  the  county  of  Nor- 
folk, is  dividea  into  three  wards,  undor  the  pro- 
visions of  the  municipal  corporation  aict. 
The  borough  comprehends  the  parishes  oC 
St.  Margaret  and  South  Lynn.  By  an  act  of 
William  the  3d ,  the  parish  of  St.  Margaret 
was  divided  into  nine  wards  for  certain  local 
purposes ;  and  by  another  act  (of  the  48  Geo. 
3d)  a  corporation,  called  the  Court  of  Guar- 
dums  was  constituted  for  the  relief  and  ma- 
nagement of  the  ^oor  of  that  parish;  and 
it  was  further  provided  that  two  magistrates 
of  the  borough  shovdd  annually  '*  nominate 
and  appoint  for  each  ward  (of  the  said  nine 
wards,)  one  substantial  householder  to  be  over- 
seer of  the  poor  for  that  ward,"  and  that  the 
nine  persons  so  nominated,  "  for  the  sud  nine 
wards"  should  be  the  overseers  for  the  said 
parish  of  St.  Margaret.  The .  defendant  in 
the  year  18-^8,  was  duly  appointed  overseer 
"for  the  ward  of  Sedgeford  Lane,"  being  one 
of  the  abovementionednine  wards :  on  the  5th 
of  September  in  that  year,  he  delivered  at  the 
town  clerk's  office  '*  a  list  of  the  burgesses  en- 
titled to  be  on  the  burjpess  roll,  for  the  borouf  h 
of  King's  Lynn,  in  respect  ofproperty  within  the 
ward  of  Seogeford  Luie.  Tnis  list,  which  was 
in  the  han£writmg  of  his  son,  contained  the 
defendant's  o^vn  name,  and  at  the  foot  of 
it  was  the  word  ''overseer,"  before  which 
it  was  intended  that  he  should  have  signed  his 
name,  but  he  inadvertently  and  unintentionally 
omitted  to  do  so  When  he  delivered  the  list 
at  the  town  plerk's  office,  the  clerk  to  whom  be 
delivered  it,  observed  to  tlie  defendant  that 
'*  he  had  omitted  to  insert  the  name  of  William 
Docking,"  whereupon  the  defendant  with  his 
own  hand  inserted  the  name  and  qualification 
of  Docking  in  the  list.  No  intimation  ivas 
given  to  the  defendant  that  the  list  was  not 
signed,  "  the  clerk  not  thinking  it  of  any  con- 
sequence." 

llie  overseers  for  the  other  dght  wards  re- 
spectively delivered  their  lists  to  the  town  cleric 
on  the  6th  of  September.  Each  of  these  lists 
contained  only  the  names  of  the  bui^esses  in 
the  respective  ward^of  the  overseer  by  whom 
it  was  made  out  and  delivered,  and  each  se- 
verally signed  by  the  overseer  done,  who  had 
made  it  out.  No  one  list  signed  by  all  the 
nine  overseers  of  St.  Margaret  was  made  out 
and  delivered,  nor  was  any  list  for  the  parish 
of  St.  Margaret  delivered  to  the  town  derk, 
except  the  nine  several  lists  before  mentioned. 
No  objection  was  made  by  the  town  derk  to 
the  reception  of  these  lists  i  and  having  caused 
them  to  oe  printed  and  stitched  together,  he  duly 
affixed  them  upon  the  doors  of  the  town  hall 
on  the  days  and  in  the  manner  required  by  the 
statute.  In  due  time  the  before  mentioned 
nine  lists  were  produced  by  the  town  derk  at 
the  mayor's  revising  Coiurt,  and  were  duly  re- 
vised by  the  mayor  and  assessors.  The  town 
clerk  made  a  burgess  roll  from  such  revised 
lists,  and  the  burgesses  upon  such  roll  duly 
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elected  the  town  councQlon  at  the  then  next 
flecdon.  No  evidence  was  nven  of  any  cor* 
rapt  motive  actuating;  the  defendant,  or  the 
other  overseers  of  the  ^rish.  The  plaintiff 
had  brought  separate  actions  a^i^nst  the  other 
eight  overseers  lor  not  making  out  and  deliver- 
ing one  list  for  the  whole  parish. 

Mr.  AV//jf  and  Mr.  (yMalley  shewed  cause 
against  the  rule  which  had  been  obtained  to 
enter  a  nonsuit. 

The  Attorney  General,  Mr.  Andrews,  and 
Mr.  Gnnmng  were  heard  in  support  of  it. 

It  has  been  deemed  unnecessary  to  g^ve  the 
arguments  of  counsel,  the  several  points  in  the 
course  of  them  being  most  fuUy  adverted  to  in 
the  judgment  of  the  Court. 

Lord  Denman.'^T\3^  is  an  action  on  the 
Mnnidpal  Corporation  Act,  brought  by  the 
plaindff  against  the  defendant,  an  overseer  of 
the  pariah  of  St.  Margaret  in  King's  Lynn,  to 
recover  from  the  latter  a  penaltv  of  60/.  for 
not  making  out  andsi^ng  an  alphabetical  Ust 
of  burgesses  resident  m  the  said  parish.  The 
duty  cast  upon  the  overseer  in  this  respect 
arises  upon  the  16th  section  of  the  Municipal 
Corporation  Act,  which  provides  for  the  man- 
ner m  which  that  duty  shall  be  peifbrmed.  It 
requires  that  overseers  shall  sign  lists  of  the 
burgesses  rettdent  in  their  parish,  and  deliver 
them  to  the  town  derk.  The  48th  section 
creates  the  penalty  for  neglect  of  the  duty  thus 
imposed  on  the  overseer.  That  section  pro- 
vides '*  that  if  any  overseer  shall  neglect  or 
refuse  to  make  out,  sign,  and  deliver  such  list 
as  aforesdd,  he  shall  for  every  such  offence, 
forfeit  the  sum  of  60/."  It  is  upon  these  two 
sections  that  this  action  is  founded.  It  is  im- 
portant to  observe  that  these  two  sections  afford 
the  only  security  for  the  carrying  of  this  Act 
of  Parliament  into  effect.  Inere  is  nothing 
besides  the  provisions  of  these  sections  to  pro- 
vide a  punishment  for  an  individual  who  re- 
fuses or  neglects  to  perform  his  duty.  The 
whole  was  left  to  the  effect  of  their  provisions. 
Tlien  the  question  we  have  now  to  decide  is 
as  to  the  meaning  of  these  sections.  It  is  clear 
that  the  declaratk>n  properly  states,  that  the 
defendant  had  neglected  and  refused  to  make 
out  and  sign  the  ust  of  his  parish.  This  is  an 
infraction  of  the  provisions  of  the  16th  section, 
and  an  offence  within  the  meaning  of  the  act. 
Bat  then  it  is  argued  that  in  point  of  fttct  the 
defendant  was  entitled  to  a  nonsuit,  for  in 
truth  he  had  not  neglected  to  make  out  the 
lists,  or  if  he  had  n^lected  to  do  so,  still  that  his 
neglect  tvas  not  wUful,  and  that  consequently 
the  penalty  does  not  attach  upon  him.  it  has 
been  further  alleged  that  the  declaration  is 
had  on  other  grounds.  It  is  said  that  he  has 
in  truth  made  out  and  signed  the  lists.  The 
fiscts  of  the  case  are  these  :  the  parish  was  di- 
vided into  nine  wards,  and  one  overseer  was  ap- 
pointed for  each,  and  each  of  the  nine  over- 
seers acted  for  his  particular  ward.  Eiffht  of 
the  overseers  signeo  the  lists,  but  this  defen- 
dant, acthig  for  the  ninth  ward,  did  not  sign 
the  list  in  Question.  This  omission  is  said  on 
the  part  of  the  plaintiff  to  bring  the  defendants' 
case  within  the  words  of  the  48th  section,  mnd 
certainly  those  words  do  appear  to  me  (Loi-d 


Dennum)  to  apply  directly  to  apiSrson  so  acting. 
But  then  it  is  argued  for  the  defendant,  that  as 
aU  the  overseers  gave  in  their  lists  together, 
that  all  the  separate  lists  of  each  ward  consti- 
tute but  one  borough  list,  and  that  the  defen- 
dant, although  he  did  not  actuallysign  the  par- 
ticular list  of  his  district  or  ward,  made  his 
name  appear  upon  it,  and  that  that  might  be 
taken  to  be  a  signature  by  analogy  to  the  cases 
decided  on  the  statute  of  frauds.  It  must  how- 
ever be  confessed  that  the  signature,  in  this 
instance  at  least,  cannot  but  be  understood  as 
the  placing  of  the  name  at  the  bottom  of  the 
list,  and  that  the  putting  of  it  in  any  other 
place  is  not  a  compliance  with  the  provisions 
of  the  act,  but  constitutes  a  breach  of  those  pro- 
visions. But  then  it  was  contended  on  the 
part  of  the  defendant  that  this  could  not  be 
said  to  be  wilfully  done,  and  the  fact  that  there 
is  no  such  allegations  of  wilfulness  on  the  re- 
cord has  been  put  forward  as  a  ground  for  the 
motion  in  arrest  of  judgment,  because  it  b 
said  that  the  absence  of  wilfulness  takes  the 
case  out  of  the  statute.  In  my  opinion,  it  is 
unnecessary  to  state  or  prove  a  vrilful  dis- 
obedience of  the  statute.  The  intention  of 
the  law  is,  that  the  parties  entrusted  with  the 
performance  of  a  duty  of  this  sort,  must  know 
what  are  the  provisions  of  a  statute  relating 
to  that  duty  I  that  they  ought  to  obey  those 
provisions ;  and  that  if  they  neglect  to  comply 
with  the  directions  of  the  statute,  they  must  be 
punished  for  ^at  neglect  •  It  was  a  wise  and 

Eradent  precaution  on  the  |Nirt  of  the  Le? u- 
iture  to  leave  the  matter  without  any  refer- 
ence to  a  wilful  disobedience ;  for  if  m  every 
sudi  case  there  must  be  an  inquiry  into  whe- 
ther the  nerlect  arose  from  corrupt  motives, 
and  was  wilnil  or  not,  there  would  be  no  end 
to  such  enquiries,  and  juries,  from  a  feeling  of 
good  nature,  which  often  tends  to  defeat  justice, 
might  not  suffer  a  penalty  of  60/.  to  be  inflicted 
on  a  man  for  an  act  of  negligence  of  this  sort. 
It  may  be  true,  as  has  been  argued,  that  this 
would  be  a  severe  penalty  for  an  accidental 
omission  to  do  a  psdrticular  act ;  but  it  seems 
to  me,  that  it  was  meant  by  the  legislature  that 
an  omission  should  be  so  punished,  without 
reference  to  the  nature  or  the  cause  of  such 
omission.  But  when  the  argument  as  to  the  in- 
convenience of  making  an  accidental  omis- 
sk>n  renders  a  person  liable  to  such  a  penalty  is 
pressed,  as  it  has  been  to-day  pressed  upon  us,  I 
must  say  that  I  do  not  think  that  that  arroment 
can  be  borne  out  to  the  extent  to  which  it  has 
lieen  urged.  An  act  of  omission  arising  from 
incapacity,  and  an  act  of  negligence,  are  not 
the  same  thing.  It  has  been  said  that  a  man 
might  be  guilty  of  an  omission  if  he  was  pre- 
vented by  a  superior  force  from  doing  a  certain 
act ;  but  it  seems  to  me  that  i(  proofs  of  an 
omission  from  such  a  cause  was  given,  it  would 
cease  to  be  an  omission,  so  as  to  bring  the 
party  within  the  provisions  of  the  act,  and  it 
would  prove  that  he  had  not  contravened  those 
provisions,  but  only  that  he  had  not  had  it  in 
nis  power  to  obey  them ;  and  if  this  excuse 
could  be  shewn  to  be  bond  fide,  it  would  be  an 
answer  to  the  complaint.  Then  again,  as  to 
the  argument  that  if  the  words  of  the  statute 
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are  IbHoira^  die  ntMag  of  a  liaC  sdC  tUtMtf 
alpliabetlcalv  would  sabneet  a  man  to  the 
penaksri  it  seems  to  me  that  sach  u  not  tlie 
true  conatraction  of  the  act;  that  when  it 
reqaiies  an  alnhabetical  list,  it  doet  not  mean 
the  perfect  coUoeation  of  every  letter  of  every 
word,  so  as  to  be  alphabetical  in  the  meaning 
of  that  phnoe  when  used  by  a  dictionary  com« 
piler,  but  a  list  so  framed  as  to  be  capable  of 
easv  reference  by  the  means  of  an  ordinary 
alpnabetical  arranffement.  Small  matters  of 
this  sort  do  not  seem  to  introdnce  aaj  dif. 
ficulty  into  the  case.  I  have  gone  so  raron 
the  construction  of  die  statute :  I  now  come  to 
the  declaration.  It  has  been  objected  that  the 
declaration  is  bad,  and  that  jn<kment  ought 
to  be  arrested,  for  that  though  &e  defendant 
is  charged  with  not  making  and  signinr  a  list, 
the  declaration  does  not  in  fact  allege  that  the 
list  was  not  made  out,  each  of  the  other  over- 
seers having  made  out  and  signed  his  portion, 
and  all  the  portions  together  being  mid  to 
constitute  the  lists.  That  however  is  not  a 
valid  objection  to  the  declaration,  for  each 
party  has  to  answer  for  his  own  conduct ;  and 
the  conduct  of  all  the  rest  cannot  make  that  of 
any  one  individual  among  them  more  or  less 
gudty  than  he  is  by  his  own  acts.  Suppose 
that  these  various  lists  had  been  made  up  into 
one,  and  that  this  one  so  made  up  had  been 
signed  by  the  majority  of  the  overseen,  yet  if 
the  defendant  had  neglected  hu  own  duty  in 
respect  of  it,  he  would  be  punishable  for  that 
neglect,  and  it  would  be  unnecessary* to  aver 
that  the  other  overseers  had  or  had  not  signed 
the  list.  It  is  possible  that  the  majority  of  the 
overseers  might  have  signed  the  list,  and  so  not 
have  contravened  the  act  of  parliament,  and 
as  the  act  of  the  majority  is  in  many  cases  the 
act  of  all,  it  has  been  insisted  that  that  is  a 
sufficient  answer  to  the  action.  If  that  is  really 
a  good  defence  in  point  of  fact,  it  must  be 
assumed  now  that  that  defence  has  been  made 
and  negatived,  for  otherwise  the  act  of  this 
particular  defendant  would  be  excused,  and 
yet  on  the  facts  the  iury  luive  found  a  verdict 
against  him.  On  all  these  grounds  I  am  of 
opinion  first,  that  it  was  Uie  duty  of  all  the 
overseers  to  sign  the  burgess  lists  of  their 
parish  i  secondly,  that  if  any  of  them  should 
oe  proved  to  the  satisfaction  of  a  jury  to  have 
neglected  that  duty,  he  will  incur  the  penalty 
imposed  by  the  act  $  thirdly,  that  the  fact  of 
other  persons  having  signed  particular  portions 
of  the  lists  while  he  did  not  sign  his  part,  such 
part  being  necessary  to  make  the  rest  com- 
plete, would  not  excuse  him  from  the  penalty 
imposed  upon  him  by  the  act  for  the  offence 
of  such  neglect  of  duty. 

Mr.  Justice  PattewB.-^l  am  enturely  of  the 
same  opiniofkb  The  question  in  arrest  of  judg- 
ment assumes  that  the  minority  of  the  over- 
seers' signatures  would  have  been  sufficient. 
Unless  that  is  so,  it  u  not  necessary  to  negadve 
the  fact  that  the  lists  were  signed  by  a  majority 
of  the  overseers.  Then  it  is  said  thai  if  the 
signatures  of  the  muority  would  have  been 
suOiclent,  the  want  of  an  allegation  that  the 
list  was  not  so  signed  would  not  be  cured  by 
verdict.    I  do  not  think  that  that  argument  is 


wdl  fonnded,  for  k  can  only  be  ^imihA  bo*  tKe 
ground  that  the  act  of  the  majoricy  is  the  act 
of  all :  then  the  rignature  of  the  ma|ority  wooM 
be  the  act  of  the  defendant,  and  the  averment 
that  the  defendant  has  not  signed  would  make 
it  necessary  to  shew  before  die*  juij  that  the 
list  was  not  signed  by  the  malority,  m  order  to 
make  out  the  averment  that  tne  defendant  liad 
not  si^ed  it.    But  it  is  said  that  in  fact  the 
majonty  did  sign  the  lists.    That  Is  not  so. 
Here  are  nine  lists  in  being.    The  ninth  list, 
that  of  the  defendant,  is  not  ngned  by  any  one 
at  all.    It  Is  impossible  thererore  to  aaythat 
tiie  ninth  list  is  signed  by  the  majority.    That 
list  Is  altogether  Iwd.    It  appears  that  there  is 
a  division  of  the  parish  into  nine  wards,  and 
that  each  of  these  nine  wards  elected  an  in- 
habitant, and  that  the  nine  persons  thus  elected 
became  the  overseers  of  the  parish.    But  that 
drcumstance  does  not  In  the  least  affect  the 
provisions  of  the  Municipal  Corporation  Act. 
All  the  overseers  of  every  parish  are  by  that 
act  bound  to  give  in  one  lut  of  names,  and  one 
list  only.    So  that  the  giving  in  of  mne  lists, 
each  of  which  was  signed  oy  one  overseer, 
seems  to  me  an  Incorrect  mode  of  proceeding. 
The  consequence  of  that  may  be  that  there 
may  be  an  action  against  each  overseer.     I 
am  clearly  of  opinion  that  it  is  necessary  under 
this  act  of  parUament  that  the  list  should  be 
signed  by  every  one  of  the  overseers.    I  admit 
that  in  most  cases  the  act  of  the  major^  of  tiie 
overseers  is  sufficient.    That  Is  so  In  general ; 
but  when  we  look  at  the  48th  section  of  the 
Municipal  Reform  Act,  it  seems  to  me  to  put 
the  matter  bevond  all  doubt,  for  It  creates  the 
penalty,  and  tnen  declares  that  if  any  oveneer 
Cin  the  singular  number)  shall  neglect  to  sign 
the  list,  he  shall  for  such  offence  forfeit  tlte  sum 
of  60/.    What  is  the  meaning  of  these  words, 
but  that  each  and  all  of  the  overseers  should 
sign  the  lists  ?  Then,  that  being  so,  the  remain- 
ing question  Is,  whether  we  are  to  import  into 
the  48th  section  of  the  statute  the  word '  wilful.* 
Day  by  day  I  see  reason  to  be  confirmed  in  the 
resolution  not  to  Import  any  thing  into  an  act 
of  Parliament  unless  there  is  an  absolute  ne- 
cessity for  doin^  so.    When  once  you  begin 
doing  so,  difficulties  arise  which  seem  to  have 
no  end  whatever.      Sometimes  there  is  one 
clause  in  an  act  of  parliament  which  seems 
contrary  to  everv  other.    Then  If  we  are  to  try 
to  find  what  is  tne  intention  of  the  legislature, 
and  are  for  such  a  purpose  to  import  expres- 
sions mto  that  or  the  other  clauses,  we  may  be 
subject  to  continual  doubts  and  difficulties. 
There  are  no  words  in  this  act  which  would 
justify  the  introduction  of  the  word  wUful  into 
this  clause  of  It.  The  words  are  simply  **  that  If 
any  overseer  shall  neglect "  &c.    What  do  they 
mean )    If  any  man,  under  any  circumstances, 
shall  omit  to  do  that  which  is  a  duty  cast  on 
him  by  act  of  parliament,  and  which  he  is  capa- 
ble of  performing,  can  his  not  doing  such 
thing  be  deemed  a  neglect  to  do  it  ?     I  think 
that  they  do.    I  think  that  that  man  is  guilty 
of  an  omission  who  is  bound  to  do  a  thing,  and 
can  do  It,  but  does  It  no:,  and  that  such  omis- 
sion Is,  within  the  tenns  of  this  statute,  an  act 
of  negligence.    The  arguments  for  the  defen- 
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ilani  bete  vgplj  noC  to  a  case  of  mere  omlflBion^ 
but  to  a  case  of  option,  and  the  present  is  not 
a  case  of  option.    It  is  impossible  for  us  to  un- 
port  into  this  statute  the  word  wilful.    We 
nave  been  pressed  with  the  consequences  of 
not  doinf^  so.    I  am  not  in  the  least  affected  by 
any  of  the  arffuments  on  that  point.    I  under- 
stand the  48u  section  to  mean  that  if  an  over- 
seer shall  neglect  &c.  to  prepare  such  list ; 
that  does  not  mean  a  correct  list,  in  which 
there  is  not  a  single  omission  of  anj  kind  or 
sort.    He  must  sign  and  deliver  this  list,  which 
must  be  drawn  up  in  alphabetical  order,  but 
not  in  such  exact  order  as  to  be  without  any 
alphabetical  irr^ularit^.    But  then  it  is  sua 
that  the  legislature  did  not  intend  that  the 
same  penalties  should  be  inflicted  on -a  man  for 
accidental  negligence  as  for  the  most  corrupt 
and  wilful  omission  of  his  duty.    So  far  as  this 
act  of  Parliament  is  concerned,  it  seems  to  me 
that  the  penalty  is  the  same  in  both  cases ;  but 
it  does  not  follow  that  the  same  penalty  only 
would  attach  becanse  if  it  was  a  corrupt  omis- 
uon  other  penalties  would  attach,  and  there- 
fore no  such  injustice  would  follow.    On  the 
whole  I  dp  not  doubt  that  the  verdict  is  right, 
and  that  this  rule  must  be  discharged. 
Mr.  Justice  ff^Uliam*  concurred\ 
Mr.  Justice  Coleridge.^l  am  of  the  same 
opinion.     I  certainly  did  hesitate  for  some 
time  in  coming -to  that  conclusion,  moved  by 
the  har8h.con8equen<;e8  which  a  decisionof. this 
sort  seemed  likely  to  producQ.    But  upon, re- 
flection I  thmk  that  this  is  the  true  judgment 
to    dvhich  the  Court  must  come.     The  first 
question  here  is  whether  the  act  has  been  con- 
travened.   It  seems  to  me  that  it  has ;  what- 
ever construction  we  may  put  upon  the  15th 
section  of  the  statute.    The  only  doubt  raised 
on  that  section  is  whether  the  act  requires  that 
a  majority  only  of  the  overseers  or  toat  all  of 
them  should  ngn  the  list.    If  all,  then  it  is 
clear  that  tiie  defendant  has  neglected  a  duty 
which  he  wu  bound  to  perform.    If  the  act 
requires  that  a  majority  should  sign,  then  his 
list  was  not  signed,  and  I  think  that  that  was 
not  a  list  whidi  would  satisfy  the  terms  of  the 
act  of  Parliament.    It  was  noticed  in  evidence 
that  an  indivklual  might  be  omitted  by  one 
overseer  because  he  did  not  conceive  that  indi- 
vidual to  be  entitled  to  be  on  the  list,  that  this 
would  happen  on  account  of  his  not  having 
consulted  tue  overseers  of  other  wards,  who 
might  have .  a  better  knowledge  of  the  facts. 
That  shews  a  practical  inconvenience  from  the 
mode  of  framing  this  act  of  parliament.    But 
either  way, — ^whether  the  signature  of  the  whole 
of  the  overseers  or  of  a  majority  of  them  is 
necessary, — the  provisions  of  the  act  have  not 
Iteen  complied  with.    The  next  question  is, 
whether  the  defendant  has  so  conducted  him- 
self as  to  render  himself  liable  to  the  penalty 
imposed  by  this  act.    if  we  construe  this  act 
of  parliament  in  that  which  seems  to  me  the 
only  safe  mode  of  construing  it,  1  think  it 
clearly  established  that  the  defendant  has  neg- 
lected his  duty,    tie  has  not  slmed  the  lists  in 
the  w  ay  required  by  the  act.    He  has  neglected 
to  do  tnat  which  by  the  provisions  of  the  act 
he  was  bound  to  do,  and  that  he  has  no  lawful 


eicnse  to  ofi^r  for  siivh  neglect:  tVbether 
that  neglect  arises  from  carelessness  or  wilfol. 
ness  ft  IS  equally  in  contravention 'of  the  pro- 
yisioos  of  the  act.  I  think  that  the  word  *  neg- 
lect *  in  this  act  must  be  Inrought  within  the 
meaning  asrijpned  to  it  by  the  plaintiff.  In 
construing  this  act,  we  must  not  be  governed 
by  the  consideration  of  acting  with  too  much 
or  too  little  severity.  It  is  not  for  us  to  alter 
but  to  interpret  an  act  of  parliament,  and  to 
carry  its  enactments  into  effect. 

Rule  discharged— ilTm^  v.  B^arreH,  T.  T. 
1840.    Q.B.  F.J. 


emwn't  9encfr  pmrtte  €0it)t. 

ADMISSION.  •— COURT   ROLLS   OF   MANOR.-— 
steward's  fees. — FORM  OF  SURRENDER. 

It  it  a  good  custom  in  .a  manor  to  require  a 
separate  admission  connected  with  a  ilf* 
cription  ^  the  lands  surrendered,  instead 
of  a  general  admissieny  merely  deeeri^ng 
generally  the  lands  prewmsfy  ernren^ 
dered» 

In  this  case  a  tenant  of  the  manor  of  Bishop 
Stoke  had  surrendered  tenements,  to  the  num- 
ber of  twenty- eight,  on  a  certain  day.  To  these 
it  was  proposed  that  the  son  of  the  tenant 
should  be  admitted,  as  certain  pecuniary  ar- 
rangements were  in   progress   between  the 
father  and  the  son.    In  oroer  to  save  expense* 
it  was  proposed  by  the  adrisers'of  the  son 
that  his  own  solicitor  should  prepare  the  ad- 
mission, and  that  the  admission  should  be  in  a 
general  form,  describing  the   tenements  to 
which  the  admission  was  to  be,  as  "all  the 
tenements  which  the  father  had  surrendered  " 
on  a  certain  day,  without  particnlariy  describe 
ing  each  particular  tenement.    To  both '  these 
proposals  the  steward  objected ;  first,  because 
the  custom  had  always  been  for  the  steward  to 
prepare  the  admisnmis ;  and  secondly,  because 
the  custom  was  to  require  admissions  descri- 
bing particularly  the  premises  to  be  admitted 
to.    vVith  these  few  suggestions  the  son's  ad- 
visers would  not  comply,  and  the  Reward  re- 
fused to  admit.    A  rule  nisi  for  a  mandamus  to 
admit  according  to  the  proposal  of  the  appli- 
cant having  been  obtained, 

Erie  and  Peacoch  shewed  cause,  and  con- 
tended that  the  custom  set  up  by  the  steward 
on  both  points  was  good,  and  therefore  that 
the  rule  ought  to  be  discharged.  If  the  form 
of  admission  suggested  by  the  applicant  was 
adopted,  the  greatest  confusion  would  neces- 
sarilv  result  in  the  rolls  of  the  manor.  It 
would,  in  case  of  any  rolls  being  lost,  be  quite 
impossible  to  trace  title  to  the  property. 

Thesiger  and  Beavan  supported  the'  rule. — 
It  was  unreasonable  that  the  steward  should 
be  authorised  to  monopolize  the  fees  on 
making  surrenders,  to  tne  exclusion  of  all 
other  persons  whom  the  parties  interested  in 
the  proceeding  might  think  proper  to  employ. 
As  to  the  second  clium  of  the  steward,  al- 
though some  inconveniences  might  on  some 
occasions  by  possibility  accrue  in  consequence 
of  a  general  form  of  admission,  that  was  not 
an  adequate  ground  for  not  adopting  the 
course  proposed. 
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Coterhlge,  J,,  Intimated  that  he  thought  the 
custom  for  the  steward  to  prepare  the  admis- 
sions was  a  good  one;  but  disposed  of  the 
rule  on  the  ground  that  the  custom  to  have 
the  admissions  in  the  specific  form  proposed 
by  the  steward,  was  a  good  one,  ana  on  that 
ground  discharged  the  rule. 

Rule  discharged. — ne  Queen  y.  The  Steward 
of  the  Manor  of  Bishep  Stohe,  T.  T.  I84(). 
Q.  B.  R  C. 


LIST  OF   LAW  BILLS   IN  PARLIA- 
MENT, WITH  NOTES. 


Soitifr  at  Eorlrtf. 

Copyholds  Enfranchisement.    Ld.  Brougham. 

fin  Select  Committee.] 
acilitating  the  Admiuistration  of  Justice 
in  Equity.  Lord  Chancellor. 

[In  ^elect  CommHtee.J 
For  the  commutation  of   Manorial    Rights. 
[For  second  reading.]     Lord  Redesdale. 
Vagrants'  Removal. 

[For  third  reading.] 
To  augment  the  Maintenance  of  the   poor 

Clergy.  [For  second  reading.] 

Inclosure  Acts  Amendment. 
[For  second  reading.] 


Wtomt  of  Commotuf . 

Small  DehtCourto  for 
hvrmoo], 
Marylebone, 
Wakefield  Manor. 
Metropolitan  Police  Courts. 

[in  Committee.] 
To  amend  the  Law  of  Copyright. 

[In  Committee.]         Mr.  Seijt.  Talfoord. 
To  extend  the  Term  of  Copyright  in  Designs 
of  woven  Fabrics.  Mr.  E.  Tennant. 

[In  Committee.] 
To  carry  into  eflfect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 
[In  Committee.]  Lord  J.  Russell. 

To  extend  Fkvemen  and  Burgesses'  Right  of 
Election.  Mr.  F.  Kelly. 

Drainage  of  Lands.  Mr.  Handley. 

[In  Committee.] 
To  amend  the  County  Constabulary  Act. 

Mr.  F.  Maule. 
To  amend  the  Laws  of  Turnpike  Trusts,  and 
•    to  allow  Unions.  Mr.  Mackinnon. 

To  consolidate  and  amend  the  Law  of  Sewers. 

[In  Committee.] 
Summary  Conviction  of  Juvenile  Offeod<*r8. 

[In  Committee.]  Sir  E.  Wilmnt. 

Summary  Jurisdiction  to  Justices  in  certain 
cases  of  Seduction,  and  breach  of  promise  of 
Marriage.  Mr.  W.  Miles 

To  abolish  capital  punishment  in  all  cases  ex- 
cept Murder.  Mr.  Kelly. 
[For  i^cond  reading.] 


To  amend  7  W.  4,  &  I  Vict,  for  regalatlug  at- 
tomeys  and  solicitors  in  Ireland. 

Solicitor  General  for  Ireland. 
For  the  farther  amendment  of  the  Poor  Law. 

(Tor  second  reading  J 
For  toe  improvement  of  Urammar  Schools. 

[For  third  reading.] 
To  exempt  stock-in-trade  and  other  personal 
property  from  being  liable  to  be  rated  to  the 
relief  of  the  poor.       The  Attorney  General. 
[In  Committee.] 
Affirmations. 

^For  second  reading.] 
Mamages  Act  Amendment* 

[In  Committee.] 
Masters  in  Chancery. 
[Passed.] 
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Bbsidbs  the  series  of  papers  on  Railways  and 
other  Joint  Stock  Companies,  lately  com- 
mencedy  we  shall  endeavour  each  month,  or 
perhaps  oftener,  to  give  a  Law  Tract  on  some 
useful   subject. 

The  letters  of  "Pkul;''  "Lex;''  and 
"Junior/'  shall  receive  early  attention. 

The  Vacation  Article  from  our  learned  friend 
C,  is  acceptable. 

We  cannot  sufficiently  thank  our  correspon- 
denls  for  their  recent  assistance. 

The  communications  of  several  articled 
clerksy  relating  to  the  examination,  shall  be 
attended  to. 

We  are  obliged  by  the  informaUon  relating 
to  the  last  Chancery  Returns. 

H  H.  is  informed  that  an  attorney  or  soli- 
citor of  the  Superior  Courts,  for  the  purpose 
of  becoming  a  solicitor  in  the  Court  of  Bank- 
ruptcy»  must  take  the  oath  in  the  Court  of 
Review,  and  sign  the  roll  at  the  Bankruptcy 
Court.  The  expense  is  one  shilliog  for  the 
oath,  and  five  shillings  for  the  admission. 


tt 


A  City  Clerk "  is  anxious  to  attract  the 
immediate  attention  of  the  profession  to  the 
hours  of  attendance  at  solicitor's  offices,  in 
order  that  the  clerks  may  feel  the  benefit  of 
the  alteration  in  the  present  vacathn.  It  is 
suggested  that  the  general  time  for  clonng 
should  be  dst  o'clock. 


Lboaii  Obttijart. — On  the  19th  June,  after 
a  short  illness,  at  his  residence,  Harapstead, 
William  C.  H.  Lawes,  Esq.,  Barrister  at  Law, 
Inner  Temple,  whose  benignity  and  integrity 
of  character  endeared  him  to  all  who  knew 
him. 

Lately,  at  Aveley,  E«sex,  aged  79,  James 
Aubrey,  Esq.,  for  upwards  of  half  a  century 
practising  as  an  Attorney  and  Solicitor  In 
London. 


iriie  ftegal  ^bwvi^ev. 


SATURDAY,  JULY  U,  1840. 


Quod  magis  ad  Nos 


Pertiiiet,  et  neacire  malomeftt  agltamnB. 


Ho«AT, 


THE  RESULTS  OF  THE  SESSION. 


Th«  Session,  ivhich  began  earlier  than 
usual,  ivill  now  soon  close;  and  we  fear 
we  shall  not  be  able  to  point  to  a  single 
measure  of  importance  which  has  been 
passed  into  law  daring  its  progress.  Much 
has,  indeed,  been  projected :  that  is,  the 
measures  which  were  brought  forward  last 
year,  and  were  last  year  postponed,  have 
been  brought  forward  this  year,  and  have 
been  this  year  postponed.  Some  have  got 
a  little  further  than  they  did  last  year, — 
some  have  not  got  so  hr, — but  the  result 
is  the  same :  nothing  has  been  or  will  be 
done.  Now  we  do  consider  this  a  state  of 
things  which  is  most  grievous;  and  we 
want  words  to  express  our  deep  sense  of  the 
injury  which  is  thus  inflicted  on  the  public. 
Not  only  are  questions  on  which  doubt  exists 
thus  suspended,  but  measures  on  which  no 
doubt  exists,  and  as  to  which  all  parties  are 
agreed,  are  no  better  off.  There  are  two 
instances  of  this  of  prominent  interest. 

llie  first  is  the  Bill  for  improving  the 
Administration  of  Justice  in  Equity.     That ! 
question  was  discussed  last  Session :  it  was  ' 
admitted  on  all  hands  that  the  present  state  , 
of  things  was  not  to  be  endured ;  that  the 
remedy  was  simple,   and  might  easily  be 
applied.     All  this  was  admitted  last  Ses-  | 
siun ;  all  this  has  been   also  admitted  this  | 
Session;  and  what  has  been  done?     A  Bill , 
has  been  introduced :  it  has  been  referred 
to  a  Select  Committee  ;   this   Committee 
has  sat,  and  several  witnesses  have  been 
examined;    but  is  there  a  reasonable  ex- 
pectation of  the  Bill  getting  throught  both 
Houses  in  the  present  Session  ?     We  shall 
rejoice  to  be  informed  that  there  is ;  but  we 
much  fear  that  there  is  but  little  hope  of  it, 
although  we  don't  yet  quite  despair. 

VOL  XX.  — NO.  600. 


The  other  u  the  Copyhold  Enfranchise- 
ment Bill.  Last  Session  this  Bill  passed 
the  House  of  Commons :  it  was  discussed 
in  the  House  of  Lords.  The  principle  of 
the  Bill  was  disputed  by  no  one;  but  it 
was  postponed  to  the  present  Session,  in 
order  that  its  details  might  be  fully  inqmred 
into.  It  was  brou^t  into  the  House  of 
Lords  early  in  the  present  Session,  and  was 
referred  to  a  Select  Committee.  We  do  not 
know  whether  that  Committee  has  ever 
sat,  and  certainly  we  do  not  know  the  re- 
sult of  their  deliberations,—  except  that  an- 
other Bill  has  been  introduced,  embodying 
much  of  the  first  Bill,  but  which  has  never 
been  proceeded  in ;  nay,  has  not  been  read 
a  second  time.  Now  we  are  not  disposed 
to  blame  any  one  in  this  state  of  things,  be- 
cause we  know  not  who  to  blame ;  but  we  do 
deplore  the  present  condition  of  parties, 
which  thus  renders  the  omnipotence  of  the 
legislature  an  empty  mockery,  and  which 
impedes  and  obstructs  all  remedy  for  griev- 
ances, however  great,  or  however  univer- 
sally acknowledged. 

Among  other  measures  which  have  alao 
been  repeatedly  before  Parliament  is  that  of 
the  Copyright  Bill,  which  Mr.  Serjeant  Tal- 
fourd  has  again  been  obliged  to  postpone. 

The  session  will  thus  close  without  any 
results.  It  will  hardly,  however,  be  per- 
mitted to  come  to  an  end  without  a  Regency 
Bill  being  passed.  We  adverted  to  this 
question  in  a  recent  number  (atUe,  p.  65), 
and  it  will  probably  engage  our  attention 
on  some  future  occasion.  We  do  not  at 
present  see  any  reason  to  alter  the  opinion 
as  to  it  which  we  have  expressed ;  yet  we 
are  willing  to  think  that  the  precedents  to 
which  we  referred  are  not  entirely  conclu- 
sive, although  entitled  to  great  weight. 

O 


1S4 


Practical  Points  of  General  Interest, 


PRACTICAL  POINTS   OF   GENERAL 

INTEREST. 


SEDUCTION. 

A  PARENT,  or  one  fit  loco  parentis ,  may,  under 
certain  circumstances,  maintain  an  action  for 
the  seduction  of  his  daughter.  Formerly  this 
action  was  held  not  to  lie  muntainable  without 
proof  that  the  relationship  of  master  and  ser- 
vant existed,  the  f^X  of  the  action  bein^— not 
the  seduction,  but  the  supposed  deprivation  of 
the  labour  or  semces,  of  the  daughter ;  and, 
although  the  child  be  not  under  the  roof  of 
the  parent  at  the  time  of  the  seduction,  yet  if 
she  be  a  minor,  and  is  only  casually  absent  on 
a  visit,  with  an  animus  revertendi,  this  will  be 
sufficient,  as,  in  such  cases,  the  implied  relation, 
ship  of  master  and  servant  is  continued.  Dean 
V.  Peel,  5  East,  47;  but  when  she  is  actually  in 
the  service  or  apprenticeship  of  another,  the 
action  cannot  be  maintained,  even  though  the 
master  be  the  seducer  j  Harris  v.  Butler ,  2 
Mee.  &Wels.  539;  15  L.O.  82,  unless  the 
wrong  lie  done  under  the  colour  of  a  contract. 
Speight  V.  Olieera,  2  Stark.  N.  P.  C.  493. 
But  a  constructive  service  must  be  proved  in 
all  cases.  Maunder  v.  f^enn.  Moo.  &  Mai.  323. 
These  rules  were  acted  on  in  a  recent  case, 
"vhich  has  already  been  reported  by  our  own  re- 
porter, 19  L.0. 415,  and  subsequently  by  Messrs. 
Meeson  &  Welsby,  vol.  6,  p.  55,  in  which  it 
was  held  that  an  action  cannot  be  maintained 
by  a  father  for  the  seduction  of  his  daughter, 
while  she  was  in  the  domestic  service  of  ano 
ther  person,  although  it  be  alleged  in  the  de- 
claration that  she  was  there  with  the  intention, 
on  the  part  of  her  father  and  herself,  th'at  she 
should  return  to  her  father's  when  she  quitted 
her  service  unless  she  should  go  into  another 
service.  "That  averment,"  said  Mr.  Baron 
Parke>  "was  evidently  inserted  for  the  purpose 
of  shewing  an  animus  revertendi  in  the  daughter, 
and  so  assimilating  this  case  to  those  in  which 
actions  have  been  held  to  lie  for  the  seduction 
of  a  girl  while  on  a  visit  to  a  friend.  {Booth  v. 
Charters,  and  Johnson  v.  M^Adam^  cited  5  East, 
47).  But  this  case  is  very  distinguishable  from 
those  I  here  the  girl  was  in  the  actual  service 
of  another  person,  and  her  intention  was  not 
to  return  at  any  definite  time  to  her  father's 


house,  but  only  on  her  dismissal  irom  ber  ser- 
vice, and  in  the  uncertain  event  of  her  not 
going  into  another  service.     That  an  action 
for  seduction  uill  not  lie  under  such  circum- 
stances, has  been  expressly  decided  in  Dean  v. 
Peel,  6  East,  45.    In  order  to  sustain  this  ac- 
tion, there  must  be  damnum  et  if^urid.    The 
pluntiff  not  baring  shewn  any  right  to  the  ser- 
rices  of  his  daughter  at  the  time  of  the  seduc- 
tion, there  is  here  damnum  absque  injuriL    A 
mere  temporary  absence,  undoubtedly,  would 
not  be  sufficient  to  defeat  the  action ;  but  that 
is  very  different  from  a  continued  and  tegular 
sendee." 

As  to  what  damages  may  be  recovered  in  an 
action  for  seduction,  see  15  L.  O.  306. 


NECES9ARIB8  FOR  INFANT. 

An  infant  may  enter  into  a  binding  contract, 
either  by  simple  contract  or  single  bill,  to  pay  a 
reasonable  price  for  necessaries;  viz.,  meat, 
drink,  apparel,  physic,  and  such  other  things 
as  are  necessary  to  his  comfort,  and  proper  to 
the  station  he  holds  insociety.  Co.  Litt.  172»and 
Afaddon  v.  ffhite,  2  T.  R.  159  ;  4  Camp.  164. 
The  whole  of  the  cases  on  this  subject  turn 
on  what  is  or  what  is  not  to  be  deemed  neces" 
sary.  This,  according  to  the  present  rule,  "  is 
that  which  is  bond  fide  purchased  for  use,  and 
not  merely  for  ornament,  and  which  consorts 
with  the  condition  and  rank  in  life  in  which 
the  party  moves."  Per  Jlderson  and  IM/e, 
B.B.,  6  Mee.  &  Wels.  48.  And  the  question  as 
to  what  are  and  what  are  not  necessaries  will 
be  left  to  the  jury.  In  a  recent  case  the  ques- 
tion was,  whether  the  son  of  a  gentleman  of 
fortune  and  a  member  of  parliament  was  liable 
for  the  following  articles  supplied  to  him  :  A 
fine  gold  ring,  \l.  Bs. ;  a  ring,  engraved  crest, 
&c.,  IBs.  i  a  short  gold  watch  chain,  2/.  2«. ;  a 
pair  of  pins,  18«. ;  a  ring,  W.  6#. ;  a  ring  U.  5«.; 
a  ring  repaired,  new  stone,  3«.  6^. ;  making 
together  8/.  Os.  &d.  And  the  following  was 
the  opinion  of  Mr.  Baron  Parke  on  the  point, 
which  was  confirmed  by  that  of  the  other 
learned  Barons.  "  It  seems  to  me  that  in  thb 
case  the  learned  judge  could  not  have  been 
properly  called  upon  by  the  defendant  to  non- 
suit the  plaintiff,  and  that  there  was  some  evi- 
dence tfo  go  to  the  jury  in  support  of  the  alle- 
gation in  the  replication,  that  the  goods  were. 
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%i  tbe  time  of  the  eale  and  delivery  thereof, 
'  necessaries  suitable  to  the  then  decree,  estate, 
and  condition  of  the  defendant.'    The  decision 
of  this  question  does  not  depend  in  any  dcji^ree 
upon  any  allowance  the  defendant  may  have 
had  from  his  father,  and  which  he  may  have 
mis-applied ;  that  must  be  considered  as  settled 
by  the  case  of  Burghart  v.  Hall,  4  M.  &  W. 
727 ;  but  the  question  is,  whether  the  articles 
furnished  are  properly  such  as  are  necessary 
and  suitable  to  the  station,  deg^e,  and  condi- 
tion of  the  defendant.    It  is  perfectly  clear, 
thai  from  the  earliest  time  down  to  the  present, 
the  word  '  necessaries '  was  not  confined,  in  its 
strict  sense,  to  such  articles  as  were  neces- 
sary to  the  support  of  life,  but  extended  to  ar- 
ticles fit  to  maintain  the  particular  person  in 
the  state,  station,  and  degree  of  life  in  which 
he  is;  and  therefore  we  must  not  take  the 
word  '  necessaries '  in  its  unqualified  sense,  but 
with  the  qualification  above  pomted  out.    Then 
the  question  in  this  case  is,  whether  there  was 
any  evidence  to  go  to  the  jury  that  any  of  these 
articles  were  of  that  description.    I  think  there 
are  t%vo  that  might  fall  under  that  description  ^ 
viz.  the  breast-pin  and  the  watch-chain.    The 
former  might  be  a  matter  either  of  necessity  or 
of  ornament ;  the  usefulness  of  the  other  might 
depend  on  this,  whether  the  watch  was  neces- 
sary ;  if  it  was,  then  the  chain  might  become 
necessary  itself.    Now,  it  is  impossible  for  us 
to  say  that  a  judge  could  withdraw  it  from  the 
consideration  of  the  jury,  whether  a  watch  was 
not  a  necessary  thing  for  a  young  man  at  col- 
lege, and  of  the  age  of  eighteen  or  nineteen,  to 
have.    That  being  so,  it  is  equally,  as  far  as 
the  chain  is  concerned,  a  question  for  the  jury : 
there  was,  therefore,  evidence  to  go  to  the 
jury.    The  true  rule  I  take  to  be  this, — that 
all  such  articles  as  are  purely  ornamental  are 
not  necessary*  and  are  to  be  rejected,  because 
they  cannot  be  requisite  for  any  one ;  and,  for 
such  matters,  therefore,  an  infant  cannot  be 
made  responsible.    But  if  they  are  not  strictly 
Df  this  description,  then  the  question  arises, 
whether  they  were  bought  for  the  necessary 
use  of  the  party,  in  order  to  support  himself 
properly  in  the  degree,  state,  and  station  of 
life  in  which  lie  moved ;  if  they  were,  for  such 
articles  the  infant  may  be  responsible.    That 
must  he  a  question  for  the  jury,  and  it  is  for 


them  to  decide,  upon  due  consideration,  whe- 
ther the  articles  were  of  such  a  description  or 
not,  and  here  the  jury  have  found  that  they 
were.  It  is  impossible  to  say  there  was  not 
some  evidence  to  go  to  the  jury  in  the  present 
case ;  that  being  so,  it  becomes  unnecessary  for 
us  to  inquire  as  to  the  other  matters  charged 
for."    Peters  v.  Fleming,  6  M.  &  W.  42. 


LAW  AND  PRACTICE  OF  EJECT- 
MENT.—No.  I. 

COSTS  IN  SECOND  ACTIONS. 

We  purpose  submitting  to  our  readers  a  short 
series  of  articles  on  the  Law  and  Practice  of 
Ejectment.  Since  the  abolition,  by  the  3  &  4 
W.  4,  c.  27,  of  all  real  actions,  except  Eject- 
ment, Quare  impedit,  and  Dower,  the  action 
of  Ejectment  has  become  of  increased  im- 
portance ;  and  it  will  be  useful  to  notice  the 
recent  decisions  relating  thereto,  accompanied 
by  a  general  but  concise  statement  of  the  law 
to  which  such  decisions  relate. 

Without  pursuing  any  elaborate  method, 
we  shall,  for  the  present,  treat  of  the  rules  ap- 
plicable to  second  or  new  trials  in  actions  of 
Ejectment. 

According  to  the  former  state  of  the  law,  one 
of  the  supposed  advantages  attending  the  ac« 
tion  of  ejectment  was,  that  a  man  might  try  the 
question  as  often  as  he  pleased,  (10  Mod,  I.) 
But  this  sometimes  proved  a  very  great  mis- 
chief, and  after  several  ejectments,  a  bill  of 
peace  was  sometimes  filed  in  Chancery,  to 
establish  the  prevailing  party's  title.  Where 
the  suit  began  in  (Jhancery  for  relief  touching 
incumbrances,  and  that  Court  ordered  the  de- 
fendant to  pursue  an  ejectment  at  law  there, 
after  one  or  two  ejectments  tried,  and  the 
right  settled  to  the  satisfaction  of  the  Court,  it 
ordered  a  perpetual  injunction  against  the 
defendant.  It  seems  that  the  distinction 
made  as  to  the  originating  of  the  proceedinirs 
at  law  or  in  equity,  does  not  obtain  at  present ; 
and  courts  of  equity  will  grant  a  perpetual  in- 
junction in  either  case,  after  repeated  trials, 
and  a  satisfactory  determination  of  the  f|ues- 
tion.  See  Earl  of  Bath  v.  SAerwin,  1  Br.  P.  C. 
217;  Barefoot  y.  Fry,  Bvinh.  \  58;  Leighiony. 
Le'fghton,  1  P.  Wms. ;   Goodright  v.  Harwood, 
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Changes  in  the  Law. — On  the  Usury  Laws. 


Proceedings  at  Law,"  which  recites  that  mniy 
crood  subjects  of  this  realm  have  been  and  daily 
are  undone  by  such  suits,  contrary  to  the  inten- 
tion of  the  said  statute  of  Queen  Elizabeth ;  but 
the  same  evil,  notwithstanding,  doth  still  pre- 
vail and  increase,  and  it  is  expedient  to  make 
further  provisions  for  the  orevention  thereof: 
Now  be  it  enacted  by  the  Queen's  most  excel- 
lent majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled, 
and  by  authority  of  the  same«  that  the  said  re- 
cited act  of  the  forty-third  of  Elizabeth,  so  far 
as  it  relates  to  costs  in  actions  of  trespass,  or 
trespass  on  the  case,  and  so  much  of  the 
twenty- second  and  twenty-third  of  Charles  the 
Second  as  relates  to  costs  in  personal  actions, 
be  and  they  are  hereby  repealed. 

2.  Costs  not  to  be  recovered  in  action  oftres- 
pasSy  or  of  trespass  on  the  case,  where  damaffeg 
recovered    are   less  thun    4()«.,    unless    upun 

judge*s  certificate^  fyc, — And  be  it  enacted, 
that  if  the  plaiutilf  in  any  action  of  trespass, 
or  of  trespass  on  the  case,  brought  or  to  be 
brought  in  any  of  her  Majcsty*s  courts  at 
Westminster,  or  in  the  court  of  Common  Pleas 
at  Lancaster,  or  in  the  court  of  Common  Pleas 
at  Durham,  shall  recover  by  the  verdict  of  a 
jury  less  damages  than  forty  shillings,  such 
plaintiff  shall  not  be  entitled  to  recover  or  ob- 
tain from  the  defendant,  in  respect  of  such 
verdict,  any  costs  whatever,  whether  it  shall 
be  given  upon  any  issue  or  issues  tried,  or 
judgment  shall  have  passed  by  default,  unless 
the  judge  or  presidmg  officer  before  whom 
such  verdict  shall  be  obtained  shall  immediately 
afterwards  certify  on  the  back  of  the  record, 
or  on  the  writ  of  trial  or  writ  of  inquir}',  that 
the  action  was  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages  for 
the  trespass  or  grievance  for  which  the  action 
shall  have  been  brought,  or  that  the  trespass 
or  grievance  in  respect  of  which  the  action 
was  l)rought  was  wilful  and  malicious. 

3.  Act  not  to  extand  to  deprive  plaintiffs  of 
costs  in  actions  for  trespass. — Provided  always, 
and  be  it  enacted,  that  nothing  herein  con- 
tained shall  extend  to  or  be  construed  to  ex- 
tend to  deprive  any  plaintiffs  of  costs  in  any 
action  or  actions  brought  for  a  trespass  or 
trespasses  over  any  lands,  commons,  wastes, 
closes,  woods,  plantations,  or  inclosurcs,  or 
for  entering  into  any  dwellings,  outbuildings, 
or  premises  in  respect  of  which  any  notice  not 
to  trespass  thereon  or  therein  shall  have  been 
previously  served,  by  or  on  behalf  of  the  owner 
or  occupier  of  the  land  trespassed  over,  upon 
or  left  at  the  last  reputed  or  known  place  of 
abode  o^  the  defendant  or  defendants  in  such 
action  or  actions. 

In  the  bill  on  which  this  act  is  founded,  it 
was  proposed  to  take  away  the  costs  in  all 
personal  actions,  where  less  than  40«.  was  re- 
covered ;  but  the  act  as  passed  applies  only 
to  actions  of  trespass  and  trespass  on  the  case. 
The  power  given  to  the  judge  to  certify  must 
be  exercised  immediately  after  the  trial. 


BAD  POLICY  OF  THE  PARTIAL  RE- 
PEAL OF  THE  USURY  LAWS. 


A  pamphlet  with  the  above  title  "  By  a  Law- 
yer" (published  by  J.  S.  Hodaon,  Fleet  Street,} 
points  out  the  ill  effects  of  the  repeal  of  the 
usury  laws  on  bUk,  notes,  &c. 

••  The  principal  arguments  (he  says)  brought 
forward  in  support  of  this  measure 'were,  that 
it  would  facilitate  the  circulation  of  money,  and 
be  more  beneficial  to  borrowers,  ai^d  conse- 
quently to  trade  and  commerce,  than  the  ex- 
pensive mode  of  granting  annuities,  or  the 
taking  of  goods  at  exorbitant  prices  in  part 
upon  dibcounting  bills—evils  no  doubt  of  great 
magnitude.  But  those  transactions  were 
watched  with  suspicion,  and  frequently  set 
ahide  as  mere  evasions  of  the  law  j  and  were 
cornparitively  of  limited  amount." 

He  then  proceeds  to  discuss  the  two  prind- 
pal  questions. 

"First,  with  respect  to  ike  increase 4>f  the 
circulation  When  it  is  considered  how  many 
actual  usurers  and  extortioners  existed  before 
the  first  partid  repeal,  and  how  many  more 
would  have  existed  but  for  fear  of  the  law; 
does  it  require  much  sagadtyto  prove  that 
these  persons  immediately  after  the  first  par- 
tial repeal  in  IKM,  commenced  their  well-or- 
ganiz^  operations  against  their  fellow-men, 
and  have  continued  them  to  the  present 
moment. 

"  Each  of  the  money  lenders  collects  and 
hoards  his  money  in  his  strong  box,  or  at  his 
banker's,  for  the  purpose  of  using  it  in  dis- 
counts upon  exorbitant  terms,  varying  from 
twenty  to  fifty  per  cent,  and  often  much  higher. 
They  accumulate  their  respective  hoards  in 
preference  to  paying  their  own  lawful  engage- 
ments, or  investing  their  money  in  the  usual 
modes  of  trade  or  commerce,  or  of  advandng 
it  in  the  ordinary  way.  Some  have  their 
hoards  to  the  amount  of  10,000/.,  some  more, 
some  less,  but  every  one  to  a  considerable  ex- 
tent. •  •  • 

*'  This  system,  injurious  and  discreditable  as 
it  is,  has  now  extended  itself  to  the  most  reapec- 
table  merchants  and  bankers,  and  even  to  the 
Bank  of  England  itself,  who  are  driven  by  this 
law,  and  the  practice  arisiug  out  of  it,  to  adopt 
the  same  system  of  extortion,  although  not  to  so 
great  an  extent,  in  their  own  defence.  Even 
clubs  are  now  formed  all  over  the  town,  for 
raising  money  amongst  the  members  to  lend 
upon  exorbitant  terms  i  and  the  whole  king* 
dom  forms,  as  it  were  only  two  classes,  namelyt 
the  plunderers  and  the  victims;  whereas,  if 
the  repeal  laws  had  not  passed,  all,  except  the 
old  determined,  systematic,  and  shameless 
usurers — ^the  Ralph  Nichlebys — would  have  lent 
their  money,  Hy,  and  freely  too,  at  5/.  per  cent, 
and  been  satisfied  with  it,  or  they  would  have 
circulated  it  in  trade  or  commerce. 

'*  The  result  of  the  prei^ent  system  is,  that, 
although  no  one  can  calculate  the  aggregate 
amount  of  the  several  hoards,  money  to  an 
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enormotts  extent  Iskept  idle  and  unproductive, 
wliicfa  would  otherwise  have  come  into  circu- 
lation. If  any  one  doubts  the  truth  of  my  as- 
sertions, let  him  inquire  among  the  trading 
classes  and  professional  men,  and,  indeed,  of 
any  persons,  except  those  who  are  base  enough 
to  live  upon  their  neighbours*  necessities,  and 
he  will  be  convinced  of  the  ruinous  scarcity 
of  money.  The  names  of  some  of  these  wretch- 
ed men  have  come  to  my  knowledge,  and  I 
should  feel  little  difficulty  in  holding  them  up 
to  public  execration;  but  as  they  are  now 
sanctioned  by  the  unwise  law  I  have  referred 
to,  there  would  be  little  use,  and  perhaps  some 
hazard,  in  doing  so. 

*'  It  seems  to  me  undeniable  that,  instead  of 
increasing  or  facilitating  the  circulation  of 
money,  the  effect  has  been  directly  the  reverse  ; 
and  it  is  by  no  means  an  exaggeration  to  assert, 
that  in  the  aggregate,  taking  the  whole  king- 
dom, the  amount  constantly  xept  out  of  circu- 
lation cannot  be  less  than  several  millions.  It 
is  acknowledged  on  all  hands  that  there  is, 
and  has  been  for  some  time,  an  awful  scarcity 
of  money  amongst  all  classes ;  and  1  am  satis- 
fied that  the  repeal  of  the  usury  laws  is  the 
prindpal,  if  not  the  sole  cause.'* 


The  writer  then,  for  the  sake  of  argument, 
admits  that  the  repeal  does  facilitate  or  in- 
crease the  circulation  of  money;  and  asks, 
secondly — Whether  it  does  so  benefictallp  to 
the  public  ? 

''  I  can  perfectly  well  understand  that  if  a  per- 
son has  a  speculation,  or  a  new  inventioD  on 
band,  from  which  if  successful,  he  is  likely  to 
derive  very  large  profits,  it  may  answer  his 
purpose  to  pay  the  large  rates  of  interest  which 
the  money-lenders  are  in  the  haliit  of  demand- 
ing ;  but  how  few,  comparatively,  are  these 
cases  to  the  numbers  requiring  money  ac- 
commodation. Ninety-nine  in  every  hundred 
persons,  who  apply  for  accommodation,  con- 
sist of  regular  tradesmen,  and  men  engaged  in 
some  professions,  respectable  men, — the  great 
stay,  in  feet,  of  the  nation, — and  bearing  the 
greatest  burthen  of  the  state ;  struggling  against 
the  tide,  and  endeavouring  to  preserve  their 
credit,  and  conceal  their  distresses,  they  submit 
to  impositions,  which,  under  other  circum- 
stances, they  would  not  think  of  doing,  until 
their  whole  substance  is  absorbed,  and  nothing 
is  left  for  their  more  honest  creditors;  their 
profits,  which  should  have  gone  to  maintain 
their  families,  capital  and  aH,  are  gone  into  the 
coffers  of  the  infamous  usurer.    And  it  is  fre- 

auently  made  a  charge  agiunst  them,  in  case 
icy  become  insolvent  or  bankrupts,  that  they 
borrowed  money  at  so  ruinous  a  rate.  Nor  do 
I  say  that  they  are  altogether  free  from  blame 
in  that  respect ;  but  when  a  man  submits  to 
such  impositions,  he  never  -does  it  willingly, 
and  always  in  hopes  of  being  able,  by  making 
the  sacrince,  to  weather  the  storm,  and  get 
over  his  difficulties.  Few  men  have  nerve 
enough  to  stop  in  time,  and  peremptorily  re- 
sist even  a  relief  of  that  ruinous  kind — ^they 
submit  to  it  rather  than  expose  the  state  of 
*heir  circumstances  to  their  friends.    To  lay  the 


blame  upon  the  poor  borrower,  appears  to  me 
most  unjust.  The  blame  shoiua  be  more 
properly  fixed  upon  those,  who,  devoid  of  all 
feehng,  except  tne  love  of  gain,  extort  from 
their  victims  such  heavy  discounts.  Will  any 
tradesman  tell  me  that  he  can  afford,  out  of 
im  faur  and  lej^itinuite  profits,  to  pay  twenty, 
twenty.five.  thirty,  and  upwards,  per  cent.,  for 
I  he  use  of  money  ? — It  is  absurd  to  suppose  it. 
Yet  is  it  not  notorious  that  these  sums,  and 
much  greater,  are  demanded,  and  paid,  for 
money  accommodation  ;  and  if  that  is  so,  is  it 
not  plain  that,  even  if  the  repeal  of  the  usury 
laws  does  facilitate  or  increase  the  circulation 
of  money,  which  I  think  I  have  shewn  is  far  from 
being  the  case,  it  does  so  upon  terms  that, 
instead  of  being  beneficial  to  the  public,  are  ab- 
solutely ruinous. 

*'  (t  is  a  great  mistake  to  suppose  that  money 
is  like  any  other  marketable  commodity. 
Stock  may  be,  but  money  is  not.  Marketable 
commodities  are  purchased  "  out  and  out;"  and 
persons  requiring  them,  go  to  the  shops  which 
will  serve  them  upon  the  best  terms,  and  with 
the  best  article — and  the  article  is  not  to  be  re- 
turned, but  becomes  the  property  of  the  pur- 
chaser. But  if  a  man  wants  money,  he  is  very 
fearful  lest  any  persons  should  know  it;  he 
conceals  his  wants  from  the  world,  and  flies  to 
those  from  whom  alone  he  can  obtain  it,  and  is 
consequently  forced  to  submit  to  anjr  terms, 
however  unreasonable  or  unjust.  Besides,  he 
borrows  the  money — he  does  not  purchase  it, 
but  has  to  return  it  by  a  given  time,  or  dread 
the  cruel  and  bitter  consequences.  In  short, 
to  save  his  credit,  he  submits  to  the  terms  im- 
posed, and  becomes  the  easy  victim  of  the 
usurer : — he  conceals  first  his  want  of  money, 
and  afterwards  conceals  the  feet  that  he  has 
been  weak  enough  to  submit  to  being  plundered 
with  his  eyes  open.  The  sequel  can  be  better 
imagined  than  expressed. 


NOTES 
ON  THE  LEGAL  EXAMINATION. 

BT  A  BYSTANDER. 


In  the  neighbourhood  of  the  Temple  are  many 
of  those  respectable  lodging  houses,  which  are 
so  convenient  for  country  gentlemen  of  the 
law,  during  their  occasional  visits  to  London. 
In  the  common  room  of  one  of  them,  the 
scene  of  our  labours  is  primarily  laid,  but  we 
shall  take  the  liberty  of  shifting  the  scene,  and 
of  disregarding  the  unities  of  time  and  place, 
as  may  DC  most  agreeable  to  convenience  or 
caprice. 

It  was  evident  from  the  appearance  of  the 
young  gentlemen  there  assembled  on  the  day 
previous  to  a  legal  examination  (but  whether 
the  first,  or  the  last,  or  any  other,  it  is  imne- 
cessary  to  mention,)  that  business  of  the  great > 
est  importance  had  brought  them  to  town. 

Although  they  were  strangers  to  each  other. 
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they  were  evidently  in  pursuit  of  one  common 
object.  Covered  by  the  hat  of  one,  was  a  Com- 
mon Law  Boo](  of  Practice — a  work  on  Con* 
veyandnii^— and  another  on  Wilis.  Next  to  that 
was  the  Articled  Clerk's  Manual ;  and  in  each 
of  the  four  comers  of  the  room,  some  one  or 
more  of  the  above  mi|riit  be  found  with  a 
Chancery  Practice,  "the  Dook"  on  Powers. — 
somebody  on  Mortgages,  and  a  variety  of  others 
which  had  been  more  or  less  in  requisition 
during  the  course  of  the  day. 

These  embryo  lawyers,  (for  such  in  reality 
they  were)  had  merely  exchanged  the  ordinary 
civilities,  until  one  of  them  of  the  name  of 
Singleton,  addr^sing  himself  to  a  stripling  of 
Xwo-and-twenty,  of  the  name  of  Gabriel  Newton, 
asked  him  if  he  came  to  be  plucked.  The  latter 
did  not  understand  the  expression,  and  there- 
fore requested  Singleton  to  explain  himself; 
which  he  did  by  enquiring  if  he  had  come  up 
to  be  examined;  but  before  the  answer  was 
given,  the  door  opened,  and  in  came  three 
other  of  the  gentlemen  : — Mr.  Neverton,  Mr. 
Ready,  and  far,  Neverfear,  who  had  accidently 
met  at  the  front  door,  and  internipted  the  col- 
loquy, by  at  once  declaring  that  they  had  all 
come  on  the  same  errand,  and  the  conversa* 
tion  soon  became  free. 

It  should  be  said  that  Gabriel  Newton  was 
not  only  the  junior  of  the  party,  but  the 
pride  and  hope  of  a  widowed  mother  and  two 
lovely  sisters,  from  one  of  whom  he  had  that 
very  morning  received  an  affectionate  letter, 
entreating  him  '*  not  to  be  over  anxious."  as- 
suring him,  that  "all  would  go  well"  and  that 
she  was  sure  he  would  pass.  This  advice  he 
was  vainly  attempting  to  follow,  but  it  was 
impossible;  the  resmt  of  the  examination 
would  bring  with  it  too  much  of  huffpiness  or 
disappointment  to  those  he  loved,  to  be  re- 
garded otherwise  than  with  the  most  intense 
anxiety,  which  the  letter  had  increased  rather 
than  diminished,  and  at  the  very  moment  when 
Singleton's  eye  was  a^n  directed  towards 
him,  Gabriel  involuntarily  exclaimed,  "  I  wish 
she  had  not  written."  This  was  enough  for  the 
light-hearted  Singleton,  who  somewhat  rudely 
assured  his  new  friends  that  Mr.  Newton  had 
had  a  letter  from  his  favorite,  who  would  not 
grant  him  the  Brst  favor  till  he  had  passed  his 
examination. — (tabriel  denied  this,  and  with 
genuine  simplicity  assured  them  the  letter  was 
from  his  sister.  Singleton,  however,  affected 
to  disbelieve  him,  declaring,  that  if  twenty 
sisters  had  written  to  him  he  could  not  have 
pulled  such  a  long  face.— Gabriel  was  silent. 

Neverton,  who  was  a  much  more  steady 
personage  than  Singleton,  though  at  the  same 
time  not  so  desponding  as  Newton,  addressed 
himself  to  Mr.  Neverfear,  asking  him  if  he 
exoected  to  pass,  and  what  course  of  study  he 
haa  been  pursuing  ?  Neverfear,  who  appeared 
much  surprised  at  the  first  branch  of  the  en- 
quiry, replied  that  "  he  assuredly  did,  or  he 
should  uot  have  come  up ;"  and  to  the  second 
that  he  had  got  the  statute  of  Wills  by  rote, 
had  looked  into  Sugdcu,  read  a  <  hancery 
Practice  twice  over,  and  twenty  other  books 
wluch  he  had  quite  forgotten,  in  addition  to 


which  be  had  read  three  hundred  pa^es  of 
Archbold  since  Satarday,  and,  as  we  thought, 
impudentiy  said,  he  was  quite  a  match  for  the 
Examiners  themselves.  Newton  heard  this 
with  surprise,  every  book  that  Neverfear  had 
named,  and  fifty  others^  he  had  anxiously  stu- 
died, but  was  unhappily  oppressed  by  the  idea 
that  the  verv  books  he  nad  noi  read  would 
prove  to  be  tliose  he  ought  to  have  read. 

Singleton  declared  that  he  had  read  aa  much 
as  opportunity  and  inclination  would  let  hioip 
but  that  he  had  much  rather  go  a  hunting 
blindfold  than  go  up  to  be  examined  without 
first  knowing  the  questions  he  should  be  asked. 
It  was  tantalizing  a  fellow  unnecessarily,  and  he 
thought  that  instead  of  having  seventy-five 

Questions,  som<i  of  which  would  puzzle  a  Lord 
Chancellor,  to  be  answered  at  sight,  it  would  be 
better  to  publish  three  hundred  questions  prior 
to  each  term,  afterwards  dividing  them  into 
three  lists,  one  to  be  given  to  each  candidate 
uu  entering  the  Hall,  or  Sweating  Room,  as  he 
chose  to  call  it,  and  requiring  two-thirds  in 
each  dewtutment  to  be  correcUy  answered  in 
the  candidate's  own  words. 

•To  this,  Neverfear,  Ready,  and  Neverton 
assented,  but  Newton  was  too  much  engrossed 
by  the  present  plan  to  think  of  any  other. 

Reaov  said,  he  had  adopted  a  better  plan 
than  Mr.  Neverfear's,  that  is  to  say,  he  had 
not  leamt  his  law  by  rote,  but  had  got  it  at  his 
finder's  ends,  where,  as  the  examination  would 
be  m  writing,  he  sagaciously  observed,  it  would 
be  most  wanting. 

It  would  have  puzzled  Mr.  Gnmey  and  his 
establishment  to  note  down  all  that  foUowed. 
Suffice  it  to  say,  that  it  was  at  length  unani- 
mously agreed  they  should  all  breakfast  toge- 
ther the  following  morning,  and  then  proceed 
to  the  Hall  with  the  best  grace  they  could. 

Fastidious  persons  (and  there  are  thousands 
in  the  world)  will  probablv  consider  our  re- 
maining in  the  room  as  decidedly  improper, 
especially  when  we  state  that  we  have  passed 
the  juvenile  age  of  fifty-four;  but  we 
have  always  despised  humbug  in  eveiy  shape, 
especially  that  of  fastidiousness,  and  therefore 
particularly  addressing  ourselves  to  all  fastidi- 
ous persons,  we  had  a  right  to  be  there,  and 
were  deter mine<l  to  exercise  it.  We  saw  that 
something  was  going  on  differing  from  the  or- 
dinary wear  and  tear  of  every-day  life,  and, 
although  personally  uninterested,  we  were  not 
unconcerned,  for  we  felt  an  interest  in  the 
success  of  Gabriel  Newton.  For  this  purpose 
therefore,  we  not  only  staid  till  the  very  last, 
but  determined  to  join  the  party  at  the  break- 
fast table  the  following  morning,  where  all  our 
readers  may  soon  expect  to  find  us. 


Prizes  ai  the  Esanwuition. — Sehctums /ram  Correspondence, 


dOi 


PRIZES  AT  THE  EXAMINATION. 


SELECTIONS 
FROM   CORRESPONDENCE. 


Wb  understand  that  several  of  the  Examiners, 
including  some  of  the  Masters  *of  the  Common 
Law  Courts,  are  fiivourably  disposed  towards 
the  proposal  of  awarding  prizes  to  the  candi- 
dates who  stand  first  and  second  in  point  of 
excellence.  We  therefore  insert  the  following 
communication  on  this  subject  :— 


It  is  but  natural  for  an  articled  clerk  who 
has  to  spend  so  much  of  his  time  in  prepa- 
ration for  his  examination,  to  complain,  that 
however  creditably  he  may  pass  his  examina- 
tion, he  is  to  be  excluded  from  receiving  any 
token  of  merit,  and  to  be  classed  with  those 
whom  the  Examiners  scarcely  think  deserving 
of  being  allowed  to  pass  at  ail :  and  more  es- 
pecially so  when,  he  sees  the  labours  of  the 
roediciu  and  other  students  rewarded  accord- 
ingto  their  desens. 

The  law  students  are  the  only  ones  who 
are  without  an  opportunity  of  distinguishing 
tliemselves,  and  gaming  the  credit  from  .heir 
friends  which  acknowl^ged  merit  always  re- 
ceives. Even  if  it  were  not  thought  proper 
to  give  a  medal  or  books,  or  otber  prizes  to 
the  student  who  had  passed  his  examination 
to  the  greatest  satisfaction  to  the  Examiners, 
surely  there  could  be  no  objection  to  give  cer- 
tificates of  merit,  as  is  done  in  all  the  classes 
at  the  London  University,  as  wel]  as  giving 
them  prizes. 

This  would,  there  can  be  no  doubt,  be  a  very 
great  stimulus  to  the  law  students,  and  it  is 
but  following  up  the  principle  of  the  exami- 
nations. There  cannot  be  a  aoubt,  either,  that 
it  would  tend  very  much  to  raise  the  character 
of  the  profession.  Why,  then,  delay  any  longer 
carrying  out  this  improvement  ?  1  do  not 
know  on  whom  the  making  of  this  improve. 
ment  rests,  but  whoever  it  may  be,  the  reason- 
ablenesa  of  the  thing  is  so  plain  that  there 
could  (if  brought  forward  in  a  proper  manner] 
be  no  objection  to  try  the  experiment. 

It  costs  each  examinant  30/  before  he  can 
lie  admitted ;  and  surely  out  of  this  some  fund 
might  be  set  aside  for  the  purchase  of  books, 
or  any  other  marks  of  esteem  it  is  thought 
proper  to  award  to  those  who  have  passed  their 
examination  most  creditably. 

I  am  an  articled  clerk,  and  though  I  am 
anxious  to  make  myself  master  of  the  law, 
without  reference  to  my  examination,  yet,  if  1 
knew  that  my  industry  would  be  rewarded,  it 
would  make'  a  very  material  diflereuce,  for  I 
should  then  try  to  pass  creditably,  and  with  as 
much  honor  as  possible,  knowing,  as  I  should, 
that  it  would  be  a  pleasure  to  my  friends,  and 
would  in  no  inconsiderable  degree  enhance 
ruy  future  prospects. 

An  Articlbd  Clerk. 


POLICB  MAGISTRATES*  DECISIONS. 

A.  appears  before  a  magistrate  under  a  false 
charge  of  assault ;  but  the  magistrate  believes 
it  true,  and  summarily  adjudicates  that  A,  must 
find  sureties  to  keep  the  peace  for  six  months, 
and  give  twenty-four  hours'  notice;  but  on 
the  following  day  A,  finds  the  decision  altered 
in  his  absence,  and  unknown  to  him,  that  he 
shall  find  the  same  sureties  to  appear  at  the 
sessions  to  answer  any  indictment  that  may  be 
preferred  against  him ;  thus  givings  the  party 
an  opportunity  to  put  A.  to  further  trouble, 
inconvenience,  and  great  expense. 

To  this  altered  decision  in  A'%  absence,  and 
without  his  knowledge  and  consent,  A.  ob* 
jected,  and  protested  against  it  in  the  presence 
of  his  bail,  but  he  was  told  he  must  consent 
or  return  to  prison  until  the  sessions  com- 
menced ;  and  he  was  conseouently  compelled 
to  submit.  The  party  inaicted  A.  on  the 
false  charge  at  the  sessions ;  he  met  the  triid 
and  was  acquitted.  He  afterwards  indicted 
the  party  for  conspiracy — they  met  the  trial 
and  were  found  guilty. 

If  the  maifistrate's  decision  had  not  been 
altered,  A.  would  have  had  only  to  prosecute 
for  conspiracy. 

Had  tne  magistrate  the  power  to  alter  bis 
decision  unknown  to  /#.  and  his  bail  ?  If  he 
had  not,  is  he  liable  to  it  for  the  expense  and 
inconvenience  he  was  put  to  in  defending  a 
prosecution  which  coula  not  have  taken  place 
had  the  summary  decision  remained  unaltered  ? 

SCRUTATOB. 


ATTENDING  SOMMONSBS  BT  JDMOR  CLBRKS. 

It  has  often  occasioned  surprise  in  my  mind 
that  inexperienced  junior  clerks  should' be  en- 
trusted with  an  important,  though  non -remune- 
rative part  of  common  law  practice : — 1  refer  to 
attending  summonses  before  a  Judge  at  Cham« 
bers,  in  many  cases  of  infinite  moment  to  the 
interest  of  the  client,  although  unguardedly 
supposed  to  be  mere  matter  of  course  applica- 
tions. An  instance  of  the  kind  was  brought 
before  the  Court  of  Exchequer,  where  1  hap- 

fened  to  be  attending,  illustrative  of  my  views, 
t  appeared  by  the  statement  of  counsel  that 
the  defendant  had  taken  out  a  summons  to 
plead  several  matters  to  a  declaration  on  a  bill 
of  exchange,  and  his  first  plea  was  denial  of 
the  acceptance,  which  a  learned  Baron  at  Cham- 
bers disallowed.  The  cause  was  tried  and  a 
verdict  found  for  the  plsuntiff.  Now  the  effect 
of  the  pleadings,  as  they  appeared  upon  the 
record  was,  that  the  plaintiff  was  not  under 
the  necessity  of  producing  the  bill ;  and  upon 
the  application  for  a  new  trial,  some  important 
facts  were  stated  which  would  justify  the  couii- 

Isel  in  inferring  that  had  not  the  plea  been  dis- 
allotved,  the  plaintiff  would  not  have  rccuvered. 
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The  learned  Baron  said  he  remembered  the 
drcumBtance,  and  that  the  rammons  was  at- 
tended by  some  person  who  knew  nothing 
whatever  of  the  cause,  and  could  not  answer 
the  Guestion  he  put  why  it  was  wished  that 
the  plea  should  be  upon  the  record,  and  he 
therefore  ordered  it  to  be  struck  out:  the 
consequence  is,  that  the  defendant  has  lost  the 
cause,  and  he  is  refused  a  new  trial. 

W.  W.  E. 


CHARGE  FOR  8BARCHINO  FOR  JVDGMBNTS. 

'*  A  Reader  "  states  that  in  making  a  general 
search  for  judgments  at  the  Queen's  Bench 
Office,  they  charge,  besides  the  2$  6d.  fee  for 
search,  6d,  for  every  name  you  extract,  and 
justify  the  charge  under  the  14th  division  of 
the  Table  of  Fees,  considering  every  name,  &c 
you  take  a  minute  of,  as  a  folio,  and  an  ex 
tract  made  by  them,  although  they  do  not  do 
it;  and  the  Common  Pleas  and  Exchequer 
only  make  the  general  search  charge  2s,  6d. 
It  is  a  question  of  some  importance  when  you 
have  to  search  a  common  name,  such  as  John 
Joiips,  living  in  London  or  its  suburbs,  you 
may  have  to  take  minutes  of  fiftv  of  that  name, 
perhaps  not  one  of  whom  is  tiie  person  you 
are  searching  for  or  against.  Can  any  of  our 
readers  say  if  such  a  charge  is  justifiable,  and 
if  so,  why  the  Courts  differ  in  it  ? 


SWEARING  AFFIDAVITS. 

The  inconvenience  sustained  by  the  profes- 
sion in  dancing  attendance  at  Westminster  and 
at  the  Judges  Chambers,  to  swear  allidavits,  is 
so  great,  that  I  am  induced  to  hope  an  appli- 
cation will  be  made  in  the  proper  quarter  to 
enable  solicitors  and  others  to  depose  to 
affidavits  before  members  of  their  own  profes- 
sion, as  is  practised  in  the  country.  1  have 
recently  had  two  attendances  at  Westminster, 
and  a  third  at  chambers,  the  former  at  a  dis- 
tance of  some  three  miles  from  my  place  of 
Imsiness.  Civis  A. 


SUPERIOR  COURTS. 


Eartt  Cfisnttllor'if  Court. 

MDNCDPATIVB  LEfJAGT. 

A  sum  qf  money  paid  in  respect  of  a  verbal 
direction  of  a  Hying  person  is  not  a  dis- 
charge  of  a  legacy  of  like  amount,  given  to 
the  same  pttriy  by  the  same  person* s  will; 
nor  can  it  be  recovered  or  set-ojf  against 
the  demand  of  the  latter  legacy,  there  being 
no  mistake  or  misnpprehension  of  law  on 
the  part  of  the  person  paying. 

Mr.  John  Eason,  of  Bridge  Farm,  near 
Taunton,  Somersetbhire,  by  his  will,  dated  in 
1816,  gave,  among  other  legacies,  one  of  1000/. 
to  Dr.  William  Metford,  in  case  Miss  Elizabeth 
Eason,  testator's  sitter,  to  whom  he  gave  nower 
of  disposing  of  all  his  large  property,  both  real 
and  personal,  should  not  make  any  disposition 


of  the  same.  He  died  in  1817*  Miss  Eason 
took  possession  ol  the  property,  and  made  her 
will  in  1828,  bv  which,  after  giving  some  lega- 
cies, she  gave  the  whole  residue  of  her  property 
to  Mr.  John  Weston  Peters,  subject  to  the 
legacies  given  by  her  brother's  wUl,  and  she 
appointea  Mr.  t^etera  her  executor.  She  af- 
terwards made  several  codicils  to  her  will,  and 
in  the  year  1830,  on  the  13th  of  July,  late  at 
night,  considering  that  she  was  going  to  die, 
she  desired  Mr.  Peters  to  be  sent  for.  He 
came,  and,  in  his  presence,  and  in  the  presence 
of  Dr.  Kinglake  aud  Mr.  Nicholetts,  JVIiss 
Eason's  medical  attendant  and  solicitor,  and 
also  in  the  presence  of  her  servants,  she  sud 
to  Mr.  Peters—"  Give  Dr.  Metford  lOOCW.  and 
Mr.  Nicholetts  500/.  more  than  I  have  given 
by  my  will,"  or  words  to  that  effect,  for  the 
witnesses  differed  as  to  the  exact  words  used. 
She  lived  afterwards  to  make  a  codicil  to  her 
will,  but  she  made  no  mention  of  this  legacy  to 
Dr.  Metford,  Soon  after  her  death  mt.  Ni- 
choletts, the  solicitor  of  Mr.  Peters,  by  his 
direction,  wrote  to  Dr.  Metford  that  by  the 
verbal  direction  of  Miss  Eason  he  had  to  pay 
him  1000/. ;  that  there  had  been  a  legacy  of 
1000/.  left  him  by  Mr.  Eason*s  will ;  but  that 
legacy  was  not  valid,  as  appeared  on  examina- 
tion of  the  wills  of  Mr.  and  Miss  Eason.  Dr. 
Metford  met  !VIr.  Nicholetts  by  appointment, 
aod  receiving  a  cheque  for  900/!  (the  other 
100/.  bemg  retained  in  respect  of  the  legacy 
duty)  he  gave  a  receipt  for  it,  expressing  it  to 
be  received  by  him  in  respect  of  the  legacy 

g'lven  to  him  by  the  verbal  directions  of  Mihs 
ason  ;  and  he  told  Mr.  Nicholetts  at  the  same 
time  that  he  would  claim  the  other  legacy  un- 
der the  will.  He  accordingly  filed  his  bill 
against  the  residuarv  legatee  and  executor  in 
1834.  The  Vice  <  hancellor  made  a  decree, 
declaring  the  plaintiff  entitled  to  the  legacy  of 
1000/.  under  Mr.  and  Miss  Eason's  wil£ ;  but 
referred  it  to  the  Alaster  to  inquire  and  state 
whether  the  legacy  mentioned  in  the  wills  had 
been  paid  to  the  plaintiff,  with  liberty  to  state 
special  circumstances  The  defendant  ap- 
pealed from  that  decree  to  the  Lord  Chancel- 
lor, who,  however,  affirmed  the  declaration  as 
to  plaintiff 's  right  to  the  legacy  luder  the  will, 
but  varied  the  terms  of  reference  to  the  Master 
by  substituting  the  words  "  for  what  purpose 
and  under  what  circumstances  the  900/.  was 
paid  to  plaintifl.'*  The  Master  reported  that 
It  appeared  to  bim  on  the  evidence  produced  to 
him  that  the  900/.  was  paid  in  respect  of  the 
verbal  legacy.  Exceptions  were  taken  by  the 
defendant  to  the  report,  and  they  were  over- 
ruled by  the  f^ce  Chancrllor,  The  matter 
now  came  before  the  Lord  Chancellor  on  peti- 
tion of  appeal  from  the  f^ce  Chancellor's  order, 
overruling  the  exceptions,  and  also  on  further 
directions. 

Mr.  ff^igram,  for  the  defendant.— There  was 
no  doubt  that  the  nuncupative  legacy  was  void, 
and  Mr.  Peters  was  not  bound  to  pay  it.  The 
payment  made  was  in  discharge  of  what  was  pro- 
perly left  to  the  plaintiff.  Even  in  the  words 
spoken  by  Miss  Kason.  it  was  doubtful  whethe «* 
she  meant  to  give  the  plaintiff  any  more  t^ 
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was  given  by  the  wili.    Some  of  the  penons 

S resent  believed  the  words  to  be :  "  Give  Dr. 
f  etford  1000/.  and  Mr.  Nicholetts  500/.  more 
than  J  have  given  by  my  will/'  which  colloca- 
tion of  the  words  would  give  an  additional 
legacy  to  Mr.  Nicholetts,  and  not  to  Dr.  M et- 
ford.    She  had  not  given  Dr.  Metford  any 
legacy  by  her  will ;  her  brother  had.    She  af- 
terwards made  a  codicil  to  her  will,  but  said 
nothing  about  this  additional  legacy  to  Dr. 
Metford.    It  could  not  be  her  intention  that 
he  should  have  more  than  one  legacy  of  1 000/ 
Mr.  Nicholetts  was  three  times  examined.  The 
Master  excluded  his  last  examination  from  his 
consideration  in  making  his  report,  considering 
that  the  true  state  of  the  facts  appeared  in  the 
answer  and  exceptions  filed  in   1837.     The 
legacy  given  by  Mr.  £ason's  will  was  condi- 
tional upon  Miss  Eason's  not  disposing  of  the 
property,  but  she  did  exercise  the  power  of 
disposing  of  it,  and  therefore  Mr.  Peters  and 
his  solicitor  thought  the  1000/.  given  hv  the 
wili  void,  and  in  point  of  honor  they  paia  him 
the  verbal  legacy,  which  the  executor  was  not 
bound  to  pay  at  all.    If  he  was  in  ignorance 
o7  under  misapprehension  of  his  liability,  he 
ought  not  to  be  bound  by  this  act,  ana  the 
sum  so  paid  ought  to  be  retnnied  or  set-off 
against  the  legacy,  which  is  now  declared  to 
be  valid.    The  case  of  Stocklep  v.  Stockley,^ 
before  Liord  Eldon,  contains  strong  expres- 
sions to  the  effect  that  a  party  ought  not  be 
held  bound  by  an  act  done  on  an  erronerous 
supposition  of  right.    Expressions  to  the  same 
effect  are  found  in    Bingham   v.    Binghamfi 
Lansfiotrne  v.  Lnnidmcne^  shewing  the  doc- 
trine to  be  that  if  parties  do  an  act  under  a  mis- 
take of  their  rights,  this  Court  will  relieve  them, 
aud  in  Nay  lor  v.  /finch, ^  Sir  John  Leach^  V. 
C.  in  his  judgment  says  :  "  If  a  party  acting  in 
ignordnce  of  a  plain  and  settled  principle  of 
law,  is  induced  to  give  up  a  portion  of  his  indis- 
putable property  to  another  under  the  name  of 
compromise,  a  Court  of  Equity  will  relieve  him 
from  the  effect  of  his  mistake.     Mr.  Peters  here 
paid  part  of  his  property  under  misapprehension 
of  the  principle  of  law  that  the  nuncupative  le- 
gacy was  void.    [The  Lord  Chancellor. — It  ap- 
rears  by  the  letter  of  his  solicitor  as  if  he  saia : 
pay  you  this  1000/.  as  it  is  clearly  given  :  but 
I  will  dispute  your  right  to  the  other  1000/. 
legacy.]     That  is  the  point;  he  paid  in  misap- 
prehension of  his  right ;  the  legacy  was  paid  on 
the  supposition  that  it  was  due. 

The  Lard  Chancellor, — Suppose  there  was 
no  other  legacy,  and  that  he  paid  this  verbal 
legacy  under  tne  impression  that  it  was  due, 
he  could  not  get  it  back.  But  it  appears  he 
paid  it  by  his  solicitor,  which  implies  that  he 
paid  it  knowingly. 

Mr.  IVakepeU  aud  Mr.  Bacon,  for  the  plain- 
tiflf. — The  defeniiant  knew  the  nuncupative 
will  was  not  valid ;  and  he  excluded  it  from 
probate.  The  words  spoken  by  Miss  Eason, 
taken  as  represented  by  Dr.  Kinglake,  who 
took  a  note  of  them  as  well  as  Mr.  Peters,  or 
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as  represented  by  any  of  the  persons  preMai, 
conveyed  a  clear  directbn  to  pay  Dr.  Metford 
1000/.  more  than  was  given  by  the  will ;  and 
Mr.  Peters,  afterwards  remembering  what  was 
the  meaning  and  clear  intention  of  his  bene- 
factress (he  had  a  large  property  from  her) 
paid  the  1000/.  according  to  her  directions, 
reserving  the  question  as  to  the  other  lUQO/. 
to  be  decided  by  law.  There  was  no  ground 
whatever  for  the  exceptions,  which  went 
chiefly  against  the  evidence  of  Mr.  Nicholett's 
letters  being  read  before  the  Master. 

The    Lord  Chancellor^^-^The    question    is, 
whether  the  verbal  legacy  has  been  properly 
paid,  the  other  legacy  of  1000/.  mentioned  in 
the  wills  of  Mr.  ana  Miss  Eason  being  still 
subject  to  the  objections  to  other  legacies 
mentioned  in  the  wills.    The  plaintiff's  title 
upon  the  statements  in  his  bill  and  in  the 
pleadings  is  clear,  unless  these  statements  are 
met  by  counter  proof.      The  defendant  says 
the  plaintitl  is  not  entitled  in  Equity  to  more 
than  1000/.,  and  that  that  sum  has  been  paid 
to  him.    In  order  to  judge  of  the  exceptions 
to  the  report,  it  was  proper  to  look  at  the  evi- 
dence before  the  master,  and  to  that  only.    It 
appears  that  the  defendant  had  the  advice  of 
his  solicitor  from   the  commencement,  aud 
there  was  not  a  trace  in  the  evidence  of  his 
having  acted  under  any  misapprehension.  Aud 
as  a  residuary  legatee  as  well  as  executor,  the 
defendant  bad  more  controul  over  the  estate 
than  a  mere  executor  could  have.    By  his  di- 
rection Mr.  Nicholetts  writes  to  the  plaintiff, 
saying  in  substauce  that  Mr.  Peters  left  with 
him  a  cheque  for  the  plaintiff  in  payment  of 
the  legacy  given  by  the  verbal  directions  of 
Miss  Eason,  a  few  hours  before  her  death  &c , 
that  he  had  supposed  that  another  legacy  had 
been  given  to  plaintitl  by  the  will,  but  in  look- 
ing over  the  pitpers  he  found  that  such  was  not 
the  case  &c.    It  was  impossible  to  read  that 
letter  and  not  to  see  that  the  1000/.  paid  was 
wholly    independent    of  the  will ;  and    Mr. 
Nicholetts'  third  examination,  saying  that  the 
payment  was  connected  with  the  other  legacy, 
and  meant  to  be  in  discharge  of  the  whole 
claim,  cannot  now  be  heard.     Taking  Mr. 
Nicholetts'  depositions  together,  the  effect  of 
them  is  that  when  he  was  paying  the  verbal 
legacy,  he  was  then  informed  by  the  plaintiff 
that  the  pliuntiff  meant  to  daim  the  other 
KKX)/.    Then  it  was  the  duty  of  Mr.  Nicholetts 
to  get  the  receipt  for  all,  it  that  payment  was 
in  discharge  of  all  chums  ;  but  all  he  said  was 
that  he  would  inform  Mr.  Peters  that  the  plain- 
tiff would  insist  on  the  other  1000/.,  making  no 
reference  to  the  payment  made  being  in  dis- 
charge of  that  legacy  and  in  full  of  all  dic- 
mands.    It  was  quite  impossible  on  these  dc» 
positions  to  connect  the  one  payment  with  l>oth 
legacies,  or  to  say  it  was  in  satisfaction  of  all 
demands.    There  was  no  misapprehension  or 
mistiJce  ;  the  defendant  had  the  advice  and  as- 
sistance of  Nicholetts,  the  solicitor  of  the  de- 
fendant; he  paid  the  1000/.  in  respect  of  the  ver- 
bal legacy.  Knowing  at  the  time  that  plain- 
tiff made  a  further  demand   of  the   legacy 
given  by  the  will.    If  the  <lefendant  cannot  re- 
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coyer  back  that  money,  he  has  no  defence 
to  this  bill.  The  object  of  the  reference 
to  the  master  was  to  see  if  the  circumstances 
under  which  the  1000/.  was  pud,  would  con- 
stitute an)r  defence.  The  master  reports  that 
it  was  paid  in  satisfaction  of  the  veroal  direc- 
tions of  the  testator.  The  chief  objection  to  that 
report  was,  that  Mr.  Nichollett*s  last  exami- 
nation was  excluded.  If  it  was  different  from 
his  first  statement,  it  was  properlv  excluded. 
Another  objection  was  that  two  letters  were 
receded  in  evidence  by  the  Master,  but  which 
ought  not  to  be  receivea.  Now  these  were  the 
letters  of  defendant's  solicitor,  and  they  come 
from  the  party  himself,  and  could  not  be  exclu- 
ded. The  answex  did  not  raise  the  question 
which  was  raised  by  the  exceptions,  namely, 
that  the  1000/.  was  paid  in  satisfaction  of  all 
demands.  The  facts  stated  afford  no  defence 
to  the  suit :  the  exceptions  must  be  overruled. 
As  to  the  further  directions,  the  decree  of  the 
f^ce  Chancelfor  is,  that  under  the  will  of  John 
Eason,  the  plaintiff  became  entitled  upon  the 
death  of  his  sister  to  1000/.  I  have  not  al- 
tered that  decree.  Her  will  was  not  necessary 
to  ^ve  effect  to  the  legacy,  but  she  did  give 
effect  to  it  by  giving  the  residue  to  defendant, 
subiect  to  the  legacies  given  by  her  brother's 
will.  As  to  costs  the  defendant  is  to  pay  all 
the  costs  of  the  suit,  except  of  the  former  ap* 
peal  from  the  ordei  of  reference,  in  which  the 
defendant  succeeded  in  getting  that  order  varied 
here. 

Metford  v.  Peters,  Sittings  at  Lincoln's  Inn, 
July  1, 1840. 


PRACTICB. — TBNANT   PDR   AUTRE   VIE. — PRO- 
DCCTIOHr  OF  CBHTri  QUE  VIE. 

The  holder  of  an  eeiate,  or  of  a  charge  on  it, 
must,  under  the  act  6  j4nne,  c,  18,  produce 
to  the  owner  or  reversioner  the  person /or 
whose  life  he  holds  it,  onee  a  yetir,  if  so 
ordered  by  the  i^rd  Chancellor  i  and  the 
/jord  Chancellor  will  make  such  order  upon 
motion,  and  affidnrit  that  the  reversioner 
believes  the  person  to  be  dead,  and  that  the 
death  is  cotwealed.  And  the  place  of  pro- 
duction will  he  the  nesft  parish  church  to 
the  residence  of  the  cestui  que  vie,  as  de» 
scribed  in  the  instrument  forming  the 
holder's  title,  within  a  given  time. 

Mr.  Denman  fFhatley  moved  for  an  order 
(according  to  the  act  6th  Anne,  chap.  18,  "An 
act  for  the  more  etfectual  discovery  of  the 
death  of  persons  pretended  to  be  alive,  to  the 
prejudice  of  those  who  claim  estates  after  their 
deaths,")  on  the  holder  of  a  charge  on  a  free- 
'  hold  estate  for  certain  lives,  to  produce  those 
lives  to  the  owner  of  the  estate.  He  had  an 
affidavit  on  the  part  of  the  owner,  stating  his 
belief  that  those  persons  were  dead,  and  that 
thdr  deaths  were  purposely  conceded  by  the 
tenant  nur  autre  vie,  in  the  instrument  by 
which  tne  charge  had  lieen  granted,  the  per- 
sons (four  in  number)  for  whose  lives  it  had 
been  so  granted,  were  descrilicd,  as  to  two  of 
them,  of  Camden  Town  ;  and  as  to  the  other 
two,  of  Tottenham  Court  Road.     \  he  learned 


counsel  stated  that  he  believed  the  nmial  eonne 
in  this  matter  was  to  make  the  order  on  the 
tenant  for  life  to  produce  the  lives  at  the  next 
parish  church  to  their  residence,  as  so  de- 
scribed, within  a  given  time. 

The  Lord  ChancelUfr. — Let  the  order  be  to 
produce  them  at  the  next  parish  church, 
within  four  weeks. 

On  a  subsequent  day  Mr.  fFhatlep,  referring 
to  his  formeKapplication,  said,  Camden  Town 
and  Tottenham  Court  Road  were  all  in  one 
parish,  which,  however,  had  several  churches, 
all  of  them  parish  churches. 

The  Lord  Chancellor  desired  the  order  to  be 
made  for  producing  the  lives  at  St.  Pancras 
church. 

In  the  matter  of  Pachwood.^^xUmfr^  at  Lin- 
coln's Inn,  June  24  and  July  1,  184<K 


leioIU  Court. 

SPECIFIC    PBRPORIIANCE. — PARTIAL    EXECU- 
TION OF  A  CONTRACT  FOR  SALE  OF  LANDS. 

The  Court  will  compel  the  cy  prds  esfecuiion 
of  an  agreement  for  sale  of  land*,  if  it  ap- 
pears that  the  vendor  has  an  interest  whick 
can  be  cmveped,  and  the  purchaser  was  not 
atvare  at  the  time  of  entering  into  the  com- 
tract  of  the  vendor's  inahUity  to  complete 
it  according  to  its  expreu  terms. 

By  the  settlement  made  on  the  marriage  of 
the  defendant,  in  December,  18'17,  certain 
freehold  lands,  messuages,  &c.,  were  conveyMi 
to  trustees  upon  trust  to  pay  the  rents  and 

f profits  to  the  defendant  for  life,  with  divers 
imitations  over  in  favour  of  the  children  of  the 
marriage,  and  an  ultimate  remainder  in  default 
of  issue  of  the  marriage,  for  the  benefit  of  the 
defendant's  brother  and  sister.    The  settlement 
also  contained  a  proviso  authorising  the  trus- 
tees, with  the  consent  of  the  defendant,  to  sell 
or  exchange  all  or  any  of  the  lands,  &c.  in- 
cluded in  the  deed,  and  invest  the  produce  of 
such  as  might  be  sold,  or  the  surplus  purchase 
money,  if  any.  of  such  as  might  be  exchanged, 
upon  the  same  trusts  as  were  declared  reaped- 
ing  the  property  to  be  sold  or  exchanged. 
Besides  the  property  included  in  the  settle- 
ment the  defenaant  was  also  absolutely  poa- 
sessed  of  a  leasehold  estate,  and  in  April,  1838, 
he  signed  an  agreement  for  sale  of  the  whole 
to  the  plaintiff,  for  5  500/.,  without  taking  any 
notice  of  the  settlement,  and,  as  the  plaintiff 
alleged,  representing  himself  as  absolute  owner 
not  only  ot  the  leaseholds  but  of  the  settled 
estate.    Subsequently,  however,  he  refused  to 
complete  the   contract,    principally   on    the 
ground  that  certain  cottages  which  the  plain- 
tiff insisted  were  included  in  the  sale  did  not 
form  part  of  the  contract,  and,  as  evidence  of 
this,  he  relied  upon  their  being  marked  through 
with  a  pen  in  the  agreement,  which  he  stated 
was  done  previous  to  that  instrument  being 
signed.     Under  these  circumstances  the  bill 
was  filed  for  a  specific  performance  of  the  con- 
tract,  and  the  defendant  by  his  answer,  besides 
raising  the  question  with  regard  to  the  cot- 
tages, suggested  that  the  contract  could  not  be 
completecC  inasmuch  as  it  was  not  made  nith 
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the  concurrence  of  his  trustees.  The  plaintiff 
examined  several  witnessess,  but  no  evidence 
WMS  adduced  on  the  part  of  the  defendant. 

Pem&erion,  G.  Tum^,  and  C.  Ruuell,  for 
the  pluntiff,  contended  that  the  mode  in  which 
the  pen  had  been  struck  throufi^h  the  cottag^es 
clearly  shewed  it  to  have  been  done  after  the 
afrreement  was  signed,  as  was  also  proved  by 
the  plaintiff's  witnesses.  The  only  question, 
then,  was  as  to  the  validity  of  the  agreement, 
and  to  affect  this  the  defendant  averred  by  his 
answer,  first,  that  an  undue  advantage  had 
been  taken  of  him  b/  the  phuntiff  m  pro- 
curing' the  agreement,  and,  secondly,  that  the 
concurrence  of  the  trustees  was  necessary 
With  regard  to  the  first  objection,  it  was  sum* 
cient  to  state  that  he  had  not  produced  any 
evidence  in  support  of  it ;  and  as  to  the 
second,  it  did  not  appear  that  he  had  made 
any  application  to  the  trustees,  and  it  was 
premature  therefore  to  urge  thdr  refusal  as  a 
difficulty,  when,  for  aught  that  was  disclosed 
by  the  answer,  they  might  think  the  bargain 
moat  advantageous  for  thw  cestui  que  tnutt, 
and  might  be  very  willing  to  concur.  It  was 
proved  by  two  parties  with  whom  the  defen- 
dant had  been  in  treaty  previous  to  his  agree- 
ing with  the  pUuntiff,  that  no  mention  was 
made  by  him  of  any  settlement,  and  it  did  not 
appear  chat  the  plamtiff  had  any  knowledge  of 
it  when  his  agreement  was  signed,  so  that  this 
objection  would  not  be  viewed  with  much 
favour  by  the  Court ;  and  at  all  events  there 
must  be  the  usual  reference  to  the  Master  to 
ascertain  whether  a  good  title  could  be  made 
to  the  premises  comprised  in  the  agreement, 
and  the  defendant  would  then  have  an  oppor- 
tunity of  suggesting  any  difficulties  he  thought 
proper. 

Kimderslep  and  S,  Sharpe,  for  the  defendant, 
referred  to  the  statements  in  the  defendant's 
answer,  as  to  the  contract  not  being  complete, 
and  the  small  amount  of  purchase-money  com- 
pared with  the  value  of  the  estates,  and  con- 
tended that  it  was  evident  from  the  instru- 
ment itself  it  was  a  mere  preliminary  memo- 
randum. It  was  written  upon  a  piece  of  waste 
paper,  scribbled  over  in  various  parts  with 
figures  and  writing  as  to  the  defendant's  wines, 
and  ought  not  to  be  considered  a  final  docu- 
ment, and  the  rather  so  when  the  Court  took 
into  consideration  the  disadvantages  tmder 
which  the  defendant  laboured — the  plaintiff 
being  a  professional  man,  who  had  for  many 
years  practised  as  a  solicitor,  and  the  defeti 
danty  an  inexperienced  young  man,  only 
twenty-seven  years  of  age.  fHie  Muster  of 
the  fUdts  stating  there  was  no  evidence  of  the 
defendant's  age  or  inexperience,  Mr.  *  AYn- 
dersleu  admitted  that  the  defendant  had  not 
thought  it  necessary  to  go  into  any  evidence, 
and  expressed  his  regret  that  in  some  cajies 
the  parties  could  not  be  produced  as  exhibits, 
which  his  Lordship  also  stated  he  tbouglit 
would  in  many  cases  be  very  useful}.  Then^ 
as  to  the  objection  with  regard  to  tlie  settle- 
ment, no  order  that  the  Court  could  make 
would  be  binding  on  the  trus|ees,  for  they 
were  not  parties  to  tlie  suit ;  and  the  record 


was  framed  with  an  entirely  different  intuitus, 
the  prayer  of  the  bill  being  that  the  defendant 
miglit  be  directed  specificdly  to  perform  the 
agreement  entered  into  with  the  plaintiff,  and 
to  execute  a  conveyance  to  the  plaintiff  of  the 
premises  comprised  therein,  or  of  so  much 
thereof  as  it  snould  appear  a  good  title  could 
be  shewn  by  the  defendant.  The  case  of 
Thomas  v.  Deringy  I  Keen,  729,  was  very 
similar  to  the  present ;  and  there  the  Court 
held  that  an  agreement  by  a  tenant  for  life 
under  a  settlement,  with  a  similar  power  to  the 
trustees  tp  sell  with  his  consent,  could  not  be 
enforced  if  the  trustees  refused  to  concur. 

1\imer,  in  reply,  urged  that  if  there  had 
been  any  foundation  for  the  pretences  raised 
by  the  defendant's  answer,  he  should  have  filed 
a  cross  bill,  and  he  woiQd  then  have  shewn 
a  disposition  to  substantiate  his  statements. 
Upon  the  question  of  value  the  evidence  ad- 
duced by  the  oluntiff  was  clear  and  distinct, 
and  completely  negatived  the  defendant's 
charge  of  the  property  being  sold  at  an  under- 
value, and  the  defendant  had  examined  no  wit- 
nesses to  contradict  the  pkmtiff's  witnesses. 
With  regard  to  the  settlement,  the  plaintiff 
was  not  aware  of  its  existence  at  the  time  he 
entered  into  the  contract ;  but,  suppose  him 
to  have  been  cognizant  of  it,  if  tne  trustees 
had  signed  the  agreement,  the  Court  would 
have  had  no  difficmty  in  apportioning  the  pur- 
chase-money between  the  cestui  que  trusts.  It 
had  been  stated  that  there  was  nothing  in  the 
bill  by  which  the  trustees  could  be  included, 
whereas  the  bill  distinctly  charged  that  the 
settlement  contfuned  a  power  of  sale,  and  that 
the  trustees  would  concur  in  completing  the 
agreement  with  the  plaintiff,  if  applied  to  for 
that  purpose.  Suppose  a  written  consent  on 
the  part  of  the  trustees  to  be  produced  to  the 
Master,  and  then  the  cause  to  come  before  the 
Court  on  further  directions,  there  would  be  no 
difficulty  in  directing  the  Master  to  setUe  the 
necessary  conveyance. 

The  Master  of  the  Rolls,  after  stating  the 
facts  of  the  case  and  the  nature  of  the  suit, 
observed  that  the  real  question  was  whether  the 
agreement  was  a  binding  contract  and  such  as 
could  be  carried  into  execution.  There  was 
no  evidence  of  fraud,  and  there  was  no  doubt 
of  the  agreement  lieing  binding  on  the  party 
who  signed  it  The  oefeiidant's  counsel  had 
suggested  the  youth  and  inexperience  of  the 
defendant  as  circumstances  to  be  taken  into 
consideration ;  but  of  these  no  proof  had  been 
offered,  and  the  defendant's  letters  not  only 
shewed  that  he  was  ^uite  capable  of  understan- 
ding transactions  similar  to  the  present,  but 
displayed  considerable  acuteness.  Whether 
the  trustees  would  concui  in  the  sale  to  the 
plaintiff  was  not  yet  ascertdned ;  if  they  did, 
then  the  court  would  have  no  difictilty  in  find- 
ing out  means  for  compelling  the  defendant  to 
complete  the  contract  But  if  they  refused 
to  concur,  and  the  plaintiff  chose  to  accept 
less  than  he  has  contracted  for,  it  would  be 
for  the  court  to  consider  whether,  having  re- 
gard to  the  case  of  Thomas  v.  Dering,  a  par- 
al  performance  should  not  be  oraered.    It 
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waa  clear  the  defendant  could  sell  the  lease- 
holds,  and  it  must  be  referred  to  the  Master  to 
inquire  whether  the  defendant  can  make  or 
procure  to  be  made  a  good  title  to  the  pre- 
mises comprised  in  the  agreement,  vnih 
liberty  for  the  Master  to  state  special  circum- 
stances, and  his  reasons  why  a  good  title  cannot 
be  made,  if  he  should  come  to  the  conclusion 
that  it  cannot. 

Turner  pressed  for  the  plaintiflPs  costs  up  to 
the  hearing,  and  particuhurly  on  the  ground  of 
the  attempt  made  by  the  defendant  to  exclude 
the  cottages ;  but  the  Maiter  0/  the  RoiU  sud 
there  was  nothing  in  the  defendant's  answer 
to  call  for  particular  observation  except  the 
allegation  that  he  did  not  think  it  a  complete 
agreement    The  costs  must  be  reserved. 

Graham  v.  Oliver,  Jvly  2d  &  dd.  1840.  M.  R. 

taufen'rf  38etic5.-XttC  prfurf. 

[Before  Lord  Denman.] 

LIBBL. 

j4  printer  who  prints,  /or  the  purpose  of  cir- 
culation, slanderous  matter  against  an  in- 
dieiduat,  is  responsible  for  every  copy  of 
the  printed  slander  thus  circulated,  how- 
ever  numerous  the  persons  may  be  by  whom 
it  is  eirculaied. 

Libel. — The  defendant  was  a  printer,  and 
the  alleged  libel  was  contained  in  a  handbill 

E tinted  by  the  defendant  in  the  way  of 
is  business.  He  had  refused  to  give  up 
the  name  of  the  author.  On  one  occasion  a 
bill-distributor  had  distributed  four  hundred  of 
these  hand  biUs,  which  he  received  from  the 
defendant  for  that  purpose.  He  was  asked 
l)y  the  plaintilTs  counsel  whether,  on  another 
occasion,  he  had  not  distributed  other  copies 
of  the  hand  bill :  he  answered,  that  he  had  done 
•0,  having  received  those  other  copies  from 
another  person.  It  was  objected  by  Mr. 
KeUu  for  the  defendant,  that  this  act  of  a 
third  person  was  not  evidence  against  the  de- 
fendant, as  it  was  not  proved  to  be  done  by 
bis  desire,  and  as  the  third  person,  by  whose 
order  it  waa  done  was  liable  to  an  action  at 
the  suit  of  the  plaintiff. 

Lord  Denman,  C.  J.,  admitted  the  evidence, 
and  m  charge  said  ;  In  my  opinion  the  printer 
who  prints,  for  the  purpose  of  circulation, 
slanders  of  this  sort,  is  responsible  for  every 
P»P«r  circulated,  however  numerous  the  other 
individuals  may  be  who  may  take  advantage  of 
ms  act,  to  heap  the  slander  and  calumny  on 
the  party  against  whom,  by  his  publication,  it 
IS  m  the  first  instance  directed. 

The  plaintiff  had  a  verdict,  with  80/.  damages. 
CA4mc<f^or  v.  Denne,  Sittings  after  T.  T.  1840. 
y^.  IS.  IN.  A  • 

^unn'it  Sfiirf)  ^rxctfce  Court 

AltmiDUBNT.  — TIHB   FOB   PLBADINO.  —  DE- 
MUBRBB.— CALCULATIOM  OF  TIME. 

j4n  order  for  leave  to  amend  a  declaration, 
and  an  order  for  time  to  plead,  were  made 
on  the  ^me  day :  Held  that  the  time  for] 


plettding  was  to  be  calculated  after  the 
amendment  had  been  made. 

In  this  case  the  plaintiff  had  declared  on 
two  bills  of  exchange.  A  separate  count  was 
framed  on  each  bill.  To  the  second  count 
the  defendant  demurred.  The  pluntifr  took 
out  a  summons  to  amend  the  second  count  in 
the  declaration,  and  an  order  was  accordingly 
made.  The  defendant  at  the  tame  time  ob- 
tained an  order  for  a  month's  time  to  plead. 
There  was  no  reference  from  the  latter  order 
to  the  former.  The  two  orders  were  ouide  on 
the  same  day,  viz.  the  I4th  March.  The 
plaintiff  did  not  amend  his  declaration,  until 
the  12th  ApriL  He  then  amended  it,  nnd  paid 
the  costs  of  that  amendment.  On  the  I4th 
he  signed  judgment  as  for  want  of  a  plea. 

Bramwell  obtained  a  rule  to  set  aside  this 
judgment  as  irregular,  as  it  was  contended 
that  the  defendant  was  not  bound  to  plead 
until  the  plaintiffliad  amended. 

Hun\frey  shewed  cause  against  the  rule,  and 
contended,  that  whether  the  judgment  was 
regular  or  not,  must  depend  on  the  meaning 
of  the  judge's  order  for  time  to  plead.  If  the 
defendant  intended  to  have  a  month's  time  to 
plead  from  the  time  of  making  the  amendment 
by  the  plaintiff,  he  should  have  made  that  part 
of  the  terms  of  the  order,  or  it  should  have 
referred  to  the  plaintiff's  order  for  leave  to 
amend.  The  plamtiff  was  not  bound  to  amend 
sooner  than  he  had  amended ;  and  the  defen- 
dant not  having  pleaded  before  the  expiration 
of  the  month's  time  given  by  the  order,  the 
plaintiff  Iiad  a  right  to  sign  interlocutory  judg- 
ment as  for  want  of  a  plea. 

Bramwell,  in  support  of  the  rule,  submitted 
that  the  reasonable  construction  to  be  put  on 
the  two  orders,  althoueh  they  did  not  speci- 
fically refer  to  each  other,  was,  that  the  defen- 
dant's  month's  time  for  pleading  must  be 
calculated  from  the  time  when  the  amendment 
was  made. 

Coleridge,  J.,  thought  that  the  second  order 
for  time  to  plead,  must  mean  a  month's  time 
to  plead  from  the  time  when  the  plaintiff 
should  make  his  amendment  in  his  declara- 
tion ;  for  the  month's  time  to  plead  waa  ren- 
dered necessary  by  the  amendment  whidi  the 
plaintiff  had  obtained  leave  to  make.  The 
defendant's  time  for  pleading  not  having  ex- 
pired when  the  judgment  was  signed  for  want 
of  a  plea,  that  judgment  was  irregular. 

Rule  absolute.— />aw>i  v.  Stanley,  E.  T. 
184U.— Q.  B.  P.  C. 


^V^ftintx  of  ^Irair. 

DISTRINOAS.  —  Ll?NATIC.  —  COMPBLIilNO   AF- 

FEABANCB. 

It  is  no  o^fection  to  the  issue  of  a  writ  ofdis^ 
tringas,  that  the  defendant  is  a  lunatic,  and 
confined  in  an  asylum,  in  which  the  plaintijf 
>^  ^  cannot  obtain  access  to  him, 
^  The  defendant  in  the  present  rase  was  out  of 
his  mind,  and  was  confined  in  a  lunatic  asylum. 
After  the  writ  of  summons  bad  been  issued,  a 
person  went  to  the  asylum  in  which  the  defen- 
dant was  confined,  for  the  purpose  of  serving 
him.    On  applying  to  the  keeper  of  the  instU 
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iiition,  be  objected  to  bla  patient  betn^  seen. 
No  means  tberefore  ezistea  for  obtainiog  ac- 
cess to  biiii  for  the  purpose  of  effecting  a  ser- 
vice. 

Foriescve  now  applied  for  a  writ  of  dis- 
trin^asy  in  order  to  enable  the  plaintiff  to  enter 
an  appearance  for  the  defendant. 

Per  Curiam, — We  see  no  objection  to  your 
having  the  writ  for  which  you  pray. 

Writ  granted.— /?iiiMoii  v.  Mou,  E.  T.  1840. 
Exch.  

PLEADING. — MOT  6CILTT. — GENERAL  ISSUE. — 

AD1II8SION. 

In  an  action  against  the  iherifff  or  not  leaning' 
a  yeat^i  rent  on  the  premises^  when 
executing  a  fi.  fa  ,  the  plea  of  not  guilty, 
admits  the  seizure  by  the  shertff. 

In  this  case  Ludlow,  Seijt.,  moved  to  set 
aside  the  verdict,  and  for  a  new  trial.  It  was 
an  action  against  the  sberiff  for  improperly 
removing  goods  which  he  had  seized  by  virtue 
of  a  writ  oifi.fh.  without  paving  rent  due  after 
notice  given.  The  defenaant  pleaded  not 
guilty.  The  cause  was  tried  before  Mr.  Justice 
Patteson,  and  it  was  proved,  on  behalf  of  the 
plaintiff,  that  an  officer  of  the  sheriff  went  to 
the  house  and  seized  the  goods.  An  objection 
was  taken  on  the  part  of  the  defendant  that 
there  was  no  evidence  of  a  seizure  by  tbe  she- 
riff, and  that  the  warrant  ought  to  be  produced. 

Per  Curiam. — Here,  the  plea  of  not  guilty 
admits  the  seizure  by  the  sheriff,  as  was  decided 
in  Barsham  v.  Bulloch,^ 

Rule  ref ustd.-'Reid  V.  Pointz,  E.  T.  1840. 
Exobeq. 

WARRANT  OF  ATTORNET. — DEFENDANT'S  AT- 
TORNEY.— ^ATTESTATION. 

In  order  to  render  a  warrant  of  attorney  valid 
pursuant  to  the  provisions  o/\  &2  P'ict,  c. 
1 10, 1. 9, 1/  is  necessary  that  the  attorney 
attesting  should  act /or  the  dffendant  only, 

Piatt  shewed  cause  against  a  rule  obtained 
by  Thenger  for  settinif  aside  a  warrant  of  at- 
torney, on  the  ground  that  the  requisites  of  1  & 
2  Vict.  c.  1 10,  s.  9,  had  not  been  complied 
with.  Tbe  affidavits  in  support  of  the  rule 
stated,  that  Miss  Waters  had  been  induced  by 
Westle^,  her  brother-in-law,  to  execute  a  war- 
rant of  attorney  for  a  debt  owing  by  the  latter 
to  the  plaintiff.  The  plaintiff  proposed  that 
Miss  Waters'  family  attorney  should  prepare 
the  warrant  of  attorney,  but  to  thin  Westley  ob- 
jected,  as  he  said  he  was  aware  of  her  affairs, 
and  would  not  permit  her  to  execute  it.  It 
was  then  agreed  that  an  attorney  of  the  name 
of  Goddard,  who  had  before  acted  for  the 
plaintiff,  should  prepare  and  attest  it^  which 
was  done  at  his  office,  whither  the  parties  went 
for  that  purpose.  No  other  attorney  was  pre- 
sent on  behalf  of  the  defendants.  Goduard 
made  out  his  bill  in  the  plaintiff's  name,  and 
charged  the  several  items  to  him ;  but  it  was 
delivered  to  and  paid  by  the  defendant  Westley. 
It  did  not  clearly  appear  by  whom  Goddard 
was  first  named. 

•  2  P.  &  D.  241. 


Piatt  shewed  cause,  and  contended  that  all 
the  requisites  mentioned  in  the  statute  as  ne« 
cessary  to  render  this  a  valid  instrument,  had 
been  fulfilled.  As  no  proof  was  given  who 
had  originally  mentioned  the  name  of  God- 
dard, it  would  be  presumed  to  have  been  the 
defendant.  If  so,  the  other  circumstances 
mentioned  could  not  interfere  with  the  effect 
of  the  warrant  of  attorney. 

Thenger  and  Petersdorff  viY^t^xVtd  tbe  rule. 

Per  Curiam, — We  think  the  prorisions  of 
the  statute  have  not  been  complied  with.  They 
require  that  there  should  be  a  separate  attorney 
employed  by  the  defendant  on  his  account 
only. 

Rule  absolute. — Sanderson  v.  ffestley  and 
fTaters,  E.  T.  1840.— Exch. 

ATTORNEY  AND  CLIENT. — TAXATION.— • 
UNDERTAKlVn. 

Where  an  action  is  brought /or  an  attorney's 
bill,  containing  taa'able  items,  the  Court  will 
order  it  to  bf  tajfed  without  the  client  giving 
the  usual  undertaking  to  pay  what  should 
be  found  due  on  taxation. 
Cresswell  and  Crompton  obtained  a  rule  to 
shew  cause  why  the  defendant  in  this  case 
should  not  be  allowed  to  tax  the  bill  of  the 
plaintiff,  for  the  recovery  of  which  the  present 
action  was  brought.  The  plaintiff  had  de- 
clared, and  by  his  particulars  it  appeared,  that 
the  action  was  brought  to  recover  a  consider- 
able sum  as  the  amount  of  a  bill  of  costs, 
claimed  by  the  plaintiff  against  the  defendant. 
Several  items  mentioned  in  the  bill  were  for 
business  done  in  Court.  Before  the  defendant 
pleaded,  the  present  application  was  made,  in 
order  that  the  bill  might  be  referred  to  taxa- 
tion, without  the  defendant  being  obliged  to 
give  the  usual  undertaking  to  pay  what  should 
be  found  due  on  the  enquiry  beifore  the  Mas- 
ter. The  application  was  founded  on  the 
suggestion  that  where  an  attorney  had  brought 
an  action  for  the  recovery  of  the  amount  of 
his  bill,  and  that  bill  contains  taxable  items, 
the  Court  had  power,  independent  of  the  2  G. 
2,  c.  23,  to  refer  the  bill  for  taxation  without 
requiring  the  defendant  to  give  the  undertak- 
ing mentioned  in  the  statute. 

Jervis  and  Welsby  shewed  cause  against  the 
rule,  and  contended,  that  even  supposing  there 
were  taxable  items  contained  in  tbe  attorney's 
bill,  the  Court  had  no  power  to  direct  the  bill 
to  be  taxed,  independent  of  the  2  G.  2,  c.  23. 
This  has  been  decided  in  the  case  of  Dagley 
V.  Kentish.^  The  reciuisites,  therefore,  of  the 
statute  must  be  complied  with,  that  the  defen- 
dant should  give  an  undertaking  to  pay  what 
appeared  to  be  due,  when  the  bill  came  to  be 
taxed. 

Cresswell  BXkd  Crompton,  in  support  of  the 
rule,  observed  that  in  Dafley  v.  kentish,  the 
bill  contained  no  taxable  items.  The  case  of 
Watson  V.  Postanfi  and  Wilson  v.  Gutteri^e,^ 
were  authorities  in  support  of  the  application. 

Cur,  aw.  vult. 


•  I  D.  P.  C.  330. 
«  3B.  &C.  167. 
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Alderson,  B. — We  have  conferred  with  the 
other  Courts  upon  this  case,  and  on  conside- 
ration, have  come  to  the  concluition  that  the 
rule  laid  down  in  Dagley  v.  Kentish  should  be 
adhered  to  in  all  cases  %vhere  the  bill  contains 
no  taxable  item  i  but  that  where  the  bill  con- 
tiuns  taxable  items^  the  Courts  have  authority, 
after  action  brought,  to  refer  it  for  taxation, 
without  requirinj^  any  admission  of  liability  on 
the  bill,  or  calling  upon  the  defendant  to 
abandon  any  defence  which  he  may  have  at 
nisi  prius.  If  the  question  was  res  integra,  we 
should  have  been  much  disposed  to  decide 
otherwise,  even  in  the  case  of  Dagley  v.  Ken- 
tish ;  but  as  it  is,  we  adhere  to  that  decision. 

Parke,  B ,  concurred. 

miliams  V.  Griffith,  £,  T.  1340.    Exch. 


LIST  OF   LAW  BILLS    IN  PARLIA- 
MENT,  WITH  NOTES. 

Zrd  Jufy,  1840. 
Cler^  Muntenance. 
Prisons. 
Frivolous  Suits 
Rated  Inhabitants. 
Vagrants'  Removal. 


l^Quit  at  ILarHtf. 

Copyholds  Enfranchisement.    Ld.  Brougham. 

iln  Select  Committee.] 
acilitating  the  Administration  of  Justice 
in  Equity.  Lord  Chancellor. 

[In  Select  Committee.] 
For  the  commutation  of    Manorial    Rights. 
[For  second  reading.]     Lord  Redesdale. 
Indosure  Acts  Amendment. 

For  second  reading.] 
Settled  Estates  Drainage. 

[In  Select  Committee.] 
Law  of  Principal  and  Factor  Amendment. 

[For  second  reading.] 
Masters  in  Chancery.     [For  second.reading.] 

Hawtt  of  Cummotuf. 
Small  DebtCourts  for 
Liverpool, 
Marylebone, 
Wakefield  Manor. 
Metropolitan  Police  Courts.    [In  Committee.] 
To  extend  the  Term  of  Copvright  in  Designs 
of  Woven  Fabrics.  'Mr.  E.  Tennaut. 

[In  Committee.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 
[In  Committee.]  Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  of 
Ejection.  Mr.  F.Kelly. 

To  amend  ihe  County  Constabulary  Act. 

Mr.  F.  Maule. 
To  consolidate  and  amend  the  Law  of  Sewers. 

[In  Committee.] 
Summary  Conviction  of  Juvenile  Offenders. 

[In  Committee.]  SirE.  Wilmot. 

Summary  Jurisdiction   to  Justices  in  certain 

cases  of  {^eduction,  and  breach  of  promise  of 

Marriage.  Mr.  W.  Miles. 


To  abolish  capital  punishment  In  all  cases  ex- 
cept Murder.    [In  Committee.]    Mr.  Kelly. 

To  amend  7  W.  4,  &  I  Vict,  for  regulating  at- 
torneys and  solicitors  in  Ireland. 

Solicitor  General  for  Ireland. 

For  the  further  amendment  of  the  Poor  Law. 

2?or  second  reading^ 
e  improvement  orGrammaF  Schools. 
[Passed.] 
To  exempt  stock-in-trade  and  other  personal 
property  from  being  liable  to  be  rated  to  the 
relief  of  the  poor.        The  Attorney  General. 
[In  Committee.] 
Affirmations.  [For  second  reading.' 

Marriages  Act  Amendment.  [In  Committee.] 
Registration  of  Voters.  [For  second  reading.' 
Right  of  Voting.  [For  second  reading. 

Insane  Prisoners.  [For  second  reading.' 

Turnpike  Trusts.  [For  second  reading.; 

Pftrochial  Assessments.  [In  Committee.] 

Bills  postponed. 
Law  of  Copyright. 


THE  CHANCERY  BILL. 
Thb  report  of  the  Select  Committee  was  pre- 
sented to  the  House  of  Lords  on  Thursday, 
and  the  bill,  as  amended  by  the  Committee, 
was  ordered  to  be  re-printed.  In  oar  next 
Number  we  shall  state  the  amendmenta  pre- 
cisely. The  Rolls  Court  and  the  Judicial 
Committee  are  to  remain  untouched ;  but 
there  are  to  be  two  new  Vice  Chancellors,  and 
the  Equity  Exchequer  is  to  be  abolished. 


THE  EDITOR'S  LETTER  BOX. 


We  are  obliged  by  the  trouble  taken  by 
W.  M.  on  the  subject  mentioned  by  him,  and 
will  endeavour  to  meet  his  views  in  futare. 
In  the  present  Number,  he  will  find  we  have 
followed  his  suggestion.  We  deem  it  impor- 
tant not  to  exclude  altogether  the  correspon- 
dence referred  to. 

The  communication  of  "A  Barrister"  is 
under  consideration. 

The  letters  of  '<  A  Young  Practitioner/'  and 
"  A  Country  Subscriber,''  have  been  received. 

A  Correspondent,  referring  to  the  many  allu- 
sions which  have  lately  been  made  to  a  relaxa- 
tion of  the  hours  of  attendance  of  clerks  in 
solicitors*  offices,  during  the  present  vacation, 
asks  whether  it  is  generally  understood  in 
the  professiun  that  the  vacation  practically 
commences  after  the  assizes  and  the  chancery 
sittings  are  over.  He  considers  it  aa  com- 
mencing at  the  close  of  the  Accountant  Gene- 
ral's Office,  and  terminating  with  the  opening 
of  the  Common  Law  Offices,  on  the  sfoth  ot 
October. 

We  have  received  a  letter,  complaining  of  the 
system  of  cramming  candidates  for  the  exami- 
nation ;  and  one  of  the  circulars  has  been  sent 
to  us,  similar  (it  is  supposed)  to  that  sent  to  all 
those  whose  names  are  in  the  masters'  list. 


tRtit  UtqaX  i^bwviizv. 


SATURDAY,  JULY  18,  1840. 


.»• 


Quod  magis  Ad  nob 


Pertinet,  et  oeicire  idrIiiid  est,  afitamnt. 


HOBAT. 


THB 


BILL  FOR  CHANCERY  REFORM. 


Wb  most  sincerely  hope  that  the  gloomy 
antidpatioiiB  to  which  we  gave  expression 
in  onr  last  number  will  turn  out,  so  fieur  at 
least  as  one  important  measure  is  concerned, 
to  be  unfounded.  We  have  now  every 
reason  to  expect  that  the  Lord  Chancellor's 
Bill  for  Improving  the  Administration  of 
Justice  in  Equity  ^nli  pass  into  law,  and  that 
thus  one  much-desired  end  of  Chancery  Re- 
form will  be  effected.  On  Thursday  the  9th, 
as  we  shortly  mentioned  in  our  last  number, 
the  Lord  Chancellor  presented  the  Bill  to 
the  House  of  Lords  as  amended  by  the 
Select  Committee  ;  and  Lord  Lyndhurst 
informed  the  House,  at  the  same  time,  that 
the  Committee  was  unanimous  as  to  the 
alterations  proposed  by  the  bill  as  it  now 
stands.  Let  us,  therefore,  see  the  altera- 
tions which  have  been  made  in  it  since  it 
was  first  introduced.  *The  Bill,  as  we 
there  stated,  referred  to  four  different  mat- 
ten: — I.  Hie  Judicial  Committee  of  the 
Privy  Council.  II.  llie  Court  of  Exche- 
quer. Itl.  The  Judges  of  the  Courts  of 
Equity.  And  IV.  The  Officers  of  the  Courts 
of  Equity. 

Tlie  ekuees  relating  to  the  Judicial  Com- 
mittee of  the  Privy  Councfl  are  now  entirely 
struck  out :  and  as  they  related  certainly  to 
the  most  questionable  part  of  the  measure, 
we  see  reason  rather  to  rejoice  at  this,  than 
to  r^^et  it.  Tliat  the  Judicial  Committee 
of  the  Privy  Council  needs  alteration  and 
improvement  is  unquestionably  true  ;  but 
the  mode  in  which  this  may  be  effected 


«  See  the  Bill  as  originally  brousrbt  in.  19 
L.0.286— 290. 
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will  more  properly  come  under  consideration 
when  the  appellate  jurisdiction  of  the  House 
of  Lords  is  remodelled,  as  remodelled  it 
shortly  must  be.^  Besides,  the  leaving  the 
Master  of  the  Rolls  where  he  is,  for  the 
present,  and  allowing  him  to  apply  his 
whole  time  in  his  own  Court,  will  give  the 
new  Equity  project  an  additional  chance  of 
success.  Tins  alteration  is^  therefore,  an 
improvement  to  the  Bill. 

These  clauses  being  struck  out,  the  re- 
maining part  of  the  Bill  in  all  its  material 
clauses  remains  the  same.  The  Equity 
jurisdiction  of  the  Exchequer  is  to  be  abo- 
lished. The  Exchequer  offices  are  either 
to  be  transferred  to  tiie  Court  of  Chancery^ 
or  to  be  abolished,  and  two  additional  Vice 
Chancellors  are  to  be  appointed  ;  but  there 
is  this  difference  between  the  Bill  as  origi- 
nally introduced,  and  the  Bill  as  it  now 
stands : — By  the  former,  the  two  new  Vice 
Chancellors  were  to  be  permanendy  ap- 
pointed ;  but,  by  the  latter,  the  Vice  Chan- 
cellor secondly  appointed  is  only  to  be  ap- 
pointed for  life,  and  it  will  be  necessary  to 
come  again  to  Parliament  to  renew  the  ap- 
pointment. We  consider  that  this  is  also 
an  improvement,  and  that  it  will  facilitate 
the  passing  of  the  Bill  in  the  House  of  Com- 
mons. We  believe  that  a  case  has  been 
made  out  for  the  appointment  of  two  addi- 
tional Judges,  and  that  both  will  be  found 
absolutely  necessary  for  the  future ;  but 
still,  as  it  is  said  by  some  that  the  present 
arrear  is  only  temporary,  it  may  be  well  to 
have  the  power  of  withholding  the  appoint- 
ment of  an  additional  Judge,  if  he  should 
not  be  found  necessary.  If  the  Bill  passes, 
which  we  believe  and  trust  it  will,  the  per- 


^  See,  as  evidence  of  this,  the  resoluitons  of 
Sir  Edward  Sugden,  19  L.  O.  424. 
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manent  judicial  staff  of  the  Court  of  Chan- 
cery will  be — 

The  Lord  Chancellor; 

The  Master  of  the  Kolk ; 

The  first  Vice  Chancellor ; 

The  second  Vice  Chancellor ;  and 

The  third  Vice  Chancellor. 
But  the  third  Vice  Chancellor  will  only 
be  appointed  in  the  first  instance  for  life. 
The  present  Vice  Chancellor,  of  course, 
keeps  his  present  rank ;  but  the  new  and 
all  future  Vice  Chancellors  will  take  prece- 
dence after  the  Lord  Chief  Baron  of  the  Ex- 
chequer. There  will  also  be  one  additional 
Master  in  ordinary  of  the  Court  of  Chan- 
cery, he  being  in  tlie  first  instance  Mr. 
Richards,  the  present  Accountant  General 
of  the  Court  of  Exchequer. 

The  mode  of  regulating  the  business  of 
the  old  and  new  Courts,  is  provided  for 
by  ss.  22  and  23.  By  s.  22.  the  Lord 
Chancellor,  with  the  concurrence  of  the 
Master  of  the  Rolls  and  the  Vice  Chancel- 
lors, or  any  two  of  them,  is  empowered 
"to  do  all  such  acts,  and  to  make  and  issue 
all  such  rules  and  orders,  as  by  any  act  or 
acts  of  parliament  now  in  force,  the  Lord 
Chancellor,  with  the  advice  or  concurrence 
of  the  Master  of  the  Rolls  and  the  Vice 
Chancellor  is  empowered  to  do."  This  re- 
fers to  ss.  22  &  23  of  the  Chancery  Regu- 
lation Act,  3  &  4  W.  4,  c,  94,  by  which 
the  Lord  Chancellor,  with  the  advice  of  the 
Master  of  the  Rolls  andjVice  Chancellor,  is 
empowered  to  make  rules  for  simplifying 
^nd  settling  the  practice  of  the  Court.  The 
clauses  point,  we  have  no  doubt,  to  con- 
siderable intended  alterations  in  the  prac- 
tice, which  indeed  the  alterations  in  the 
Court  will  render  absolutely  necessary.  By 
s.  23  of  the  new  bill  the  Lord  Chancellor 
and  Master  of  the  Rolls  are  empowered 
to  direct  that  any  causes  or  matters  which 
shall  be  depending  for  hearing  or  determi- 
nation before  the  Master  of  the  Rolls  shall 
be  heard  by  the  Lord  Chancellor,  or  by  one 
of  the  Vice  Chancellors,  and  to  direct  that 
any  causes  or  matters  which  shall  be  at  any 
time  depending  for  hearing  before  the  Lord 
Chancellor  shtJl  be  heard  by  the  Master  of 
the  Rolls ;  but  all  decrees  of  the  Master 
of  the  Rolls,  or  of  any  Vice  Chancellor,  may 
be  reversed  by  the  Lord  Chancellor.  By  a 
former  section,  (s.  16)  each  or  either  of 
the  Vice  Chancellors  shall  sit  for  the  Lord 
Chancellor  whenever  he  shall,  require  him 
to  do  so,  and  shall  niso,  as  the  Lord  Chan- 
cellor shall  direct,  sit  in  a  separate  Court. 

These  clauses  will  enable  tiie  Judges  of 
the  Court  not  only  to  dispose  of  ^e  exist- 


ing arrear,  but  prevent  any  future  arrenr  in 
any  of  the  new  Courts,  and  will  also  give  n 
wholesome  controul  over  the  whole  business 
of  the  Court. 

The  powers  of  the  Vice  Chancellors  are 
defined  by  s.  15.  They  are  to  hear  and 
determine  all  causes  and  matters  depending 
in  the  Court  of  Chancery,  either  as  a  Court 
of  Law  or  Equity^  or  which  has  been  or 
shall  be  submitted  to  the  jurisdiction  of  the 
Court,  or  of  the  Lord  Chancellor,  by  the 
special  authority  of  any  act  of  parliament, 
as  the  Lord  Chancellor  shall  from  time  to 
time  direct;  and  all  such  decrees  and  orders 
so  made  may  be  reversed  by  the  Lord 
Chancellor,  and  no  Vice  Chancellor  shall 
have  power  to  discharge,  reverse,  or  alter 
any  decree  or  order  made  by  any  other  Vice 
Chancellor,  not  being  a  predecessor  in  office, 
or  any  decree  or  order  made  by  any  Lord 
Chancellor,  (unless  authorized  by  the  Lard 
Chancellor  so  to  do)  nor  any  decree  of  the 
Master  of  the  Rolls  or  the  present  Vice 
Chancellor. 

This  is  the  substance  of  the  measure 
which,  as  we  trust,  is  about  to  become  law, 
and  which  will  come  into  operation  in  next 
Michaelmas  Term,  lliere  will  be  three 
Judgeships  to  be  filled  up ;  two  in  the 
Courts  of  Bquity,  and  one  in  the  Pleas 
Court  of  the  Exchequer.  We  abstain  from 
mentioning  the  names  of  the  learned  per- 
sons who,  it  is  scdd,  will  be  appotnted«  until 
the  Bill  obtains  greater  maturity. 

We  do  not  anticipate  any  serious  appo^ 
sition  in  the  Lower  House.  It  b  to  be 
remembered^  however,  that  Sir  Edward 
Sugden  has  repeatedly  given  notice  that  oq 
any  such  bill  coming  down,  he  will  move 
the  resolution  to  which  we  have  already 
referred,  being  of  opinion  that  there  should 
be  no  partial  settlement  of  the  question. 
We  cannot  believe,  however,  that  he  will 
persist  in  this  course,  or  that  if  he  does,  any 
number  of  members  will  support  him. 

So  far  the  Bill  as  amended  by  the  Select 
Committee — but  two  clauses  have  been  add- 
ed on  the  Report,  which  well  deserve  to  be 
noticed.  The  first  of  these,  ^ being  s.  30 
of  the  last  print  of  the  Bill)  authorizes  the 
Lord  Chancellor,  the  Master  of  the  Rolls, 
and  the  Vice  Chancellor,  to  reverse  the 
orders  of  the  Court  of  Exchequer  in  suits 
and  matters  transferred  to  the  Court  of 
Chancery,  but  any  such  decree  of  the  Mas- 
ter of  the  Rolls  or  Vice  Chancellor,  may  be 
reversed  by  the  Lord  Chancellor.  This 
clause  will  have  the  effect  of  giving  an  ap- 
peal to  the  Court  of  Chancery  in  all  exist* 
ing  suits  in  the  Exchequer. 
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Bat  the  other  daufte  is  of  still  greater 
impoitiaoe,  and  points  to  changes  even  still 
more  extensive  than  any  to  be  efifected  by 
this  Bill.     It  is  as  follows  ;— 

The  Lord  Cbaneellor,  with  the  advice  and 
eoosent  of  the  Master  of  the  Rolls,  and  one  or 
other  of  the  Vice  Chancellors^  or  with  the 
advice  and  consent  of  two  of  the  Vice  Chan* 
cellors,  mayr  and  they  are  hereby  required,  by 
any  rules  and  orders  to  be  from  time  to  time 
by  them  made  at  any  time  within  five  years 
from  the  |>a8sin|9[  of  this  act,  to  make  such  al- 
tenuions  as  to  them  may  seem  expedient  in 
the  form  of  writs  and  commissions,  and  the 
mode  of  sealing,  issuing,. executinj^,  and  re- 
turning the  same,  and  also  in  the  form  and 
mode  of  filing  bills,  answers,  depositions,  affi- 
davits, and  other  proceedings,  and  in  the  form 
and  mode  of  obtaining  discovery  by  a$uwer  in 
^eritiMg'  or  othenoise,  and  generally  in  the  form 
and  mode  of  pleoding^and  in  the  form  and  mode 
oftalung  w  oUainia^  evidence,  and  in  the  form 
and  mode  of  proceeding  btfore  the  Mt/stere,  and 
in  the  form  and  mode  of  entering  and  enrolling 
decreet^  and  of  making  and  delivering  copies  qf 
pleadings  and  other  proceedings,  and  to  make 
each  regulations  as  to  the  payment  of  costs,  and 
otherwise  for  carrying  inio  ejfect  the  said  alte- 
ratUms,  as  to  them  tnay  seem  proper ;  and  all 
such  rules,  orders,  and  regulations  shall  be 
laid  before  both  Houses  of  Parliament,  if  Par- 
liament he  then  sitting,  iiomediately  upon  the 
making  and  issuing  of  the  same,  or  if  Parlia- 
ment be  not  sitting*  then  within  five  days  after 
the  next  meeting  thereof;  and  no  such  rule, 
order,  or  regulation  shall  have  effect  until  six 
weeks  after  the  same  shall  have  been  so  laid 
before  bcth  Houses  of  Parliament,  Parliament 
having  been  sitting  during  the  whole  of  such 
six  weeks ;  and  every  rule,  order,  or  regula* 
tion  so  ma<te  shall  from  and  after  the  time 
aforesaid  be  binding  and  obligatory  on  the 
said  Court,  and  on  any  Courts  in  which  the 
decrees  or  orders  of  the  said  Court  shall  be 
reviewed  by  way  of  appeal,  and  be  of  like  force 
and  effect,  as  if  the  provisions  contained  therein 
had  been  expressly  enacted  by  Parliament. 

We  call  particular  attention  to  the  part 
of  the  clause  which  we  have  printed  in 
italics,  as,  if  acted  on,  it  will  sanction  ex- 
tenaive  alterations  in  the  Master's  office,  in 
the  taxation  of  costs,  in  the  forms  of  plead- 
ii^ps,  and  taking  copies  of  all  proceedings 
in  the  Court.  Indeed,  we  are  in  hopes  that 
a  great  deal,  if  not  aU,  may  be  done  under 
it  with  respect  to  that  reform  of  the  offices 
coonected  with  the  Court  of  Chancery,  for 
which  we  have  been  so  long  contending 

The  advantage  of  the  present  practice  in 
the  Bxcheqner,  of  attaching  stock  by  a  du- 
trimpaa,  witiiout  motion  or  petition,  should 
be  preserved.  We  know  instances  in  which 
the  delay  of  a  formal  application  to  the 
Court  would  have  defeated  the  object  in 
view. 
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REVOCATION  OF  LICKNSX. 

It  now  seems  clearly  settled  that  where  a 
power  of  attorney  forms  part  of  a  security 
for  money,  or  where  it  is  given  for  a  valua- 
ble consideration,  or  is  coupled  with  an  in- 
terest, it  is  irrevocable.  Gaussen  v.  Morton, 
10  B.  &  C.  731  ;  Walsh  v.  IVhitcomb,  2 
Esp.  N.  P.  C.  565  ;  Sug.  V.  &  P.  vol.  2, 
p.  438,  ed.  10th.  So,  when  a  license  is 
given  for  a  valuable  consideration,  it  cannot 
be  revoked.  Thus,  in  Taylor  v.  Waters,  7 
Taunt.  874,  the  plaintiJBF  had  paid  a  valuable 
consideration  for  the  license  of  frequenting 
the  Op^ra  House,  and  it  was  held  that  the 
license  could  not  be  countermanded.  And 
in  a  very  recent  case,  where  the  plaintiflF, 
on  the  28th  of  Oct.,  sold  a  rick  of  hay  on 
his  land,  with  the  condition  that  it  might 
remain  there  and  be  carried  away  from  time 
to  time  by  the  purchaser  up  to  Lady-day, 
it  was  held  that  this  license  could  not  be 
revoked.  Lord  Denman,  C.  J.,  said,  *'  the 
argument  goes  this  length,  that  if  I  sell 
goods  to  ^.,  who  pays  for  them,  I  am  at 
liberty  to  turn  him  off  my  premises  before 
he  obtains  possession  of  what  he  has  bought. 
The  law  does  not  recognize  anything  so  ab- 
surd." Patteson,  J. — The  whole  question 
here  is  whether  the  license  granted  by  the 
plaintiff  was  revocable  or  not.  If  any 
authority  be  wanted  to  shew  that  it  was 
not,  Taylor  v.  Waters,  7  Taunt.  374,  is  suf- 
ficient ;  there  the  plaintiff  had  paid  valuable 
consideration  for  the  license  of  frequenting 
the  Opera  House,  which,  of  course,  could 
only  be  exercised  on  the  spot,  and  it  was 
held  to  be  a  license  that  could  not  be  coun- 
termanded. So,  in  this  case,  the  induce- 
ment held  out  to  the  defendant  to  buy  at 
the  auction,  was,  that  the  hay  should  remain 
on  the  premises,  and  that  he  should  be  at 
liberty  to  fetch  it  as  he  wanted  it.  He 
buys  on  those  terms ;  and  I  think,  therefore, 
the  license  was  executed  just  as  much  as  in 
Taylor  v.  Waters.  The  other  cases  upon 
the  subject  (see  Webb  v.  Paternoster,  Palm. 
71;  Crosby  V.  Wandsworth,  6  East,  602; 
and  Hewlins  v.  Shippan,  7  D.  &  R.  783  ; 
S.  C.  5  B.  &  C.  221),  certainly  differ,  and 
I  do  not  go  the  length  of  saying  that  be- 
cause a  party  has  bought  goods  on  the  land 
of  ^.,  he  has  the  right  to  ^rce  an  entry  and 
take  them  away.  Coleridge,  J. — The  ques- 
tion on  the  second  issue  is,  whether  the  de- 
fendant had  the  plaintiff's  leave  and  license 
at  the  moment  the  act  was  done.  It  was 
put  very  strongly  that  he  could  oot  have 
had  such  license  because  the  plaintiff  did 
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all  in  his  power  to  prevent  his  entry.  But, 
if  the  license  is  irrevocable,  it  did  exist  in 
point  of  fact  at  that  very  moment.  And  I 
think  it  was  irrevocable,  on  the  principle 
that  where  in  consequence  of  the  permission 
given  by  a  party,  anything  is  done  upon  the 
reliance  of  its  continuance,  the  license  be- 
comes binding  oi^  the  party  granting  it. 
Wood  V.  Manky,  3  Per.  &  Dav.  5. 


NOTICES  OF  NEW  BOOKS. 


An  Examination  of  the  Rules  of  Law,  re- 
specting the  Admission  of  Extrinsic  Evi- 
dence in  aid  of  the  Interpretion  of  WiUs, 
By  James  Wigram,  Esq.,  one  of  her  Ma- 
jesty's Counsel.  Third  edition.  London : 
Maxwell.     1840. 

This  work  relates  to  one  of  the  most  im- 
portant and  abstruse  parts  of  the  law  of 
wills.  Our  readers  are  aware,  that  by  the 
5th  section  of  the  Statute  of  Frauds  (29 
Car.  2,  c.  3,)  all  devises  of  lands  or  tene- 
ments shall  be  in  writing,  and  signed  by  the 
party  devising,  or  by  some  person  in  his 
presence  and  by  his  directions.  The  object 
of  the  present  work  is,  to  consider  under 
what  restrictions,  consistently  with  this 
statute,  extrinsic  evidence  is  admissible  in 
aid  of  the  exposition  of  a  will.  According 
to  the  rules  of  the  common  law,  no  parol  evi* 
deuce  was  admissible  to  contradict,  or  vary, 
or  add  to,  a  written  instrument.  But  where 
the  description  in  the  instrument  is  insuffi- 
cient to  determine  the  person  or  thing  in- 
tended, parol  evidence  is  admissible,  as  in  a 
devise  to  two  persons  of  the  same  name." 
Notwithstanding  the  statute,  courts  of  law, 
though  precluded  from  ascribing  to  a  testator 
any  intention  not  expressed  in  his  will,  will 
fpwe  effect  to  the  intention  which  the  will, 
properly  expounded,  contains.  Evidence, 
therefore,  will  be  received,  which  simply  ex- 
plains what  the  testator  has  actually  written, 
but  not  what  he  intended  to  write  llie  ques- 
..  tion  to  be  decided  is,  "  what  is  the  meaning 
of  the  testator's  words  ;"  not  what  he  meant 
to  express,  but  what  he  has  expressed. 

Mr.  Wigram,  with  great  care  and  pre- 
cision, has  stated  the  several  propositions 
which  he  contends  may  be  deduced  from 
the  several  cases  which  have  been  decided 
oo  the  various  parts  of  the  subject,  and  by 
hb  classification  of  the  cases,  or  such  parts 
of  them  as  bear  on  the  points  in  question, 
he  has  rendered  the  nice  distinctions  which 


•  Cheynefs  case,  5  Rep.  69. 


have  been  drawn  more  intelligible  than  they 
have  hitherto  appeared,  though  some  of  them 
are  still  very  difficult  to  reconcile  with  any 
sound  principle  of  law. 
His  propositions  are : — 

'*  1.  That  a  testator  is  always  presumed  to 
use  the  words  in  ^vfaich  he  expresses  himself, 
according  to  their  strict  and  primarv  accepts, 
tion,  unless,  from  the  context  of  Uie  wflf,  it 
appears  that  he  has  used  them  in  a  differeui 
sense,  in  which  case  the  sense  in  which  be 
thus  appears  to  have  used  them  will  be  the 
sense  in  which  they  are  to  be  construed. 

'*  2.  That  where  there  is  nothing  in  the  con- 
text of  a  will  from  which  it  is  spparent  that 
a  testator  has  used  the  words  in  which  he  has 
expressed  himself  in  any  other  than  their  strict 
ana  primary  sense,  and  \^ere  his  words  so  in- 
terpreted are  sensible  with  reference  to  extrinsic 
circumstances,  it  is  an  inflexible  rule  of  con- 
struction, that  the  words  of  the  will  shall  be 
interpreted  in  their  strict  and  primary  sense, 
and  in  no  other,  although  they  may  be  capable 
of  some  popular  or  secondary  interpretatioa, 
and  although  the  roost  conclusive  evidence  of 
intention  to  use  them  in  such  popular  or  se- 
condarysense  be  tendered. 

**  3.  That  where  there  is  nothing  in  the  con- 
text of  a  will  from  which  it  is  apparent  that 
a  testator  has  used  the  words  in  which  he  has 
expressed  himself  in  any  other  than  their  strict 
and  primary  sense,  but  his  words,  so  interpre- 
ted, are  insensible  with  reference  to  extnnsh 
circumstances,  a  Court  of  law  may  look  into 
the  extrinsic  circumstances  of  the  case,  to  see 
whether  the  meaning  of  the  words  be  sensible 
in  any  popular  or  secondary  sense,  of  which, 
wUh  Tf-rerence  to  these  circumstances  they  are 
capable. 

"  4.  That  where  the  chsracters  in  which  a 
will  is  written,  are  difficult  to  be  decyphered. 
or  the  laniniage  of  the  will  is  not  understood 
by  the  Court,  the  evidence  of  persons  skilled  in 
decypheriog  writing,  or  who  understand  the 
language  in  which  the  will  is  written,  is  ail- 
missihle  to  declare  what  the  characters  are,  or 
to  inform  the  Court  of  the  proper  meaning  of 
the  words. 

"  6.  That  for  the  purpose  of  determininjr 
the  object  of  a  testator's  bounty,  or  the  subject 
of  disposition,  or  the  quantity  of  interest  inten- 
ded to  be  given  by  his  will,  a  court  may  inquire 
into  every  material  fact  relating  to  the  penson 
who  claims  to  be  interested  under  the  will, 
and  to  the  property  which  is  claimed  as  the 
subiect  of  disposition,  and  to  the  circumstances 
of  the  teststor  and  of  his  family  and  affairs,  for 
the  purpose  of  enabling  the  court  to  identify 
the  person  or  thing  intended  by  the  testator, 
or  to  determine  the  quantity  of  mterest  he  hss 
given  by  his  will. 

**  The  same  (it  is  conceived)  is  true  of  every 
other  disputed  point,  respecting  which  it  can 
be  shewn  that  a  knowledge  of  eztrius^c  facts 
can,  in  any  way,  be  made  andlLirv  to  the  right 
interpretation  of  a  testator's  words. 

"  0  That  where  the  words  of  a  will,  aided 
by  evidence  of  the  material  facts  of  the  rise. 
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are  in^ufficieiit  to  determine  the  testator's  mean- 
ing, DO  evidence  will  be  adiuissahle  to  prove 
whstt  the  testator  intended,  and  the  will,  (ex- 
cept in  certain  special  cases,  see  propostion  70 
will  be  void  for  uncertainty. 

*'  ?•  I'hat  notwithstanding  the  rule  of  law, 
which  makes  a  will  void  for  uncertainty,  where 
the  words,  aided  by  evidence  of  the  material 
facts  of  the  case,  are  insufficient  to  determine 
the  testator's  meaning — Courts  of  Law,  in  cer- 
tain special  cases,  ndmit  extrinsic  evidence  of 
inientwn  to  make  certain  the  person  or  thin^ 
intended,  where  the  description  in  the  will  is 
insufficient  for  the  purpose. 

"  These  cases  may  be  thus  defined  : — ^VIThere 
the  object  of  a  testator's  bounty,  or  the  subject 
of  a  disposition,  (that  is,  the  person  or  thing' 
intended,)  is  described  in  terms  which  are  ap- 
plicable indifferently  to  more  than  one  perstm 
or  Ml Ji^,  evidence  is  admissible  to  prove  which 
of  the  persons  or  things  so  described  was  inten- 
ded by  the  testator. 

Our  readers  will  perceive,  on  attentively 
considering  these  propositions  of  the  learned 
author,  that  they  comprise  a  wide  range  of 
legal  disquisition.  The  terms  in  which  they 
are  stated  shew  great  thought  and  reflection 
on  the  cases  from  which  they  are  deduced. 
Every  word  has  evidently  been  well  con- 
sidered by  a  mind  accustomed  to  the  most 
subtle  distinctions. 

The  first  proposition  is  illustrated  by  the 
case  of  DinU  v.  Pepys,  6  Madd.  330,  in 
which  the  Vice  Chancellor  substituted  the 
name  of  one  set  of  devisees  for  another,  upon 
the  ground  that  the  context  of  the  will  re- 
quired him  to  do  so. 

The  second  proposition  is  illustrated  by  a 
long  string  of  cases,  and  amongst  others  by 
the  Attorney  General  v.  Grote  (stated  by 
Mr.  Wigrim  in  his  appendix  from  a  M8. 
note)  in  which  Sir  William  Grant  said,  "  to 
authorise  a  departure  from  the  words  of  a 
will,  it  is  not  enough  to  doubt  whether  they 
were  used  in  the  sense  which  they  properly 
bear.  The  Court  ou^t  to  be  quite  satisfied 
that  they  were  used  in  a  different  sense, 
and  ought  to  be  able  distinctly  to  say  what 
the  sense  is  in  which  they  were  meant  to 
be  used." 

The  case  of  Gill  ▼.  Shelly,  at  the  Rolls, 
28th  January,  1831  (sUtedbyMr.  Wigram 
from  his  own  notes),  is  adduced  in  reference 
to  the  third  proposition.  In  that  case  it 
was  held  that  '*  children  of  the  late  M.  6." 
who  had  one  illegitimate  and  one  legitimate 
child,  included  both  children. 

The  fourth  proposition  is  supported, 
amongst  other  cases,  by  that  of  Goblet  v. 
Beeckey,  stated  in  Mr.  Wigram's  book,  and 
also  in  3  Sim.  24,  where  in  the  will  of  Mr. 
NoUekin's,  '*  mod  "  was  explained  by  the 
witnesses  to  mean  "  modeb,"     Under  this 


head  evidence  is  admissible  to  determine  the 
ttbstrott  meaning  of  words. 

The  fifth  proposition  relates  to  evidenqe 
applicable  to  the  meaning  of  words  in  the 
will,  which,  though  inaccurate,  may  be  suf- 
ficient ;  but  where  extrinsic  evidence  is  ne- 
cessary to  determine  the  question  of  their 
meaning,  evidence  may  be  given  to  shew 
the  general  circumstances  relating  to  a  tes* 
tator  and  his  family. 

Under  the  sixth  point  Mr.  Wigram  con- 
siders, whether^  assuming  the  intention  to 
be  uncertain^  notwithstanding  the  admis- 
sion of  evidence,  the  will  shall  he  deemed 
void  jfor  uncertainty,  or  evidence  be  admitted 
to  prove  intention  ^  He  cites  the  opinions 
of  various  Judges,  and  quotes  several  cases, 
but  leaves  the  conclusion  in  doubt.  Lord 
Alvanley,  in  deciding  on  a  will  of  doubtful 
construction,  said,  "  as  to  irresistible  in- 
ference, I  do  not  know  what  is  meant  by 
that ;  I  admit  it  must  he  such  an  inference 
as  leaves  no  doubt  u})on  the  mind  of  the 
person  who  is  to  decide  upon  it.  It  must 
be  irresistible  to  my  mind."  Lord  Eldon, 
ia  Attorney  General  v.  Grote, ^  said,  "in- 
dividual belief  ought  not  to  govern  the 
case — it  must  be  judicial  persuasion."  In 
the  case  of  Goblet  v.  Beechey,  3  Sim.  24,  the 
inference  that  Nollekens  meant  models  by 
the  word  "  mod,"  was  irresistible  to  the 
mind  of  the  Vice  Chancellor  {Shadwell), 
His  mind  \na  Judicially  persuaded  that  such 
was  the  sense  in  which  the  testator  used 
the  word.  The  mind  of  the  Lord  Chan- 
cellor {Brougham)  was  proof  against  the 
same  impression. 

In  illustration  of  the  seventh  point  various 
cases  are  adduced  in  which  evidence  has 
been  received  to  prove  the  intention  of  the 
testator,  but  in  which  the  proof  of  intention 
as  a  fact  was  not  fully  recognized.  Cases 
are  then  referred  to  in  which  intention,  in- 
dependent of  the  words  of  the  will,  has  been 
proved  as  a  fiact.  Mr.  Wigram  questions 
the  soundness  of  these  decisions,  and  says, 
the  principle,  if  any,  on  which  the  excepted 
cases,  taking  them  collectively,  are  founded, 
is  by  no  means  obvious.  He  adds,  that 
evidence  may  be  admitted  to  prove  inten- 
tion where  the  description  is  applicable  to 
and  describes  several  subjects,  but  not 
where  the  description  in  the  will  does  not 
describe  or  ascertain  any  subject  with  legal 
certainty.  And  he  maintains,  that  the  ad- 
miBsion  of  evidence  of  intention  to  fill  up  a 
blank  is  not  a  greater  violation  of  principle 
than  the  admission  of  similar  evidence  to 
make    perfect  an  insufiicient  description. 

^  Cited  by  Mr.  Wigram  from  a  MS.  note. 
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The  conclufiion  to  which  Mr.  Wigram 
comes  is,  that  the  only  cases  in  which  evi- 
dence to  prove  intention  is  now  admissable 
are  those  in  which  the  description  of  the 
person  or  thing  in  the  will  applies  indif- 
ferently to  and  sufficiently  describes  each  of 
several  subjects;  and  that  every  claimant 
under  a  will  has  a  right  to  require  a  court 
of  construction  in  the  execution  of  its  office 
to  place  itself  by  means  of  extrinsic  evi- 
dence in  the  situation  of  the  testator,  the 
meaning  of  whose  language  it  is  called 
upon  to  decide. 

We  need  scarcely  add,  that  we  strongly 
recommend  this  work  to  the  perusal  of  prac- 
titioners in  general. 


CHANGES    IN  THE   LAW 

IN  TBB  PBR8ENT  SESSIOlT  OV  PABMAMBNT. 

No.  IV. 
3  &  4  Vict,  c  26. 


EVIDENCE  OP  RATED  INHABITANTS. 

j4n  act  to  remuve  doubts  as  to  the  competency 
of  perfonSf  heing  rated  inhabitants  of  any 
parish,  to  give  evidence  in  certain  cuses. 

\:Sd  July,  1840.] 

Persons  ntt  dixfjunlified  from  giving  evidence 
on  aectivnt  ufbe'wg  assessed  to parochiol  rates, — 
Whereas  it  is  expedient  to  remove  all  doubt 
whether  persons  are  by  law  competent  to  give 
evidence  in  cases  where  they  have  been  for- 
merly held  to  be  disqualified  by  the  liability  to 
pay  parochial  rates:  Be  it  enacted  bv  the 
Queen's  most  excellent  Minesty,  bv  ana  with 
the  advice  and  consent  of  toe  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  that  from  and  after  the  passing  of 
this  act  no  person  called  as  a  witness  on  any 
trial  in  any  Court  whatever  may  and  shall  be 
disabled  or  prevented  from  giving  evidence  by 
reason  only  of  such  person  being,  as  the  inhabi- 
taot  of  any  parish  or  township,  rated  or  assessed, 
or  liable  to  be  rated  or  assessed,  to  the  relief  of 
the  poor,  or  for  and  towards  the  maintenance 
of  church,  chapel,  or  highways,  or  for  any 
other  purpose  whatever. 

2.  Nominal  parties  on  any  trial  not  disabled 
from  givtng  evidence, — And  be  it  enacted,  that 
no  churchwarden,  overseer,  or  other  officer  in 
and  for  any  parish,  township,  or  union,  or  any 
person  rated  or  assessed  or  liable  to  be  rated 
or  assessed  as  aforesaid,  shall  lie  disabled  or 
prevented  from  giving  evidence  on  any  trial, 
appeal,  or  other  proceeding  bjr  reason  only 
of  his  being  a  party  to  such  tnal,  appeal,  or 
other  proceeding,  or  of  his  being  liablu  to  costs 
in  respect  thereof,  when  he  shall  be  only  a  no^ 
minal  party  to  such  trial,  appeal,  or  other  pro- 
ceeding, and  shall  be  only  liable  lo  contribute 
to  such  costs  in  common  with  other  the  rate- 
payers of  such  parish,  township,  or  union. 


NOTES 
ON  THE  LEGAL  EXAMINATION. 

BT  A  BTSTANDBB. 
[Coniitmedfram  p,  200.] 


On  the  morning  of  the  examination  we  re« 
joined  the  bevy  of  embryo  lawyers.  It  was 
soon  evident  that  the  guety  of  the  preceding 
evening  had  departed ;  as  if  by  mutual  agree* 
ment  idl  had  not  slept.  Neverton  declared  h% 
could  not  fancy  eggs  in  London.  Neverfear 
was  determined  to  eat,  but  half  a  roll  was  too 
much  for  him;  Ready  tried,  but  failed;  and 
all  were  a  little  feverish,  though  neither  would 
assign  the  cause.  Newton  was  differently  af* 
fected:  while  poring  over  his  book  he  had 
commenced  his  third  roll,  without  being  aware 
that  he  had  been  eating ;  and  Singleton  was 
rather  unwell ;  consequently  the  meal  passed 
oflf  with  the  silent  solemnity  of  a  Quaker's 
meeting,  and,  when  over,  tney  all  repaired  to 
the  Law  Institution,  whither  we  immediatdy 
followed  them. 

The  entrance  hall  was  crammed,  and  owr 
-first  reflection  was  upon  the  happiness  of  a 
country  having  the  pron>ect  of  such  an  in- 
crease of  tdented  defences  of  its  constitu- 
tional rights  and  liberties.  But  we  were  in- 
terrupted by  an  excliynation  of  Grabiel  New- 
ton,  who  had  placed  himself  agunst  one  of  the 
pillars,  as  if  for  support;  "1  do  not  care  for 
myself,*'  said  he.  *'  Nor  I ;"  replied  another, 
who  we  afterwards  discovered  came  from  the 
Principality,  and  had  just  received  a  letter 
from  his  wife ; — "  Never  mind,"  said  she,  **  if 
you  do  fail,  you  will  not  be  the  first,  nor  will 
you  be  the  last ;  the  race  is  not  always  won  by 
the  swift,  nor  the  battle  by  the  strong.'' 

The  door  soon  opened,  and  we  perceived 
that  three  gentlemen  only  were  admitted  at  a 
time,  who,  on  receiving  their  numbers*  took 
their  seats  opposite  to  those  corresponding  on 
the  long  green  tables  in  the  middle  and  on 
the  sides  of  the  hall.  This  being  done,  others 
were  admitted,  who  did  likewise,  until  the 
whole  were  seated. 

The  few  minutes  that  elapsed  before  the 
Examiners  appeared  were  apparently  most 
anxious  ones ;  the  perspimtion  was  visible  on 
the  pale  faces  of  some  who  were  endeavouring 
to  hide  it  by  a  vigorous  application  of  silk 
handkerchiefs ;  others  were  busily  employed 
in  mending  pens  which  they  had  not  preriously 
tried ;  and  all  were  waiting  with  breathless 
expectation  the  delivery  of  the  questions. 

At  length  they  came;  and  though  some 
have  prided  themselves  upon  not  reading  them 
till  they  came  in  turn  to  be  inawen^d,  we 
fancy  tliey  were  eagerly  read  by  most ;— of  this 
we  are  certain,  that  all  were  very  soon  employed 
in  answering  them. 

It  is  apparently  an  objection  to  this  mode  of 
ejCBmination,  that  considerable  anxiety  is  oc- 
casioned immediately  previous  to  the  hour  of 
trial,  which  not  only  operates  distnistfiiUy 
upon  the  mind,  but,  by  an  unusual  agitatioB, 
renders  it  unable  to  exercise  its  powers.    The 
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consequences  of  failure,  too,  furess  heavily  upon 
some  wbo  mav  really  have  been  industrious  ; 
and  we  have  been  assured  by  Mr.  Ready  and 
Mr.  Neverfear,  that  they  never  performed  an 
exercise  with  so  little  satisfaction  as  this,  their 
examination.  But  we  will  nut  anticipate.  If, 
however,  our  theory  be  correct,  the  plan  so 
thoufirbtiessly  struck  out  by  Mr.  Sin/^leton  ap« 
pears  deserving  of  consideration,  and  we  may 
probably  take  an  opportunity  of  respectfully 
commending  it  to  the  consideration  of  the 
proper  authorities,  with  such  suggestions  of  our 
own  as  upon  further  investigation  may  appear 
desirable ;  for,  without  more  particularly  ad- 
verting to  the  happy  change  which  the  acci- 
dentaTcircumstance  of  a  legal  examination  is 
likely  to  make  in  our  own  condition,  we  owe 
nothmg  to  the  Profession  but  good  will,  and 
have  a  Sjpecial  sympathy  for  those  future  can- 
didates for  its  honours  and  emoluments,  who, 
from  constitutional  and  accidental  causes,  may 
shrink  from  the  present  ordeal,  without  l)eing 
deficient  in  the  legal  knowledge  necessary  to 
pass  safely  through  it. 

But  we  are  digressing.  Permission  to  enter 
was  of  course  denied  to  us,  but  we  patiently 
lingered  at  the  door  with  a  few  friends  of  the 
candidates  >vithin,  from  which  we  saw  that  all 
was  excitement  there.  At  length,  a  little  be- 
fore twelve  o'clock,  we  perceived  one  of  them 
move  towards  the  JBxaminers,  and  afterwards 
towards  the  door ;  he  was  the  first  that  came 
out,  and  we  were  assured  by  some  of  the  bye- 
standers  that  he  was  **  a  very  clever  fellow," 
although  no  one  appeared  ever  to  have  seen 
or  heard  of  h'un  before.  We  thought  of  the 
bubble,  reputation — and  would  have  spread 
his  fame  abroad  if  happilv  we  could  have  dis- 
covered him ;   but  we  could  not. 

Few  left  before  one ;  but  between  that  and 
two  they  became  more  numerous,  and  we  were 
rejoiced  to  find  our  friend  Singleton  making 
his  way  out  with  all  the  eagerness  of  one  who 
felt  that  he  was  escaping  from  an  oppressive 
atmosphere.  Soon  afterwards  Neverton  passed 
us,  biting  his  lips  ;  and  before  three  be  Mas 
followed  by  Newton,  who  was  evideutlv  re- 
lieved from  his  morning's  anxiety,  ana  de- 
scended the  steps  with  the  ease  of  one  satisfied 
with  himself.  We  were  delighted,  but  were 
unable  to  congratulate  him  on  his  altered  ap- 
pearance, being  recognised  by  the  son  of  our 
old  friend  Zachary  Ironside,  who  came  out 
with  him,  and  notwithstanding  the  disparity  of 
our  years,  eagerly  caught  hold  of  our  arm,  and, 
pulling  us  along,  invited  us  to  accompany  him. 
We  saw  he  was  delighted,  and  feeling  ourselves 
for  the  day  quite  upon  town,  we  accordingly 
did  so. 

Mr.  Ironside  hailed  the  first  vehicle  he  saw, 
and  ordered  the  man  to  drive  with  all  speed  to 

the hotel,  in  ——  streei ;  where,  we 

learnt  on  the  way  that  he  and  Mrs.  Ironside 
were  suying.  Arrived  there,  he  assured  her 
that  it  was  all  over;  that  he  had  answered 
tifty-six  out  of  the  seventy- five  questions,  and 
was  sure  to  pass ;  after  which  he  introduced 
us  to  Mrs.  Ironside,  a  pretty  woman  of  twenty- 
three,  to  whom  wc  learnt  that  he  had  been 


three  months  married,  but  fearing  his  excite- 
ment relative  to  the  examination,  she  had 
come  up  to  town  with  him,  accompanied  by  a 
neighbouring  gentleman  and  his  wife,  who  had 
determined  upon  becoming  Mr.  Ironside's  first 
client,  l)y  employing  him  before  he  left  the 
Court  in  whicn  he  was  admitted,  and  who  evi- 
dently entertained  towards  him  all  the  cordiality 
and  tue  kind  consideration  of  the  friendships  of 
the  olden  time. 

We  must  not  state  what  passed  on  this  in- 
teresting occasion;  suffice  it  to  say  that  it 
confirmed  our  resolve,  in  reference  to  an 
error  of  twenty  years'  standing,  and  induced 
us  to  think  a  cnange  in  our  domestic  policy 
was  desirable.  Taking  a  reluctant  leave  of 
our  friends,  we  returned  home,  expecting  to 
find  the  friends  with  whom  we  had  breakfasted. 

And  we  were  right:  mutual  curiosity  had 
brought  them  together  for  the  purpose  of  dis- 
cussing what  Singleton  called  the  *'  Probabili- 
ties ;"  but  we  found  them  so  uproarious,  and 
ourselves  so  much  fatigued,  that  we  cannot  do 
moie  than  undertake  to  detail  what  passed  on 
the  first  opportunity. 


THE  LAW  OF  MUTUAL  CREDIT. 


Referring  to  a  recent  article  on  this  subject, 
(p.  150,  ante),  it  may  be  useful  to  notice  some 
points  and  decisions  which  were  not  then  ad- 
verted to.  The  case  of  Buchanan  v.  Findlay, 
9  B.  &  C.  7^B,  is  an  example  of  a  class  of  cases 
where  the  law  of  mutual  credit  does  not  ap- 
ply. The  facts  were  as  follow :  A.  &  Co.,  mer- 
chants at  Liverpool,  remitted  a  bill  to  B.  &  Co., 
io  London,  with  directions  to  get  it  discounted, 
and  apply  the  proceed*  in  a  particular  way, 
li.  6f  Co.  did  not  get  the  bill  discounted,  but  re- 
ceived the  money  when  it  became  due.  Beforje 
that  time  A,  ^  Co.  had  stopt  payment,  and 
desired  to  have  the  bill  returned  to  them.  A 
commission  of  bankrupt  having  been  issued 
against  them  before  the  money  was  received  on 
(he  bill  by  B.  &  Co.,  it  was  held  that  the  latter 
were  liabiC  to  be  sued  for  the  amount  by  the 
assignees  of  A,  &  Co.,  as  monev  received  to 
tlieir  use,  and  that  B,  6l  Co.  could  not  set-off 
a  debt  due  to  them  from  A,  &  Co. 

Lord  Tentetden  thus  states  the  principle  on 
which  these  cases  depend:  "In  the  present 
case  the  bills  were  sent  to  the  defendants  for  a 

rcitic  purpose,  and,  as  soon  as  the  defendants 
lined  to  perform  that  purpose,  the  right  to 
retain  the  bills  ceased,  and  the  parties  were 
legally  bound  to  restore  them  on  demand." 

''If  goods  or  bills  are  deposited  for  a  specific 
object,  and  the  bailee  will  not  perform  that 
object,  he  must  return  them.  The  property  of 
the  bailor  is  not  divested  or  transferred  until 
the  object  is  performed." 

In  the  case  of  Thorpe  v.  Thorpe,  3  B  &  Ad., 
680,  Par  he,  J.,  tXiw^rngto  Buchanan  v.Findhiy, 
says :  '*  It  was  not  a  case  of  mutual  credit  be- 
cause the  transaction  on  the  part  of  the  assig- 
nees  was  against  good  faith."    This  case  of 
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Thorpe  T.  norpe  appears  primd  fade  to  be 
at  variance  with  the  aecision  la  auchanan  ▼. 
Flndlay,  The  circumstances  were  these :  ^. 
remitted  a  bill  of  exchaniire  to  B.y  to  be  paid 
to  a  third  person  on  ^.'s  account.  B,  dii' 
counted  the  bilf,  but  did  not  |iay  over  the  pro- 
ceeds, upon  which  ^  sued  him  in  assumpsit 
for  money  had  and  received ;  and  it  was  held 
that  in  this  action  a  set-oflf  was  admissible.  ^ 

In  pronouncin)(  judgment,  Parhe,  J.,  said  : 
If  the  plaintiff  had  chosen,  instead  of  assumpsit 
for  money  had  and  received  to  bring  a  special 
action  for  the  breach  of  duty,  there  could  have 
been  no  set-off,  because  it  would  have  been  an 
action  for  unliquidated  damages.  The  ex- 
pressions of  the  Court  in  Buchanan  v.  F^ndlap 
must  be  taken  with  reference  to  the  subject- 
matter.  In  that  case  the  btlii  remained  in  the 
hands  of  the  defendantiy  unapplied  to  the  pur- 
poses for  which  they  had  been  sent,  when  the 
parties  who  had  sent  them  countermanded*  the 
order  for  their  being  discounted,  and  desired 
to  have  them  returned,  which  was  not  done.'* 
The  distinction  between  the  two  cases  is,  that 
in  one  the  bill  had  been  converted  into  money, 
whereas  in  the  other  it  had  not ;  and  it  must 
be  concluded  from  Thorpe  y,  Thorpe^  that  if  in 
Buchanan  v.  FindLty  the  bills  had  been  dis- 
counted before  the  bankruptcy,  the  mutual 
credit  would  have  been  let  in. 

There  is  another  class  of  cases  to  which  sec. 
50  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  does 
not  apply  on  the  ground  of  fiaud  or  unfair 
dealing ;  the  two  principal  cases  are  Fair  v. 
M^ elver y  16  East,  130,  and  Lackington  v. 
Comltee,  6  Bing.  N.  C.  7 1 .  In  Fair  v.  Ai' elver, 
third  persons,  holding  the  acceptance  of  a 
trader  who  was  known  to  be  in  bad  circum- 
stance«,  agreed  with  the  defendants,  as  a  mode 
of  covering  the  bill,  that  it  should  be  indorsed 
to  them,  and  that  they  should  purchase  goods 
of  the  trader,  which  were  to  be  paid  for  by  a 
bill  at  three  months*  date,  or  made  equal  to 
cash  in  three  months  (before  which  time  the 
trader's  acceptance  would  be  due)  but  without 
communicating  to  the  trader  that  they  were 
the  holders  of  his  acceptance.  It  was  held 
that  the  trader  having  become  bankrupt,  and 
his  assignees  having  broueht  assumpsit  to  re- 
cover the  value  of  the  gooas  sold  and  delivered 
to  the  defendants,  the  latter  could  not  set-off 
the  plaintiff's  acceptance  which  they  did  not 
hold  in  their  own  right,  but  in  effect  for  such 
other  persons.  Lord  EUenboruug'h  says :  *'  It 
is  argued  that  in  bringing  an  action  on  the 
contract  of  sale  the  assignees  have  affirmed 
that  the  transaction  was  fair  throughout ;  but 
that  is  stated  with  too  much  latitude.  The 
plaintiffs,  by  suiug  on  the  contract  of  shIc,  only 
allirm  that  nothing  on  the  part  of  the  bankrupt 
was  fraudulent ;  but  they  do  not  thereby  admit 
that  there  was  no  fraud  in  the  parties  against 
whom  they  are  endeavouring  to  enforce  it." 
And  subsequently  his  Lordship  said  :  '*  Wilson 
(the  bankrupt)  was  not  truly  and  justly  in- 
debted to  the  defendants  at  the  time  of  the  sale; 
and  though  they  might  have  brought  an  action 
against  him  on  the  bill,  yet,  upon  the  statute, 
by  way  of  cltum  under  the  commission,  they 


must  have  sworn  that  he  was  then  truly  and 
justly  indebted  to  them  upon  the 'bill — which 
they  could  not  have  done  for  that  purpose,  as 
they  held  it  merely  as  trustees. 

In  Lachington  ▼.  Combe*,  6  Bing.  N.  C. 
7 1  •  the  facts  were  very  similar. 

To  an  action  by  the  assignees  of  a  bankmpC 
for  the  price  of  a  phaeton,  for  which  the  defen- 
dant had  agreed  to  pay  ready  money,  the  de- 
fendant pl^ed  a  set-off,  in  respect  of  a  bill 
of  exchange  drawn  by  j4.,  and  accepted  by  the 
bankrupt,  and  indorsed  by  j4.  to  the  defendant. 
The  plaintiffs  replied,  that  after  the  bill  was 
dishonoured,  ^.  mdorsed  it  to  the  defendant 
without  consideration,  in  trust  that  the  defen- 
dant should  purchase  the  phaeton  of  the  bank- 
rupt, and  hand  it  over  to  ^.  and  frandolently 
attempt  to  set-off  the  bill  against  the  price  of 
the  phaeton :  this  was  held  a  sufficient  answer 
to  the  clum  of  set-off. 

Tiwtat,  C.  J.— "The  question  in  this  case 
turns  upon  the  clause  in  the  bankrupt  act, 
which  gives  the  right  of  set-off,  and  we  think, 
under  the  facts  stated  in  the  replicauon,  there 
was  no  debt  whatever  between  the  bankrupt 
and  the  defendant,  arising  out  of  the  accept- 
ance,  within  the  meaning  of  that  clause  We 
think  there  was  no  real  bond  fide  debt  doe  to 
the  defendant,  capable  of  being  set-off  under 
the  statute." 

It  appears  from  this  decision  that  in  a  set- 
off under  the  bankrupt  Jaws,  the  Court  may 
inquire  into  all  the  circumstances  which  give 
rise  to  the  clium,  and  exercise  a  kind  of  equit. 
able  jurisdiction  for  the  protection  of  the  cre- 
ditors. 

These  three  classes  of  cases,  the  principle  of 
each  of  which,  appears  from  the  cases  of 
Clnrhe  v.  Feil ;  Buchunan  v.  Findley ;  and  Finr 
V.  Ai*c  Iver^  respectively  do  not  come  within 
the  law  of  mutual  credit. — With  these  excep- 
tions it  may  be  taken  as  a  rule,  that  every 
debt,  or  transaction  which  must  end  in  a  debt, 
is  included  in  the  operation  of  s.  50,  of  the 
bankrupt  act,  and  that  a  pluntiff^  cannot  by 
any  special  form  of  pleading  deprive  the  de- 
fendant of  the  advantage  of  a  set  off.  Groom  ▼« 
fFent,  8  Ad.  &  £1.  75 

Formerly  contingent  debts,  not  due  at  the 
time  of  the  bankruptcy,  could  not  be  set-off's 
but  now  as  contingent  debts  are  provealile 
under  the  6  G.  4,  c.  16,  s.  56,  they  may  be  set- 
off. 

Debts  due  in  different  rights  cannot  be  set- 
off. Thus,  a  debt  due  from  a  bankrupt  to  a 
married  woman  dum  sola,  cannot  be  set-off 
against  a  debt  due  from  her  husband  to  the 
bankrupt.  £a  parte  Blng^fen,  \9  Ves.  465. 
So  a  debt  due  from  an  executor  on  his  own  ac- 
count, cannot  be  set-off  against  a  debt  due  to  the 
testator,  Bithop  v.  Church,  :i  Atk  691.  But  n 
debt  due  to  a  person  as  surviving  partner  may 
be  set  off  against  a  debt  due  from  him  in  bis 
own  right,  and  e  conveno.  French  v  Andr^de, 
6  T.  R.  682 ;  Slipper  v.  Slidstone,5  T.  R.  493. 
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.     SELECTIONS 
FROM    CORHBSPONDBNCB. 


ADMISSION  OF  ATTORNBT8  IN  VACATION. 

Is  it  not  an  anomaly,  that  while  under  the  re- 
g^ation  for  the  aamission  of  Attorneys  one 
4:lerk  may  be  admitted  in  Trinity  Term,  after 
frying  something  short  of  two  months'  notice, 
another  clerk,  whose  articles  expire  on  the 
ISth  of  June  (the  day  after  Trinity  Term), 
cannot  be  admitted  until  Michaelmas'Term,  in 
November,  having  to  give  about  mt  months' 
notice.  Without  regard,  then,  to  the  law 
terms,  is  it  not  practicable  to  lay  down  some 
role  to  make  the  times  of  admission  more  fre- 
quent and  uniform,  and  the  notices  shorter, 
and  also  to  answer  every  other  necessary  pur- 
pose? Say,  for  instance,  that  the  examinations 
and  admissions  shall  tnke  place  once  every  six 
weeks,  or,  at  the  utmost,  two  months;  and 
that  the  notice  should  be  twenty^ne  days  or  a 
month.  In  this  proposition  1  cannot  perceive 
anything  at  all  unrea^jonable,  and  1  shall  there- 
fore be  glad  if  it  should  attract  that  attention 
which  it  seems  to  me  to  deserve.  L.  W. 

{^Vhe  Act  of  Parliament  requires  that  the 

Attorney  shall  be  sworn  in  open  Court,    llie 

Act  must  be  altered  before  this  suggestion  can 

be  adopted.  £u.] 

SIRVirE  OP  CLBRKSHIP. 

Is  service  to  a  country  attorney,  having  cham- 
bers and  doing  busiue^s  in  town,  but  not  hav- 
ing a  ioftn  certificate,  good  service  of  rhe  clerk- 
ship, the  clerk  being  employed  in  the  attor- 
Dey*s  chambers  in  town  ? 

Is  a  certificated  conveyancer  in  the  country 
included  in  the  Ist  and  2d  O.  4,  c  48,  to 
whom  the  clerk  might  go  as  a  pupil  for  one 
^ear  during  the  clerkship,  the  certificate  be- 
mg  taken  out  under  the  55  G.  3,  c.  184. 

Adolbscens. 

[As  to  the  Ist  question,  if  the  attorney  fre- 
quently comes  to  town,  the  service  perhaps 
would  be  sufficient,  but  it  is  doubtful.  We 
suppose  there  is  no  partner  residing  generally 
in  town. 

As  to  the  2d  point,  it  is  clear  no  such  ser- 
vice would  be  good.  Ed.] 

TAXATION  OP  COSTS. — WITNESSES. 

A  short  time  ago,  I  had  to  attend  the  taxa- 
tion of  a  bill  in  which  were  a  number  of  wit- 
nesses, the  payment  to,  and  and  expenses  of 
whom  were  placed  in  the  t^otiy  of  the  bill. 
On  coming  to  them,  the  Master  said  be  would 
then  strike  them  all  out,  and  tax  them  at  the 
entt  od  the  bill.  This  was  done,  the  Master 
having-  the  names,  and  placing  the  allowances 
on  a  separate  piece  of  paper  of  liis  own,  and 
then  giving  the  gross  amount  he  had  allowed 
for  them.      Of  course,  1  could  not  check  my 


bill  as  he  mendoned  teriutm  the  allowances 
he  had  made,  because  they  had  all  been  struck 
out.  On  applying  for  a  copy  of  the  allow- 
ances  as  on  the  Master's  paper,  it  appears  to 
be  the  custom  not  to  give  it,  so  that!  am  not, 
and,  according  to  this  method,  cannot,  be  aware 
of  what  certun  witnesses  have  been  allowed, 
which,  as  it  happens  in  this  instance,  it  is  ma- 
terial for  me  to  xnow.  Now,  the  case  resolves 
itself  into  this :  parties  are  either  not  to  know 
anything  of  the  witnesses'  allowance  beyond 
the  gross  sum, — which  is  palpably  unjust, — or, 
\f  they  fail  to  keep  a  check  by  their  own  bill  as 
the  Master  mentions  tbe  allowances  he  makes, 
they  are  not  afterwanis  to  have  a  copy,  which 
is  a  ridiculoiu  distinction. 

Latitat. 


ENTRANCE  TO  THE  JUDGES*  CBAMBEES. 

During  the  sitting  of  the  Rolls  Court  in 
Rolls  Yard,  a  door  is  thrown  open,  affording  a 
passage  from  Rolls  Grarden  to  noils  Yard,  and 
thus  allowing  a  convenient  way  from  the 
judges'  chambers  to  Chancery  Lane.  This 
gate  we  are  informed  by  a  board,  is  only 
opened  for  the  accommodation  of  the  bar ;  but 
however  exclusive  may  be  the  ideas  of  the 

Sowers,  who  caused  the  gate  to  be  opened  they 
o  not  have  the  effect  of  restricting  the  accom- 
modation to  the  chosen  few,  and  accordingly  it 
is  moat  frequently  made  use  of  by  attorneys 
and  their  clerks ;  indeed,  so  convenient  is  it  to 
them,  that  1  believe,  a  great  desire  exists  that 
the  gate  should  be  always  kept  open,  and  if 
there  exists  no  solid  objection  to  this  course,  it 
surely  ought  to  be  adopted,  for  all  persons  ac- 
quainted with  the  spot,  must  be  aware  how 
very  inconvenient  is  tbe  locality  chosen  for  the 
judges'  chambers,  and  therefore,  every  meant 
should  be  used  of  facilitating  ingress  to.  and 
egress  from  them.  Leoalis. 

DATE  OF  JUDGUBNT  PAPER. 

There  is  much  uncertainty  and  difference  of 
opinion,  as  to  whether  a  judgment  paper  should 
be  entitled  of  the  date  of  the  declaration,  or 
of  that  of  signing  judgment.  The  latter  seems 
to  me  the  proper  mode,  but  it  is  desirable  that 
it  should  be  known  which  of  the  ttvo  is  really 
correct.  Legalis. 


SUPERIOR  COURTS. 


lnrH  Cfesnccllor'tf  Caurt. 

practice. — petition  of  RIGHT, 

The  Lord  Chancellor  has  no  juriidietion  to 
giee  any  deciiion  in  a  petition  tff  right  re» 
/erred  to  him,  with  the  general  indorse^ 
ment  of  the  Crown,  *'  Let  right  be  done  to 
the  party.*'  All  he  hai  to  do  is  to  isiue  a 
cowmitiion,  and  upon  return  of  the  Con^ 
wistionerM'  inquisition  to  iuue  a  trrit  for 
the  petitioner ,  to  vohich  the  officer  nf  the 
Crown  may  demur  or  plead,  and  thereby  a 
revurd  is  vonstiiuted  for  a  Court  of  Caw 
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to  hear  and  decide  the  question  raiged  hg 
the  pleadings f  on  the  merits. 

The  Baron  de  Bode  presented  a  petition  of 
rii^ht  to  the  Queen,  statinfir  amongst  other 
things,  to  the  effect  that  he  is  a  British  bom 
subject  i  that  by  decrees  of  confiscation  and 
sequestration  passed  by  the  French  revolution- 
ary government  against  the  property  of  British 
subjects  in  France,  in  the  year  1793,  an  estate 
devised  to  the  petitioner  by  his  father,  a  Ger- 
man baron,  and  situate  at  Soulty  in  lower  ^- 
sace,  within  the  territory  of  France,  was  confis- 
cated ;  that  bv  treaties  and  conventions  entered 
into  by  and  between  the  French  and  English 
governments  in  the  years  1816  and  1318,  a 
fund  was  provided  by  France,  and  transferred 
to  the  British  government,  for  the  purpose  of 
compensating  British  subjects  for  their  propery 
confiscated  m  pursuance  of  said  decrees  ;  that 
the  British  government  appointed  commision- 
ersof  liqui(uition  and  adiudication,  before  whom 
the  petitioner  preferred  a  claim  for  compensa- 
tion, amounting  to  upwards  of  54,000/.,  in  re- 
spect of  the  confiscation  of  his  said  estute,  and 
that  the  commissioners  rejected  his  claim,  and 
their  adjudication  was  confirmed  by  the  Privy 
Council  on  appeal.  The  petitioner,  after  stating 
that  the  said  award  was  erroneous,  that  his 
claim  was  just,  and  that  there  were  ample 
funds  remaining  of  the  provision  so  made  by 
the  French  government  in  the  hands  of  the 
Crown  for  satisfaction  of  his  demand,  prayed 
that  right  ma^  be  done,  &c.  The  Queen  re- 
ferred the  petition  to  the  Lord  Chancellor,  with 
an  indorsement  thereon  *'  Let  right  be  done  to 
the  petitioner." 

Mr.  Hill,  and  other  counsel,  for  the  petitioner, 
and  the  Attorney  General  and  other  counsel 
for  the  Crown,  were  heard  by  the  Lord  Chan- 
cellor on  that  petition  about  a-year  ago. 

Viscount  Canterbury  presented  a  similar 
petition  to  her  Majesty  for  compensation, 
amounting  to  6000/.,  for  the  loss  sustained  by 
him  in  pictures,  plate,  and  furniture,  consu- 
med in  the  fire  which  destroyed  both  Houses 
of  Parliament,  as  the  petition  alleged,  caused 
by  the  negligences  of  her  Majesty's  servants. 
This  peiition  was  also  referred  to  the  Lord 
Chancellor,  with  a  similar  endorsement 
thereon,  and  was  argued  before  his  Lordship 
at  the  beginning  of  last  Trinity  Term.  The 
arguments  on  the  ancient  law  relating  to  the 
course  of  proceeding;  on  petitions  of  right  were 
nearly  the  same  on  both  petitions.  The  follow- 
ing is  a  short  view  of  those  used  on  the  latter 
petition. 

The  S'Mcttor  Gf^nertd,  Sir  fFidiam  Follett, 
and  Mr.  Serjeant  Affinnin^,  for  Lord  Canter- 
bury.— It  was  the  duty  of  the  Lord  Chancellor 
to  issue  a  commission  to  certain  persons, 
therein  to  be  named,  who  would  inquure  into 
the  facts  stated  in  the  petition,  as  a  jury  would, 
and  who,  after  that  inquiry,  would  make  a  re- 
port, in  the  shape  of  a  verdict  or  inquisition  to 
the  Lord  Chancellor.  The  matter  being  so 
pu:  in  a  trsdn  of  judicial  inquiry,  the  law,  as  it 
bore  on  the  facts,  could  be  discussed  before  a 
f-ompctent  tribunal,  from  which  it  would  be  in 


the  power  of  either  purUr  to  carry  the  matter, 
by  a  writ  of  error  to  the  Exchequer  Chamber 
and  thence  to  the  House  of  Lords.  In  the 
present  state  of  the  proceedings,  neither  the 
facts  nor  the  law  could  be  discussed  to  any 
useful  purpose.  The  facts  were  not  much 
in  question ;  indeed  they  were  not  denied  by  the 
counsel  for  the  Crown,  who»  however,  appeared 
to  oppose  all  further  proceedings  on  the  peti- 
tion. The  law  of  the  case  was  the  real  pmnt 
in  dispute ;  and  if  the  petitioner  waa  permitted 
to  have  his  action  in  the  accnstomed  form,  the 
whole  case  could  be  discussed  before  a  comt 
of  law.  The  petitioner  could  have  brought 
his  action  against  any  common  party  for  losses 
sustained  by  the  negligenceof  theservantsof  that 
party,  but  the  course  of  proceeding  against  the 
crown,  when  a  subject  sustained  loss  by  the 
negligence  of  its  servants,  was  not  bj  action  in 
the  mi  instance,  but  by  the  form  of  a  petttioo 
of  right ;  and  all  that  the  Lord  Chanoeilor  had 
to  do  was  to  put  the  matter  in  a  train  of  judi- 
cial inquiry.  When  the  inquiry  took  place, 
the  Attorney  General  would,  of  course,  appear 
to  represent  the  Crown,  and  in  that  capacity 
he  could  demur  or  plead,  or  take  any  other 
course  that  might  be  considered  fit  to  test  the 
application  of  the  law  to  the  facts.  To  attempt 
to  stop  all  inquiry,  as  it  seemed  to  be  the  pur- 
pose of  the  Attorney  General  on  this  petition, 
was  contrary  to  all  precedent.  The  course  of 
proceeding  on  petitions  of  right  waa  laid  do%vn 
m  Blackstone's  Commentaries.^  The  right  of 
action  against  a  person  whose  servants  have 
been  guilty  of  negligence,  was  stated  in 
Comyn's  Digest,  title  Action  on  the  Case. 
In  any  case  where  negligence  was  made  out 
agiunst  a  servant  of  a  person  in  whoae  house 
another  man's  property  was  destroyed,  it  had 
been  held  that  such  persons  so  suflfering  had  a 
clear  right  of  action  for  compensation.  The 
property  of  the  Speaker  of  the  House  of  Com- 
mons had  been  destroyed  by  the  negligence  of 
the  servants  of  the  Crown,  in  a  palace  occupied 
by  him  with  the  permission  of  his  Miyesty, 
and  the  simple  question  for  the  Lord  Chan- 
cellor to  decide  in  the  case  was,  whether  a 
subject  so  injured  had  not  a  right  of  compen- 
sation against  the  Crown,  in  the  same  manner 
as  if  the  petitioner  had  sustained  a  loas  from 
the  negligence  of  the  servant  of  any  ordinary 
individual.  They  insisted  that  no  precedent 
could  be  produced  for  refusing  the  commission 
under  circumstances  like  the  present  f  and 
they  referred  to  several  records  in  the  Year 
Books,  Coke's  and  Rastall's  Entries,  and  other 
ancient  books  of  authority,  to  show  that  the 
Lord  Chancellor  had  uniformly  referred  such 
petitions  to  a  commission  named  by  himself, 
to  inquire  and  report. 

The  Attorney  General,  Mr.  fFigntm,  Mr. 
/Troy,  and  Mr.  fVightman,  for  the  crown.  It 
had  been  argued  K>r  the  petitioner  that  the 
Lord  Chancellor  had  no  discretion  on  a  peti- 
tion of  right,  but  was  bound  to  issue  a  com- 
mission as  a  matter  of  course,  without  exerci- 
sing any  judgment  on  the  merits  of  the  peti- 
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tlon.  If  commissions  were  to  issue  in  that 
manner,  they  would  lead  to  much  mischief 
and  alisurdity.  Suppose  that  some  of  the 
personi«  excluded  from  the  dinners  and  balls 
of  her  Majesty  presented  a  petition  of  right* 
stilting  that  they  had  a  good  title  to  dine  and 
dance  with  her  Majesty,  would  her  Majesty's 
Attorney  General  be  bound  to  admit  the  right 
of  such  persons  to  compensation,  and  the  Lord 
Chancellor  to  issue  a  commission  to  enquire 
and  report  on  the  subiect  ?  Suppose,  further, 
that  some  persons  holding  lands  in  the  Forest 
of  Dean  in  the  time  of  William  Rufus,  had 
been  ejected  by  the  Crown  or  its  Forester  at 
that    period,    and  that  his  descendant  now 

E resented  a  petition  for  compensation,  was  the 
lord  Chancellor  bound,  as  a  matter  of  course, 
to  send  the  subject-matter  of  that  petition  to 
a  commission  ?  These  were  specimens  of  the 
many  absurdities  to  which  such  a  practice 
would  lead.  Supposing  all  the  facts  stated  in 
the  petadon  to  tie  true,  which  they  neither 
admitted  nor  denied,  it  must  not  therefore  be 
concluded  that  the  petitioner  had  a  right  to 
compensation.  The  loss  of  this  property  hap- 
pened in  the  time  of  William  the  Fourth,  to 
whom  the  present  Queen  stood  neither  in  the 
relation  of  heir  or  executor.  The  action,  if 
any,  must  be  a  personal  action,  and  it  could 
not  lie  against  any  representative,  because 
••  actio  personalis  moritur  cum  persond"  The 
petitioner  was  in  the  King's  Palace  by  permis- 
sion, and  he  asked  compensation  for  a  loss 
sustuned  while  so  residing.  Could  his  Lord- 
ship say  that  a  guest  of  William  the  Fourth, 
even  in  his  Palace  at  Windsor,  whose  property 
was  destroyed  by  accidental  fire  there,  would 
be  entitled  to  an  action  against  the  Queen  for 
compensation  ?  But,  admitting  that  such  ac- 
tions could  be  brought,  there  was  no  fund  out 
of  which  compensation  could  be  paid  to  the 
petitioner  if  he  succeeded.  The  privy  purse, 
and  all  the  other  property  of  the  Oown,  was 
already  appropriated.  If  such  an  action  could 
be  maintawed  against  the  Queen  for  an  acci- 
dent happening  in  the  time  of  her  predecessor, 
lier  Majesty  might,  by  the  same  rule,  be  held 
liable  for  all  losses  sustained  by  the  ancestors 
of  some  of  the  subjects  of  the  Crown  in  the 
time  of  Heugist  and  Horsa.  A  petition  of 
right  could  not  be  maintained,  except  in  cases 
where  there  was  a  clear  ground  of  personal 
action. 

Both  the  petitions  having  stood  over  for 
judgments — 

The  Lord  Chancellor,  now  referring  first  to 
the  petition  of  the  Baron  de  Bode,  said  it 
came  before  him  with  the  usual  indorsement 
by  the  Queen,  '*  Let  ri^ht  be  done  to  the  par- 
ty." The  course  pointed  out  by  the  counsel 
who  supported  the  petition,  was,  that  a  com- 
mission he  issued,  and  that  a  report  be  made 
to  the  Lerd  Chancellor  by  the  Commissioners, 
in  the  form  of  an  inquisition,  on  the  facts 
stated  in  the  petition,  and  then  that  a  writ  be 
issued.  That  course  was  objected  to  by  the 
Attornsy  General  on.  behalf  of  the  Crown,  and 
in  this  state  of  the  proceeding  it  was  said,  that 
it  was  competent  for  him  (the  Lvrd  Chancellor) 


to  exercise  a  jurisdiction  on  the  petition,  and 
to  dismiss  it.  But  no  case  was  cited  in  the 
argument  on  this  or  the  other  petition  of  right, 
to  shew  that  he  could  exercise  such  jurisdic* 
tion.  It  appeared  very  strange,  that  if  the 
jurisdiction  existed,  no  precedent  could  be 
found.  It  appeared  to  him  that  nothing  re- 
mained for  him  to  do  in  the  petition,  but  to 
state  the  course  of  proceeding  that  was  to  be 
foUowed.  If  he  had  declared  his  opinion 
against  the  petitioners'  claim,  there  would  be 
an  end  of  it.  But  it  appeared  to  him,  that  if 
he  were  to  do  anything  besides  what  the  en- 
dorsement by  the  Crown  directed,  that  might 
not  be  doing  right  to  the  party.  In  the  al>- 
sence  of  any  authority  in  support  of  the  argu- 
ment for  the  Crown,  ne  had  ordered  a  search 
to  be  made  in  the  Petty  Bag  Office  for  petitions 
of  right,  or  proceedings  on  them  in  that  office, 
because  if  tne  Lord  Chancellor  had  ever  ex- 
pressed any  opinion  on  the  merits  of  such  pe- 
tition, it  would  remain  and  be  found  in  tnat 
office ;  but  if  the  Lord  Chancellor  had  been  iu 
favor  of  such  petition  proceeding,  in  this  case 
it  would  not  remain  in  that  office.  Upon  the 
search,  no  petition  was  found  in  the  Petty  Bag 
Office,  and  that  shewed  that  such  petitions  had 
been  directed  to  some  tribunal  for  further  in- 
quiry. Finding  no  trace  of  such  petitions  in  that 
office,  his  Lordship  then  examined  the  autho- 
rities of  ancient  date,  and  by  all  of  them  he 
was  confirmed  in  his  opinion,  that  as  Lord 
(Chancellor  he  had  no  jurisdiction  over  these 
petitions.  His  Lordship  cited  passages  from 
iitaunforde's  Pleas  of  the  Crown,  title  Prero- 
gative, cap  22,  and  fol.  7'2a  and  73^ ;  from 
Coke's  and  Rastall*s  Entries ;  Brooke's  Abr., 
14  State  Trials,  p.  59 ;  and  from  dd  Black- 
stone's  Commentaries,  p.  256,  to  the  effect 
that  a  petit  on  of  right,  if  the  endorsement  on 
it  be  general  "  let  right  be  done"  &c.,  roust 
be  delivered  to  the  Lord  Chancellor,  and  he 
should  issue  a  commission  to  find  the  right  of 
the  party  petitioning,  and  that  on  inquisition 
being  returned,  there  was  then  a  record,  aud 
the  petitioner  thus  warranted  was  let  in  to  in- 
terplead with  the  Crown,  and  the  king's  at- 
torney general  may  demur  inlaw,  or  plead &c. 
Upon  these  authorities  it  appeared,  that  there 
was  no  suit  in  process  until  commission  issued 
and  inquisition  found,  and  that  the  petitioner 
had  no  locus  standi  in  Court  until  that  formal 
proceeding  was  Grst  bad,  after  which  the  at- 
torney general  may  demur,  or  take  such  other 
steps  as  may  seem  fit.  The  only  duty  there- 
fore, his  lordship  had  to  perform  at  present, 
was  to  let  the  petitioner  proceed  in  the  course 
laid  down.  The  same  course  may  be  taken  in 
the  second  petition. 

Ew  parte  The  Baron  de  Bode,  and  Ejp  parte 
The  discount  of  Canterbury. -^viXy  15th  1840. 

PRACTICB.— PA  RTIB8. 

The  heir  at  law  is  a  necessary  party  to  a  suit 
for  the  administration  of  real  assets,  though 
he  may  not  be  beneficially  interested. 

The  testator  in  this  cose  had  directed  a  free- 
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hold  house  to  be  sold,  but  without  making  any 
disposition  of  the  produce ;  and  a  bill  having 
been  filed  for  the  administration  of  his  estate, 
the  question  was,  whether  his  heir  at  law  oufj^ht 
to  be  a  party.  For  the  plaintiff,  who  was  m- 
terestea  in  the  personal  estate,  it  was  insisted 
that  the  direction  for  sale  converted  the  houie 
into  personalty;  and  that  the  heir,  not  havins^ 
anv  mterest,  ought  not  to  be  a  party,  and 
1  Roper  on  L^^ies,  pp.  465,  6,  was  cited. 

The  Flee  Chancellor  said  he  had  a  note  of  a 
case  decided  by  the  late  8ir  fFlUiam  Grant, 
where  the  testator  used  these  words :  "  1  direct 
my  real  estate  to  be  sold.  I  know  my  heir 
will  become  entitled  to  the  freeholds,  but  I 
say  sell  all,"  and  the  Moiter  of  the  Rolls  held 
that  the  freeholds  were  converted  into  perso- 
nalty, and  so  he  (the  Fice  Chancellor)  thought 
that  the  testator's  direction  in  this  case  con- 
verted the  house  into  personalty ;  but  still  he 
could  not  say  it  was  so  clear  that  he  ought  to 
decide  in  the  absence  of  the  heir  at  law,  and 
he  must  therefore  be  made  a  party. 

Jaevb  and  Blower  for  plaintiff;  iC.  Bruce 
and  Stinton  for  defendants. 

Griffiths  v.  Pruen,  July  lOth,  1840.    V.  C 


AGKNCT. — STATUTE  OP  FRAUDS. 

i/it  be  clearly  established  that  a  purchase  tpos 
made  by  a  party  as  the  agent  of  another^ 
the  Court  will  order  a  conveyance  to  the 
principal,  though  the  appointment  uf  such 
figentmay  nnthave  been  m  trriting ;  but  if 
f^^f^ey  is  denied  and  any  doubt  nrises  as  to 
the  facts,  the  Court  will  direct  an  issue. 

The  bill  in  this  case  was  filed  for  the  pur- 
pose of  obtaining  for  the  plaintiff  the  benefit 
of  a  lease  granted  to  the  defendant  in  the 
year  1836  by  the  Dean  of  York,  of  a  farm  and 
certain  premises  in  the  occupation  of  theplun- 
tiff ;  and  from  the  statements  in  the  pleadings 
it  appeared  that  in  the  year  1835  the  Dean  of 
York,  having  become  possessed  of  the  property 
in  question,  on  the  death  of  a  Mr.  lliomson, 
contracted  to  grant  the  lease  now  in  dispute 
to  the  defendant,  in  consideration  of  the  suar 
of  7200/.  The  defendant,  after  he  had  ob- 
tained the  lease,  offered  to  sell  it  for  8,500/., 
to  the  plaintiff,  but  the  plaintiff  insisted  that 
the  defendant  acted  entirely  as  his  agent  in 
the  contract,  and  having  learnt  the  terms  upon 
which  the  lease  had  been  granted,  filed  his 
present  bill,  whereby  he  prayed  that  it  might 
be  declared  that  the  defendant,  in  contracting 
for  the  lease,  contracted  on  behalf  of  the  plain- 
tiff, and  that  he  might  be  declared  a  trustee 
for  the  pluntiff  for  the  premises  comprised  in 
such  lease,  subject  to  a  lien  for  the  amount 
paid  by  him  as  the  consideration  for  the  grant 
thereof,  and  that  on  the  plaintiffs  paying  off 
such  lien  the  defendant  mi«:ht  be  directed  to 
assign  the  lease  to  him.  The  defendant  by 
lus  unswer  positively  denied  agency.  Various 
communications  were  proved  between  the 
plaintiff  and  his  solicitor  and  the  defendant, 
but  that  most  relied  on  by  the  phiintiff,  wus  a 
letter,  dated  the  25th  of  April  1835,  from  the 


defendant  to  him,  in  which  the  defendant  said 
'*  1  have  this  morning  settled  the  agreement 
for  your  farm,"  and  in  which  he  requested 
the  plaintiff  to  brinff  him  the  names  of  three 
or  four  healthy  bovs  from  six  to  ten  years  old, 
for  the  purpose  or  selecting  those  to  be  put  in 
the  lease,  and  effecting  the  necessary  insurance. 

Jacobs,  Richards  and  Smyths,  for  the  plaintiff, 
strongly  remarked  upon  the  firauduleut  con- 
duct of  the  defendant,  who  was  the  steward 
and  land  agent  of  the  dean,  in  attempting  to 
deprive  the  plaintiff  of  the  benefit  of^a  lease 
wmch  the  defendant  well  knew  the  plaintiff 
was  in  treaty  for,  lon«^  before  the  contract 
between  the  dean  and  the  defendant.  In  fact 
the  dean  himself  conceived  that  the  defendant 
was  acting  as  the  agent  for  the  plaintiff  in  the 
grant  which  was  made,  and  the  defendant 
ought  not  to  be  allowed  to  take  advantage  of 
his  connection  with  the  dean,  to  the  prejndiie 
of  the  plaintiff.  Lees  v.  Nuttail,  1  Rosa.  &  M. 
53,and21Vf.  &K.819. 

/f.  Bruce  and  Elmslef  for  the  defendants. — 
The  defendant  by  his  answer  denies  the 
agency  altogether,  and  shews  that  he  was  in 
communicauon  with  the  dean  upon  the  sub- 
ject of  the  lease  so  far  back  as  1833,  but  no 
contract  was  entered  into  because  the  dean 
was  not  in  a  situation  to  grant  the  lease  till  the 
death  of  Mrs.  1'homson  m  1835.  The  plaintiff 
was  a  perfect  stranger  to  the  defendant  up  to 
the  time  of  the  treaty  in  1835,  and  nu  good 
reason  could  be  assigned  for  his  taking  upon 
himself  so  much  trouble  to  advance  ihe  plain- 
tiffs interests.  The  defendant  having  oenied 
agency,  the  plaintiff  must  make  out  an  agree- 
ment, and  for  that  purpose  he  is  driven  to  rely 
upon  the  letter  of  the  25th  of  April  1835,  which 
i^  deficient  in  every  thing  required  by  the  nries 
of  evidence  and  the  statute  of  frauds.  It  defiuei 
neither  estate,  interest,  price,  nor  per^n. 
Bartlett  v.  Pichersgill,  1  Cox,  15 ;  Cwth  v. 
Jackson,  6  Ves.  12  ;  ^ugd.  V.  &  P.  9th  ed. 
V.2,  pp.  132,  138,139. 

Jacob  in  reply. — There  is  a  material  distinc- 
tion between  agency  and  trusteeship.  If  the 
lease  had  been  granted  to  the  defendant  as  ihc 
trustee  of  the  plaintiff,  then  some  writing 
might  have  been  necessary  to  establish  such  a 
relationship,  and  the  arguments  respecting  the 
statute  of  frauds  might  have  been  applicable, 
but  this  was  not  the  plaintiff's  case.  The 
plaintiff  never  intended  the  defendant  to  be 
his  trustee,  and  therefore  no  memoranduiu 
was  necessary  prior  to  the  conveyance  to  the 
defendant,  he  taking  it  as  the  plaintiff's  agent, 
for  up  to  that  time  omma  rite  acta,  and  no  ob- 
jection could  be  made  to  his  proceedings. 
The  agency  has  been  clearly  established,  and 
by  accepting  it  the  defendant  precluded  him- 
self from  entering  into  any  contract  except  on 
behalf  of  the  plamtiff* 

The  Pice  Chancellor  sud,  that  the  only 
question  to  be  determined  between  the  parties 
was  one  of  fact,  and  that  the  statute  of  frauds 
was  quite  out  of  the  auestion,  for  if  it  was 
clearly  made  out  that  the  defendant  in  taking 
the  lease  acted  as  4hc  agent  for  the  pluintit}, 
then  the  plaiuti^i  \va«  undoubtedly  entitled  to 
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the  benefit  of  if.    It  bad  long  been  decided 
witb  reference  to  tbat  particular  section  of 
the  statute  of  frauds,  which  directs  agreements 
&c.  for  the  sale  of  lands  to  be  in  writing,  that 
an  agreement  signed  by  an  agent  appointed  by 
panu  is  binding  on  the  prinnpal.    Tlie  plain- 
tiff says  it  was  agreed  that  the  aefendant  siiould 
negociate  with  the  dean  for  the  lease  in  ques- 
tion upon  the  best  terms  that  could  be  made 
so  as  the  purchase  money  should  not  exceed 
90001.,  and  that  the  defendant  should  advance 
half  the  purchase  money,  the  plaintiff  paying 
him  for  such  advance  200/.  a-year.    The  plain- 
tiff's case  is  completely  met  by  the  defendant's 
answer,  and  the   Court  always  gives  great 
weight  to  a  defendant's  answer  where  it  can 
fairly  do  so.    If  the  circumstances  were  very 
clear  on  the  one  side,  and  equally  clear  on  the 
other,  so  that  the  Court  would  only  have  to 
balance  the  testimony,  there  would  be  no  dif- 
ficulty in  coming  to  an  immediate  decision ; 
but  ue  letters  of  the  defendant  are  so  contra- 
dictory that  the  only  inference  is.  the  defen- 
dant allowed  his  mind  to  float  in  such  a  loose 
manner  that  he  was  disposed  to  give  a  differ- 
ent version  to  the  facts  to  that  which  could 
be  borne  out  by  the  letters,  and  the  Court 
would  therefore  give  much  less  credence  to 
the  statements  in  the  answer  than  if  this  had. 
not  been  apparent.    Under  these  circurostan- 
ses  it  was  his  duty  to  send  the  matter  before 
a  tribunal  that  would  not  only  have  the  op- 
p4irtunity  of  examining  all  the  documents  and 
ivitnesses  that  had  been  produced,  but  the 
parties  themselves ;  and  he  therefore  directed 
two  issues,  I  St,  whether  on  the  2l8t  of  April 
1835,  it  was  agreed  and  determined  that  the 
defendant  should  negociate  &c.  as  stated  in 
the  bill,  with  liberty  to  indorse  special  matter 
on  the  posiea ;  and  2nd,  whether  it  was  agreed 
between  the  plaintiff  and  the  defendant  that 
the  defendant  should  purchase  of  the  dean  the 
lease  in  f)uestion  as  the  agent  of  the  plaintiff. 
AD  further  directions  to  be  reserved. 
Miner  y.  ^ngleton,  July  10th,  1 1th  &  14th. 


S0IU  Court. 

PRACTICB. — PARTIB8,— COSTS. 

Cireumsiances  under  which  the  Court  will 
order  a  cauee  to  stand  over  for  want  of 
partite,  but  will  not  give  the  costs  ^f  the 
dajf» 

The  original  bill  in  this  case  had  been  filed 
for  a  specific  performance  tif  a  contract  entered 
Into  by  the  defendant  for  the  sale  of  his  share 
ill  a  brewery,  to  which  he  was  entitled  in  con- 
junction  with  certain  other  parties  as  leiratees. 
The  defendant  having  become  bunkrupt,  a 
supplemental  bill  was  filed  against  his  assig- 
nees, and  the  cause  now  coming  on  for  heiir- 
ing,  an  objection  was  taken  by  their  counsel 
lor  want  of  parties,  on  the  ground  that  the  bill 
not  only  prayed  a  performance  of  the  contract 
by  the  assignees,  but  alto  an  alternative  that, 
in  the  event  of  their  refusing  to  concur  in  the 
sale  to  the  defendant,  an  account  might  be 
taken  of  the  testator's  property,  mod  the  share  of 


the  bankrupt  therein  ascertained,  with  vailoas 
other  directions  applicable  to  the  general  as- 
sets of  the  testator,  and  that  therefore  all 
parties  beneficially  interested  in  the  property 
of  which  the  defendant  claimed  a  share  ought 
to  have  been  made  parties. 

The  MoMter  qf  the  Rolls  allowed  the  objec- 
tion, and  ordered  the  cause  to  stand  over  for  a 
week,  in  order  to  allow  the  plaintiff  to  amend 
his  bill  by  adding  the  necessHry  parties. 

The  plaintiff's  counsel  then  asked  for  the 
costs  or  the  day,  and  cited  jittomev  General 
V.  Hill,  3  M.  &  Cr.  247;  but  the  Master  of 
the  Rolls  refused  the  application,  on  the  ground 
that  the  defendants  had  not  raised  the  objec- 
tion by  their  answer,  observing  at  tlie  same 
time  that  if  the  Lord  Chancellor  established  a 
different  practice,  he  should  abide  by  it.* 

James  Russell  for  plaintiff;  Bethell  and 
fyulher  for  defendttuts. 

&ocken  V.  Belcher  and  others,  July  3, 1840. 


[Before  the  Four  Judges.] 

ACT  OF  PARLIAMKNT. DATK  OF  NOTICE. — 

CLKAR  DAYS. 

ne  words  in  the  I9M  sect  of  the  i  8^  b  JV. 

4,  £?.  51,  **  which  summons  shall  he  served 

upon  eeery  such  person  ten  days  at  least 

before  the  time  appointed  in  such  summons,** 

mean  ten  clf^ar  aaps, 
A  summont  therefore  which  was  dated  and 

served  on  the  20th,  requiring  the  party  to 

appear  on  the  '60th,  teas  ftad. 
Where,  in  a  statute  directing  how  a  notice  is 

to  be  given,  the  phrase  " days  at  the 


leMt'*  or  " clear  days"  is  used,  it 

must  be  taken  to  mean  so  many  days  eaclu' 
siveofthe  day  on  which  the  notice  is  given. 

This  was  an  action  of  trespass  for  seizing  a 
table  belonging  to  the  plaintiff,  and  detaining 
the  same  till  he  pud  the  sum  of  6/.  The 
defendant  pl«*aded  not  guilty.  At  the  trial  be- 
fore Tindal,  C.  J.,  at  the  Cambridge  Spring 
assizes,  1839,  it  appeared  that  the  plaintiff  was 
a  tradesman,  residing  in  the  town  of  Cam- 
bridge, and  that  the  defendant  was  a  magistrate 
for  that  borough.  On  the  20th  of  Septemlier, 
1836,  one  John  Sykes,  an  officer  of  excise,  laid 
an  information  before  the  defendant,  under 
the  provisions  of  the  statute  6  G.  4,  c  81,  s. 
25,  for  that  the  plaintiff,  **  not  being  a  person 
licensed  to  carry  on  the  trade  of  a  dealer  in 

^  In  the  case  referred  to,  the  reason  assigned 
by  the  Lord  Chancellor  for  giriog  the  costs 
of  the  day  was,  that  although  the  defendants 
had  no  mteresc  in  the  objection,  the  record 
was  so  framed  that  it  was  impossible  to  pro- 
ceed effectually  with  the  cause  without  the 
parties  required.  Is  not  this  almost  always 
the  case  when  a  cause  is  ordered  to  stand  over 
for  want  of  parties?  and  if  so,  what  becomes  of 
the  rule  that  defendants  are  not  entitled  to 
costs  of  the  day  unless  the  objection  is  raised 
by  the  answer  ?    Bo. 
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who  tried  the  caose  was  perfectly  satisfied  with 
the  verdict,  and  no  objection  is  made  to  his  di- 
rection,  or  the  ad  minion  of  evidence.  If  the 
plaintiflf  was  not  prepared  to  proceed  safely  to 
trial  on  that  occasion,  it  was  in  his  power  to 
withdraw  the  record.  In  CobMd  v.  Ortntteii^ 
the  application  was  made  at  the  instance  of 
the  odTendant,  who  had  no  power  over  the 
record,  and  therefore,  on  that  account,  there 
might  be  an  additional  reason  for  the  Court 
interfering.  The  case  was,  therefore,  differ- 
ent from  the  present.  For  these  reasons,  no 
rale  can  be  granted  to  the  effect  praved. 

Rule  refused.— yifriM  v.  Dublin  Steam  Pue» 
ket  Company,  E.  T.  1840.    Exeheq. 


DBM0RRBR.*-  8BVBRAL  COUNTS.— DBCbARA* 

TION. 

(fa  demurrer  prqfeetee  to  he  to  the  whole 
declaration^  and  it  aaigns  eeparate  eausee 
of  demurrer  to  each  count,  iiu  a  demurrer 
to  the  whole  declaration. 

Demurrer  to  a  declaration  professing  to  be 
to  the  whole  declaration.  It  then  proceeded 
to  assign  special  causes  of  demurrer  to  each  of 
the  counts  of  the  declacation. 

HurUtone  supported  the  demurrer. 

Butt  was  heard  in  support  of  the  declaration. 
He  submitted  that  only  one  of  the  counts  was 
defective,  and  therefore,  as  the  demurrer  pro- 
fessed to  have  been  pleaded  to  the  whole 
declaration,  it  was  too  wide,  and  therefore  the 
plaintiff  was  entitled  to  judgment. 

Hurlttone^  in  support  of  the  demurrer,  con- 
tended that  the  commeuceroent  of  the  demurrer 
was  immaterial,  the  assignment  of  the  causes 
of  demurrer  being  the  substantive  part  of  the 
demurrer.  One  of  the  grounds  of  demurrer 
was  therefore  avulable,  and  consequently  the 
defendant  was  entitled  to  judgment. 

Per  6larwsi.— One  .count  of  the  declaration 
b  clearly  bad ;  the  demurrer,  however,  pro- 
fessing to  be  to  the  whole  declaration,  is  bad, 
as  both  counts  are  not  bad.  The  judgment  of 
the  court  must  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff.^  rA«  Parrett 
Namgmtian  Companjf  v.  Stower,  £.  T.  1840, 
Exeheq. 


LIST  OP   LAW  BILLS   IN  PARLIA- 
MENT, WITH  NOTES. 

HouiTb  of  MMttU. 

Copyholds  Enfranchisement.    Ld.  Brougham. 

[In  Select  Committee.]  Withdrawn. 

For  facilitating  the  Administration  of  Justice 

in  Equity.  Lord  Chancellor. 

[Passed.] 
For  the  commutation  of   Manorial    Rights 

[For  second  reading.]        Withdrawn. 

Lord  Redeadale. 
Inclosure  Acts  Amendment. 

For  second  reading.] 
Settled  Enates  Dramage. 

[In  Select  Committee.] 


Law  of  Principal  and  Factor  Amendment. 

[For  second  reading.] 
Masters  in  Chancery. 
For  improving  Grammar  Schools. 

[In  Committee.] 


Kouift  of  Commoiitf. 

Small  DebtCourts  for 
Liverpool, 
Alary  lebone, 
Wakefield  Manor. 
Metropolitan  Police  Courts.    [In  Committee.] 
To  extend  the  Term  of  Copyright  in  Dengns 
of  Woven  Fabrics.  Mr.  E.  Tennant. 

[In  Committee.] 
To  carry  into  effect  the  Recommendation  of 
the  Ecclesiastical  Commissioners. 
[In  Committee.]  Lord  J.  Russell. 

To  extend  Freemen  and  Burgesses'  Right  (»f 
Election.  Mr.  F.  Kelly. 

To  amend  the  County  Constabulary  Act. 

Mr.  F.  Made. 
To  consolidate  and  amend  the  Law  of  Sewer>. 

[In  Committee.] 
Summary  Conviction  of  Juvenile  Offenders. 

[Passed.]  Sir  B.  Wiluiut. 

Summary  Jurisdiction  to  Justices  in  certain 
cases  of  Seduction,  and  breach  of  promise  of 
Marriage  [Postponed]  Mr. W.  Miles. 
To  abolish  capiul  punishment  in  all  cases  ex- 
cept Murder.  [In  Committee.]  Mr.  Kelly. 
To  amend  7  W.  4,  &  I  Vict,  for  regulating  au 
torneys  and  solicitors  in  Ireland. 

Solicitor  General  for  Ireland. 
For  the  further  amendment  of  the  Poor  Law. 

[For  second  reading.] 
To  exempt  stock-in-trade  and  other  personal 
property  from  bdng  liable  to  be  rated  to  the 
relief  of^he  poor.        The  Attorney  General. 
[In  Committee.] 
Affirmations.  [In  Committee. 

Marriages  Act  Amendment.  [In  Committee.] 
Registration  of  Voters.  [For  second  reading. 
Right  of  Voting.  [For  second  reading. 

Insane  Prisoners.  [For  second  readine.^ 

Turnpike  Trusts.  [Ptaaed. 

Parochial  Assessments.  [In  Committee.] 

Prevention  of  Bribery,    f  For  second  reading.] 
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We  shall  attend  to  the  General  Index  of  the 
Twenty  Volumes  of  the  Legal  Observer,  and 
hope  to  make  it  sufficiently  full  for  every  use- 
ful purpose.  Every  Number  of  the  Work  may 
be  obtained  at  the  Office,  No.  67,  Chancery 
Lane. 

The  letters  of  T.  B.  and  "  An  Articled 
Clerk,"  have  been  received. 

We  shall  soon  be  able  to  uive  a  condensed 
statement  of  the  contents  of  the  various  let- 
ters not  already  noticed. 


STde  Hrfial  4t^h^tv\^et; 


SATURDAY,  JULY  25,  1840. 


-**  QoodmafHs  ad  nob 


Pertinet,  et  netcire  maloni  Mtt  Agltamas. 
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PARLIAMENTARY  PROCEEDINGS. 


TUB  REOEVCT  BILL. 

Thb  Regency  Bill  has  been  brought  in,  and 
his  Royal  Highness  Prince  Albert,  under  it, 
is  to  be  appointed  Regent,  in  the  event 
therein  mentioned.     This  is  in  conformity 
with  the  view  which  we  have  already  taken 
of  this  question.*     We  then  noticed  the 
precedent  in  the  case  of  her  present  Ma- 
jesty and  the    Duchess  of    Kent.      The 
powers  given  to  the  Duchess  of  Kent  were 
limited  and  defined  by  the  act  constituting 
her  Regent  (1  W.  4,  c.  2).      She  was  to 
have  full  power  in  the  name  of  her  daughter, 
and  under  the  style  and  title  of  regent^ 
"to  exercise  and  admimster,  according  to 
the  laws  and  constitution  thereof,  the  regal 
power  and  government  of  this  realm,  and 
to  Qse,  ezQcute,  and  perform  all  preroga- 
tives, authorities,  and  acts  of  government, 
which  belong  to  the  king  or  queen  of  this 
realm."   (s.  11).     But  by  s.  9  she  was  re- 
strained from  giving  the  royal  assent  to  any 
bill  or  bills  of  parliament  for  repealing  or 
varying  from  the  order  of  succession  to  the 
crown,  as  regulated  by  stat.  12  W.  3,  c.  2, 
the  act  for  the  Uniformity  of  Public  Prayer, 
13  St  14  Car.  2,  c.  4,  and  the  act  of  the 
fifth  year  of  Queen  Anne,  for  securing  the 
Church  of  Scotland.     Following  this  pre- 
cedent, it  is  proposed  to  be  enacted  by  the 
bill  just  introduced,  that  if  at  the  demise  of 
her  Majesty  there  shall  be  issue  who  shall 
become  and  be  king  or  queen  of  this  realm, 

■  ■»  ■  ■■■■  ■  ■■—  ■■»! 

*  See  ante,  p.  65. 
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whilst  under  the  age  of  eighteen  years,  hi* 
Royal  Highness  Prince  Albert,  the  consor^ 
of  her  Majesty,  shall  be  the  guardian,  and 
shall  have  the  care,  tuition,  and  education 
of  such  issue,  until  such  issue  shall  attain 
the  age  of  eighteen  years;  and  shall,  till 
such  age,  have   the  disposition,  ordering^ 
and  management  of  all  matters   relating 
thereto ;  and  Prince  Albert  shall  also,  until 
such  issue  shall  attain  the  age  of  eighteen 
years,  and  no  longer,  have  full  power  in  the 
name  of  such  issue,  and  in  his  or  her  stead, 
and  under  the  style  and  title  of  Regent  of 
the  United  Kingdom  of  Great  Britain  and 
Ireland,  to  exercise  and  administer,  accord- 
ing to  the  laws  and  constitution  thereof, 
the  royal  power  and   government  of  this 
realm.     By  s.  4,  the  king  or  queen  is  not 
to  marry  under  the  age  of  eighteen,  without 
the  consent  of  the  Regent,  and  the  assent 
of  both  Houses  of  Parliament ;  and  abetting 
such  marriage  is  to  be  high  treason .     Tlien 
follows  the  same  proviso  as  to   the   acts 
which  the  Regent  may  not  do.     He  is  not 
empowered  to  give  the  royal  assent  to  any 
act  altering  the  succession,  or  the  acts  for 
settiing  the  churches  of  England  and  Scot- 
land.    There  is  also  this  further  proviso, 
that  in  case  Prince  Albert  shall  marry  a 
person  professing  the  Roman  Catholic  reli- 
gion, or  absent  himself  from  the   United 
Kingdom,  his  powers  under  the  act  shall 
cease   and  determine.     We  presume  that 
this  bill  will  pass  into  law  with  very  little 
remark  bring  made  in  either  House. 

THB  COPYHOLD  BILL 

The  Copyhold  Enfranchisement  hill,  in- 
troduced by  Lord  Brougham,  and  so  fiilly 
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given  in  this  work,  has  been  withdrai^'n  by 
tiiat  noble  and  learned  lord,  for  the  present 
seaaion,  and  Lord  Redesdale  at  the  same 
time  withdrew  his  bill  on  the  same  subject 
This  is  a  great  disappointment  to  us,  and 
will  be  felt  as  such  by  a  vast  number  of 
persons  throughout  the  country  interested 
in  this  species  of  property,  who  reasonably 
expected  the  bill  to  pass.     Still  we  wish  to 
call  attention  to  what  was  said  on  the  occa- 
sion of  its  being  withdrawn,  and  which  has 
been,  as  we  understand   from   those  who 
heard  it,  very  imperfectly  given  in  the  public 
prints.     Lord  Brougham  went  fully  into 
the  matter,  and  in  the  first  place,  stated  his 
willingness    to    abandon    the    compulsory 
clauses    as    introduced    into   his    bill,    if 
it  was  the  pleasure  of  the  House,    and 
then    went  on  to  explain,  the   difference 
between   the  two  bills.     By  his  bill,  the 
lord   and  three*fourths   of  the  tenants  of 
any  manor,  might  agree,  under  the  direc- 
tion of  the  Tithe  Commissioners,  to  convert 
their  copyhold  lands  into  freehold,  and  thus 
entirely   to  change  the  tenure.     By  Lord 
Kedesdale's    bill    the    tenure  was  not  to 
be  changed,  the  land  was  still  to  remain 
copyhold,  but  it  might  be  relieved   from 
some  of  the  most  oppressive  burdens  affect- 
ing that  kind  of  tenure.     Heriots  and  fines 
uncertain,  might  under  it  be  commuted  for 
fines  certain  and  a  rent-charge  payable  to 
the  lord ;  and  this  arrangement  was  also  to 
be  made  under  the  direction  of  the  Tithe 
Commission.      This    was    the    substantial 
difference  between  the  two  bills,  for  the 
framework  and  the  great  majority  of  the 
clauses  were  the  same  in  both  bills.     He 
much  regretted  that  the  bill  which  he  had 
introduced  could  not  be  carried  through  in 
the  present  session,  but  the  simple  reason 
was,  that  when  he  returned  to  town»  after 
the  Easter  recess,  he  found  another  very 
important  measure,  the   Lord  Chancellor's 
bill  for  appointing  new  Equity  Judges^  be- 
fore the  House  of  Lords ;  that  this  bill  was 
referred  to  a  Select  Committee  composed  of 
nearly  the  same  members  as  were  appointed 
to  consider  the  Copyhold   Bill ;    that  he 
was,  therefore,  unable  to  obtain  that  at- 
tention to  the  provisions  of  the  latter  bill 
which  its  importance  demanded,  and  that 
under  all  these    circumstances,    the  only 
course  left  him  to  pursue  was  to  withdraw 
it  for  this  session ;  but  he  only  reconciled 
himself  to  this  course  in  the  hope  and  con- 
fident expectation  that  it  would  pass  the 
House  early  next  session;  and  for  this  pur- 
pose he  pledged  himself  to  introduce  it  the 
first  opportunity,  and  he  would  then  be 


I  willing  that  both  bills  should  be  referred  to 
the  Select  Committee,  by  whose  decision 
he  would  be  content  to  abide.  Lord  Lynd- 
hurst  then  followed,  and  fully  admitted  that 
this  important  question  must  be  speedily 
settled,  and  for  that  purpose  he  would  be 
most  ready  to  concur  with  Lord  Brougham 
at  the  earliest  possible  period  of  the  next 
session  in  framing  a  measure  which  might 
be  satisfactory  to  the  country.  We  sin- 
cerely hope,  therefore,  that  although  copy- 
hold reform  has  made  slow  progress,  yet 
that  it  has  made  some  progress  in  the  pre- 
sent session,  and  that  its  necessity  is  now 
admitted  on  all  hands. 


THE  EQUITY  JUDGES  BILL. 

The  new  bill  for  the  appointment   of 
the  Equity  Judges  has  been   read   a  first 
time  in  the  House  of  Commons,  and  was 
appointed  for  a  second  reading  on  lliursday 
last.     The  press  of  other  business,  however, 
prevented  its  coming  on ;  and  on  Sir  Ed- 
ward Sugden  requesting  a  day  should  be 
named,  the  Attorney  General  stated  his  in- 
tention of  fixing  an  early  day.     We  have 
reason  to  think  that  it  has  stood  over  ia 
order  that  some  of  its  details  might  be  well 
considered,  for  it  is  to  be  lemembered  that 
many  things  have  to  be  filled  op  in  the 
lower  House  which  need  not  be  attended  to 
in  the  Lords.     Salaries  and  compenaatiune 
have  come  in,  and  these  are  often  the  points 
of  the  greatest  difiiculty  in  a  meaaore  of 
this  nature ;  but  we  hope  that  no  unneces* 
sary  delay  will  take  place.     At  the  same 
time,  although  we  are,  and  have  been  anxious 
that  this  bill  should  pass,  it  m'lst  not  be 
understood  as  a   settlement  of  the   great 
question  of  Chancery  Reform.  ,  It  will  af- 
ford, as  we  beheve,  a  remedy  for  one  part 
of  the  present  grievances;  but  unless  fol- 
lowed or  accompanied  by  other  refonn*  it 
will  do  ^ut  little  for  the  suitor.    The  heear* 
ing  of  causes  will  be  facilitated,  bat  the 
other  stages  of  the  cause  must  also  be  ex- 
pedited  and  assisted.     At  the  same  time, 
we  have  always  been  of  opinion  that  it  is 
no  reason,  because  all  cannot  be  done  that 
should  be  done,  that  a  part  should  not  be 
accepted.      We  shall  watch  the    further 
proceedings  with  great  interest. 


Compensatum  to  Church  Lenee$, —  Changes  in  the  Law. 


227 


COMPENSATION  TO  CHURCH 
LESSEES. 

Thb  question  of  compensation  to  church 
lessees  for  what  is  called  their  tenant  right, 
has  been  mnch  discussed  of  late  in  Parlia- 
ment ;  and  as  it  affects  a  large  class  of  per- 
sonSy  it  may  be  useful  to  state  the  authori- 
ties on  the  point.     It  is  now  quite  clear, 
both  at  law  and  in  equity,  that  although  it 
has  been  the  constant  practice  of  a  landlord 
to  renew,  yet  soch  a  custom,  if  there  be  no 
covenant,  will  not  entitle  the  lessee  to  de- 
mand a  renewal  of  his  lease.^     But  still 
this  usage  of  renewal,  although  in  fact  it 
rests  greaUy  on  favour,  is  guarded  by  courts 
of  equity,  and  enhances  the  price  on  any 
sale  or  dealing  with  it.     We  shall  see  that 
this  is  recognised  as  the  present  rule  of 
property  on  the  subject  by  conveyancers. 
"  Tlie  ^vour  which  is  shown  to  old  tenants, 
(says  Mr.  Buticr,*)  by  granting  them  a^  re- 
newal preferably  to  a  stranger,  has  given 
them  in  the  eye  of  the  law  an  interest  be- 
yond their  subsisting  term ;  and  this  in- 
terest is  generally  termed  their  tenant  right 
of  renewal.     This  is  particularly  applicable 
to  leases  from  the  crown,  from  colleges,  or 
from  other  corporations.    The  renewal  is 
still  a  matter  of  chance  and  favour,  but  is 
80  iar  valuable  that  it  enhances  the  price  of 
the  property  on  sales ;  and  the  right  of 
pctftiea  to  tins  chance  of  renewal  is  guarded 
by  courts  of  equity/'     Mr.  Jarman,  in  his 
edition  of  By  the  wood's  Conveyancing,  says, 
"  the  custom  of  renewal  enhances  tiie  value 
of  the  lessee's  interest."^^     And  Mr.  Rouse, 
in  his  Practical  Man,*'  gives  a  table  for 
valuing  church  and  collegiate  leases.     We 
find  thia  practice  of  conveyancers  is  also  re- 
cognized by  Courts  of  Equity.  Thus,  in  Lee 
V.  Vermont  **it  is  laid  down  as  having  been 
an  establi^ed  practice  to  consider  those  who 
are  in  the  possession  of  lands  under  leases 
for  lives,  as  having  an  interest  beyond  their 
Bobaisting  term ;  and  this  interest  is  usually 
denominated  the  tenant-right  of  renewal, 
and  though  not  any  certain  or  even  contin- 
gent estate,  there  being  no  means  of  com- 
pelling a  renewal,  yet  it  is  so  adverted  to  in 
all  transactions  relative  to  leasehold  property, 
that  it  influences  the  price  in  sales,  and  is 


•  Bapnham  v.  Gup^s  ffotpiial,  3  Vcs.  293 ; 
£ai4m  T.  Lpon,  3  Ves.  694 ;  iggulden  v.  May, 
9  Ves.  331 ;  overruling  CtfoAe  v.  Booth,  Cuwp. 
819. 

b'SotL  Co.  Litt.  2906,  xi ;  and  see  1  Prest. 

Abat.  15. 

c  3d  edU.  p.  395.  ^  3d  edit.  p.  157. 
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often  an  inducement  to  accept  of  it  in 
mortgages  and  settlements ;"  and  in  Watson 
V.  Master,  S;c,  of  Hensleigh  Hospital,^  the 
same  principle  is  recognized  by  Lord  At^ 
vanley,  M,  R.,  especially  where  there  are 
improvements  by  the  tenants. 

The  Select  Committee  of  the  House  of 
Commons  on  Church  Leases,  which  made 
its  report  in  1839,  admitted  the  rights  of 
church  lessees  to  some  compensation,  al- 
though it  did  not  admit  any  similar  claim 
on  the  part  of  the  lessees  of  the  crown : 
and  in  the  act  for  settling  Church  Tempo - 
poralities  in  Ireland,  (3  &  4  W.  4,  c.  37,) 
the  claims  of  all  lessees  holding  under  a 
usage  of  renewal  are  amply  provided  for. 
Under  all  these  circumstances  we  think  it 
would  be  difficult  to  legislate  on  this  sub- 
ject without  in  some  way  recognizing  the 
principle  of  compensation,  so  far  at  least  as 
leases  held  under  the  church  are  concerned. 

In  other  leases  it  has  been  held  that  a 
tenant's  reasonable  expectation  of  a  renewal 
cannot  be  regarded  in  awarding  compensa- 
tion to  him  for  the  occupation  of  the  pre- 
mises under  an  act  of  parliament ;'  although 
if  the  act  require  compensation  to  be  made 
for  any  interest,  whether  for  good- will,  im- 
provements, tenant's  fixtures,  or  otherwise, 
which  they  now  enjoy,  it  would  include 
such  an  expected  advantage.'* 
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ANNUAL  INOEMNITr  ACT, 

3  Vic.  C.  16. 
j4n  Act  to  indemnify  such  Persons  in  the  United 
Kingdom  as  have  omitted  to  qualify  themselves 
for  Offices  and  Emptoymenis,  ana  for  ewtend- 
ing  the  lime  limited  for  those  Purposes  rtf - 
spectively  until  the  Twenty^fth  Day  of  March 
(Me  thousand  eight  hundred  and  forty-one  ; 
and  for  the  Relief  of  Clerks  to  Attorneys  and 
Solicitors  in  certain  Cases. 

l\9(hJune,  1840.] 

1  G.  I,  St.  2,  c.  13  J  13  C.  2.  8t.  2,  c.  1; 
26  C.  2,  St.  2,  c.  2;  30  C.  2,  si.  2;  8  G.  1, 
c.  6;  9  G.  2,  c.  26;  18  G.  2.  c.  20;  6  G.  3, 
c.  53;  9  G.  4,  c.  17;  10  G.  4,  c.  7.  Persons 
who  have  omiited  to  qualify  themselves  as  re- 
quired by  the  recited  acts  indent uified  and 
allowed  further  time  till  25  March  1841. 

2.  Indemnity  to  those  who  have  omitted  to 
make  and  subscribe  the  oath  and  declaration 
required  by  the  Irish  Act  of  2  Anne. 

f  14  Ves.  324.  " 

e  Res  v.  Liverpool  and  Manchester  Railtaey 
Company,  6  Nev.  &  M.  186. 
^  Es  parte  Farlow,  2  B.  &  Adol.  341. 
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3.  Not  to  indemnify  persons  against  whom 
final  judgment  has  been  given. 

4.  Not  to  exempt  justices  acting  without 
legal  qualification. 

5.  Admissions  to  corporations  may  be  stamp- 
ed afti-r  the  time  allowed. 

6.  Indnnntty  to  persons  who  have  paid  the 
duties  on  indentures  to  serve  as  clerks  to  attor- 
neys^ Sfc.  hat  have  neglected  to  cause  affidavits 
thereof  to  be  made.  Neglect  of  attorneys ,  Sfc, 
in  taking  out  their  annual  crrtificates  not  to  dit- 
qualify  the  pers*»ns  who  have  served  them. — 
••And  whiTtas  many  persons  who  may  have 
paid  the  proper  stamp  duties,  either  before  or 
within  six  months  after  the  eirecution  of  the 
contracts  in  writing  entered  into  by  them  to 
serve  as  clerks  to  attorneys  or  snliciiors,  scri- 
veners or  notaries  public,  in  Great  Britain, 
have  omitted  to  cause  affidavits  to  be  made, 
and  afterv\'ards  to  be  filed  in  the  proper  office, 
of  the  actual  execution  of  buch  contracts,  and 
have  also  omitted  to  cause  such  contracts,  and 
the  indentures  thereof,  or  the  assignment  of 
any  such  indentures,  to  l>e  enrolled  within  the 
time  in  which  the  same  ought  to  have  been 
done ;  and  many  solicitors,  attorneys,  notaries 
public,  and  others  have  omitted  to  take  out 
annual  certificates,  or  to  enter  the  same  in  the 
proper  office;  and  many  infants  and  others 
may  thereby  incur  certain  disabilities:"  For 
preventing  thereof,  and  relieving  such  persons, 
be  it  enacted,  that  every  person  who  shall, 
either  before  or  within  six  months  after  the 
execution  of  such  contract  or  indenture,  have 
paid  the  proper  stamp  duty  in  that  belralf,  aud 
who  at  the  passing  of  thi^  act  shall  have  neg- 
lected or  omitted  to  cause  any  such  affidavit 
or  affidavits  as  aforesaid  tu  be  made  and  filed, 
or  such  contract  or  indenture  or  assignment 
to  be  enrolled,  and  who,  on  or  before  the  first 
day  of  Hilary  Term  one  thousand  eight  hun- 
dred and  forty-one,  shall  cause  such  contract 
or  indenture  or  assignment  to  be  enrolled  with 
the  proper  officer  in  that  behalf,  and  one  or 
more  amdavit  or  affidavits  to  be  made,  and 
afterwards  to  be  filed,  in  such  manner  as  the 
same  ought  to  have  been  made  and  filed  in  due 
time,  shall  be  and  is  hereby  indemnified,  freed, 
and  discharged  from  and  against  all  penalties, 
forfeitures,  incapacities,  and  disabilities  in  or 
by  any  act  or  acts  ir.eotione<l  and  incurred  or 

'  to  be  incurred  for  or  by  reason  of  such  neg- 
lect or  omission ;  and  every  such  affidavit  and 
affidavits  so  to  be  made,  and  which  shall  be 
duly  filed  on  or  before  the  first  day  of  Hilary 
Term  one  thousand  eight  hundred  and  forty- 
one,  ahall  be  as  effectual  to  all  intents  and 
purposes  as  if  the  same  had  been  made  and  filed 
within  the  respective  times  the  same  ought,  by 
the  laws  now  in  being  for  thai  purpose  to 
have  l>een  made  and  filed ;  and  that  the  re- 
spective officer  or  officers  who  ought  tu  receive, 
file,  enter,  or  register  such  contract  or  inden- 
ture, or  affidavit  or  affidavits,  shall  not  refuse 
to  receive,  file,  en^p*-,  or  register  the  same  by 
reason  that  the  attorney,  solicitor,  or  notary 
public  to  whom  such  infant  or  other  person 
•hall  have  beeu  articled  ur  assigned,  or  have 
contracted  to  serve,  shall  have  neglected  to 


take  out  his  iinnual  certificate,  or  to  regi-^fer 
the  same,  but  such  officer  or  officers  are  hereliy 
directed  and  empuwered  to  receive,  file,  enter, 
or  reuiater  the  same,  notwithstanding  audi 
omission ;  aud  thai  every  person  who  shall 
have  regularly  served  any  attorney  or  attor- 
neys, solicitor  or  solicitors,  notary  public  ur 
notaries  pablic,  for  the  term  of  years  required 
by  law,  shall  not  be  prevented  or  disqualified 
from  beiniT  admitted  an  attorney,  solicitor,  or 
notary  public,  by  reason  of  any  omission  of  the 
person  or  persons  to  whom  he  served  for  the 
suine  lerui,  or  for  any  part  thereof,  having  so 
neglected  to  take  out  his  annual  certificate,  or 
to  register  the  same,  provided  that  such  per- 
son is  otherwise  entitled  to  be  created  and  ad- 
mitted to  such  office  by  the  laws  now  in  force 
relating  thereto 

7.  Dffects  in  the  service,  ^,  of  attorneys 
not  to  disqualify  persons  who  have  served  them, — 
And  be  it  enacted,  thnt  in  case  the  attorney, 
solicitor,  proctor,  or  notary  to  whom  any  per- 
son shall  have  duly  served  his  clerkship  uiMier 
articles  in  writing  for  that  purpose  aluiU  after 
such  service  of  the  clerk  be  struck  off  the  roil 
in  consequence  of  some  defect  in  the  service 
under  the  articles  of  clerk&hip  or  of  the  ad- 
mission and  enrolment  of  such  attorney,  soli- 
citor, proctor,  or  notary,  the  person  who  has 
so  duly  served  his  clerkship  shall  not  be  pre- 
vented or  disqualified  from  being  admitted 
and  enrolled  as  an  attorney,  solicitor,  proctor, 
or  notary,  nor  liable  to  be  struck  off  the  roll 
if  admitted,  by  reason  of  any  such  defect  as 
aforesaid,  provided  that  such  clerk  or  person 
be  otherwise  entitled  to  be  admitted  and  en- 
rolled  according  to  th6  laws  now  in  force  re- 
lating thereto. 

8.  Applications  for  striking  attorneys  off  the 
roll  for  defect  in  articles,  ^c.  to  be  made  within 
twelve  months  of  admission, — And  be  it  enacted, 
that  no  person  who  has  been  admitted  and  en- 
rolled and  in  actual  practice  as  an  attorney, 
solicitor,  proctor,  or  notary,  shall  be  liable  to 
be  struck  off  the  roll  for  or  on  account  %A  any 
defect  in  the  articles  of  clerkship,  or  the  regis- 
try thereof,  or  the  service  under  such  articles 
or  of  his  admission  and  enrolment,  unle&s  the 
application  for  striking  him  off  the  roll  be 
tnade  within  twelve  months  from  the  time  of 
his  admission  and  enrolment. 

9.  In  case  of  articles  being  lost  the  Cvurt 
may  order  a  copy  thereof  to  be  enrolled, — Pro- 
vided always,  and  be  it  enacted,  that  in  any 
case  in  which  the  original  articles  of  clerkship 
shall  have  been  or  shall  hereafter  l>e  lost  or 
desi roved  before  or  after  payment  of  the  dmy, 
it  shull  be  competent  to  either  of  her  Majeatty's 
Superior  Courts  at  Westoiinster  to  direct  the 
enrolment  of  a  copy  of  such  articles,  upon 
being  satisfied,  by  such  evidence  as  shall  ap- 
pear to  the  Court  sufficient  to  prove  the  lots 
of  such  original  articles,  of  the  authenticity  of 
the  piper  proposed  for  enrolment,  and  thac 
the  duty  has  been  duly  paid  upon  such  arti* 
cles  or  upon  a  copy  thereof,  to  be  shown  by 
the  denoting  or  uiae!  appropriate  statnp,  as 
the  case  may  require,  auii  pruvided  such  Court 
shall  be  satisfied  that  the  clerk  has  duly  served 
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nt  -Icr  such  articles  from  the  time  of  the  exe- 
•-UUOU  thereof,  or  for  such  time  an  shall  uppear 
tf^tisfactorv  to  the  Court  under  ihe  circuui- 
stances  of  the  case. 

10.  The  tpord  "  months*'  in  7  G.  4,  c.  44,  to 
mean  calendar  months, — "  And  whereas  by  an 
act  passed  in  the  seventh  year  of  the  reii;n  of 
his  Majesty  Kin^  Geor^re  the  Fourth,  to  allow, 
until  the  tenth  day  «if  October  one  thousand 
eiKhi  hundred  and  t-veiity-six,  the  enrolment 
of  certain  articles  of  clerk^hip,  and  for  othtT 
purposes  therein  mentioned,  it  was  enacted, 
that  it  should  not  be  lawful  fur  the  Coinmis- 
siuuers  of  Stamps,  or  any  of  their  officers,  to 
auii  p,  under  any  pretence  whatever,  afier  the 
expira'ion  of  six  months  from  their  date,  any 
articles  of  clerkship  to  attorneys  or  others,  as 
therein  specified:   And  whereas  the  usinf^  of 
the  word  '  months '  iu  the  said  last- mentioned 
act,  in  this  respect,  without  the  addition  of  the 
word  '  calendar,'  occasioned  mistakes  and  in- 
conveniences ;"  be  it  enacted,  that  from  and 
after  the  passing  of  this  act  the  word  "  months" 
used  in  the  said  last-mentioned  act,  so  far  as 
the  same  relates  t'^  the  stamping  of  articles  of 
clerkship  to  attorueyd  and  others  therein  spe- 
cified,  shiill  be  understood  to  mean  calendar 
uaonths. 

U.  Indentures,  Sfc.  may  be  stamped  before 
Itat  day  of  Michaelmas  Term  1840,  if  applica- 
tion  was    made    therefor  tcithin  side  calendar 
months  from  the  dates  thereof — "  And  whereas 
several  persons  bound  to  serve  us  clerks  or 
apprentice*  to  attorneys  or  solicitors  hdve  ap- 
plied to  have  the  indentures  or  contracts  of 
such  clerkship  stamped  after  the  expiration  of 
•ix   lunar  and  before  the  expiration  of  six 
calendar  months  from  the  date  thereof;"  be 
it  enacted,  thai  it  dhall  and  may  be  lawful  for 
the  Commissioners  of  Stamps  and  Taxes,  or 
any  of  their  proper  officers,  at  any  time  before 
the  last  day  of  Alichnelmas  Term  one  thousand 
eij^ht  hundred  and  forty,  to  stamp  any  articles 
oi  cleikbhip,  contract,  indenture,  or  other  in- 
strument whereby  any  person   hath   become 
bound  to  serve  as  a  clerk  or  uporeutice,  in 
order  to  his  admissum  as  an  attorney  or  soli- 
citor in  any  of  the  Courts  of  Law  or  Equity, 
although  the  period  of  six  caleuilar  months 
from  the  date  4hereof  hath  now  elapsed,  upon 
payment  of  the  proper  duty  payable  in  respect 
ot  the  same,  and  of  the  further  sum  of  five 
pounds  by  way  of  penalty,  provided  it  shall  be 
proved  to  the  satistactiou  of  the  said  commis- 
sioners that  application  was  made  to  them  or 
to  their  proper  officer  to  have  such  articles, 
contract,  indenture,  or  instrument  stamped 
within   six  calendar  months  from   the  date 
thereof. 

12.  Not  to  restore  persons  to  any  office 
avoided  bj  judgment. 

13.  Evidence  uuder  the  General  Issue. 

It  will  be  observed  by  the  8th  section,  that 
the  recent  alteration  introdneed  into  these  acts 
has  been  contiuued  for  restricting  to  twelve 
months  applications  for  striking  attorneys  off 
the  roll  for  defecu  of  service,  &c.  The  9th 
clause  is  intended  to  meet  some  recent  cases 


of  the  loss  of  articles  of  clerkship,  upon  the 
Court  being  satisfied  that  the  clerk  has  duly 
served.  It  is  worthy  of  notice  that  the  relief 
extendi  to  cases,  whether  before  or  after  the 
payment  of  the  duty.  The  llth  section  pro- 
vides that  articles  may  be  stamped  before  the 
last  day  of  Michaelmas  Term,  if  application 
was  made  within  six  calendar  months.  This  is 
to  remove  the  difficulty  iu  the  7  G.  4,  c.  44, 
which  was  understood  to  mean  lunar  months. 


NOTICES  OF  NEW  BOOKS. 


The  New  Practice  of  the  Courts  of  Lam  at 
Westminster:  with  Forms  embodied  in  the 
Text  for  the  Use  of  Town  and  Country 
Practitioners,  By  William  Bagley,  of 
the  Inner  Temple,  Barrister  at  Iaw. 
London:  A.  Maxwell,  1840. 

Amonobt  the  improvements  which,  at  no 
distant  day,  we  trust  will  be  eflFected  in  our 
legal  publications,  is  that  of  the  Practice  of 
the  Courts,  or  rather  the  books  in  which 
the  Practice  is  stated.     The  unsettled  con- 
dition of  the  practice  at  Common  Law  is 
sufficiently  shewn  by  the  inconvenient  ex- 
pedient to  which  \Jr.  I'idd  felt  it  necessary 
to  resort,  of  adding  supplement  to  supple- 
ment, and  then  consolidating  them  into  a 
separate  book,  appended  to  his  larger  ori« 
ginal    work.       We   presume   the  veteran 
practitioner  would  have  incorporated  the 
whole  of  his  labours  into  one  publication,  if 
it  had  appeared  probable  that  the  Code  of 
Practice  was  really  in  a  settled  state.     We 
trust  that  the  changes  which  each  session 
of  Parliament  for  many  years  has  produced, 
will  at  length  cease,  and  that  the  plan  of 
the  Common  Law  Commissioners  will  be 
carried  into  effect,  of  an  official  or  autho- 
rized Book   of  Practice,  adapted  equally 
to  all  the  Common  Law  Courts.     The  abo- 
lition of  the  Equity  Side  of  the  Court  of 
Exchequer,  will  tend  to  facilitate  the  entire 
uniformity  of  practice  in  those  Courts, 

There  ought  to  be  no  difficulty  in  ascer- 
taining what  the  practice  of  the  Court  is 
upon  every  point  which  may  arise  in  the 
progress  of  an  action.  Justice  should  be 
administered  according  to  well  defined  and 
settled  rules.  The  practitioner  should  not 
be  subjected  to  the  grievance  of  having  to 
consult  various  works  of  uncertain  autho- 
rity, and  running  the  risk  of  mistakes  against 
which  he  cannot  guard.  Much  valuable 
dme,  for  which  there  is  no  adequate  remu- 
neration, is  lost  in  collecting  information 
upon  various  points  of  practice.     For  the 


230 


Notices  of  New  Books :  Bagiey's  Practice. 


sake  of  the  profession,  therefore,  we  trust 
that  aii  authorized  Book  of  Practice  will,  ere 
long,  be  prepared. 

In  the  meantime,  we  find  a  new  name 
added  to  the  list  of  Instructors  in  this  branch 
of  professional  duty.  Whether  there  was 
room  for  another  competitor  may  be  doubted. 
In  a  field  long  occupied  by  such  veterans  as 
Tidd,  Chitiy,  and  Archbold,  there  remains 
little  to  be  achieved.  The  law,  however, 
like  all  other  subjects,  is  doomed  to  endless 
competition.  No  writer,  however  eminent 
or  useful,  can  expect,  in  these  days,  to  en- 
gross any  department  to  himself.  Besides 
the  constant  rivalry  which  takes  place  in 
every  branch  of  law  and  practice,  new  at- 
tempts are  made  to  remodel  the  old  methods, 
and  arrive  by  some  shorter  or  easier  means 
at  the  desired  result. 

llie  Author  before  us  has  attempted  to 
combine,  as  it  were,  the  learning  and  sci- 
entific method  of  Tidd,  with  the  practical 
familiarity  of  Impey,  and  to  condense  within 
the  compass  of  a  volume,  not  only  the  sub- 
stance of  the  statutes,  rules,  and  decisions 
relating  to  proceedings  at  law,  but  minute 
instructions  for  taking  every  step  in  such 
proceedings. 

Mr.  Bagley,  whose  work  is  above  referred 
to,  is  favorably  known  to  the  profession  as 
the  author  of  a  book  on  the  practice  at  the 
Judge's  Chambers,  comprising  a  large  and 
important  branch  of  professional  buainess. 
His  present  effort  is  of  a  more  ambitious 
character.     In  the  preface  he  states  that — 

"  Able  and  elaborate  as  many  of  the  treatises 
on  Practice  now  before  the  public  undoubtodly 
are,  the  obBcrTation  of  others,  confirmed  by  hia 
own  experience,  sutd^ested  to  the  writer  the 
possibility  of  construction  a  practical  work 
better  adapted  to  the  wants  of  an  extensive 
branch  of  the  Profession.  Tlie  introduction 
of  distinctions  founded  on  reported  decisions, 
proceeding  for  the  most  part  on  circumstances 
peculiar  to  the  case  under  consideration,  and 
the  numerous  references  to  multiplied  cases 
identical  in  principle,  however  serviceable  to 
those  who  resort  to  the  reports  as  to  an 
armoury,  from  which  they  may  select  weapons 
for  attack  or  defence,  present  formidable  ob- 
stacles to  the  mere  practical  student,  whose 
difficulties  are  not  diminished  by  the  necessity 
for  constant  reference  to  separate  volumes,  or 
distinct  portions  of  the  same  work.  In  those 
respects,  the  modern  treatises  contrast  strik- 
ingly, and  in  the  opinion  of  some  persons  not 
advantafreously,  with  the  works  of  Serjeant 
Sellon  and  Mr.  Impe^,  which  for  many  years 
had  an  extensive,  and  it  may  therefore  be  pre- 
sumed, a  deserved  reputation. 

"  In  the  present  volume  an  attempt  has  been 
made  to  collect,  under  appropriate  titles,  the 
statutory  enactments  and  judicial  regulations, 
together  with  those  practical  rules  which  have 


been  established  or  sanctioned  by  the  aotbority 
of  express  adjudications  $  and  to  point  out  the 
course  of  proceeding  which  falls  within  the 
peculiar  province  of  an  attorney  or  agent. 
Each  division  concludes  with  the  farms  or  pre- 
cedents most  frequently  required  in  practice, 
a  familiar  acquaintance  with  which  is  indispen- 
sable to  every  student  anxious  to  understand 
any  practical  branch  of  the  law.  The  refer- 
ences to  reported  cases  are  confined  to  the 
latest  decisions,  or  to  those  ui  which  many  pre> 
vious  decisions  on  the  same  point  have  been 
cited ;  and  the  present  volume  has  been  kept 
within  a  convenient  compass,  by  insertini;  in 
the  text  the  names  only  of  the  parties  to  eact 
case,  referrinj(  the  reader  who  requires  to  know 
the  volumes  m  which  such  case  is  reported,  to 
the  table  of  cases  prefixed  to  the  work.  The 
arrauff  ement  of  the  subjecU  treated  of,  wiU  he 
readily  comprehended  by  a  reference  to  the 
tahle  of  contents,  which  m\\  be  found  to  in- 
clude many  topics  of  ^reat  practical  import- 
ance not  before  united  in  a  book  of  practice. 
The  division  of  the  subject-matter  into  distinct 
titles,  and  the  dtstinguishing  of  the  sulidivisioDS 
by  different  descriptions  of  type,  with  the  ad- 
dition of  a  marginal  summary  and  a  remark- 
ably full  index,  afford  combined  mechanical 
facilities  for  reference,  which  it  is  hoped  may 
not  be  found  altogether  useless." 

The  following  is  a  summary  of  the  scope 
of  the  work : 

1.  Of  the  Superior  Courts  of  Law  and  their 
officers. 

2.  Of  articled  clerks,  attorneys,  and  agents. 

3.  Of  the  business  of  the  Courts. 

4.  Of  proceedings  by  civil  action. 

5.  Of  serviceable  process  and  appearance. 

6.  Of   the  declaration  and  correlative  pro- 
ceeding's. 

/.  Of  pleadincfs,  issues,  and  demttrrers, 
S.  Of  the  trial  and  its  incidents. 

9.    Of  C08tS. 

10.  Of  judgments,  final  and  interlocutory. 

11.  Of  executions  and  the  shenff^s  duty. 

12.  Of  motions,  summonses,  and  affidavits. 

13.  Of  incidental  proceedings  previous  to  trial. 

14.  Of  arrest,  bail,  &c. 

15.  Of  the  means  of  terminating  ao  actioa 
without  trial. 

16.  Of  incidental  {Toceedings  before  and  after 
judgment. 

17.  Of  the  removal  of  causes  from  inferior 
courts. 

18.  Of  ejectment  and  mesne  profits. 

19.  Of  error  and  false  judgment. 

20.  Of  extraordinary  remedies  and  matters  of 
exclusive  jurisdiction. 

21.  Of  real  actions  ami  exchequer  process. 

Mr,  Bagley  must  not  expect  to  take  im- 
mediate rank  amongst  the  text-l)ooks  of 
practice,  or  the  authorities  which  are  cited 
in  Court  on  contested  points.  He  most  be 
content  to  wait  for  that  legal  raputatioa 
which  time  and  experience  only  can  confer. 
In  the  absence,  however,  of  new  editions  of 
the  old  standard  works,  the  present  volume 
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mny  be  tiacfully  consulted.  It  possesses  the 
advantage  of  comprising  within  one  volume 
a  comprehensive,  though  very  concise,  view 
of  the  Common  Law  Practice,  and  appears 
full  enough  for  all  ordinary  occasions. 

As  an  example  of  tlic  mwiner  in  which 
the  vork  is  writCen,  we  extract  the  follow- 
ing summary  relating  to  an  Attorney's  Lien 
on  Documents  and  Money, 

«•  All  altorney  has  a  lien  on  deeds,  or  wn- 
tinjfs,  wliich  come  inio  his  hands  in  the  course 
of  his  profession,  for  any  halance  due  to  him 
for  costs  from  the  party  depositinjf  the  docu- 
ments; hut  the  lien  is  only  commensurate  with 
the  right  which  the  party  depositinjf  the  papers 
has  therein,  Simons  v.  Blihe.  An  attorney  act- 
inff  as  commissioner  under  the  Fines  and 
Recovery  Act,  (3  &  4  W.  4.  c.  74,)  has  a  lien 
for  his  fees  in  taking  the  acknowledgement 
upon  deeds  which  fall  into  his  hands.    Exp. 

Orotfe  .... 

"  An  attorney  is  not  entitled  to  retain  even 
drafts,  or  copies  of  deccis.  for  which  his  cheiit 
fias  paid,  if  the  latter  think  proper  to  demand 
ihcin.  Exp.Hors/all;  and  if  he  refuses  to  eive 
them  up,  he  may  be  compelled.  Exp.  UoltlS' 

ttortk  ,  , 

Praeticd  Directions,--"  Apply  to  the  court 
for  a  rule  »t«,  or  to  a  Judge  at  chambers, 
lor  a  summons,  calling  upon    the  attorney 
to  shew  cause  why  he  shoul*!  not  deliver  up 
the  documents  upon  the  payment  of  what  is 
due  to  him.     The  application  can  only  be 
cntertoined  at  the  instance  of  the  parly  who 
deposHed  the  paper*.    In  re  Thornton,  Exp. 
Smart,   Exp.   Crhp;  and   against  the  ijaru 
with  whom  the  deeds  were  a-lually  deposited, 
Exp.  iiov ;  facts  which  should  clearly  appear 
upon  aftdavit.     If  the  application  he  made  to 
the  cour^  wid  the  rule  is  made  absolute,  serve 
the  rule  on  the  attorney,  and  if  he  disobeys  it, 
move  the  court  for  an  attachment.    If  a  judge 
makes  an  order,  serve  it  on  the  attorney ;  and 
io  case  of  his  disobedience,  make  the  order  a 
rule  of  court,  and  then  move  for  an  attach- 
ment :  but  the  court  will  not  grant  a  ru  e  m 
the  aKernative.  requiring  au  attorney  to  deliver 
up  papers,  or  for  an  attachment  m  case   of 
non-delivery,  Roscoe  v.  Hardm»n, 

'*  An  attorney  has  also  a  lien  for  the  amount 
of  his  costs  as  between  attorney  and  client,  on 
any  money  belonging  to  his  client  which  comes 
into  his  possession,  fFatson  v.  Alt4sket ;  or  if 
money  be  recovered  in  the  course  of  a  suit,  the 
attorney  may  give  notice  that  it  should  not  be 
pud  over  to  his  client  unnl  his  hen  is  satisfied; 
and  after  such  notice,  the  client's  release  will 
not  bar  the  attorney's  claim.  (rowW  v.  iJavu. 

«'  When  the  attorney  refuses  to  give  up 
money  belonging  to  his  client,  the  courts  will 
interpose  upon  the  application  of  the  client. 
Ekd.  Skarpe;  but  not  of  a  third  party.  In  re 
Fenton ;  and  the  application  can  only  be  enter- 
tained  against  an  attorney  of  the  court,  and 
not  against  one  who  practises  in  tlw  name  of 
an  attorney  of  the  court.  Sharp  f .  Hawker, 

Practical  Directions^—''  If  there  be  a  cause 
in  court,  apply  to  a  judge  at  chambers  for  a 


sitmmons,  calling  npn  the  altorney  to  show 
cause  why  he  should  not  be  ordered  to  pay 
over  the    money.      If   the    judge  make  ait 
order,  serve  it  on  the  attorney,  and  give  a 
motion  paper  to  counsel,  to  move  to  have 
the  order  made  a  rule  of  court,  which  is  of 
course  and  does  not  require  a  rule  to  show 
cause.  ( irnson  v.  Narthorp,)    If  the  rule  is  not 
obeyed,  instruct  your  counsel  to  move  for  an 
attachment.   When  there  is  no  cause  in  court, 
it  seems  the  application  should  not  be  made  at 
chambers.   Exp,  Miggs.  In  such  case  inftrurt 
counsel  to  move  for  a  rule  nisi  upon  a  proper 
affidavit ;  the  costs  of  the  application  may  be 
included  in  the  rule.  The  rule  mast  be  served, 
and  will  be  made  absolute  upon  an  affidavit  of 
service  if  no  cause  l»e  shown  ;  but  It  must  be 
made  absolute  before  the  court  will  grant  an 
attachment.  (  rwiss  v.  FVy),    If  the  amount 
owing  to  the  client  cannot  be  ascertained  with- 
out a  reference,  the  rule  is  drawn  up  for  a 
reference  to  the  master  to  ascertain  the  amount 
due,  serve  the  rule  with  the  masters'  appoint- 
ment, and  attend  the  reference.    Afterwards 
serve  a  copy  of  the  allocator,  and  if  the  amount 
found  to  be  due  by  the  maj^ter  pursuant  to  the 
rule  of  court  be  not  paid,  upon  an  affidavit  of 
the  fact  and  service  of  the  allocator,  the  court 
will  grant  a  rule  for  an  attachment,  but  it  is 
only  a  rule  nisi  in  the  first  instance.  {Ryun  v. 
FurnelL)    Serve  the  rule  nisi  on  the  attorney 
personallv,  and  it  will  !>e  made  absolute  upon 
affidavit  of  service,  if  no  cause  be  shown. ' 


It  will  be  observed  that  a  very  concise 
statement  of  the  kw  is  thus  given,  and  then 
follow  the  instructions  for  carrying  it  into 
effect.    The  plan  of  giving  only  die  name 
of  the  case,  and  leaving  the  reader  to  find 
the  reporter  in  the  table  of  cases  may  savfe 
a  little  space,  but  we  prefer  the  old  method. 
We  think  great  pains  have  heen  taken  m 
condensing  the  doctrines  under  each  head, 
and  the  practical  directions  relating  to  them. 
As  much  has  heen  done,  according  ta  the 
plan  of  the  book,  as  could  be  expected ;  but 
it  cannot  supersede  the  larger  worits  to 
which  the  practitioner  must  still  resort  for 
fuller  and  more  complete  information. 


NEW  BILLS  IN  PARLIAMENT. 

BCCLX8IA8TICAL  DUTIES  AND  BBVIINMe. 

This  BUI,  as  amended  in  committee,  to  cwry 
into  effect,  ivith  certain  modifications,  the 
fourth  report  of  the  Commissioners  of  Eccle- 
siastical Duties  and  Revenues,  recites  the  pro- 
u^ititions  of  the  fourth  report  of  the  commui- 
Toi  errof  ecclesiastical  duties  and  revenues. 
hJ  before  the  commission  exph-edcert^^ 
alterations  had  been  intended  ^^^^^^^rov^ 
flitions.  and  the  expediency  of  effecting  them 
with  further  alterations. 

It  provides  that  in  future  the  several  Chap- 
ters  shall  consist,  m  Christehurch.  Durham 
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and  Westminster,  of  a  dean  and  six  canons ; 
in  every  otLer  cathedral  in  England,  and  in 
the  Royal  Chapel  of  Windsor,  of  a  dean  and 
four  canons ;  and  in  Wales,  of  a  dean  and 
two  canons.  It  then  specifies  in  detail  the 
order  of  suppression  of  the  other  canon aries, 
and  creates  a  fourth  canonry  at  St  Paul's  and 
lancoln.    Sec.  1-«16. 

It  fixes  the  order  of  appointment  to  the 
canonries  of  Canterbury,  and  takes  away  the 
chapter's  right  of  election  to  the  deaneries  and 
canonries  of  the  old  foundation,  s.  17 — 20. 
It  fixes  the  qualification  of  deans  and 
canons.    Sec.  21. 

It  repeals  the  custom  of  appropriating  sepa- 
rate estates  to  deans  and  canons,  limits  their 
3*  K*omes  in  England,  and  makes  provision  in 
etail  for  the  improvement  of  certain  ill-en- . 
dowed  deaneries,  arch-deaconries,  and  canon- 
ries.   ss.  22 — 35. 

It  vests  in  the  bishops  all  patronage  held  in 
right  of  separate  estates,  and  regulates  the 
remaining  patronage  of  the  chapters,  ss.  36 
—38. 

It  dissolves  the  corporations  of  vicars  choral, 
priest  vicars,  custos  and  vicars,  and  minor  can- 
ons ;  and  regulates  the  future  number,  emolu- 
ments and  qualification  of  minor  canons,  ss. 
39—42. 

It  gives  power  to  alter  the  statutes  of  chap- 
ters in  conformity  with  the  changes  made  by 
the  act.    8. 4.3. 

It  suppresses  all  sinecure  rectories  in  the 
sole  patronage  of  the  crown,  or  of  any  eccle- 
siastical corporation,  and  gives  power  to  pur- 
chase and  suppress  those  in  private  patronage, 
s.  44. 

It  vests  the  endowments  of  all  suppressed 
dh^ities  and  benefices  and  the  separate  estates 
of  members  of  chapters,  in  the  ecclesiasiical 
commissioners,    ss.  45^50. 

Residence  hoiises  not  wanted  are  to  be  sold. 
8.  61. 

The  treasurer  of  Queen  Anne's  bounty  is  to 
pay  over  to  the  commissioners  the  fund  ac- 
cumulated in  his  hands  under  the  acts  for 
suspending  appointments  and  protecting  the 
revenues  of  vacant  dignities,    s.  52. 

The  commissioners  are  to  provide  out  of  the 
funds  thus  placed  at  their  disposal  for  the  cure 
of  souls  in  parishes  where  such  assistunce  is 
needed^  after  appropriating  part  to  certan  pur- 
poses specified  m  the  act. 

The  endowments  accruing  to  the  commis- 
sioners from  Wales  are  to  be  appropriated 
solely  to  Wales,  and  before  any  endowments 
are  diverted  from  the  diocese  from  which  they 
have  accrued^  the  bishop  and  dean  of  that  dio- 
cese are  to  be  consulted  by  the  commissioners, 
and  to  sit  and  vote  with  them  on  the  question. 
88.  61—67. 

The  advowsons  of  benefices  annexed  to  the 
headship  of  any  college  in  Oxford  or  Cam- 
bridge,  and  to  the  Regius  Professorship  of 
Divinity  at  Cambridge,  are  to  be  sold  for  the 
benefit  of  the  party  heretofore  entitled  to  the 
benefice,    ss.  58 — 62. 

Powers  are  given  for  improving  poor  benefi- 
ces, with  the  consent  of  the  patrons^  by  an- 


nexii^  certain  sinecure  preferments  to  them, 
by  dividing  and  consoUdating  benefices,  by 
exchanging  advowsons,  apportioning  the  in- 
comes of  benefices  belonging  to  the  same 
patron,  or  other  similar  arrangements,  ss. 
64—67. 

The  act  is  not  to  affect  dignitaries  in  posses- 
sion on  13  August  \836,  except  the  Rev.  H. 
H.  Milman.    s.  68. 

The  valuation  of  the  ecclesiastical  revenues 
is  to  be  amended  from  time  to  time  under  the 
direction  of  the  commissioners,  reprinted,  and 
received  as  evidence  of  their  value,    s.  69. 

The  bill  contains  similar  jprorisions  to  those 
in  the  former  act,  6  &  7  W.  4,  c.  67,  for  em- 
powering the  commissioners  to  prepare 
schemes  for  executing  in  detail  the  provisions 
of  the  act,  which  when  approved  by  tne  Queen 
in  council,  are  to  be  registered  in  every  diocese 
and  gazetted,  and  then  to  have  the  force  of 
law  I  all  such  Orders  in  Council  to  be  laid 
before  Parliament,    ss.  71 — 76. 

The  commiBsioners  are  to  have  the  same 
powers  for  executing  this  act  as  for  the  former 
act,  and  the  two  are  to  be  construed  together. 
S.77. 

The  usual  formal  clause  for  amending  the 
act.    s.  7!^. 


NOTES  ON  THE  NEW  RULE  AS  TO 
ADMISSION  NOTICES. 


Thb  notices  formerly  required  to  be  given 
were  eight  in  number,  namely : 

Ist  notice. — ^To  be  served  at  the  Masters' 
Office  three  days  at  the  least  before  the  first 
day  of  the  Term  next  preceding  that  on  which 
the  party  applying  intends  to  be  admitted. 

This  has  been  continued  by  the  new  role. 
From  these  notices  the  printed  list  is  com- 
piled. 

2d  notice. — To  be  stuck  up  in  the  Queen's 
Bench  Office. 

This  was  evidently  uimecessary  and  useless, 
for  the  notices  were  stuck  up  one  upon 
another,  and  never  referred  to.  This  has 
been  abolished, 

3d,  4th,  5th,  6th,  and  7th.— Notices  were 
entered  in  the  books  kept  at  the  Chambers  of 
the  five  Judges. 

Since  the  alteration  at  the  Judges'  Cham- 
bers two  entries  only  were  requisite,  and  accord- 
ingly the  new  rule  provides  that  one  sliall  be 
made  in  the  book  at  the  Lord  Chief  Justice's 
Chambers,  and  one  at  the  Cjhambers  or  Hall 
of  the  other  Judges. 

The  8ih  notice,  to  be  served  at  the  Tncor- 
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porated  Law  Society,  was  necessary  to  be 
continued,  and  has  been  ordered  accordinfi^ly. 

Instead  of  the  above  eight  notices  there  are 
DOW  only/bfir,  namely: 

One  at  the  Lord  Chief  Justice's  Chambers ; 

One  at  the  Chambers  of  the  other  Judges ; 

One  at  the  Masters'  Office ;  and 

One  at  the  Law  Society. 

NOTICES  OF  RB-ADMI8SI0N. 

It  was  necessary,  until  the  last  rule,  to  give 
fi?e  notices  in  the  Judges'  books,  as  upon  an 
admission:  one  to  be  posted  up  at  West- 
minster, and  one  in  the  Queen's  Bench  Office, 
besides  the  usual  notice  to  the  Solicitor  of 
Stamps. 

The  new  rule  provides  that  three  notices 
only  shall  be  given :  viz.  one  at  the  Lord  Chief 
Justice's,  one  at  the  Judges'  Hall,  and  one  at 
the  Masters'  Office. 

See  the  new  rule,  p.  22,  ante. 


THE  STUDENrS  CORNER. 


TBMANCT  BT  BNTIRETIB8. 

When  an  estate  is  made  to  husband  and  nnfe, 
either  in  fee  or  in  tail,  their  interest  is  denomi- 
nated a  tenancy  by  entireties,  aud  neither  of 
them  alone  has  power  to  alien  to  prejudice  the 
other's  rifht.  (Preston  on  Estates,  131  ,*  Co. 
Lilt.,  XSjb,)  I  should  be  glad  to  know,  how- 
ever, what  interest  they  respectively  take, 
when  a  term  of  years  is  granted  to  them, 
*'  their  executors,  administrators  and  assigns," 
and  whether  the  husband  cdn  assign  the  term 
without  his  wife's  consent,  so  as  to  bind  her 
surviving  ?  P B. 

DOWBR  ON  BQUITT  OF  RBDEMPTION. 

The  following  point  has  arisen  upon  the  2d 
sec.  of  the  Dower  Act,  3  &  4  W.  4,  c.  106  : 

^.  takes  a  conveyance  to  uses  to  bar  dower, 
and  subsequently  mortgages  in  fee  — Does 
^/s  wife  acuuire  any  right  of  dower  out  of 
the  equity  or  redempton,  so  that  on  a  sale 
concurrently  by  the  mortgagor  and  mortgagee, 
a  purchaser  can  require  her  to  join  in  his  con- 
veyance ? 

If,  as  it  would  seem,  a  mortgage  in  fee  sim 
pie,  does  not  create  any  new  estate  in  the 
mortgagor, — ^his  equity  of  redemption  being 
regarded  by  the  Courts  as  a  continuation  of 
the  old  ownership — it  is  submitted,  that  no 
right  of  dower  would  attach  thereto.  See  fur- 
ther, Coote  on  Mortgages,  p.  49.       W.  H. 


the  covenantor,  in  those  cases  where  the  rela- 
tion of  debtor  and  creditor  did  not  exist 
between  the  covenantor  and  covenantee  ? 

That  the  action  of  debt  under  3  &  4  W.  & 
M.  c.  14,  was  confined  to  those  cases  where 
such  relation  existed,  appears  from  Farley  v. 
Briant,  5  Nev.  &  Man.  42,  57 ;  and  from  the 
observations  of  Mr.  Justice  Paiteaon  in  that 
case,  and  an  attentive  perusal  of  the  act  itselfj 
I  should  have  thought  the  same  construction 
would  be  put  on  the  new  act.  Sir  Edward  Sug* 
den,  however,  in  the  labtedition  of  his  Vendors 
and  Purchasers,  2  vol.  p.  641,  appears  to  be  of 
opinion,  that  where  a  vendor  dies  seised  of  real 
estates,  which  are  devised  by  his  will,  the  de. 
visee  is  liable  to  an  action  for  breach  of  the 
covenants  for  title  at  the  suit  of  the  purchaser. 
No  case  b  cited  in  support  of  this  opinion. 

A.C. 


PRACTICE  BY  DISTRINGAS  IN  THE 
EXCHEQUER. 


Thb  present  practice  in  the  Exchequer  of 
issuing  a  distrmgae  on  stock  in  order  to 
prevent  its  improper  transfer,  is  well-kncwa 
to  be  very  beneficial,  and  the  number  of  in- 
stances in  which  the  power  is  brought  into 
operation  is  very  considerable  The  writ 
may  be  obtained  and  lodged  at  the  Bank 
within  an  hour,  and  its  effect  may  continue 
for  years  and  the  parties  never  hear  of  it, 
unless  they  attempt  to  make  the  transfer 
which  it  is  intended  to  prevent.  The  divi- 
dends are  paid  over  as  usual. 

Ihere  is  this  advantage  also,  that  the 
party  lodging  the  distringas  can  remove  it 
in  a  few  hours,  and  at  a  small  expense. 

We  suggested  in  our  last  Number  that 
this  practice  should  be  transferred  to  the 
Court  of  Chancery  on  the  abolition  of  the 
Exchequer,  and  are  glad  to  find  that  the 
Bill,  as  re-printed  in  the  House  of  Com- 
mons, contains  a  clause  to  this  effect  As 
the  Bill  stood  the  object  was  to  be  effected 
in  a  summary  way  on  motion  or  petition  ; 
but  this  would  have  occasioned  delay  both 
in  obtaining  the  distringas  and  in  discharg- 
ing it. 

SELECTIONS 
FROM  CORRESPONDENCE. 


ACTION  ON  COYBNANT. 

Can  a  covenantee  bring  an  action  of  cove- 
nant under  1  W.  4,  c.  47>  against  a  devisee  of 


CBARGB  FOR  8BARCHINO  POR  JOOGMBNTS. 

1'hb  charging  the  additional  fee  of  sixpence, 
mentioned  by  a  correspondent  at  p.  202,  ante^ 
I  submit,  is  entirely  unjustifiable.  Under  the 
tiuth  division  of  the  table  of  fees  the  following 
occurs  :  "  On  a  general  search  for  judgments 
where  an  index  u  kept  2«.  6^. ;"  and,  under  the 
fourteenth  division,  "  all  oflSce  copies,  per  folio. 
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sixpence ;  every  other  copy,  transcript,  or  ex- 
tract, per  folio,  sixpence."  It  is  under  this 
latter  clause  that  the  Clerk  of  tht*  Judgments 
of  the  Queen's  Bench  attempts  to  justify  the 
charge  for  extracts ;  but  what  can  be  clearer 
than  that  the  (.'ourts  intended  to  relieve  the 
profession  and  their  clients  from  the  old  fee  of 
fourpencc  per  term,  which,  in  many  cases, 
amounted  to  a  comparatively  considerable  sum, 
and  to  fix  the  fee  at  2$.  6d,,  whether  extracts 
were  taken  or  not ;  and  why  should  the  fee  be 
unfixed  ?  Whether  a  short  search  or  a  long 
one  be  made,  and  whether  extracts  are  taken 
or  not,  the  trouble  to  the  Clerk  of  the  Judg- 
ments is  the  same. 

Hie  solicitor  goes  to  the  Judgment  Office, 
stating  that  he  wishes  lo  make  a  search,  where- 
upon the  clerk  refers  him  to  the  books  on  the 
shelves,  which  the  solicitor  lifts  down,  searches 
and  replaces,  taking,  as  he  goes  on,  copies  or 
extracts  of  the  entries  he  finds  against  the 
name  he  is  searching  for.  Having  completed 
his  search,  he  applies  to  the  clerk  again  to  pay 
the  fee.  On  asking  the  reason  of  the  charge 
for  copies  or  extracts,  he  is  told  "that  the 
(*lerk  of  the  Judgments  is  supposed  lo  make 
the  extracts  himself,  but,  for  your  convenience, 
in  order  that  you  may  not  be  obliged  to  wait 
while  he  is  transacting  other  business,  he  per- 
mits you  to  make  them."  What  authoritv 
there  is  for  this  position  I  am  unaware,  and  1 
should  like  to  inquire,  if,  under  the  old  system 
of  fourpence  per  term,  the  solicitor  had  ap- 
plied to  the  Ulerk  of  the  Judgments,  as  his 
official  duty,  to  make  the  extracts  and  relieve 
him  (the  solicitor)  from  that  trouble,  whether 
the  Clerk  of-  the  Judgments  would  not  have 
met  the  solicitor's  application  with  an  exprea- 
sion  of  surprise  and  a  refusal  ?  If  so,  how  can 
the  clerk  now  justifial>ly  take  it  into  his  own 
hands  and  charge  the  suitor  a  fee  for  that  duty 
which  would  be  performed  by  the  solicitor  for 
nothing?  It  is  but  justice  to  say  that  the 
Queen's  Bench  Masters  think  the  fee  claimable, 
and  that  the  clerk  is  personally  disinterested  in 
the  matter,  as  the  fees  go  to  a  general  fund. 
However,  the  charge  in  all  the  Courts  on  this 
matter  of  every-day  occurrence  should  be  made 
uniform,  but  not  the  wrong  way,  as  the  money 
out  of  pocket  on  conveyancing  l)ills  is  already 
sufficiently  heavy  without  additional  imposts. 

T.  B. 

CHARGES  FOR  WILLS. 

What  is  the  usual  charge  for  making  wills  ? 
Are  they  charged  for  as  conveyances,  viz.  so 
much  for  drawing  and  engrossing  ?  I  know  a 
Solicitor  who  charges  altogether  two  shillings 
a-folio,  but  I  doubt  whether  this  be  general. 
I  would  thank  some  correspondent  for  in- 
formation regarding  the  usage  on  this  point. 

A  TOUNO  PRACTITIONBR. 


STAMPING  COPIES  OF  COURT  BOLLS. 

By  the  stamp  act  it  is  required  that  copies  of 
court  rolls  are  to  be  stamped  within  four 
months.  It  however,  sometimes  happens,  that 
from  pressure  of  business,  illness  or  inadvert- 


ence, the  copies  are  not  transcribed  to  be 
stamped  ivithin  the  prescribed  time. 

In  such  cases  (and  they  have  actually  oc- 
curred) the  commissioners  refused  to  allow 
them  to  be  stamped,  without  the  payment  of  a 
penalty  of  5/.,  although  the  steward  could  at 
any  time  purchase  the  stamps  and  have  them 
re-copied,  which  he  was  obliged  to  submit  to. 
Of  a  truth  the  public  offices  connected  with  the 
revenue  in  this  country  are  the  most.uaac- 
commodating  in  Europe.  It  would  seem  as  if 
a  const>tracy  existed,  to  occasion  needless 
trouble.  Ci^m*  A. 

LAW  OF  INHKRITANCB. 

1  beg  leave  to  call  attention  to  a  drcom- 
stance  which,    I  am  sore,  OEMist  have  been 
overlooked  by  the  legislature,  in  framing  the 
3  &  4  W.  4,  c.  l(»6.    (The  act  for  the  amend- 
ment  of  the  law  of  inheritance.)     By  sect.  9 
of  this  act  *'  anv  person  rdated  to  the  penon 
from  whom  the  descent  is  to  be  traced  by  die 
half  blood,  shall  be  capable  of  being  his  nrir; 
and  the  place  in  which  any  such  relation  by  the 
half  blood,  shall  stand  in  the  order  of  inherit- 
ance, so  as  to  be  entitled  to  inherit,  shall  be 
next  after  any  relation  in  the  same  degree  of 
the  whole  blood,  and  his  issue,  where  the  com- 
mon ancestor  shall  be  a  male,  and  next  after 
the  common  ancestor,  where  such  couraon  an- 
cestor shall  be  a  female,  so  that  the  brother  of 
the  half  blood  on  the  part  of  the  lather  shall 
inherit  next  after  the  sisters  of  the  whole  blood, 
on  the  part  of  the  father  and  their  iss^ie.  and 
the  brother  of  the  half  blood  on  the  part  of  the 
mother  shall  inherit  next  after  the  mother.*' 
This  at  first  sight  appears  to  be  very  fair;  but 
to  shew  that  it  is  not  so  I  will  put  a  case  by 
which  it  will  be  more  readily  seen.    A  man 
purchases  an  estate,  and  dies  intestate,  leaving 
only  a  half  sister  on  the  mother's  side :  upon 
first  looking  at  this,  all  persons  would  say  the 
sister  was  entitled  to  the  property,  but  what  is 
the  fact  ?  Instead  of  this  person  whom  common 
justice  points  out  to  be  his  heir,  taking  the 
estate,  his  paternal  pedigree  must  l>e  ransacked, 
till  some  great  grandfather's  twentieth  cousin 
is  found,  who  is  an  utter  stranger  to  the  mtes- 
tate,  but  who  nevertherless  takes  his  propertv. 
Had  the  half  sister  l>een  on  the  faUier's  side 
she  would  have  taken  without  ascending  higher, 
and  surely  a  half  sister  is  as  nearly  rwted  to 
the  intestate,  whether  she  come  on  the  father 
or  m other *8  side,  i>articularly  as  bv  this  act  the 
person  last  seised  is  to  be  considered  as  the 
purchaser,  unless  it  can  l>e  proved  that  be  took 
by  descent.    1  therefore  thmk,  either  the  half 
blood  of  the  mother  should  be  admitted  imme- 
diately after  the  half  blood  of  the  father,  or 
that  the  maternal  heirs  should  be  admitted 
after  the  paternal  ancestors  had  been  traced  to 
a  certain  fixed  point,  and  that  not  very  remote. 
The  case  above  mentioned  in  fact  happened, 
and  considerable  property  passed — tne  lady 
died,  and  upon  a  sale  under  ner  will,  the  par- 
chaser's  solicitor  discovered  the  error,  ana  the 
estate  went  to  a  relation  many  d^^ees  distant, 
and  of  whom  the  intestate  never  had  any  know- 
ledge.  1. 
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SUPERIOR  COURTS. 
Hart  Ctancrllor'ir  Court. 

BANKaUPTCY  PRACTICE. — ANTE-DATINO 

ORDERS. 

T/tis  Court  Will  not  alter  the  date  of  Us  order 
/rim  the  day  on  which  the  ordtr  was  ap- 
plied/or and  granted  to  a  prior  day. 

Mr.  EUig  applied  to  the  Lord  Chancellor 
for  an  alteration  of  the  date  of  an  order 
made  by  bis  Lordahip  on  the  first  of  June, 
to  the  30th  of  May,  both  in  the  present 
year  From  the  affidavit,  which  he  had  in 
support  of  his  application    it  appeared  that 

AJr.  H had  on  the  ;iOth  of  May,  obtained 

from  the  Court  of  Review  a  reversal  of  an  ad- 
judication on  a  fiat  in  Bankruptcy  issued 
against  him,  and  on  the  same  day  be  issued  a 
writ  in  an  action  against  his  debtor,  but  the 
Lftrd  Chancellor't  signature  to  the  order  for 
rescinding  the  fiat  was  not  obtained  until 
Monday  the  first  of  June,  and  until  then  the 
bankrupt's  estate,  including  a  right  of  action, 
divested  by  the  adjudication  on  the  fiat,  was 
oot  revested  in  him.  It  would  answer  the  exi- 
fCencv  of  the  case,  if  his  lordship  would  alter 
the  date  of  the  order  of  supertedeat  from  the 
first  of  June  to  the  viOth  of  May,  so  as  to  give 
effect  to  the  writ  issued  for  the  action,  that 
being  also  the  day  on  wbii-h  the  fiat  was 
actoally  superseded. 

^  The  Lord  ChancelUtr  said  the  Court  of  Re- 
new had  no  power  to  supersede  a  fiat,  and  their 
order  on  that  point  was  a  nullity.  The  power 
to  rescind  the  fiat  was  reserved  to  the  Lord 
Chancellor,*  and  the  order  to  rescind  not  hav. 
ing  been  applied  for  till  the  first  of  Juue,  he 
could  not  give  any  other  date. 

in  re  H . — Sittings  at  Lincoln's  Inn. 

July  16th,  1840.        

HoIItf  Court. 

PRACTICE. — TIME  FOR  ANSWERING. 

H'^here  accounts  necessary  tn  be  gone  into, 
for  the  purposes  of  a  defendant's  case  are 
long  and  complicated,  the  Court  mil  allow 
eonsideridtle  thnefnr putting  in  the  amneer 
to  tm  atnended  InU,  althongh  the  amend- 
ments may  have  been  framed  principally 
from  documents  and  accounts  produced  by 
the  defentiant. 

The  bill  in  this  case  was  filed  by  the  plaintiff 
as  the  personal  representative  of  Lord  Gre- 
nard  against  the  defendants,  who  had  formerly 
acted  as  his  agents  in  the  receipt  of  various 
monies,  and,  amongst  them,  the  fees  of  the 
clerk  of  the  Hanaper  Office  and  clerk  of  the 
Crown,  to  which  the  late  Lord  Grenard  was 
entitled.  The  original  bill  was  filed  in  July 
1839,  to  which  the  defendant  put  m  his  answer, 
and  referred  to  certain  accounts  and  documents 
in  support  of  his  allegations  in  answer  to  the 
charges  contained  in  the  bill.  The  plaintiff 
having  under  an  order  obtained  an  inspection 
i>i  these  documents,  amended  his  bill.  The 
defendant  afipeared  to  the  amended  billon  the 

•- 1  &  2  Wm.  4,  c.  66,  s.  19. 


Ist  of  Februarv  1840,  and  on  the  7th  of  March 
applied  for  and  obtained  four  months'  tiaie  to 
answer  it,  at  the  expiration  of  which  time 
the  defendant  not  having  put  in  his  answer, 
the  plaintiff  issued  an  attachment.  On  the 
7th  of  July  the  parties  attended  before  the 
Master  on  a  warrant  for  further  time,  the 
defemlant  alleging  that  he  had  aot  prerioualy 
applied,  because  he  considered  the  Ahit  months 
granted  to  have  been  calendar  months,  baC 
the  Master  decided  that  the  attachment  being 
sealed,  he  had  no  jurisdiction.  A  motion 
was,  therefore,  now  made  to  discharge,  or  sua. 
pend,  the  attachment,  and  that  the  defendant 
should  be  allowed  till  the  end  of  next  MichaeU 
mas  Term  to  put  in  his  answer  to  the  amend, 
ed  bill. 

Kindersley  and  Roupell  for  the  defendants, 
stated,  that  the  original  bill  consisted  of 
only  four  skins  of  parchment,  while  the 
amended  bill  covered  seventeen  skins  and 
contained  six-hundred  folios.  The  aocounu 
were  of  a  very  complicated  description,  and 
the  bill  prayed  for  distinct  and  separate  ac- 
counts from  each  of  the  defendants.  The 
affidavits  on  the  part  of  the  defendants  stated* 
that  owing  to  tLese  circumstances  they  had 
not  yet  been  able  even  to  complete  the  neces- 
sary instructions  to  counsel  for  preparing 
the  answer;  that  they  were  desirous  of  giving 
a  full  and  satisfactory  answer  to  all  the  inter- 
roKations  in  the  plaintiO's  bill,  and  that  if  they 
were  allowed  to  the  end  of  next  Michaelmas 
Term,  it  would  be  barely  sufiSclent.  They 
also  expressly  slated,  that  they  were  desirous 
of  proceeding  as  speedily  as  possible  and 
that  the  application  was  not  made  for  dday 

Pemberton  and  Clark,  for  the  plaintiff's 
opposed  the  motion.  They  had  no  objec- 
tion to  allow  tiU  the  1st  of  October,  lipon 
the  defendants  consenting  to  the  Serjeant 
at  Arms  going  against  them  in  the  event 
of  the  answer  not  being  put  in  within  that 
time.  [The  Master  of  the  Moils  said,  such 
an  order  was  never  taken  except  by  the  un- 
wary]. The  plaintiff  was  an  executor,  renre- 
sentmg  large  estates,  and  urged  on  by  creditors 
and  parties  bene6cially  interested  to  bring  the 
suit  to  a  hearing ;  and  when  it  was  considered 
that  the  whole  of  the  amendments  to  the 
plaintiff's  bill  were  framed  from  the  accounts 
and  documents  produced  by  the  defendanU. 
the  plaintiff  had  a  right  to  affirm  that  there  was 
no  pretence  for  the  requisition  now  made. 

The  Master  of  the  Jiolls.^WheTe  a  case  is 
to  be  made  out  from  very  complicated  acoounU 
the  answer  must  necessarily  require  more  time 
in  the  preparation  than  that  usuidfy  allowed. 
1  he  question  is,  whether  any  further  time 
should  be  allowed  m  this  ease,  and  if  so,  what 
that  further  time  should  be.  The  plaintiff  on 
his  origmal  bdl  shaped  his  case  very  different- 
yfrona  what  it  now  appears  on  the  amended 
bul.  He  has  mtroduced  various  new  sUte- 
ments  and  charges,  which  the  defendants  are 
required  to  answer,  and  it  is  not  a  sufficient 
objection  to  this  application  to  uige  that  the 
amendments  were  framed  from  acoouats  and 
documents  furnished  by  the  defendants  i  for 
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they  may  be  used  so  differeotly  to  the  mode 
originally  adopted  by  the  plaintiffas  to  require 
much  time  and  labour  in  dissectinff  them.  It 
appears,  however,  that  when  the  application 
was  made  to  the  Master  in  March  last  the 
defendants  stated,  that  the  case  was  of  such  a 
complicated  nature  as  to  require  a  month  for 
preparing  the  necessary  instructions  for  the 
answer,  and  three  months  for  preparinsf  the 
answer.  Four  months'  time  was  accordingly 
granted,  but  at  the  end  of  that  time  it  appears 
that  the  instructions  are  not  even  prepared, 
and  it  is  stated  that  three  weeks  more  time 
will  be  necessary  for  prt^ptiring  these,  and  that 
it  is  necessary  for  the  defendants  to  be  allowed 
till  the  end  o?  next  Michaelmas  Term  for  pre- 
paring the  answer.  Now,  it  must  be  assumed 
that  tnree  weekc'  further  time  will  be  suffici- 
ent for  completing  the  instructions,  which  will 
be  the  10th  of  August,  and  I  cannot  suppose 
that  counsel  will  not  be  able  in  a  few  weeks 
after  to  prepare  the  answer.  1  will,  therefore, 
allow  till  the  I '2th  of  September,  tbe  defen- 
dants paving  the  costs  of  the  motion  and  of 
the  attacnment,  and  in  the  mean  time  the 
attachment  to  be  suspended. 

The  plaintiff's  counsel  afterwards  consented 
to  extend  the  time  to  the  1st  of  October. 

OaAiey  V.  Lawlep,  July  20,  1840. 

MARSHALLING  ASSBTS.-^APPORTIONJSSNT  OF 

COSTS. 

In  cane  of  a  ffeficieney  o/asseU  to  pay  credi- 
tors, the  coett  in  a  creditor^ i  suit  relating  to 
the  realization  of  assets  must  he  classified, 
and  home  by  the  pnrtitufnr  fund  to  tthich 
they  relate,  e.g.  those  incurred  in  realifsing 
legal  assets,  by  the  produce  of  those  assets, 
and  e  con  verso. 
A  suit  had  been  instituted  by  certfun  simple 
contract  creditors  of  the  testator,  in  the  plead- 
ings  named,  for  the  purpose  of  obtaining  a  dis- 
tribution of  his  estate  amongst  themselves  and 
his  other  creditors,  and  a  decree  having  been 
made  in    1836  directing  the  usual  accounts, 
under  which  tbe  Master  had  made  hb  report, 
the  cause  now  came  on  for  further  directions. 
It  being  found  that  the  produce  of  the  testa- 
tor's estate,  would  not  be  nearly  sufficient  to 
satisfy  his  debts  the  principal  question  was,  as 
to  the  mode  in  which  the  costs 'of  the  smt 
ought  to  be  discharged. 

Tinney  and  Blunt,  for  the  simple  contract 
creditors,  contended,  that  inasmuch  as  the 
suit  was  for  the  genend  benefit,  a  general  fund 
should  be  provided  out  of  all  the  assets,  and 
they  referred  to  an  order  in  Sir  Henry  Seton's 
work  on  Decrees,  p.  95,  where,  under  similar 
circumstances,  the  costs  of  all  parties  were 
ordered  to  be  paid  out  of  the  testator's  estate ; 
and  if  the  personal  estate  were  not  sufficient, 
then  to  be  raised  out  of  his  real  estate.  The 
costs  relating  to  the  sale  of  real  estates,  might 
perhaps,  be  properly  charged  upon  the  pro- 
duce of  such  particular  estates,  but  no  further 
distinction  ought  to  be  allowed. 

Pemberton  and  Girdlestone,  contrh.  argued 
that  the  precedent  referred  to  was  only  appli- 
cable where  the  testator's  estate  was  sufficient 


to  satisfy  all  claims  upon  it,  but  where  there 
was  a  deficiency,  then  the  costs  must  be  appor- 
tioned, and  the  costs  incurred  in  realizing 
equitable  assets,  must  be  borne  by  the  equ  table 
assets,  and  those  incurred  in  realizing  legal 
assets,  by  the  legal  assets.  The  form  of  this 
order  would  lie  found  in  page  137  of  the  work 
quoted. 

The  Mftster  of  the  Rolls, — The  fund  pro- 
duced from  the  testator's  estate  consists  of 
two  distinct  parts, — the  one  ie^,  the  other 
e  uitable,  and  the  legal  being  insufficient  to 
pay  the  specialty  debts,  the  question  arises  in 
the  distribution  of  the  testator's  estate,  as  to 
the  mode  in  which  the  costs  shall  be  settled. 
Various  costs  have  been  incurred  in  realizing 
each  description  of  assets,  and  it  has  been 
urged  that  all  the  costs  should  be  borne,  if  ne- 
cessary, out  of  the  legal  assets  ,*  but,  it  is  ad- 
mitted  that,  if  any  costs  were  incurred  in  real- 
izing particular  equitable  assets,  theyshould 
be  paid  out  of  the  equitable  assets.  There  is 
frequently  a  great  mistake  with  regard  to  what 
are  termed  general  costs,  including  co>ts  in  the 
cause,  and  of  various  proceedings  before  the 
Master,  and  without  which  the  equitable  assets 
would  not  be  realized.  In  this  case  1  am  of 
opinion,  that  the  costs  ought  to  be  ap|ior- 
tioned,  and  if  necessary  that  the  directioris 
contained  in  the  order  referred  to  in  page  I'l? 
of  Sir  Henry  Seton's  work  should  be  followed, 
that  those  relating  to  the  equitable  assets, 
should  be  pud  out  of  the  fund  produced  from 
such  assets  and  those  relating  to  legal  assets 
out  of  the  fund  which  the  Master  sh^l  find  to 
belong  to  the  legal  as^ets. 

Roll  applied  on  behalf  of  a  specialty  creditor, 
not  a  party  to  the  cause,  to  whose  solicitor  a 
copy  of  the  proposed  minutes  had  been  sent 
for  approval,  for  costs  of  his  appearance ;  but 
his  Lordship  said,  that  as  the  creditor  came  at 
no  expeme,  and  was  not  bound  to  appear,  he 
could  not  be  allowed  costs. 

Clarh  V.  fVe.in,  July  17th,  1840.     M.  R. 


€LXittvCt  Vend). 
[Before  the  Four  Judges.] 

RATING. — CHARITY. — OCCUPATION. 

A  school  had  been  founded  by  voluntary  sub- 
scription, and  was  chirfly  supported  in  the 
same  manner.      The  tcholurs,  who  wtre 
maintained  and  educated,  were  the  children 
of  parents  in  humble,  but  not  in  destitute 
circumstam  es ;  and  a  payment  of  1  *2/.  a-year 
was  required  from  each  scholar :    Held, 
that  this  constituted  such  a  beneficial  occu- 
pation in  the  trustees  of  the  schotd,  as  to 
render  them  liable  to  be  rated  fur  the  buiUU 
ings. 
This  was  an  appeal  against  a  rate  levied  on 
a  Quaker's  school  ai  Croydon,    llie  sessions 
bad  confirmed  the  rate  subject  to  a  case.  The 
facts  stated  in  the  case  were  suffidently  notice4i 
in  the  judgment.     The  case  was  argued  in 
Easter  Term  by  Mr.  Petersdorff,  in  support  of 
the  rate,  and  by  the  Attorney  Gener.d  and  Mr. 
Montagu  Chambers  in  support  of  tbe  appeal. 
The  Court  took  time  to  consider  tne  ques- 
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lion,  and  in  the  Banc  sitting's  after  Trinity 
term  judgment  was  delivered  by 

Lord  Uenman,  C.  J. — ^This  was  the  case  of 
a  rate  upon  a  Quaker's  school-house  in  Croy- 
don,  and  the  question  was,  whether  the  house 
was  not  exempt  from  rating  as  a  building 
employed  for  the  purposes  of  public  education, 
ana  for  them  alone.  The  two  wings  of  the 
house  were  occupied  entirely  by  the  scholars. 
The  question  brought  before  us  was  in  this 
forQi ;  "  whether  there  was  any  beneficial  oc- 
cupation, and  what  was  to  be  considered  a 
beneficial  occupation."  The  institution  was 
in  the  main  charitable.  It  first  took  its  origin, 
and  has  since  been  muntained  by  donations 
and  subscriptions.  Trustees  and  a  managing 
committee  were  appointed;  ihe  legal  estate 
was  vested  in  them,  and  the  subscribers  re- 
ceived no  benefit  from  the  institution;  and 
the  servants  of  the  institution  had  no  more  ac- 
commodation in  the  building  than  was  abso- 
lutely necessary  to  enable  them  to  carry  on 
the  business  of  the  institution.  The  premises 
were  purchased  by  a  society  in  1823 ;  at  that 
time  the  premises,  were  rated,  and  have  so 
continued  till  now.  The  liability  to  rate  is 
now  disputed.  The  scholars  cultivate  the 
ground,  and  that  portion  of  it  which  is  not 
covered  by  buildings,  is  devoted  to  the  neces- 
sary sustenance  of  the  scholars,  and  the  per- 
sons belonj^ing  to  the  establishment.  The 
scholars,  who  are  maintained  and  educated, 
are  admitted  upon  these  terms.  The  expenses 
of  each  scholar  are  estimated  at  i?0/.  u  year. 
No  children  are  admitted  whose  parents  are 
able  to  send  them  elsewhere,  nor  any  whose 
parents  cannot  pay  to  the  trustees  the  sum  of 
12/.  a-year.  Tliat  sum  is  exclusively  applied 
to  the  school.  In  deciding  this  case  we  are 
not  called  on  to  reriew  the  numerous  decisions 
that  have  taken  place  on  the  general  subject  of 
rating,  but  we  cannot  advert  to  them  without 
expressing  our  regret  that  the  Courts  should 
erer  have  departed  from  the  simple  test  of  oc- 
cupation. The  introduction  of  the  question 
whether  an  occupation  was  or  was  not  a  beue- 
neficial  occupation  by  individuals,  or  whether 
it  was  an  occupation  solely  for  charitable  pur- 
poses, has  occasioned  great  doubt  and  incon- 
renience  in  the  application  of  the  law  relating 
to  rateability.  But  though  we  may  regret,  we 
must  be  bound  bv  the  authorities  that  have 
established  this  distinction.  It  is  not  neces- 
sarv  for  us  to  overrule  any  of  the  decisions  in 
oroer  to  support  the  rate  in  the  present  case. 
We  are  of  opinion  that  on  the  facts  stated  to 
us,  there  is  rateable  matter  here.  If  these 
premises  were  let  by  the  society,  and  every 
shilling  received  for  the  letting  were  ca*  ried  to 
the  purposes  of  the  charity  established  liy  the 
society  m  another  place,  the  tenant  would  be 
clearly  liable  to  be  rated.  But  even  in  the 
hands  of  the  society  there  is  a  circumstance 
which  brings  this  case  within  the  rule  of  rate- 
ability,  and  distinguishes  it  from  those  cases  of 
premises  devoted  to  purely  charitable  purposes 
which  have  not  been  considered  rateable.  That 
drcumstance  is  the  payment  by  each  of  the 
scholars  of  a  sum  of  V2L  a-year.    This  is  in 


fsct  a  revenue  derived  from  the  use  of  the 
building.  It  is  enough  if  the  revenue  is  pro- 
duced by  the  building,  to  make  the  building 
subject  to  rate  With  respect  to  occupation, 
there  is  no  difficulty  in  determining  that  the 
trustees  must  be  considered  as  occupiers.  The 
nature  of  the  establishment,  and  the  parties 
employed  by  the  trustees,  are  sufficient  to 
constitute  a  beneficial  occupation  in  those 
trustees ;  and  these  persons  occupying  by  the 
permission  and  authority  of  the  trustees,  the 
latter  must  be  treated  as  having  the  occupation 
of  the  premises.  On  these  points  this  case 
resembles  The  King'  v.  Si.  Giles  York,^  and 
there  is  indeed,  in  our  opinion,  no  substantial 
distinction  between  the  two  cases.  On  the 
whole,  therefore,  we  are  of  opinion  that  the 
decision  of  the  sessions  was  right,  and  that  this 
appeal  against  that  decision  cannot  be  sup- 
ported, and  that  the  judgment  appealed  from 
must  therefore  be  affirmed. 

The  Queen  v.  Sterry,  T.  T.  1840.  Q  B.  F.  J. 


WARRANT  OF  ATTORNEY. — SCI.  FACIAS. 

As  hetween  the  original  debtor  and  creditor  a 
consent  to  dispense  with  the  nrcessity  of 
remcing  an  old  judgment  on  a  warrant  of 
attorney  is  good,  ana  execution  may  ixsue  on 
such  judgment  without  its  being  revived  by 
scire  facias. 
Sir  ^.  FuUett  shewed  cause  against  a  rule 
to^aet  aside  a  testatum  fieri  facias  with  costs,  on 
the  ground  of  irregularity.  'i*he  facts  of  the 
case  are  these  :  1  here  was  a  judgment  on  a 
warrant  of  attorney,  signed  on  the  3 1st  of  Oc- 
tober 1834.  The  warrant  of  attorney  was 
given  to  secure  the  payment  of  a  debt  which 
was  not  disputed  between  the  parties.  Exe- 
cution was  not  at  that  time  issued  on  the  judg* 
ment,  but  after  some  years  had  elapsed  exe- 
cution was  issued  and  a  levy  made  on  the  I  st 
of  May,  1840.  The  objection  Uken  to  this 
execution  is,  that  it  is  an  execution  issued  on 
a  judgment  of  more  than  one  year  old  without 
any  scire  facias  having  been  previously  sued 
out.  The  first  answer  to  this  objection  is, 
that  the  proceeding  has  taken  place  on  the 
written  consent  of  the  defendant.  He  had 
given  a  written  consent  that  execution  should 
issue  without  a  scire  facias  being  required,  and 
this  consent  was  given  in  the  presence  of  the 
attorneys  for  the  plaintiff  and  the  defendant. 
The  consent  is  in  these  words  :  "  1  admit  that 
there  is  due  to  the  plaintiff  on  a  warrant  of 
attorney  dated  &c.,  the  sum  of  1144/.  V2s.  bd. 
for  principal  and  interest,  and  I  consent  to  his 
issuing  execution  on  such  judgment  notwith- 
standinsT  there  may  have  been  no  execution 
within  a  year  and  a  day.*'  The  question  now 
is  whether  this  execution  is  not  r^ular  on  that 
consent.  There  has  been  a  fiat  against  the  de- 
fendant, but  there  is  no  all^jration  that  this  ap- 
plication is  made  on  the  part  of  the  assignees. 
Morris  v,JoneS^ehevf9  that  under  circumstances 
like  these  a  sci  fa.  is  not  necessary. 

•  3  Barn.  &  Ad.  573. 
«  2  Barn.  &  Cres.  242. 
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Mr.  Buti,  in  support  of  the  rule. — The  exe- 
cution here  has  been  issued  without  any  autho- 
rity required  by  the  law  to  justify  its  issuing^. 
In  Hiscocks  v.  Kempfi  the  warrant  of  attorney 
itself  contained  a  clause  that  it  should  not  be 
necessary  to  revive  the  judgment  thereby  au- 
thorised to  be  siffupd.  and  on  that  ground  an 
execution  issuea  without  a  set,  fa.  was  held  not 
to  be  irregular.  The  conseut  here  has  no  such 
authority  or  effect  as  the  clause  had  there.  It 
was  a  consent  given  five  years  after  the  date  of 
the  warrant  or  attorney,  and  just  before  the 
bankruptcy.  [Lord  Denman,  C.  J.  referred 
to  Heaih  v.  Bnntti^.^]  There  the  clause  was 
contained  in  the  warrant  of  attorney  itself,  and 
yet  there  the  person  giving  the  warrant  of  at- 
torney having  died,  and  a  change  of  parties 
having  taken  place,  it  was  held  that  there  was 
no  authority  in  the  plaintiff  to  issue  execution 
without  first  reviving  the  judgment  by  set.  /a. 

[Lord  Denman,C,  J.— Suppose  the  plaintiff 
lad  come  to  the  defendant  and  said,  I  am 
Soing  to  sue  out  a  scire  fac\(ts  ;  and  the  d^^fen- 
ant  nad  said,  do  not  do  so,  for  I  will  save  you 
that  trouble ;  would  not  that  act  of  the  deten- 
dant  himself  have  been  sufficient  ?J  It  would 
not.  But  here  the  case  is  stronger,  for  this  al- 
leged consent  was  in  fraud  of  the  defendant's 
creditors.  It  was  given  in,  just  before  the 
bankruptcy,  and  on  that  account  cannot  be 
supported  as  an  authority  to  dispense  with  a 
rule  of  law. 

Lord  Denman,  C.  J.— Considering  that  this 
is  only  a  proceeding  between  a  debtor  and  cre- 
ditor, I  see  no  reason  why,  by  an  arrangement 
between  these  parties,  expense  may  not  be 
prevented.  In  Heath  v.  Brindley,  it  was  ne- 
cessary to  protect  the  interests  of  third  parties, 
who  might  otherwise  have  had  no  means  of 
protecting  themselves  against  a  false  demand. 

Mr.  Justice  Littledale. — I  am  of  the  same 
opinion.  The  scire  facins  is  a  mere  matter  of 
form,  and  may  be  dispensed  with  as  between 
the  original  parties  themselves. 

Mr.  Justice  Patteson. — This  is  not  an  irre 
gularity  as  between  a  creditor  and  his  debtor. 
If  there  has  been  a  fraud  on  the  part  of  the 
debtor,  such  as  procuring  himself  to  be  taken 
In  execution,  that  would  be  an  act  of  bank- 
ruptcy.   But  none  is  shewn. 

Mr.  Justice  ff^iliiams  concurred. 

Rule  discharged.— il/orrw  v.  A7/f^,  T.  T. 
1840.    Q.B.F.  J. 

Ct^ttlVLtt  at  9ltKi. 

•CMII0V8.— JUDGE  AT  CHAMBERS.— ORDKR 
ABSOLUTE  AND  NISI. 

1/  an  order  is  made  nisi  i*y  a  Jadge^  and  no 
step  is  taken  by  the  opposite  party  to  dis- 
charge it,  it  wiU  become  absolute  as  a  mut- 
ter ifeomrse, 
Barstow  shewed  cause  against  a  rule  nisi 
obtained  by  Theobald,  for  setting  aside  an  in- 
terlocutory judgment,  signed  by  tUe  plaintiff. 
It  was  an  action  for  goods  sold  and  delivered  : 
the  particulars  of  the  plaintiff's  demand  were 

b  3  Ad.  &  £U.  676 ;  1  Ilar  &  Wol.  334. 
e  2  Ad.  &  £11. 365. 


indorsed  on  the  declaration.  Subsequently  a 
summons  for  better  particulars  was  taken  out 
and  served  on  the  plaintiff 's  attorney.  By  hi» 
consent,  an  order  was  drawn  up  on  the  t9tb 
February,  to  the  following  effect : — **  Upon 
hearing  the  attorneys  or  agents  on  both  sides 
and  by  consent,  I  do  order  that,  unless  cau»e 
be  shewn  to  the  contrary,  at  my  chambers,  on 
Monday  next,  at  eleven  o'clock  in  the  fore- 
noon, the  plaintiff's  attorney  or  agent  shall 
deliver  to  the  defendant's  attorney  or  agent,  a 
further  and  better  account  in  writing,  with 
dates  and  items  of  the  particulars  of  the  plain- 
tiff's demand,  for  which  this  action  is  brought, 
and  that  in  the  mean  time  all  further  proceed- 
ings in  this  cause  be  stayed."  On  the  Mon- 
day after  the  summons  had  been  duly  served, 
the  plaintiff's  attorney  attended  the  Judge's 
chambers,  and  after  hearing  the  defendant's 
attorney  called  several  times,  he  went  away. 
On  the  lltb  March,  the  plaintiff's  attorney 
signed  interlocutory  judgment,  and  subse- 
quently gave  notice  of  instituting  a  writ  of  in- 
quiry. Barstow  contended,  that  as  it  did  not 
appear  that  any  thing  had  been  done  by  the 
defendant  to  make  the  above  order  nisi  abso- 
lute, it  did  not  operate  as  a  stay  of  proceed- 
ings, and  therefore  the  plaintiff  was  at  liberty 
to  sign  judgment. 

Theobald  supported  the  rule;  and  con- 
tended, that  as  the  plaintiff  had  not  taken  any 
step  to  discharge  the  order,  it  became  abso- 
lute as  a  matter  of  course. 

Parke,  B.,  observed,  that  if  an  order  nisi 
was  made  bv  a  Judge  at  chambers,  it  would 
become  absolute  as  a  mutter  of  course,  unless 
the  party  opposing  it  took  some  step  to  dis- 
charge it.  When  the  attorney  in  the  present 
case,  who  was  to  shew  cause  against  the  order, 
found  that  the  opposite  party  did  not  attend, 
it  was  his  duty  to  go  before  the  Judge,  state 
the  facts,  and  apply  to  have  (he  order  di)$. 
charged.  If  such  a  course  was  not  adopted, 
the  order,  as  a  matter  of  course,  became  abso- 
lute.  The  present  rule  must  therefore  be 
made  abtsolute  for  setting  aside  the  judgment. 

Rule  alHoIute. — HuiupKreys  v.  Jones,  E.  T. 
1840.     Excheq. 


OAR- 


SEVERAL    COUNTS. — CHARTER    PARTY.- 
RIER. — DISTINCT  CONTRACTS. 

A  count  on  a  charter  party  and  a  count  on 
an  implied  contract  to  take  proper  care  sf 
goods  in  loading,  may  be  allowed  in  the 
same  decltiration* 

Henderson  shewed  cause  against  a  rule  ob- 
tained by  Crompton,  for  striking  out  one  of  the 
counts  in  this  case  on  the  authority  of  ff^eston 
v.  fFoodcock.^  The  first  count  of  the  declara- 
tion was  on  a  charter-party,  dated  15th  May, 
1838,  made  between  the  plaintiff  and  defeo- 
dants  who  were  the  owners  of  a  ship  cmlled 
the  Kent,  then  lying  at  Liverpool,  whereby  it 
was  agreed  that  the  said  bhip  thould,  on  or 
before  the  31st  May,  1838,  sail  and  proceed  to 
Belize,  in  the  Bay  of  Honduras,  and  there,  or 
at  the  usual  places  of  loading  iu  the  bay,  take 

•  7  Dowl.  P.  C.  384. 
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on  board  a  fall  carfiro  of  maboeany  &c.,  which 
the  plaintiff  thereby  en^a^ed  to  ship,  not  ex- 
reeaing  what  she  could  rea«onabIy  stow  and 
carry,  over  and  above  her  tackle,  apparel  &c., 
and  b«in/(  so  loaded,  should  therewith  proceed 
to  London  or  Liverpool,  and  deliver  the  same 
on  beinr  paid  freight,  at  4/.  per  ton,  &c.  It 
then,  after  alleging  inutuul  promises,  averred 
that  the  ship  sailed  according  to  the  agreement, 
and  on  the  1st  October  arriving  at  the  usual 
place  of  loading  in  the  Bay  of  Honduras,  viz. 
Ulloa ;  and  that  the  plaintiff  there  shipped  a 
full  car^o,  not  exceeding  &c.,  to  wit,  five 
hundreo  tons  of  mahogany ;  in  this,  to  wit, 
that  he  did  then  and  there,  in  the  usual  and 
accustomed  way  there,  and  so  as  that  the  same 
might  be  thereupon  received  and  taken  on 
lK>ard  the  said  ship  for  the  said  voyage  to 
England,  deliver  the  said  mahogany  to  tUe 
master  and  crew  of  the  said  ship,  who  received 
the  same  from  the  plaintiff  for  the  purpose  of 
being,  and  so  as  that  the  same  might  be  taken 
on  board  of  and  carried  and  conveved  in  the 
said  ship  on  the  said  voyage  lo  Eoglund. 
Breach,  that  althoai^h  part  of  tlie  cargo  was 
taken  on  board,  and  carried  and  conveyed  on 
the  said  voyage  to  England,  and  although  the 
mid  ship  proceeded  therewith  to  Liverpool, 
according  to  orders  theretofore  received  in 
that  behalf ;  and  there  delivered  the  said  part 
of  the  cargo,  and,  although  the  plaintiff  per- 
formed all  the  conditions  of  the  said  a^ree- 
ment  on  his  part,  and  paid  all  the  residue  of 
the  freight,  yet  the  whole  of  the  cargo  so  de- 
livered and  received  as  aforesaid,  was  not  taken 
on  board,  and  carried,  and  conveyed,  and 
delivered  in  and  from  the  said  ship';  but,  on 
Che  contrary  thereof,  part  of  the  cargo  so 
delivered  and  received,  as  afiiresaid,  to  wit, 
one  hundred  tons  of  mahogany  &c.,  was  not, 
Bor  were,  nor  was  any  part  of  the  same  parcel 
of  sach  cargo,  taken  on  board,  or  carried, 
conveyed  and  delivered,  according  to  the  true 
intent  and  meaning  of  the  said  agreemenr, 
bat  therein  the  de^ndants  wholly  failed  and 
made  default,  and  thereby  the  said  part  of  the 
said  cargo  became  and  was  wholly  lost  to  the 
plaintiff.  The  second  count  stated,  that  in 
cooaideretion  that  the  plaintiff,  at  the  request 
of  the  defendants,  had  caused  certain  goods, 
lo  wily  one  hundred  tons  of  mahogany  of  great 
value,  to  wit,  &c.,  to  be  taken  to  and  loaded 
on  board  of  a  certain  vessel  called  the  Kent, 
then  lying  in  the  Bay  of  Honduras,  for  the 
purpose  of  being  carried  and  conveyed  to 
England,  for  reasonable  freight  and  reward  to 
the  tiefendants,  they  the  defendants  promised 
the  plaintiff  that  due  and  proper  care  should 
be  taken  of  the  said  goods,  until  the  same 
ahoold  be  loaded  on  board  the  said  ship.  It 
then  averred  that  the  plaintiff  did  deliver  the 
aaid  goods  to  the  defendants  for  the  purposes 
adf»rf»sid.  Breach,  that  due  and  proper  care 
was  DOl  taken  of  the  said  goods  until  the  same 
were  loaded  on  board  the  said  ship,  but  on  the 
contrary  thereof,  so  little  care  was  taken  of  the 
saine,  that  by  and  through  the  negligence, 
cnreletaness,  and  improper  conduct  of  the 
defendants  in  the  premises,  the  said  goods. 


after  they  were  delivered  to  the  defendants  as 
aforesaid,  and  whili*  in  their  custodv  to  be 
loaded  on  board  the  said  vessel  ns  aforesaid, 
and  before  the  commencement  of  this  suit,  to 
wit.  on  &(.c.,  became  and  were  wholly  lost. 

Henderson  now  contended,  that  on  'con- 
sidering the  allegutiond  on  the  two  counts,  they 
must  be  considered  as  disclosing  two  causes  of 
action ;  and  therefore  allowable,  according  tu 
the  provisions  of  the  new  rules. 

Per  Curiam. — ^Tbe  cause  of  action  disclosed 
in  the  first  count  is  on  the  charter-party  i  the 
other  is  on  a  contract,  to  which  it  may  be 
found  that  that  instrument  does  not  apply. 
The  two  counts  may  therefore  be  allowed. 

Rule  discharged — yaughan  v.  Glenn  and 
others,  E  T.  1840.    Excheq. 

RBPRRBNCB. —  ARBlTRATIO^r.-— PUBLlCATIOy 
OF  AWARD. — NOTICE. 

jIn  award  is  not  published  unless  such  n^ticri 
is  given  of  its  having  been  m  tde  as  will 
enable  the  parties  to  become  acquainted 
with  its  contents. 

Notice  of  an  award  bmng  rendyfor  delivery 
at  a  certain  hour  on  a  crtnin  thy^  thenoticd 
being  an  a  day  previous  to  that  day,  and  the 
parties*  attorneys  attending  at  the  hour  and 
on  the  day  appointed,  but  one  of  the  parties 
dying  at  an  earlier  hour  in  the  same  day,  on 
which,  the  award  was  so  published;  fields 
that  the  award  hud  not  been  published  in  tlw 
lifr.'time  of  the  party  deceased. 

fThen  an  award  is  made  pursuant  to  ajudge^'s 
order,  an  application  to  set  it  aside  must  be 
marie  within  the  time  limited  by  the  9  &  10 

IF,  H.  fTatson  and  Far/^«certf  shewed- cause 
against  a  rule  nisi  obtained  by  Hoggins  for 
setting  aside  the  award  made  in  this  case.  It 
was  an  action  of  trespass,  and  notice  was  given 
by  the  party  making  the  award  to  the  attorneys 
for  the  parties  that  the  award  would  be  ready 
for  delivery  at  five  o'clock  in  the  afternoon  of 
the  12th  of  July.  They  accordingly  attended 
and  took  up  the  award.  The  plaintiff  died  at 
ten  o'clock  on  the  same  day.  In  Hilary  Term 
the  present  rule  was  obtained  on  the  ground 
that  no  publication  of  the  award  had  taken 
place  during  the  life-time  of  the  plaintiff. 

It  was  now  contended,  that  a  sufficient  pub* 
lication  had  taken  place  during  the  life-time  of 
the  plaintiff,  in  consequence  of  the  notice 
having  been  given  and  the  award  having  been 
made  previous  to  the  death  of  the  plaintiff. 
Byt  an  objection  to  the  application  might  be 
made  which  was,  that  it  was  too  late.  The 
award  bad  been  made  pursuant  to  a  judge's 
order,  but  by  analogy  to  the  9  &  10  W.  '6,  c. 
15,  s.  2,  the  Courts  have  been  in  the  habit  of 
holding  that  applications  must  be  made  to  set 
a^ide  such  awards  within  the  time  limited  by 
the  stiitute.  Here  the  award  had  lieen  pub- 
lished in  the  month  of  July,  and  the  motion 
to  set  it  aside  was  not  made  until  Hilary  Terir, 
— the  whole  of  Michaelmas  Term,  which  was 
the  term  next  after  the  publication,  was  allowed 
CO  pass.  The  applic»tion  was  consequently  too 
late,  aud  the  present  rule  must  be  discharged. 
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f^oggine  in  support  of  the  rule,  rontended 
that  no  publication  of  the  award  conld  be  ctia. 
flidered  as  having^  taken  place  until  five  oVIock 
on  the  l'2th  of  July.  Until  then  the  parties 
had  not  an  opportunity  of  seeing  the  award, 
and  until  then  the  arliitrator  would  have  a 
rijifht  to  make  any  alterations  he  thought 
proper  in  hi?  award.  With  res^pect  to  the  other 
answer  which  was  given  to  the  present  appli- 
cation, it  was  to  be  observed,  that  the  order  in 
question  was  not  one  made  under  the  statute* 

Parke,  B.— The  decisions  upon  the  question 
as  to  what  is  a  sufficient  publication,  are  to  a 
certain  extent  conflicting.  It  appears  to  me 
that  the  tru<*  principle  on  which  this  auestioo 
is  to  be  decided,  is  that  which  is  laid  down  by 
Tindai,  C.  J.,  in  Muitselbrook  v.  Dunkin.^ 
The  principle  there  laid  down  was,  that  an 
award  was  not  published  until  notice  had  tieen 
given  to  the  parties  that  it  whs  within  their 
reach  on  payment  of  just  and  reasonable  ex- 
pences.  That  was  not  the  case  in  the  present 
instance,  until  five  o'clock  on  the  12th  July. 
The  plaintiff  at  that  time  was  dead.  A  publi- 
cation, therefore,  did  not  take  place  durin?  the 
life-time  of  both  the  parties.  With  regard  to 
the  other  objection,  th^t  the  application  is 
too  late,  I  think  that  by  analogy  to  the  9  &  10 
W.  3,  c.  15,  s.  2,  the  present  rule  was  not  ob- 
tained in  due  time.  1  think,  therefore,  the 
present  nile  ought  to  be  discharged. 

Alderson^  B.,  and  Gurney^  B.,  concurred. 

Rule  discharged  with  Qoni^.-^Brooke  v.  Mit- 
chell, E.  T.  1840.    Exch. 


LIST  OF    LAW   BILLS    IN   PAKLIii- 
MENT,  WITH  NOTES. 


23d  July.  1840 
Masters  in  Chancery 
f  nclosure  Acts  Amendment. 
Police  Ratt'B  Assessment. 
Borough  Watch  Rates. 

VioxLiz  of  Horirtf. 

Ecclesiastical  Duties  and  Revenues. 

[For  second  reading.] 
Law  of  Principal  and  Factor  Amendment. 

[For  second  reading.] 
For  improving  Grammar  Schools. 

[lu  Committee.] 

^auiG^e  of  CToinmoiU. 

Small  Debt  Courts  for 

Liverpool, 

Maryiebone, 

Wakefield  Manor. 
Metropolitan  Pnlice  Courts. 

[For  third  reading.] 
To  extend  the  Term  of  Copyright  in  Designs 
of  Woven  Fabrics.  Mr.  E.  Tennant. 

[In  Committee.] 
To  extend  Freemen  and  Burgesses'  Right  of 
Election.  Mr.  F.  Kelly. 

To  amend  the  County  Constabularv  Act. 

I  Paased.]  Mr.  F.  Maule. 


To  consolidate  and  amend  the  Law  of  Sewer?. 

EIn  Committee.] 
olish  capital  punishment  in  all  caaes  ex- 
cept Murder. 
[For  third  reading.]  Mr.  Kelly. 

To  amend  7  W.  4,  &  I  Vict,  for  regulating  at- 
torneys and  solicitors  in  Ireland. 
[For  second  reading.] 

Solicitor  Ueneral  for  Ireland. 
For  the  further  amendment  of  the  Poor  Law. 

[For  second  reading.] 
To  exempt  stock-in-trade  and  other  personal 
property  from  being  liable  to  be  rated  to  the 
relief  of'^the  poor.        The  Attorney  General. 
[In  Committee.] 
Affirmations.  [For  third  reading.] 

Marriages  Act  Amendment. 

[For  third  reading.] 
Regitration  of  Voters.  [For  second  reading. 
Right  of  Voting.  [For  second  readinj^. 

Insane  Prisoners.  [For  second  reading. 

Parochial  Assessments.  [In  Committee.^ 

Prevention  of  Bribery.    [For  second  reading.' 
Notice  of  Elections.  [In  Committee.^ 

Turnpike  Acts  Continuanc  e.   fl  n  Committee.] 
Administration  of  Justice  in  Equity. 
[For  second  reading.] 


THE  EDITOR'S  LETTER  BOX. 


«  9  Bing.  605. 


"  A  Barrister,*'  adverting  to  the  decision  of 
the  Judges  against  the  validity  of  hia  late 
Majesty's  warrant,  throwing  open  the  Common 
Pleas,  contends  that  if  the  warrant  was  had  as 
to  the  depriving  part,  it  was  bad  also  aa  to  Uie 
conferring  part,  and  that  the  Seijeants  can- 
not retain  the  precedence  granted  by  the 
warrant.  But  our  cx>rresponaent  is  mistaken 
in  supposing  that  his  Majesty  had  no  power  te 
grant  precedence. 

A  Correspondent  on  the  subiect  of  Xk^ 
propriety  oi  prizes  being  awarded  to  those 
who  acquit  themselves  best  at  the  examinaUon, 
suggests  that  it  would  be  better  if  there  were 
two  classes,  composed  of  a  few  of  the  be^t ; 
namely,  five  in  the  first,  and  ten  in  the  second 
class,  which  he  thinks  would  be  a  greater 
stimulus  than  prizes. 

The  communication  regarding  writs  of 
Justici^i  shall  be  attended  to. 

*'  Heliogabalus"  should  have  some  consider, 
ation  for  the  different  tastes  of  our  readers. 

X.  Y.  Z.  states,  that  having  gone  lo  the 
<'ourt  of  Review;  for  the  purpose  of  taking 
the  oaths  in  order  to  be  admitted  to  practise 
as  a  solicitor  in  the  Court  of  Bankruptcy,  in 
consequence  of  the  information  given  by  us 
on  this  point  on  the  4th  instant,  he  fotrnd  that 
no  oath  is  taken  in  the  Court  of  Review,  but 
an  aril  davit  that  the  applicant  has  been  admit- 
ted in  one  of  the  Courts  of  ('ommon  Law, 
iirorn  befitre  a  comminioner,  is  all  that  is  neces- 
sary to  entitle  the  party  to  sign  the  roll,  and 
get  his  admission  from  the  Regiatrar'a  Oilice 
of  the  Court.  Our  correspondent,  we  presume, 
is  a  Country  Solicitor. 

The  suggestion  of  M.  G.S.  shall  be  mentioned. 


9Pbt  Hegal  4!lii0erli^^ 
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'*'  Quod  roagit  ad  Nos 


Pertinet,  et  nescire  malum  est»  agiUMnna 


•• 


HOftAT. 


EVIDBNCB  BEFORE  THE  SELECT 
COMMITTEB  OF  THE  LORDS  ON 
THE  CHANCERY  BILL. 


This  evidence  is  very  ably  stated,  and  highly 
deflexring  of  the  consideration  of  the  pro- 
fession. We  have  made  a  few  extracts  to 
lay  before  our  readers,  and  have  classed 
them  under  heads.  Tlie  most  important 
and  novel  parts  of  the  evidence  are  those 
pointing  out  the  extent  to  which  compro- 
mises are  forced  on  the  suitors  in  Courts 
and  that  relating  to  the  mode  of  calculating 
judicial  power. 

<X>MPBOMISXS»  TO  WHAT  BXTBNT,  &C. 

*I  consider  that  of  the  suits  now  hrou^fbt  into 
the  Conrt  one  half  only  are  disposed  of  by  the 
Coait  that  would  be  so  disposed  of  if  there 
were  sufficient  force  in  the  Court  to  hear  every 
matter  as  soon  as  it  is  ready  for  bearing.  From 
my  own  observation  I  should  say  chat  half  of 
the  ceases  are  terminated  either  by  compro- 
mise, or  by  the  death  or  the  insolvency  or 
tenkmptcy  of  the  parties ;  and  I  see  uotbiug 
In  the  returns  to  contradict  that  opinion.  I 
put  out  of  my  calculation  short  causes^  and 
causes  heard  by  consent^  and  those  which  are 
disposed  of  by  motions  immediately  on  their 

I  believe  it  will  turn  out  that  there  are  not 
more  than  from  eighty  to  ninety  adverse  original 
causes  heard  per  annum  by  each  jndge,  I 
find,  first,  that  one  judge's  work,  as  nearly  as 
possible,  is  struck  off  the  registrar's  book  be- 
tween setting-down  and  hearing.  I  find  that 
of  each  years  influx  of  causes  nearly  1,066 
adverse  causes  are  compromised  before  set- 
ting-down. 1  find  that  122  adverse  causes  are 
compromised  after  setting-down  and  before 
hearing;  and  122  adverse  causes,  I  think  I  can 
show  very  clearly,  is  just  about  the  quantitv  of 
adverse  business  that  each  of  the  two  judges 

▼oi.  zx.->]ro.  603. 


gets  through  at  present.  I  can  give  the  names 
of  the  122  causes  so  compromised,  and  show 
the  entries  in  the  registrar's  book,  so  that  I  can 
prove  that  this  argrmeut  as  to  compromised 
busuiess  is  not  a  mere  speculation.  The  re- 
sidts  attained  by  this  inspection  of  the  regis- 
trar's books  agree  with  those  obtained  by  other 
modes  which  may  be  nsed  for  testing  them. — 
fUld. 

EUimnte  of  the  artent  o/ cmupromiie,  which  catt 
be  evidenced  by  the  returm  of  the  court. 

If  the  above  view  be  correct,  then,  as  all 
short  causes  come  to  a  bearing,  of  every 

2200  bills  filed, 
300  revivors^ 

1900  original  causes ; 
Of  which  534  are    beard    short,    and 
-»^-    some  of  these  even  are 
heard  so  by  compro- 
mise; 
Leaving  1366  which  are  certainly  ad- 
verse. 
There  are  of  these 
set  down  only  300 

Leaving  1st  head 
of  compromise  1066  adverse  original  causes 

which  have  disap- 
peared between  filing 
and  setting  down. 
(Probably  200  to  300 
of  these  have  really 
however  been  settled 
bv  court  on  demurrer, 
plea,  or  motion,) 

Of  the  set  down  300 

178  only  are  heard. 

122  have  disappeared,  having 
^-—    been  setUed  by  compro- 
mise. 
Of  178  heard  first  time  many  compromise 
afterwards.— /7W</. 

R 
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You  used  an  expression  of"  forced  into  com- 
promise;" what  do  you  mean  by  that? — That 
the  suitors  have  the'  option  of  compromising 
their  suits  or  remaining  suitors  in  the  court  at 
a  great  expense,  and  for  an  indefinite  time ; 
and  they  choose  the  least  of  two  evils. — 
fFigram, 

Would  not  many  causes  which  are  now  in 
arrear  go  off  of  themselves  if  they  were  near' 
hearing  ? — I  should  think  that  increased  expe- 
dition in  hearing  causes  would  tend  to  dimi- 
nish the  number  of  compromises.  I  think 
manj  are  compromised  because  the  parties  are 
unwilling  to  wait  the  time  which  they  most  wait 
for  hearing,  and  prefer  sacrificing  some  por- 
tion of  their  n^hU.'^Kindenley. 

Would  not  many  causes  be  compromised 
even  if  there  were  no  delay  ?— >No  doubt ;  but 
the  character  of  the  compromise  would  be 
vastly  improved ;  and  that  leads  me  to  one  of  the 
faults  I  have  to  find  with  the  court.  If  I  have 
a  eood  case,  and  come  to  a  compromise,  the 
delav  is  all  in  favour  of  my  opponent,  who  has 
the  bad  case ;  he  ^ets  the  value  of  the  delay. 
The  compromise  ts  a  good  compromise,  and 
brings  me  justice,  if  I  make  it  the  day  before 
the  cause  is  heard ;  if  I  make  it  ten  years  be- 
fore the  cause  is  heard,  it  is  a  very  poor  one.— 
Fkld. 


IKCBBASE  OF  BUSINESS  FBBVENTED. 

Finding  that  the  number  of  bills  do  not  in- 
crease,  notwithstanding  the  greater  demand 
for  courts  of  justice, — a  fact  which  is  suf- 
ficiently evidenced  by  the  number  of  persons 
who  do  not  come  into  court  on  account  of  its 
delays, — I  infer  that  the  two  or  three  years 
which  elapse  before  a  party  gets  his  cause  set 
down,  and  the  two  or  three  years  which  after- 
wards elapse  before  he  can  get  it  disposed  of, 
Is  an  operative  cause,  preventing  an  increase 
of  bills.  I  do  not  care  how  many  judges  there 
are  or  how  few.  If  I  find  the  same  complaints 
on  the  part  of  the  public,  and  the  same  delays 
existing,  I  infer  from  these  premises  the  want 
of  more  judges. — PFigram, 

The  cost  of  delay  in  money,  however,  is 
nothing  (o  the  evil  of  delaying  the  suitor's  re- 
lief; at  present  the  reputation  of  the  court  for 
delay  is  such,  that  constantly  in  the  very 
strongest  cases,  and  even  with  rich  men,  noth- 
ing will  induce  them,  though  they  have  the 
dearest  case  in  the  world,  to  file  l)ills,  and  to 
undergo  the  years  of  anxiety  of  mind  they 
must  then  have  to  endure.  Only  yesterday  \ 
had  with  me  a  rich  merchant,  who  has  a  claim 
to  no  less  than  10,000/.,  and  that  upon  a  party 
well  able  to  pay,  but  he  tells  me,  "  Compro'- 
mise  on  any  terms  i  I  will  not  go  to  Chancery : 
you  may  take  1000/.  if  you  can  get  it,  if  not, 
drop  the  claim.  I  will  not  leave  a  Chancery 
suit  to  my  children." 

^  The  result  of  your  experience  is,  that  prac- 
tically rights  and  intercaia  of  parties  are  com* 
promisecTand  abandoned,  rather  than  they  will 
come  into  the  Court  of  Chancery? — To  an 
enormous  extentt — FUld. 


The  two  additional  judges  will  not,  in  your 
opinion,  be  sufficient  to  keep  down  the  grow- 
ing arrear,  independently  of  the  strength  ne- 
cessary to  work  off  the  existing  arrear? — 
When  I  see  that  there  arc  1,366  adverse  causes 
come  into  court  every  year,  and  that  there  are 
not  above  150  that  the  court  really  dues  now 
dispose  of  out  of  that  number,  I  cannot  help 
feeling  that  there  will  be  a  great  deal  of  busi- 
ness that  must  come  into  the  court  when  we 
shall  have  an  opportunity  of  taking  it  there, 
and  having  it  disposed  of  immediately.  Be8i<le9 
the  addition  to  the  judge's  work  from  getting 
rid  of  their  present  judge-arrears,  every  im- 
provement in  the  offices  will  also  create  more 
judge- work  out  of  the  present  body  of  causes, 
in  preventing  compromises  which  take  place 
among  such  causes  as  are  suffering  from  delay 
in  those  offices. — Field, 

COST  OF  DELAT. 

You  have  stated  that  those  delays  in  the 
Court  of  Chancery  you  consider  as  a  very  great 
grievance  to  the  suitors  ? — Very  great. 

And  as  a  great  disadvantage  to  the  public  ? 
It  amounts  to  a  denial  of  justice. — Koe* 

As  a  solicitor,  and  therefore  one  of  a  body 
more  particularly  entrusted  with  the  client's 
purse,  perhaps  before  going  into  the  subject  of 
the  Equity  Exchequer,  your  Lordships  wiU 
allow  me  to  state  some  facts  showing  the 
enormous  money  tax  the  delay  in  Chancery 
imposes  annually  on  the  suitors.  It  seems  to 
me,  as  to  the  mere  salary  of  a  judge,  com- 
paring it  with  what  the  arrear  costs  the  public 
at  present,  thai  the  figures  are  such  as  most 
quite  startle  your  Lordships,  even  taking  them 
at  a  low  computation.  I  find  that  there  are 
now  at  least  525  causes  in  the  Vice  Chancel- 
lor's Court  alone  waiting  to  be  heard.  I  ha«e 
carefully  counted  every  cause  in  which  I  was 
engagea  last  year,  and  I  find  that  there  are 
seven  parties  in  every  two  causes.  On  this 
basis  the  term  fees  are  7»96l/.  a-year.  The 
total  annual  loss  from  all  sources  amounts 
altogether,  in  this  branch  of  the  court,  very 
nearly  to  20,(X)0/.  a  year,  which  sum  the  snitors 
in  this  single  branch  of  the  court  are  now  pay- 
ing annually  because  they  cannot  get  their 
causes  heard;  and  for  this  20,000/.  a>year 
they  get  nothing  in  return  except  the  annoy- 
ance and  injury  of  waiting  so  many  years. 
They  are  taxed  with  the  delay  and  the  20,000/. 
a-year  too ;  and  from  the  loss  of  interest  it  is 
a  loss  to  their  solicitors  besides. — Field. 

l^at  cause  was  more  than  two  years  and  a 
half  in  the  cause  book  for  hearing.  There 
were  only  three  solicitors  in  that  cause ;  there 
was  no  abatement,  nor  any  supplemental  bill, 
and  ihe  term  fees  alone  in  that  cause  amounted 
to  39/.  Now  supposing  there  are  400  causes  in 
the  same  situation,  then  39/.  multiplied  by  400 
would  be  upwards  of  15,000/.,  which  is  a  total 
loss  to  the  suitors,  and  is  occasioned  entirely 
by  the  causes  not  being  heard  when  they  are 
ready  to  be  heard. 

It  would  be  better  for  them  to  club  together 
and  pay  another  Vice  Chancellor  ?-^lt  would 
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be  a  great  deal  better,  instead  of  the  suitors 
paying  the  term  fees,  to  pay  them  to  a  fund 
for  the  salary  of  an  additional  judge ;  it  would 
be  far  less  expensive  to  the  suitors. — Koe. 

Another  oi  the  causes  I  mentioned  above 
was  the  cause  of  Jackson  v.  Pickering,  which 
was  heard  before  the  Lord  Chancellor.  I  be- 
lieve it  was  one  of  the  last  original  causes  the 
Lord  Chancellor  heard.  The  bill  in  that  case 
Mras  filed  in  the  year  1834  §  evidence  was  gone 
into  ;  and  the  cause  was  not  ready  for  hearing 
till  February.  1837»  when  it  was  set  down.  It 
did  not  come  into  the  paper  till  the  5th  June, 
1840,  when  it  was  heard,  and  a  decree  made ; 
it  would  not  have  come  into  the  paper  then, 
but  for  the  circumstance  of  the  Lord  Chan- 
cellor taking  original  causes.  In  1838,  during 
the  interval  between  the  setting  down,  one  of 
the  parties  died,  which  rendered  a  bill  of  re- 
▼ivor  and  supplement  necessary  i  and  again, 
in  1839,  another  party  became  bankrupt,  which 
occasioned  a  further  supplemental  bill.  The 
decree  which  has  been  made  merely  directs 
inquiries  as  to  parties.  When  the  master  has 
made  his  report,  the  cause  will  have  to  be 
heard  agun  ror  further  directions,  when,  from 
the  nature  of  the  cause,  accounts  only  can  be 
directed ;  so  that  it  will  have  to  be  heard  a 
third  time  before  a  final  decree  ean  be  made. 
There  are  a  great  many  parties,  and  it  is 
therefore  certain  that  if  it  has  to  wait  two 
years  again  each  time  between  the  setting 
down  and  the  hearing,  several  more  biUs  of 
revivor  and  supplement  will  be  necessary.-^ 
Shttrpe, 

So  that  in  the  three  years  the  expence  for 
term  fees  is  25«800/.,  for  which  the  suitor  gets 
nothing? — Yes.  The  annual  expense  which 
niifj^t  be  saved  is  8,600/.  This  does  not,  as 
&r  as  I  understand,  pay  the  solicitor  any  thing 
like  the  interest  of  the  money  that  he  is  out  of 
pocket  during  that  time.  This,  however,  as  I 
observed  before,  is  a  small  portion  only  of  the 
expense  occasioned  by  the  delay;  the  ex- 
penses occasioned  by  bills  of  revivor  and  sup. 
piement  are  much  %Tt9XeT.^~Sharpe. 

With  reference  to  the  cost  on  abatements,  I 
ma^  state  that  I  have  had  a  case  part  heard 
berore  the  Rolls  Court  this  very  day,  and  I 
thought  it  might  be  useful  to  mention  it,  as  it 
may  not  be  known  the  dreadful  tax  the  suitors 
ure  paying  in  the  way  of  supplemental  bills 
and  bills  of  revivor.  I  have  tuken  the  most 
recent  case  I  have  as  an  instance,  in  order  that 
it  should  not  be  supposed  I  am  selecting  an 
uncommon  case  for  my  example :  Crallan  v. 
Oulton  is  the  name  of  the  cause.  The  bill  was 
filed  in  1836.  It  is  only  a  creditor's  suit  for 
piyment  of  a  note  of  1,000/.  It  whs  set  down 
u  November,  1836.  Then  in  June  1837» 
when  it  was  about  140  causes  from  the  paper 
of  the  day,  one  of  the  defendants  became  a 
bankrupt.'  Out  of  this  arose  the  first  sup- 
plemental bill.  In  September  1837«  another 
man  became  a  bankrupt;  there  was  a  se- 
cond supplemental  bill.  There  were  some 
mortgagees  turned  up ;  they  had  to  be  made 
parties.  Those  proceedings  were  rather  heavy. 
In  March  1838,  the  cause  was  in  the  paper 


I  of  the  day,  but  another  man  died  at  that 
time.  We  were  then  obliged  to  apply  for 
an  adjournment  to  have  another  supplemen- 
tal bill  and  answer  in  May  1839;  and  on 
this  26ch  June  1840,  the  bill  having  been  filed 
in  October  1835,  we  have  been  part  heard. 
I  have  reckoned  what  the  cost  of  these  sup- 
plemental bills  has  been,  and  I  find  the  first 
was  at  least  100/.,  the  second  300/.,  and  Che 
third  at  least  another  100/. ;  that  would  make 
500/.,  for  mere  revivors  and  supplemental  bills, 
with  nothing  of  merits  in  xh^m^—just  so  much 
form.  Besides  that,  the  parties  have  by  this 
delay  been  put  to  other  additional  extra  ex- 
penses, amounting  at  least  to  50/.  If  the 
plaintiff  had  had  his  cause  heard  within  six 
months  after  it  was  set  down,  he  and  the  other 
parties  would  never  have  had  these  costs  to  pay. 
This  cause  is  nothing  unusual ;  I  can  take  half 
the  causes  in  my  cause  book,  and  show  some- 
thing more  or  less  of  the  same  sort.  As  to  the 
great  cost  on  the  arrears  of  motions,  I  have 
brought  with  me  a  motion  paper,  just  as  a  spe- 
cimen ?  one  heard  the  other  day :  it  was  a 
common  motion  for  prod uci ion  of  documents 
and  payment  in  of  money  admitted  on  the  an* 
swer,  and  there  was  one  little  circumstance 
only  that  made  it  necessary  for  the  defendant 
to  appear  on  it  at  all  \  it  did  not  take  two 
minutes  when  it  eame  on.  The  expenses  of 
solicitors  attending  court  on  that  little  motion 
have  been  40/. — F\eld, 


HOW  TO    CALCULATE    JUDICIAL    POWBB,    AND 
NBCB8SITT   OF   A    SUFFICIENCY. 

In  considering  what  number  of  causes  a 
judge  can  dispose  of,  the  ultimate  decision  of 
the  question  in  dispute  between  the  parties 
must  be  looked  to  ;  therefore  every  motion 
and  petition  in  the  cause,  as  well  as  the  hear- 
ing of  the  cause,  whether  on  the  original  hear- 
ing or  on  further  directions,  must  be  consi- 
dered to  form  part  of  one  cause,  and  we  must 
then  calculate  how  many  causes  a  jud;;e  can 
dispose  of  in  a  year,  hearing  all  the  matters 
relating  to  each  cause.  Supposing,  therefore, 
a  judge  to  hear,  not  only  the  cause,  but  also 
all  those  matters  arising  out  of  it,  whether  be- 
fore or  after  the  hearing,  I  think  he  would  not 
be  able  to  hear  more  than  half  the  number  (350) 
I  have  before  mentioned. — Sharpe. 

I  wish  to  make  the  followiug  statement  in 
addition  to  what  I  said  respecting  the  delays 
of  the  Court  of  Chancery,  on  the  first  day  of 
my  attending  your  lordships.  1  then  said  that 
the  true  measure  of  the  rate  at  which  a  single 
judge  despatches  the  business  of  his  court,  is 
the  number  of  original  causes  which,  one  year 
with  another,  he  can  take  in  hand  consistently 
with  his  carrying  on  the  causes  which  he  has 
in  hand  at  the  time.  In  order  fully  to  explain 
the  latter  term  of  tiie  proposition,  I  wi&h  to 
add,  that  I  consider  every  suitor  whose  cause 
is  set  down  for  further  directions  is  entitled  to 
have  his  cause  heard  instantir,  in  preference 
to  all  causes  waiting  for  an  originsi  hearing. 
He  ought  to  be  subject  to  no  delay  but  that 
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which  arises  from  competition  with  other 
suitors  on  further  directions.  In  other  words, 
the  court  should  gwt  to  original  causes  so 
much  of  its  time  only  as  may  remain  after 
disposingr  of  the  causes  already  in  hand;  it 
should  take  no  new  work  in  hand  whilst  the 
old  work  is  unfinished,  and  in  a  state  to  de- 
mand its  attention.  If  this  course  of  practice 
were  introduced,  as  I  think  it  ought  to  oe,  and 
regular  days  were  given  to  short  causes,  mo- 
tions, and  petitions  (as  heretofore),  an  exact 
measure  of  one  judge's  power^  and  the  precise 
point  at  which  the  delays  of  a  court  (from 
being  overcharged  with  work)  commence, 
would  both  be  as  accurately  ascertained  as  the 
nature  of  the  subject  will  permit.  The  existing 
arrear,  however,  must  be  cleared  off  before  the 
experiment  can  be  fairly  made ;  for  the  motions 
and  petitions  arising  out  of  the  arrear  occupy 
mucn  of  the  time  of  the  courti — fFigram, 

Therefore  you  do  not  consider  the  paper 
you  have  given  in  an  estimate  of  the  number 
of  causes  which  the  indges  might  dispose  of, 
taking  into  account  that  there  is  an  arrear  ? — 
No ;  tor  the  arrear  itself  engenders  work  to 
him,  and  clogs  him;  and  no  judge  under 
pressure  can  do  the  same  as  he  could  do  not 
ander  pressure.  We  have  at  present  all  sorts 
of  schemes  to  get  the  opinion  of  the  court  upon 
motions,  and  these  increase  the  quantity  of 
court-work  arising  out  of  each  one  cause,  and 
prevent  the  judge  from  giving  the  time  he 
otherwise  would  to  the  arrear. 

Vou  say  you  doubt  much  whether  one  judge 
would,  in  any  reasonable  time,  get  rid  of  the 
arrear  of  800  causes ;  suppose  he  had  nothing 
else  to  do,  do  you  think  two  could  get  rid  of 
that  arrear,  if  thev  had  nothing  else  to  do  ? — 
Yes,  certainly  $  if  they  had  no  new  business 
coming  to  them,  I  have  not  the  slighest  doubt 
they  would. 

In  what  time?— That  is  a  very  difiicalt 
question ;  it  depends  upon  the  nature  of  the 
arrear,  whether  the  causes  which  there  are,  are 
more  adverse  than  the  usual  run  of  adverse 
causes,  and  on  what  is  the  degree  of  delay  and 
consequent  compromise  to  whwh  you  will  con- 
eider  it  reasonaiie  to  subject  thai  body  of  causes 
while  they  are  beinr  uforked  off,  I  ^o  not 
think  that  a  judge,  doing  all  the  business  that 
is  connected  with  a  cause,  and  allowing  new 
bills  to  come  in  upon  him,  could  keep  under 
more  than  150  adverse  causes  per  annum. — 
F%eld. 

Are  there  not  very  learned  opinions  of  very 

J»ractical  men  In  the  Court  of  Chancery  in 
avour  of  six  Vice  Chancellors? — Not  very 
practical  men,  I  should  think. 

Men  who  have  been  in  practice  ? — ^Men  who 
have  been  in  practice. 

And  who  have  been  in  a  good  deal  of  prac- 
tice, and  who  are  now  in  high  office  ? — I  never 
heard  that  stated  seriously.  /  have  heard  it 
said  that  the  state  of  the  Court  of  Chancery  is 
a  crying  grievance,  and  that  ii  is  the  duty  of 
the  l^siature  to  appuint  judges  to  get  rid  of 
that  grievance.  I  have  heard  it  said,  specula- 
tively, that  it  would  be  belter  that  haff-a-doxen 
judges  should  be  appointed  rather  than  that 


stain  should  remain  upon  the  legisUUure,'^ 
rather  than  the  suitors  should  be  put  to  the 
enormous  expense  to  which  they  are  now  eik- 
posed.— AW. 

ARBXAa  WILL  ALWATB  BECOMB  A  9TATI0VAXT 

UUANTITT. 

With  respect  to  the  arrear  being  stationary^ 
I  consider  that  when  once  it  is  ascertuned  and 
known  what  business  the  court  can  do,  the 
arrear  will  be  stationary,  or  at)ont  stationary. 
When  it  is  known  that  a  cause  cannot  be  heanJ 
until  three  years  after  it  is  ready  for  hearing, 
that  fact  will  fix  a  limit  to  the  number  of  cansies 
that  are  brought  into  the  court,  and  two 
judges  may  be  able  to  keep  the  arrear  sta- 
tionary. I  have  no  doubt  that  if  the  consti- 
tution of  the  court  was  such  that  a  cause 
could  not  be  heard  till  after  it  had  been  ready 
for  bearing  six  years,  that  one  judge  might  be 
able  to  do  the  business  that  came  before  the 
court:  and  if  the  time  of  waiting  was  length- 
ened to  ten  years,  by  a  ten  years'  arrear,  one 
judge  would  very  possibly  be  able  to  keep 
that  arrear  stationary,  bv  hearing  causes  a  few 
hours  in  the  week.  When  the  number  of 
years  that  a  cause  will  have  to  wait  for  hearing 
IS  once  ascertained,  that  delay  necessarily  ex- 
cludes a  large  portion  of  business,  and  fixes 
the  number  of  causes  which  wiD  be  brought 
into  the  court ;  end  the  arrear  will  then  re- 
main stationary,  or  about  stationary. 

Parties  will  not  bring  their  causes  into  court, 
or  carry  them  on  to  be  heard,  with  the  expec^ 
tation  of  having  them  postponed  for  three, 
four,  or  five  years  ? — No.  Every  year  of  delay 
therefore  diminishes  the  number  of  causes ;  so 
that  whatever  the  force  of  the  court  may  be, 
when  that  force  is  once  ascertained,  the  arrear 
will  remain  fixed,  or  nearly  so. — Shurpe. 

'    solicitor's  intbxbst  in  spbsdt 
pbocbdubb* 

But  would  they  not  have  their  bills  paid 
much  sooner  in  Exchequer  ? — ^Yes ;  and  that 
would  be  a  great  advantage  to  the  solicitor, 
and,  I  should  have  thought,  would  have  conn- 
terbalanced  any  disadvantage  he  was  under 
from  having  to  pay  larger  sums;  because  a 
solicitor  in  a  suit  m  the  Court  of  Chancery,  if 
he  is  delayed  a  considerable  time,  wotild  not 
obtiiin  much  more  than  his  money  out  of 
pocket,  with  five  per  cent,  interest  on  it.  I 
made  that  inouiry  in  the  case  of  Jachson  v. 
Pickering,  and  I  found,  from  the  length  of 
time  the  cause  was  kept  in  court,  the  solicitor 
would  not  get  more  than  repayment  of  his 
money,  with  five  per  cent,  interest  I  infer, 
therefore,  that  in  the  Court  of  Exchequer, 
where  he  gets  back  his  money  almost  imme- 
diately, there  must  he  some  strong  motive 
which  prevents  his  going  into  that  court.— 
Shatpe, 

Is  it  not  the  practice  in  the  Court  of  Chan- 
cery not  to  pay  the  solicitor's  bill  till  l^e  cause 
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has  come  od  for  further  directions  ?— It  is  very 
cummonl^  the  Cdse. 

Is  oot  It  the  usual  practice  ? — I  believe  it  is. 

Do  not  the  suitors  pay  money  on  account? — 
^oioeiimes;  if  the  solicitors  can  extract  it 
from  the  suitors,  then  they  get  money  on  ac- 
count. 

You  are  speaking  of  money  had  out  of  court 
by  order  of  the  court? — Money  out  of  court. 

Your  former  answer  as  to  money  not  being 
paid  to  the  solicitor  till  the  cause  came  on  for 
further  directions  bore  no  reference  to  what 
passes  between  the  solicitor  and  his  client  as 
to  obtaining  money  upon  account  ? — No. 

You  mean,  that  if  he  looks  for  his  costs  to 
the  adverse  party,  the  usual  course  is  not  to 
make  payment  of  money  out  of  court  till  fur- 
ther directions  ? — No. 

Is  not  the  delay  that  takes  place  in  the  Court 
of  Chancerv  very  injurious  to  the  solicitor  from 
his  being  kept  so  long  out  of  payment? — It 
has  been  repeatedly  stated  to  me  by  solicitors, 
that  in  consequence  of  the  advance  they  have 
to  make  for  bringing  a  cause  to  hearing,  and 
the  incidental  expenses,  the  interest  upon  that 
mont*;^  amounts  to  more  than  what  they  re- 
ceive in  respect  of  the  costs  of  the  suit,  and 
that  they  are  out  of  pocket ;  it  eats  up  their 
profit. — fCoe, 

And  in  these  matters  it  must  never  be 
forgotten  that  the  convenience  of  the  solicitor 
is  the  convenience  of  the  client;  every  ob- 
stacle thrown  in  the  solicitor's  way  is  so  much 
injury  done  to  the  cliext ;  he  sutlers  for  it  in 
expense  and  delay. — Field, 


BQUITT  BXCHBQUSB. 

This  Court  is  now  so  entirely  doomed, 
that  it  aeema  a  waste  of  time  to  extract 
evidence  relating  to  it.  It  will  be  right, 
however,  to  point  out  how  entirely  the  evi- 
dence has  borne  out  our  atatements  in  pre- 
vious articles.  That  the  solicitor's  profit  is 
higher  is  quite  clear.  Mr.  Weatherall's 
statement  that  this  is  counterbalanced  by 
having  to  pay  higher  fees  is  plainly  in- 
accurate. The  principal  fees  are  paid  to 
the  Clerk  in  Court,  who  here  gives  a  long 
credit. 

We  extract  only — 

Present  inducemente  to  use  this  Court. 

And  there  are  some  reasons  why  both  the 
solicitor  and  the  counsel  who  are  in  practice  in 
the  Court  of  Chancery  should  prefer  the  Court 
of  Chancery  rather  than  the  Court  of  Exche- 
quer?— ^Yesi  and  those  must  be  powerful 
reasons,  because  the  profit,  I  understand,  is 
greater  to  the  solicitor  in  the  Court  of  £x- 
chequer  than^in  the  Court  of  Chancery;  the 
fees  are  higher,  and  the  folios  are  smaller. 

By  what  per  cent  ? — The  late  Mr.  Agar  used 
to  say  that  it  was  ten  per  cent. — Sharps. 

Owing  to  there  being  no  arrear  in  the  Ex- 
chequer, the  solicitor  gets  his  costs  sooner? — 
He  does. 


Upon  the  whole  is  It  more  beneficial  to  the 
solicitor  to  have  a  cause  in  the  Exchequer  than 
in  the  Court  of  Chancery  in  point  of  costs  ?— 
I  think  it  is. — Bowyer, 

That  the  Court  has  been  long  falling  off, 
and  is  now  in  bad  odour,  and  that  it  has  prin* 
coolly  fallen  off  from  utant  of  appeal. 

Are  you  able  to  state  what  has  been  the  rate 
of  diminution  of  business  in  the  Court  of  Ex- 
chequer?— ^Yes.  In  the  five  years  from  1808 
to  1812,  inclusive,  there  were,  upon  an  average^ 
540  bills  filed  in  each  year ;  from  1813  to  1817, 
396;  an  act  passed  in  that  year,  1817,  to  en- 
able the  Chief  Baron  to  sit  alone  in  equity, 
and  from  ^at  time  there  has  been  a  gradual 
diminution,  exclusive  of  the  year  1833,  when  a 
great  many  bills  were  filed  to  prevent  the 
operation  of  Lord  Tenterden's  Act. — Bowyer, 

Is  it  your  opinion  that  any  change  of  the 
system  of  the  Court  of  Exchequer  would 
make  it  an  effectual  Court  for  equity  business? 
— I  shotdd  think  not  a  sufficiently  effectiva 
court :  it  is  in  very  bad  odour  now :  the  public 
are  not  disposed  to  go  into  it ;  and  there  b  a 
convincing  proof  in  the  fact  that,  notwith- 
standing all  the  arrears  of  the  Court  of  Chan- 
eery,  there  are  verv  few  bills  filed  in  the  Court 
of  Exchequer. — Stmpkinton, 

You  file  all  your  bills  in  the  Exchequer  ?•« 
Yes,  with  the  exceptions  I  have  mentioned. 

You  say  you  are  the  only  solicitor  who  has 
done  thai? — I  am. 

When  you  file  a  bill  in  the  Exche(|uer  you 
generally  find  your  antagonist  solicitor  not 
very  well  pleased  with  having  to  fight  the 
battle  there  ? — No ;  he  complains  that  he  does 
not  know  the  practice,  and  observes  to  me, 
"  This  is  a  court  I  wish  you  would  not  come 
into.'* 

Do  not  you  find  it  very  convenient  to  have 
your  business  in  one  court  ? — It  must  cerUunly 
be  more  convenient  than  business  being  scat- 
tered.— fFeatheraiL 

Public  opinion  is  decidedly  aj^nst  the  Court 
of  Exchequer,  as  compared  with  the  Court  of 
Chancery.  That  appears  to  me  to  be  conclu- 
sively evidenced  by  several  remarkable  facts 
about  which  there  can  be  no  dispute :  begin- 
ning with  the  time  of  Chief  Baron  Eyre,  and 
proceeding  downwards  to  the  present  hour, 
the  Court  of  Exchequer  has  had  presiding  in 
it  some  of  the  ablest  lawyers  in  Westminster 
Hall ;  during  the  whole  of  this  same  period 
the  delays  in  Chancery  have  been  the  same  as 
they  now  are,  and  have  been  the  subject  of  the 
same  complaints.  In  spite,  however,  of  hav-. 
ing  judges  whom  nobody  complained  of,  and 
in  spite  of  all  the  difficulties  and  delays  of  the 
Court  of  Chancery,  we  find  that  suitors  have 
not  gone,  and  do  not  go,  to  the  Court  of  Ex- 
chequer. From  these  jjremises,  without  in- 
vestigating the  cause,  it  is  manifest  that  some 
objection  does  exist  to  the  Court  of  Exchequer 
as  a  Court  of  Equity,  and  that  suitors  will  not 
resort  to  it  unless  you  pass  an  act  to  compel 
them  to  go  ihert,'^  f^igram. 

Moreover,  we  never  feel   comfortable  in 
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f^oin^  into  a  conrt  where  there  is  no  appeal. 
That  court,  and  the  Court  of  Review,  wliich 
also  has  no  efficient  appeal,  ^ive  me  more  un- 
comfortableness  and  sense  or  apprehension  of 
some  uncertain  impendinf^  evil,  when  I  have 
to  go  into  them,  than  any  other  court  I  have 
to  do  with.  I  go  into  other  courts  with  an 
easy  mind  ;  nut  so  into  them. — Field. 

I  did  not  advise  a  compromise,  I  advised  a 
suit  in  Chancery;  he  would  not  sue  at  all; 
but  if  he  had  decided  to  file  a  hill,  I  should 
have  been  sorry  to  have  had  to  take  it  into  the 
Exchequer.  There  is  another  reason,  beyond 
those  before  given,  which  must  govern  every 
professional  man.  Not  to  say  that  there  is 
abundant  g^round  for  the  feeling,  whatever  the 
profession  happens  to  feel  and  think  about  a 
court,  must  more  or  less  govern  all  the  in- 
dividual members  of  the  profession.  It  does 
not  do  for  one  member  to  i^et  up  for  himself 
as  being  able  to  work  a  cause  through  a  court 
which,  by  the  common  voice  of  the  prac- 
titioners, has  been  condemned ;  if  he  does,  all 
the  after  evils,  if  any,  will  be  at  his  door,  and 
justly.— flrWrf. 

That  an  entire  Court  staff  would  he  wanted 
to  amend  it,  and  an  appeal  to  the  Lord 
Chancellor, 

Is  it  your  opinion  that  the  Court  of  Exche- 
quer would  make  an  effective  Court  of  Equity 
without  an  additional  baron  devoted  exclu- 
sively to  that  department  ?— I  should  say  cer- 
tainly not ;  that  IS  my  decided  opinion.  There 
should  be  one  judge  who  should  take  the 
whole  of  the  equity  business,  if  the  court  is  to 
lie  retained  as  an  effective  court. — Baron  ^l» 
deraon. 

Have  you  felt  any  inconvenience  in  the 
Court  of  Exchequer  from  the  want  of  a  re- 
gi;«trar? — Yes;  the  Accountant  General  and 
the  Master  perform  the  duty  of  registrar  with 
us.  It  would  be  a  convenience  to  the  court  if 
we  had  a  registrar. — Baron  Mderson. 

Supposing  there  was  a  permanent  baron  sit- 
ting, an  equity  judge,  to  whom  would  you  say 
the  appeal  from  his  decision  should  be  ? — ^The 
appeal  would  be  to  the  chief  baron. 

You  would  have  a  judge  brought  up  as  an 
equity  lawyer i  duly  conversant  with  decided 
cases  in  equity ;  and  you  would  have  an  appeal 
from  him  to  a  chief  baron,  who  might  he  a 
common  law  judge,  and  not  conversant  with 
equity  ? — I  should  think  it  would  be  better  to 
have  an  appeal  to  an  equity  judge. 

What  equity  judge  ? — ^The  Lord  Chancellor. 

From  the  baron  who  was  sitting  permanently 
in  the  court  ? — Yes,  as  an  intermeuiate  appeal. 

Were  you  in  the  Court  of  Exchequer  when  the 
equity  business  was  heard  by  the  whole  court  ? 
Yes. 

Was  It  more  satisfactory  then  than  it  has 
been  since  the  alteration? — It  was  to  many 
persons,  because  there  were  four  judges ;  aho 
there  was  a  regular  bar ;  therefore  it  was  con- 
sidered that  the  cause  was  more  satisfactorily 
heard  before  the  four  judges  than  before  a 
single  judge;  that  I  have  heard  stated  very 
/requently. — Gatttf, 


That  if  a  staff  were  given  to  it,  the  experi' 
ment  would  not  succeed. 

Is  it  your  opinion  that  any  alteration  of  the 
system  of  the  Court  of  Excheauer  in  those  re* 
spects  would  bring  much  additional  business 
into  the  court  ? — I  think  it  uncertain ;  there  is 
a  strong  prejudice  at  present  in  the  profesdoo 
against  the  court.  I  think  the  probability  is, 
that  if  we  bad  a  judge  constantly  sitting,  that 
would  bring  business  to  the  court  to  some  ex- 
tent.— Bowper, 

Supposing  the  practice  of  the  two  courts  to 
be  alike,  and  the  tees  alike,  and  supposing  two 
additional  judges  to  be  appointed  to  the  Conrt 
of  Chancery,  so  as  to  work  off  the  arrear,  and 
to  dispatch  the  business  easily  and  rapidly, 
what  do  you  suppose  would  be  the  effect  of 
such  an  alteration  upon  the  business  in  the 
Court  of  Exchequer  ;  would  it  extinguish  the 
business  of  the  (Jnurt  of  Exchequer,  or  not  ? — 
I  do  not  know  what  would  be  the  effect ;  many 
of  the  solicitors  finding  ihtj  could  get  the 
same  despatch,  and  immediately  under  the 
same  roof,  would,  I  think,  prefer  the  Court  of 
Chancery. 

Do  you  think  it  would  extinguish,  or  neariy 
so,  the  business  of  the  Court  of  Exchequer? — 
Yes ;  I  think  it  would  extinguish  it  to  a  very 
great  extent.  I  think  that  very  few  solidtors 
would  go  there  when  they  had  all  their  causes 
with  the  same  clerk  in  court,  and  in  the  same 
office  in  the  Court  of  Chancery. 

If  the  scheme  of  the  Court  or  Chancery  were 
to  succeed,  the  Court  of  Exchequer  woiild  dk 
a  natural  death  <  there  would  be  no  necesaty 
to  abolish  it?— No.— ^^olAmi//. 

And  there/ore  that  the  wise  course  is  to 
close  the  Court, 

In  the  last  year  there  were  no  less  than  523 
petitions  heard  in  the  Court  of  Exchequer, 
and  disposed  of,  of  which  433  were  respecting 
money  paid  in  under  acts  of  parliament  ?— -If 
those  petitions  are  riulway  petitions  the  parties 
had  no  option  as  to  taking  them  to  the  court. 

Still  they  are  disposea  of  by  the  court  ? — 
Yes  ;  but  still  that  would  not  controvert  what 
I  said  as  to  the  parties  exercising  an  option  in 
not  going  into  tnat  court. 

But  is  it  not  rather  convenient  that  while 
the  door  of  the  Court  of  Chanceij  is  kept 
closed  there  should  be  the  door  or  another 
court  open,  in  which  justice  may  be  adminis- 
tered ? — Yes ;  but  if  I  see  that  there  is  a  conrt 
to  which,  though  blocked  up,  parties  go,  and  I 
see  the  door  of  another  court  open,  but  nobody 
going  to  it,  I  would  rather  incur  expense  in 
openmg  that  which  is  blacked  up  than  in  im- 
proving the  one  which  though  open,  the 
parties  do  not  go  to. 

Till  you  sec  huw  wide  that  door  could  be 
opened,  would  it  not  be  imprudent  to  shut  the 
door? — At  the  time  you  shut  the  door  of  the 
Court  of  Exchequer  you  might  open  the  door 
of  the  Court  of  Chancery  to  the  same  extent ; 
and  then  I  think  there  would  be  no  impru- 
dence in  shutting  the  door  of  the  Court  of 
E  X  chequer. — Sharpe, 
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RECEIPTS  OF  THE  SWORN  CLERKS 
IN  CHANCERY. 

\Vk  have  been  urged  to  publish  the  whole  of 
the  Returns  made  by  the  Clerks  in  Court,  but 
deem  the  following  total  of  receipts  and  pay- 
ments 10  be  sufficient.  We  have  omitted  only 
some  details  shewing  how  much  is  derived 
from  taxations,  and  how  much  from  office 
copies,  &c.  See  p.  145,  ante,  for  some  remarks 
on  the  result  of  these'statements.  The  names 
of  the  Clerks  in  Court  are  not  mentioned  in 
the  return,  but  we  may  state  that  the  largest 
amounts  arc  those  of  Mr.  Gatty,  Mr.  Baines, 
Mr.  Mills,  Mr.  Smith,  and  Mr.  Waincwright. 
These  are  all  above  5,000/.  a-year :  the  first 
above  10,000/.  The  next  in  amount  down  to 
1,500/.  a-year,  are  Mr.  Home,  Mr.  Bicknell, 
Mr.  Silver,  and  Mr.  Lewin. 


No. 


{ 


Ycv. 


Total  Amount  of 
Feet. 


1838 
1839 

1838 
1839 


11838 
1839 


jff.   «.  d. 

966  0  0 
880  19  0 


2.850  1  4 
3,172  H  6 


Fees  accounted 
f.rto  the  Six 
CIcrkft  for  Of- 
fice Copiet. 


128  13 
116  18 

d. 
0 

0 

362   8 
433  18 

0 
3 

9,477  16  10  1,231  8  6 
10,879  3  10  1,446  6 


Fees  pud  to 
the  Bag. 
bearer  « 
others. 


jff.    t.    d. 

7    16      9 

7  18    9 


19     1     2 
19    6    0 


55 
59 


2 
14 


9 
5 


iV.B.—Intbis 
column  there 
are,  of  course, 
not  included 
any  office  ex- 
penses, such 
as  payment  tu 
agent,  land- 
tax,  stationery, 
&c. 


{ 


{ 


1838 
18391 


1838 
1839 


{ 


211  3 
192  17 


3 
0 


32  19  0 
24  16  0 


i:m 

143 


18 
13 


9 
8 


9 
6 


12  2 
15  2 

^r.B.— IntbU 
column  there 
are,  of  course, 
not  included 
any  office  ex- 
penses, such 
as  payment  to 
agent,  land 
tax,  stationery, 
&c. 


1 


18 
10 


1 
1 


I 
1 


10 
12 


0 
0 


1838 
1839 


208 
157 


15 
13 


10 
5 


21    8 
20    9 

JV.B.— In 


6 
6 


I 


8 

17 

these  two 


11 

6 

CO- 


No. 


'{ 


Year. 


1838 
1839 


8 


{ 


{ 


10 


{ 


Total  Amount  of 
Fees. 


^. 


s. 


1838 
1839 


»{ 


12 


{ 


1838 
1839 


1838 
1839 


445 
551 


18 
6 


464 
772 


0 
o 


13 


{ 


1838 
1839 


1838 
1839 


1,750 
1,840 


14 
19 


lumns,  of  c  oune,  are  not  in* 
eluded  payments  made  for 
land-tax,  and  to  agents, 
clerks,  writers,  and  forsU- 
ttonery,  and  office  expenses, 
lie. 


1838 
1839 


Fees  accounted 
for  to  the  8ix 
Clerks  for  Of- 
fice Copies. 


d. 


517      6      9, 

545    4    7 


1838  1,581  6  3 
1839'  1,860  4  4 


6,890  5 
7,863  12 


111 
113 


10 

8 


1838 
1839 


6,646 
6,625 


jff.   s.  d. 

65  0  0 
81  13  6 

N.Br-ln  this 
column  there 
are,  of  course, 
not  included 
any  office  ex- 
pcnses,  such 
as  payment  to 
agent,  land 
tax,  stationery! 
&c. 


210  9  9 
260  5  3 


855  4  9 
962  17  6 


124  7  3 
130  15  6 


Fees  paid  to 
the  Bag- 
bearer  a 
others. 


jff.  «.  d. 

2    7 

2  19 


3 

8 


6  14  10 
11  1  9 


8  5  3 
7  10  3 


48  13  6  1  10  L 
81  15  0  3  10  9 


7,475  14  9 
8,130  8  6 


54  5  3 
78  16  9 


1,041  3  3 
1,20019  9 


6 
3 


4  15 

5  2 


6 

4 


42  17  7 
50  19  6 
y,  -B.— In 
this  column 
there  are,  of 
course,  not 
includedany 
office  expen* 
ses,  such  as 
payment  to 
agtnt,  land- 
tax,  station- 
ery, &c. 


242    4    6 
266    8   0 


10    0    6 
10  19    8 

N.B.—\n  the  abOTe  two 
c«>luranB,  of  course,  are  not 
included  pay ments  made  for 
l&nd-tax,  and  to  agent, 
clerks,  writers,  and  for 
stationeiy  and  office  ex- 
penses, (amounting  in  the 
whole  to  ft  considerable 
sum.) 


48    2    1 


945  12    6 

Inrolments. 

2  11    0 

1,125    8    039  12    9 

Inrolments. 

3  8    0 

^.B.— The  abore  amoont 
uf  fees  payable  by  us  as 
Sworn  Clerks  does  not,  of 
course,  include  paymenU 
for  land-tax,  agent,  clerks 
and  writers,  and  for  sU- 
tionery  and  office  expenses. 
This  observation  is  applica- 
ble to  Return  for  ISSS,  and 
Return  for  liBjy. 


14 
18 


6 
10 

8 
0 


16  6  9 
12  15  6 


16  11 
13  2 


932  3  941  17  1 
765  8  335  4  2 

J^r.  ^.— In  the  aboTe  two 
columns,  of  course,  ere  not 
included  payments  made 
for  land-tax,  and  to  egent, 
clerks,  writers,  and  for  sta- 
tionery and  office  expenses 
(amountiDK  in  the  whole  to 
a  coniiderable  sum.) 


Ko. 


"{ 


Year. 


Total  Amount  of 
Fee*. 


1838 
1839 


.8{ 


19 


{ 


1838 
1839 


1838 
1839 


9,009 
9,645 


12 
6 


4. 

<4 

8 


Fees  ac  oumted 
for  to  the  S\x 
Clerks  for  Of. 
lice  Copies. 


Fees  paid  to 
the  Rag- 
bearer  hi 
others. 


63    I 
71    2 


If. 
5 
3 


1,373   3 
1,392  15   6 

N.B,-'ln  the  above  two 
colamns,  of  course,  are  doc 
Included  payments  made 
for  land-tax,  and  to  agent, 
clerks,  wrtters,  and  for  sta- 
tionery  and  office  expenses, 
(amounting  in  the  whole  to 
a  considerdile  sum.) 


1,130  7  8 
1,450  17  6 


162  9  8  6  17 


212  16  3 


141  4 
194  13 


20{ 


1838 
1839 


0  14  17  0 

1  26  8  0 

.V  B.— In  this 
,column    therr 

are,  of  course, 
.not      includrd 

any  office  ex. 
!penies,      such 

as  payment  to 
:agent,land.tax, 
'stationery,  &c. 


24 


{ 
{ 


1838 
1839 


1838 
1839 


469 
488 


1  10 
5  10 


47  11  3 
20  2  6 


1838 
1839 


25/ 


1838 
1839 


193  19  5 
313  1  9 


2,504  15  3 
2,341  16  8 


1838 
1839 


559  18  9 
723  16  7 


,   62  10 
1   56  13 

0 
6 

•   9  2 
3  8 

3 
9 

9 
0 

25  10 
37  1 

311  3 
303  18 

6 
9 

7  6 


4 
4 


1  15 
I  12 


6 
6 


76  9  6 
87  4  0 

y.B.—\n  this 
column  there 
are,  of  course, 
not  included 
any  tifflcc  ex. 
penses,  such 
as  payment  to 
agent,land.tax, 
stationery,  &c. 


79  14    9 
96    2    6 


3  10 
3  4 

3 
11 

1  15 
3  9 

7 
3 

14  16 
11  8 

2 
0 

248      Receipti  of  the  Swam  Clerks,^  Private  Buemeee  Report  of  the  Home  of  Commoue. 

due  investigation  of  tbe  subjects  referred  to 
them,  or  to  lead  to  equitable  dednons  thereon, 
as  to  have  drawn  forth  reiterated  complaints, 
to  the  discredit  of  committees,  and  the  dispa- 
ragement of  their  proceedings. 

2.  That  such  evils  were  mainlv  attributable 
to  a  system  of  canvass,  by  which,  in  opposed 
private  bills,  the  attendance  of  members  was 
procured  to  vote  upon  questions  without  hav- 
mg  heard  the  evidence,  or  understood  the  case ; 
and  in  unopposed  private  bills,  the  names  of 
members  were  usea  as  having  been  in  attend- 
ance upon  committees  from  which  they  had 
been  altogether  absent.  That  such  pracdce 
had  the  effect  of  causing  members  to  sanction, 
or  to  appear  to  sanctio^,  proce^ings  of  which 
they  had  no  cognizance,  and  in  unopposed 
private  bills,  of  consigning  to  the  promoters  of 
the  biU  without  sufficient  check  the  framing  of 
provisions  by  which  the  rights  and  property  of 
absent  parties  and  of  the  public  might,  ana  in 
all  probability  would,  be  materiallv  affected. 

o.  That  to  avert  similar  evils  the  House  of 
Lords  long  since  resorted  to  a  system  bv  wfaidi 
all  unopposed  private  bills  are  subjectea  to  the 
ngilant  and  uniform  investigation  and  correc- 
tion of  the  chairman  of  their  lordships'  com- 
mittees, and  in  the  session  of  1838  adopted  the 
plan  of  entrusting  each  opposed  private  bill  to 
a  committee  of  five  lords,  named  in  each  case 
by  a  "  Committee  of  Selection  "  for  that  pur- 
pose. 

^  4.  That  it  appears  from  the  concurrent  tes- 
timony of  the  witnesses  examined,  that  the 
system  adopted  by  the  House  of  Lords  for 
constituting  committees  on  opposed  private 
bills  has  been  successful  in  averting  the  evils 
previously  attendant  on  the  committal  of  such 
hills,  and  that  the  adoption  by  this  House,  in 
the  last  session  of  Parliament,  of  a  plan  so  far 
similar  as  regards  the  constitution  of  a  "Com* 
raittee  of  Selection,''  and  the  appointment  by 
that  committee  of  disinterested  members  on 
committees  on  private  bills,  has  had  the  effect 
of  abating,  in  great  degree,  practices  which 
had  excited  general  complaint  and  reproba- 
tion ;  and  that  therefore  this  plan  ought,  so  far 
as  regards  opposed  private  biDs,  not  Deing  di- 
vorce bills,  to  be  persevered  in. 

5.  That  as  there  are  conflicting  opinions  in 
regard  to  the  advantage  derived  from  the  ser- 
vice on  committees  on  opposed  private  bills  of 
membershavinff  local  knowledge  of  the  matters 
to  which  such  bills  refer,  or  whose  constituents 
are  interested  therein,  it  wculd  be  inexpedient, 
without  further  experience,  so  far  to  assimilate 
the  system  of  this  House  to  that  adopted  in 
the  House  of  Lords  as  to  convert  such  com- 
mittees mto  purely  judicial  bodies,  and  by  con- 
sequence to  exclude  therefrom  all  members 
that  have  local  knowledge,  or  whose  constitu- 
ents are  locally  interested. 

6.  That  great  difficulty  has  arisen  in  pro- 
curing the  attendance  of  (fisinteresied  iiu  uibers 
on  committees  on  unopposed  private  bills; 
and  that  although  this  difficulty  has  hitherto 
been  in  great  measure  met  by  the  voluntary 
personal  attendance  of  the  members  of  the 
committee  of  selection  on  such  committees  a« 


2 
4 


8 
2 


8 
2 


8  13   9 
14    2   6 


18    6 
2  17    0 


SECOND  REPORT  ON  THE  PRN 
VATE  BUSINESS  OF  THE  HOUSE 
OF  COMMONS. 


The  Select  Committee  appointed  to  consider 
whether  any  and  what  improvement  can 
be  adopted  in  the  mode  of  conducting 
Private  Business;  and  who  were  empow- 
ered to  report  their  opinion  thereupon 
from  time  to  time  to  the  House— have 
further  considered  the  matters  to  them 
referred,  and  agreed  to  the  following  re- 
solutions. ° 

1.  That  previous  to  the  session  of  1839,  the 
constitution  and  practice  of  committees  on 
private  bills  were  so  ill  calculated  to  procure 
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a  temporary  expedient,  it  appears  that  they 
will  not  be  able,  nor  could  they  be  expected, 
to  continue  to  fi^ve  such  attendance. 

7-  That  in  order  to  secure  a  due  attention  to 
the  details  of  unopposed  private  bills,  it  would 
be  expedient  to  aaopt  in  this  House  a  system 
analogous  to  that  adopted  by  the  House  of 
Lords,  and  for  this  purpose  to  appoint  an  indi- 
vidual member,  to  whose  uniform  scrutinizing 
examination  every  unopposed  private  bill,  not 
beine  a  divorce  bill,  should  be  submitted ;  who 
should  also  be  the  chairman  of  the  committee 
on  every  such  bill,  and  who,  together  with  the 
two  or  more  members  ordered  to  bring  in  the 
bill,  should  constitute  the  committee  on  such 
bill ;  and  that  such  chfurman,  and  one  at  least 
of  such  members,  should  be  the  auorum  re- 
quired to  he  present  during  the  whole  time  that 
the  bill  is  in  progress  through  such  committee. 

8.  That  the  chairman  of  the  Committee  of 
Supply,  in  consequence  of  his  familiarity  with 
the  practice  of  the  House,  and  the  orders  and 

Sroceedings  thereof,  appears  to  be  the  indivi- 
ual  member  to  whom  the  House  might  most 
satisfactorily  confide  this  duty.  That  he  should 
be  empowered,  however,  at  any  period  of  the 
iDvestigation  or  proceeding  of  the  committee 
of  an  unopposea  private  bill,  to  report  to  the 
House  (if  ne  should  think  fit  to  do  so)  his  opi- 
nion that  such  biU  should  be  withdrawn  from 
the  committee  on  **  unopposed  private  bills," 
and  be  treated  as  **  an  opposed  private  bill." 
That  to  fiutiHtate  his  endeavours  m  every  case 
thoroughly  to  investigate,  and  in  many  cases 
to  submit  corrections  of  the  numerous  private 
bills  which  would  be  laid  before  hhn,  it  would 
be  expedient  that  he  should  receive  the  assist- 
ance of  the  officer  appointed  to  prepare  the 
breviates  of  private  bUls.  That  for  sendees  so 
important  and  onerous,  the  additional  compen- 
sation to  be  made  to  such  chairman  must  be  a 
matter  for  the  judgment  of  the  House ;  but  it 
has  appeared  to  this  committee  that  an  ad- 
ditional salary  of  500/.  a>vear  would  be  an  ade- 
quate remuneration  for  the  additional  duties  to 
be  imposed  on  the  chairman  of  the  Committee 
of  Supply;  and  that  in  the  case  of  the  future 
appointment  of  another  individual  to  thui  office, 
his  whole  salary  should  be  1600/.  a-year. 

9.  That  the  permission  usually  granted  to 
agents  to  fix  the  first  sittings  of  committees  on 
private  bills,  without  reference  to  the  conve- 
nience of  members,  occasions  an  impediment 
to  the  punctual  and  satisfactory  course  of  busi- 
ness, and  injuriously  affects  the  interests  of 
those  who  are  suitors  to  this  House  for  private 
bills ;  that,  therefore,  it  is  expedient  that  the 
first  sittings  of  all  committees  on  private  bills 
slioold  be,  as  formerly  fixed  under  the  autho- 
rity of  the  Huuse,  and  that  every  postponement 
of  any  such  first  sitting  should  be  permitted 
only  under  the  sanction  of  a  similar  control. 
But  as  the'*  Committee  of  Selection"  have  fa« 
cilities  for  ascertaining  what  arrangements 
are  calculated  to  meet  the  convenience  of  all 
parties,  it  b  expedient  that  the  **  Committee  of 
Srlection"  should  be  empowered  to  appoint 
the  time  for  holding  the  first  sittmg  of  every 
committee  on  a  private  biU,  but  in  the  case  of 


unopposed  private  bills  after  communication 
with  the  members  ordered  to  bring  in  the  bill ; 
and  that  no  postponement  of  such  first  sitting 
should  take  place  unless  such  postponement 
and  the  duration  of  it  be  .sanctioned  by  the 
"  Committee  of  Sdection/' 
9ih  July,  1840. 


CHARACTERISTICS  OF  THE  LAW. 


A  LBARNBD  Correspondent  reminds  us  that  we 
are  sometimes  accustomed  to  allow  the  gravi- 
ties of  Term  to  be  relieved  by  the  levities  of 
Vacation ;  and  he  therefore  senas  us  the  follow- 
ing  letter,  which  was  written  to  a  clergyman 
in  answer  to  a  note  from  him,  enclosing  to  the 
writer  the  well-known  extract  from  Hooker's 
Ecclesiastical  Polity,  1.  i,  s.  16. — "  Of  law  there 
can  be  no  less  acknowledged,  than  that  her 
seat  is  in  the  bosom  of  Uod,  her  voice  the 
harmony  of  the  world:  all  things  in  heaven 
and  earth  do  her  homage ;  the  very  least,  as 
feeling  her  care,  and  the  greatest,  as  not  ex- 
empt from  her  power :  both  angels  and  men, 
and  creatures  of^what  condition  soever,  though 
each  in  diflerent  sort  and  manner,  yet  all  with 
uniform  consent,  admiring  her  as  the  mother 
of  their  peace  and  joy." 

My  Dear  Sir, 

I  have  to  acknowledge  the  receipt  from 
you  of  an  extract  from  Hooxer's  Ecclesiastical 
Polity  on — "  Law.''  It  must  not  be  considered 
as  any  deduction  from  the  obligation  of  your 
kind  and  complimentary  communication  that  I 
say,  I  was  before  aware  of  the  tenor  of  that 
extract. 

Old  Hooker  is  pleased  to  call  law  the 
mother  of  peace  and  joy :— I  fear,  however, 
that  many  of  her  offspring  have  had  reason  to 
lament  their  maternal  inheritance,  and  to  com- 
plain that  what  they  derived  em  parte  matemd, 
was,  in  the  phnweology  of  lawyers,  damnoea 
h€ere(Stas~^^B  injurious  inheritance. 

A  legal  writer  has  denominated  law  as  the 
daughter  of  justice  and  the  mother  of  rirht. 
This  is  very  fine  as  a  phrase ;  but  if  we  look 
into  factii,  how  often  shall  we  find  that  the 
daughter  has  been  ruined  in  her  bringing  up; 
and  that  the  mother  has  either  miscarried,  or 
has  produced  monstrous  births  ? 

A  very  clever  satirical  writer,  after  proposing 
to  "  consider  the  law, — because  our  laws  are 
very  considerable,  both  in  bulk  and  in  num- 
ber," proceeds  thus  : — ••  Law  is — law.  [Per- 
haps the  most  expressive  and  redeonne^  defini- 
tion ever  given  of  it.]  "  Law  is— law.  Law 
is  like  a  country-dance,  people  are  led  up  and 
down  in  it  till  they  are  tired.— Law  is  like  a 
book  of  surgeiT,  there  are  a  great  many  terrible 
cases  in  it. — It  is  also  like  physic,  they  that 
take  least  of  it,  are  best  off. — Law  is  like  a 
homely  gentlewoman,  very  well  to  follow.— 
Law  is  like  a  scolding  wife,  very  bad  when  it 
follows  us. — Law  is  like  a  new  fashion,  people 
are  bewitched  to  get  into  it.— It  is  alto  like 
bad  weather,  most  people  are  glad  when  they 
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get  out  of  it."— (rw.  Alejf.  Stephen's  Lecture 
on  Heade, 

You  are  "a  learned  divine."  I  am — {hie 
est,  as  commentators  on  MSS.  are  wont  to  say, 

hiatus  va(de  deflendus,)  I  am  a  [ ]  lawyer ; 

but  tell  me  candidly,  whose  quotation,  yours 
or  mine,  manifests  the  more  intimate  acquaint- 
ance with  law  ? 

I  shall  conclude  a  short  letter  in  the  words 
in  which  a  lawyer,  or  a  parliamentary  orator, 
often  concludes  a  long  speech. — •*  One  word 
more,  and  I  have  done !" 

You  have,  doubtless,  heard  of  the  eight  re- 
quisites to  success  in  a  law-suit  :— 

1.  A  good  cause, 

2.  A  good  judge, 

3.  A  good  counsel, 

4.  A  good  attorney, 

5.  A  good  witness, 

6.  A  good  jury, 

7.  ^  good  purse :  and  last,  but  not 
least, 

8.  Good  luck. 

I  remain,  my  dear  Sir, 
Not  less  your  Friend, 
For  being  your  Lawyer, 

To  the  Rev.  Dr. ,  C. 

&c.    &c. 


ANCIENT  CASES. 


RKTAIMKB  OP  COUNSEL  BY  THE  YEAR. 

From  the  curious  collection  of  ancient  cases 
and  documents,  forming  the  appendix  to 
"  The  Serjeants'  Case,"  edited  by  Mr.  Serjeant 
Manning,  we  extract  the  following  report,  and 
refer  the  reader  to  the  learned  Serjeant's  notes 
on  the  subject. 

"  Debt  on  arrears  of  an  annuity,  brought  by 
John  Bruin,  Esquire,  against  the  Abbot  of 
Chester,  upon  a  demand  of  40/.  And  he  de- 
clares that  one  R.,  formerly  abbot  of  the  same 
place,  predecessor  of  this  same  abbot,  by  his 
deed  granted  to  him  an  annual  rent  of40#., 
issuing  out  of  his  monastry  aforesaid,  pro  con^ 
silio  suo  eidem  R.,  nuper  abbaii^  et  conventui 
i^usdem  ioci,impenso,et  inpasterum  impendendo: 
aad  shews  how  at  the  making  of  the  said  deed 
he  was,  and  vet  is,  a  man  learned  in  the  law  of 
the  land,  and  how  he  had  given  to  the  said  R, 
nuper  abbati  et  conventui,  consilium  suum  apud 
fr.  in  negociis  Domus  preedicta  agendis,  ad 
proficuum  ejusdem  Domus ;  and  afterwards  the 
said  R.  died,  and  the  said  •/.,  the  now  defen- 
dant, was  elected  and  made  abbot  of  the  same 
place ;  and  for  so  much  arrears  in  the  life  of 
the  said  abbot,  he  (J.  Bruin)  had  brought  his 
action,  &c. 

Littleton,  Seijt.,  demanded  oyer  of  the  deed  ; 
et  nan  potuit  habere,  for  that  it  was  after  im- 
parlance. Wherefore  he  said  that  the  deed 
bore  date  at  J.  in  the  county  of  Chester,  which 


is  a  county  palatine,  and  prayed  judgment  of 
the  writ  brought  in  Middlesex. 

Lnicon,  Serjt. — ^The  deed  was  sealed  and 
delivered  in  the  caunty  of  Middlesex,  where 
we  have  brought  our  action  i  without  thb, 
that  it  bears  date  at  ■/.  in  the  county  of 
Chester. 

Littleton,  Seijt.— Now  ^ew  the  deed,  that 
the  Court  may  try  it,  for  he  pleads  that  plea  to 
the  intent  that  he  may  have  oyer  of  the  deed, 
quod  nota. 

Laicon,  Serjt.,  willingly  shewed  the  deed  Co 
the  Court  to  try  the  issue,  but  the  trial  must  be 
peremptory  between  us. 

Littleton,  Seijt. — Certainly  not,  bat  only 
answer. 

Prisot,  C.  J.— If  vou  had  pleaded  that  it 
appears  before  us  that  the  deed  bears  date 
in  Chester,  as  if  the  deed  had  been  enrolled  in 
h€BC  verba  &c.,  then  we  would  have  seen  the 
roll,  and  peradventure  it  should  be  but  an  an- 
swer ;  for  that  it  appears  before  us  of  record ; 
but  in  this  case  you  do  not  plead  so.  to  wit, 
that  it  appears  before  us,  but  you  have  aD^ed 
matter  in  fact,  to  wit,  that  the  deed  bears  date 
at  Chester,  which  ought  to  be  tried  by  the  deed, 
for  that  the  deed  is  not  iorolled  in  hsec  verba, 
so  that  he  ought  to  give  day  tO  bring  the  deed, 
to  try  that  issue ;  in  which  case  perhaps  it  will 
be  peremptory.  Wherefore  advise  yoa  welL 
Wherefore — 

Littleton,  Serjt.,  saith,  that  as  to  to  much 
arrears  being  in  arrear  from  such  a  feast  fol- 
lowing &c.,  actio  non  &c. ;  for  he  says,  tiiat 
before  the  20th  day  of  September,  a  tenth  was 
granted  by  the  clergy  of  (the  province  of) 
Canterbury  to  the  king,  to  wit,  on  such  a  day 
and  year  occ,  and  the  abbot  was  assigned  by 
such  a  one,  bishop  &c.  to  be  a  collector  of  the 
said  tenths  ;  and  he  shewed  to  the  said  •/!  B^ 
at  Chester  aforesaid,  that  the  king  who  nowb, 
had  pardoned  him  all  manner  of  occupations* 
to  wit,  to  be  collector,  and  many  others  &c., 
and  shewed  a  confirmation  of  the  same  grant 
from  divers  kings,  and  the  said  J,  nuper  abbot 
prayed  him  to  be  of  his  counsel,  and  there,  at 
Chester  aforesaid,  he  refused.  And  he  prayed 
judgment  if  for  any  arrears  being  after  the  said 
refusal,  action  &c. ;  and  as  to  the  arrears 
being  in  arrear  before  &c.  he  says  that  he  did 
not  give  his  connsel  to  the  said  abbot  and  con- 
vent in  manner  &c. 

Afoile,  J. — It  seems  to  me  that  the  count  is 
not  good ;  for  he  has  said  and  counted  that  he 
gave  him  counsel  at  Westminster  in  negotiis 
domus  agendis,  and  does  not  shew  how  he  gare 
him  counsel,  nor  in  what  things. 

Prisot,  C.  J. — ^That  is  not  needed  ;  for  he 
is  retained  with  the  abbot  to  give  him  coun- 
sel, and  he  has  sud  that  he  has  given  him 
counsel  in  agendis,  that  shall  be  understood  ta 
all  things  which  he  wanted,  and  that  is  better 
than  to  say  specially  in  such  a  thing  and  auch 
&c. ;  for  by  that  reason  he  would  shew  all  the 
causes  in  which  he  bad  given  him  counsel,  and 
t}«at  would  be  very  long  to  do.  '  Wherefore  the 
count  is  good  enough  generally,  to  wit,  that 
be  gave  him  counsel  in  agendts  &c.  And  if 
the  defendant  says  that  he  did  not  give  him 
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counsel  8lc,,  tben  the  pluntiff  shews  iq  what 
thiols  aud  matters  he  bos  given  him  counsel, 
and  to  that  the  defendant  shall  answer;  but 
prima/acia  the  count  is  good  generally.  Quod 
curia  concessit.  But  it  was  held  by  the  court 
that  he  was  bound  to  say  in  his  count  as  he 
has  done,  to  wit,  that  he  has  given  him  coun- 
aeU  which  was  to  the  profit  or  to  the  usu  of  the 
house,  or  otherwise  the  counsel  will  not  he 
good  :  for  the  action  is  not  maintainable 
against  the  successor  upon  any  contract  or 
writing  made  liy  the  predecessor,  unless  its 
effect  come  to  the  profit  of  the  house ;  because 
this  grant  was  merely  (he  deed  of  the  abbot, 
the  predecessor,  and  not  the  deed  of  the  con- 
vent; wherefore  he  ought  to  shew  that  the 
thing  wherefore  the  deed  was  made,  came  to 
the  use  of  the  house :  as  it  is  of  a  simple  obli- 
l^ation  contract,  and  such  like  acts  by  the  pre- 
decessor solely.  But  if  the  action  had  been 
brought  against  the  same  abbot  who  made  the 
grant,  there  it  would  not  have  been  neces;iary 
to  shew  whether  he  had  given  him  counsel  or 
nut  ;  for  if  the  abbot  had  not  asked  of  him 
any  counsel,  yet  he  should  have  his  annuity ; 
but  so  it  is  not  against  the  successor,  for  if  he 
do  not  give  any  counsel,  he  shall  not  have  that 
action  ror  those  arrears  against  the  successor. 
And  such  was  the  opinion  of  the  Court.  See 
the  diversity. 

Then  this  question  (was  raised) — if  the  pre- 
decessor buy  certain  goods  for  the  use  of  the 
house,  and  that  is  his  intent,  and  before  they 
come  to  the  use  of  the  house,  he  dies,  so  that 
they  do  not  in  fact  come  to  the  use  of  the  house, 
whether  that  shall  charge  the  successor  or  not. 

Litileton,  Seijt.-*-In  obligation  made  by  the 
predecessor,  he  shall  wage  his  law,  for  this 
that  he  declares,  that  the  thing  wherefore  the 
obligation  was  made,  came  to  the  use  of  the 
house. 

Dauby ^  J. — ^The  successor  cannot  wage  his 
law  in  an  action  of  debt  brought  upon  an 
obligation  made  by  his  predecessor.     Quod, 

Mmle,  J.  concessit :  for  in  that  case  he  de- 
clares upon  the  obligation,  as  the  matter  is ; 
and  if  he  wish  to  declare  upon  the  simple  con- 
tract against  the  successor,  he  shall  say  that  he 
has  an  obligation  of  his  predecessor  for  the 
aaid  duty,  and  abate  his  wnt.  Ad  quod  non 
/iiit  responsum. 

Quaare,  if  it  be  a  plea  for  the  successor  to 
say,  that  he  (the  plamtiff)  has  a  bond  of  his 
predecessor  for  the  duty ;  for  the  contrary  has 
been  held  before  :  ideo  quare, 

Danby^  J.,  held,  that  tlie  first  plea  went  to 
the  whole,  to  wit,  the  refusal,  because  it  was 
his  own  act.  And  the  opinion  of  the  Court  was 
against  him.  As  if  I  grant  an  annuity  to  one 
until  he  be  beneficed,  and  then  I  offer  to  him 
a  reasonable  benefice,  which  he  refuses,  thut 
refusal  is  his  own  act,  yet  he  shall  have  an  ac- 
tion of  debt  for  the  arrears  before  the  refusal ; 
so  here  :  but  in  a  writ  of  annuity,  in  both  cases 
the  refusal  is  an  answer  for  all,  and  goes  in 
extinguishment  of  the  v^  hole  annuity ;  for  by 
the  refusal  the  annuity  is  determined;  and 
therefore  the  refusal  goes  to  the  whole,  but 
nut  in  a  writ  of  debt  for  the  arrears ;  which 


proves  the  annuity  is  expired  ;  and  so  k  the  d^ 
versit^.     Quod  nota. 

Latcon,  Serjt.  As  to  the  first  plea,  to  wit^ 
the  refusal,  he  says,  that  he  did  not  refuse  to 
give  him  counsel ;  ready  &c. ;  and  the  other 
the  contrary  &c.  et  sic  ad  patriam.  And  it 
ought  to  be  tried  by  them  of  the  county  pal». 
tine. 

Comberford,  Prothonotary,  said,  that  they 
shall  write  to  the  keener  of  the  palace  to  try 
that  issue,  and  when  tney  have  tried  that  issue, 
all  the  record  will  be  remanded,  and  the  judg- 
ment given  in  this  court ;  as  it  is  of  a  voucher 
in  a  county  palatine,  this  court  shall  write  to 
them  to  try  the  voucher,  or  summon  the  vou- 
chee, and  when  they  have  done  that,  it  shall 
remain  in  this  court,  and  according  thereto 
thev  shall  proceed  here.    Quodnota, 

And  as  to  the  last  plea, — that  the  pluntiff 
did  not  give  to  the  said  t/.,  abbot,  and  to  the 
convent,  his  counsel  in  manner  &c. ;  he  said 
that  to  that  plea,  pleaded  in  the  manner  &c.  s 
et  sic  adjudidum.  Quod  nota.  M.  ^  Hen  VI. 
fo.21,  pi.  31. 


MISCELLANEA. 


AMBCOOTIS  or  CHANCILI1OR8    AND 
JUDGES. 

The  following  are  selected  from  the  amusing 
work  called  '*  Law  and  Lawyers,'*  which  we 
lately  noticed : 

Lord  Thurlow  and  Pitt.— "Thurlow 
did  not  altogether  like  the  tone  of  conscious 
superiority  which  the  youthful  Prime  Minister 
assumed  towards  him.  Once,  at  table,  Pitt 
was  expatiating  on  the  superiority  of  the  Latin 
over  the  English  language ;  ana  cited,  aa  an 
instance,  the  fact  that  two  negatives  made  a 
thing  more  positive  than  one  afllrmative  could 
do,  '  Then  your  father  and  mother,'  ex* 
claimed  Thurlow,  in  his  grufif  style,  '  must 
have  been  two  negatives,  to  have  made  such  a 
positive  fellow  as  you  are." 

Lord  Denman. — "During  the  time  the 
Reform  Bill  was  going  through  Committee, 
he  came  frequently  into  collision  with  Sir 
Charles  Wetherell,  and  the  conflict  was  ex- 
tremely amusing.  The  worthy  Knight,  with 
all  his  quaint  diction  and  ingenious  turns,  was 
no  match  for  the  sturdv  '  up-right  and  down- 
straight  '  style  of  the  Whig  Attorney  General. 
He,  however,  managed  to  avoid  the  appear- 
ance of  defeat,  and  was  always  ready,  however 
worsted,  to  resume  the  combat  whenever 
occasion  should  arise.  During  one  of  these 
tourneys.  Sir  Charles,  in  a  long,  rambling, 
but  amusing  speech,  compared  Old  Sarum  to 
iMacedon.  The  retort  was  quick, 'Yes,'  re- 
plied Denman,  '  Macedon  was  ruled  by  an 
Alexander.'  Mr.  Alexander,  the  East  India 
Director,  as  is  well  known,  for  some  time,  rc« 
presented  this  borough  in  Parliament." 

*'  It  is  well  known,  that  when  Mr.  Brougham 
received  his  silk  gown,  Mr.  (now  Lord)  Den- 
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-man  complained,  at  a  diDoer  which  was  given 
to  htm  by  one  of  the  city  companies,  that  he 
had  been  moist  unfairly  passed  over.  Thb  re* 
mark  excited  much  observation  at  the  period ; 
and  it  was  said  that  he  had  no  right  to  have 
expected  other  treatment,  considering  the 
coarse  insinuations  he  uttered  in  his  defence 
of  the  Queen  before  the  Lords — alluding  to 
the  famous  Greek  quotation,  of  which  so  much 
has  been  said.  Rumours  of  such  remarks 
having  reached  Mr.  Denman,  he  immediately 
waited  on  the  Chancellor,  Lord  Lyndhurst, 
and  begged  him  to  assure  bis  Majesty  that  he 
had  never  used  the  quotation  in  the  sense  that 
had  been  ascribed  to  it.  This  the  Chancellor 
promised  to  do;  but,  on  further  inouiries, 
after  the  lapse  of  some  months,  he  informfd 
Mr.  Denman  that  he  had  been  unable,  or  had 
not  ventured,  to  mention  the  subject  to  his 
royal  master.  On  this,  Mr.  Denman  obtained 
an  interview  with  the  Duke  of  Wellington, 
and  explained  the  matter  to  him.  The  Duke 
said  that  he  conceived  he  had  done  no  more 
than  what  his  duty  as  an  advocate  required ; 
and  undertook  himself  to  bring  the  subject 
under  the  attention  of  the  King.  In  a  few 
days  the  patent  was  made  out.  This  conduct, 
so  creditable  to  the  illustrious  Duke,  and  so 
consistent  with  his  character,  we  need  hardly 
comment  on.  It  was  justly  appreciated  by  the 
whole  profession." 

Lord  ExiLenborocgh. — "When  he  attend- 
ed  the  levee,  after  his  appointment,  the  King 
siud  to  him,  '  Mr.  Law,  have  you  ever  been 
in  Parliament?'  He  replied  that  he  had  not. 
'  I  am  glad  to  hear  it :  my  Attorney  General 
ought  not  to  have  been  in  Parliament,  for  then, 
you  know,  he  will  not  be  obliged  to  eat  his 
own  words.'  Vigour,  which  sometimes  dege- 
nerated into  coarseness,  was  the  characteristic 
of  his  oratory.  In  a  debate  on  the  regency 
question,  he  observed,  that  in  the  reign  uf 
Henry  V^L  the  revenues  of  the  Duchv  of  Lan- 
caster  were  under  the  control  of  the  King, 
whsn  some  one  remarked,  that  the  law  was 
shortly  afterwards  changed.  '  Aye,'  said  the 
Attorney- General,  'in  times  of  trouble.  Ho- 
nourable gentlemen  opposite,  seem  well  versed 
in  the  troubles  of  their  country.'  There  was 
a  loud  cry  of  'order,'  from  the  opposition." 

Lord  Erskinb. — When  Lord  Erskine  was 
at  the  bar,  a  case  was  laid  before  him  for  his 
opinion.  He  found  that  it  involved  a  principle 
of  equity  law:  he  declined  therefore  to  say 
more  on  it,  than  that  it  should  be  submitted  to 
some  gentleman  practising  on  the  other  side  of 
Westminster  Hall.  In  a  month  afterwards,  he 
was  himself  Chancellor.  Nor  was  his  promo- 
tion otherwise  than  in  accordance  with  the 
custom  in  this  countr)',  that  to  the  leading 
lawyer  of  the  party  in  power  should  be  con- 
fided the  great  seal  and  the  presidency  of  the 
chief  court  of  equity  jurisdiction.  William 
III.  was  anxious  to  make  the  famous  Holt, 
chancellor,  but  that  upright  judge  declined 
the  honour.  "May  it  please  your  Majesty," 
said  he,  "  I  never  had  but  one  chancery  suit 
in  my  life,  and  that  I  lost.  I  am  unfit.''  He 
applied  himself  to  farming  pursuits,  but  suc- 
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ceeded  In  this  branch  liule  better  than  he  did 
as  a  chancellor.  One  day,  George  Colman 
and  Jack  Bannister  were  dining  with  him. 
After  dinner  he  told  them  with  some  pride, 
that  he  had  three  thousand  head  of  sheep. 
'I  see  your  Lordship,"  exclaimed  Colman, 
"  has  still  an  eye  to  the  woolsack .' 
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MIDLAND    CIRCUIT. 

H.  R.  Retnolds,  Esq.  Chief  Commissioner. 

Essejt,  at  Chelmsford,  Tuesday,  Nov.  lOL 
Euex,  at  Colchester,  Weflnesday,  Nov.  1 1, 
Suffolk t  at  Ipswich,  Thursday,  Nov.  12. 
Norfolk,  at  Yarmouth,  Saturday,  Nov.  14. 
Norfolk,  at  Norwich  and  City,  Monday,  Nov.  16. 
Norfolk,  at  Lynn,  Wednesday,  Nov.  18. 
Suffolk,  at  Bury  Saint  Edmunds,  Thursdav, 

Nov.  19. 
CamMdgeskire,  at  Cambridge,  Friday,  Nov. 

20. 
ffunting'dotukire,   at   Huntingdon,    Monday, 

Nov.  23. 
Norikamptontkire,  at  Peterboroogby  Tuesday, 

Nov.  24. 
Lincolnshire^  at  Lincoln  and  City,  Wednesday, 

Nov.  25. 
NottinghafHihire,  at  Nottingham  and  Town, 

Friday,  Nov.  27. 
Derbyshire,  at  Derby,  Monday,  Nov.  30. 
At  the  city  of  Lichfield,  Tuesday,  Dec.  1. 
Staffordshire,  at  Stafford,  Wednesday,  Dec.  2. 
'Shropshire,  at  Shrewsbury,  Saturday,  Dec  5. 
Warwickshire,  at  Birmingham, Tuesday,  Dec.  8. 
Shropshire,  at  Oldbury,  Thursday,  Dec.  10. 
At  the  City  of  Coventry,  Friday,  Dec.  11. 
fTartnckshire,  at  Warwick,  Saturday,  Dec.  12. 
Leicestershire,  at  Leicester,  Tuesday,  Dec.  J  5. 
Northamptonshire,  at  Northampton,  Thunday, 

Dec.  17. 
Bedfordshire,  at  Bedford,  Friday,  Dec.  18. 
Buckinghamshire,  at  Aylesbury,  Saturday,  Dee. 

HOMB  CIRCUIT. 

J.  G.  Harris,  Esq.,  Commissioner. 

Sussea*,  at  Horsham,  Friday,  Nov.  6. 

Kent,  at  Dnvor,  Friday,  Nov.  13. 

At  the  City  of  Canterhury,  Saturday,  Not.  14. 

Kent,  at  Maidstone,  Tuesday,  Nov.  17. 

Hertfordshire,  at  Hertford,  JPriday  Dec.  4: 

NORTHBRN  CIRCUIT. 

T.  B.  BowsN,  Esq.,  Commissioner. 

Rutlandshire,  at  Oakham,  Satuitlay,  Oct.  10. 
Yorkshire,  at  Sheffield,  Monday,  (kt,  12. 


Yiprkskire,  at  Wakefield,  Wednesday,  Oct.  14. 
YorkiAire,  at  York  and  Ciiy,  Tuesday^Ocl.  20. 
jfi  ike  Town  qfKin£^ston'Upon'ffulLThnndvr» 

Ort.  22. 
Yaritkire,  at  Richmond,  Saturday,  Oct.  24. 
Durhmm,  at  Durham,  Monday,  Oct.  26. 
Ntrihumbirhnd,  at  Newcastle-apon-Tyne  and 

Town,  Wednesday,  Oct.  28. 
Cttmberinnd,  at  Carlisle,  Friday,  Oct.  30. 
fFeUmorhtnd,  at  Appleby,  Monday,  Nov.  2. 
^esimorknd,  at  Kendal,  Tuesdav,  No?.  3. 
Laneoshire,  at  Preston,  Wednesday,  Nov.  4. 
CAeskire^  at  Chester  and  City,  Friday,  No?.  6. 
FiitHskire,  at  Mold,  Monday,  Nov.  9. 
DemAig'hshire,  at  Rathin,  Tuesday,  Nov.  10. 
AngUseff,  at  Beaumaris,  Thursday,  Nov.  12. 
Carmunfojuhirg,  at  Carnarvon,  Friday,  Nov.  13. 
Merionethshire,  at  Dol^elly,  Monday,  Nov.  16. 
Montgomerjfshire,  at  WeichpooJ,  Wednesday, 

Nov.  18. 
Lancashire,  at  Liverpool,  Friday,  Nov.  20. 
Lancashire,  at  Lancaster,  Tuesday,  Nov.  24. 

SOUTHBRN  CIRCUIT. 

W.  J.  Law,  Esq.,  Commissioner. 

Berkshire,  at  Reading,  Thursday,  Oct.  22. 

Ojffordshire,  at  Oxford,  Saturday,  Oct.  24. 

froreestershire,  at  Worcester  and  City,  Tues- 
day, Oct.  27. 

Herefordshire,  at  Hereford,  Thursday,  Oct.  29. 

Radnorshire,  at  Presteif(ne,  Friday,  Oct.  30. 

Brecknockshire,  at  Brecon,  Monday,  Nov.  2. 

Carmarihenshire,  at  Carmarthen  and  Borough, 
Wednesday,  Nov.  4. 

Cardiganshire,  at  Cardigan,  Friday,  Nov.  6. 

Pembrokeshire,  at  Haverfordwest  and  Town, 
Saturday,  Nov.  7. 

Glamorganshire,  at  Swansea,  Tuesday,  Nov.  10. 

Glamorganshire,  at  Cardiff,  Thurbday,  Nov.  12. 

Monmouthshire,  at  Monmouth,  Saturday,  Nov. 
14. 

Gloucesierskire,  at  Gloucester  and  City,  Tues- 
day, Nov.  17. 

j4i  ike  Ciiu  of  Bristol,  Friday,  Nov.  20. 

S'tmersetsnire,  at  Bath,  Monday,  Nov.  23. 

Somersetshire,  at  Wells,  Tuesday,  Nov.  24. 

Devonskire,  at  Plymouth,  Friday,  Nov.  S7« 

Cornwall,  at  Bodmin,  Saturday,  Nov.  28, 

Devonskire,  at  Exeter  and  City,  Wednesday, 
Dec.  2. 

Dorsetshire,  at  Dorchester,  Saturday,  Dec.  5. 

IFiltshire,  at  Salisbury,  Tuesday,  Dec.  8. 

j4t  the  Town  of  Southampton,  Wednesday, 
Dec.  9. 

Hampshire,  at  Winchester,  Thursday,  Dec.  10. 
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Westminster,  with  Forms  embodied  in  the 
Text  for  tbe  use  of  Town  and  Country  Prac! 

Temple,  Esq  ,  Barrister  at  Law.     1  vol..  roval 
8vo.,  pnce  1/.  14*.  boards.  '  ^ 

The  Law  and  Practice  as  to  Costs  •   with 

Statutes  and  Practical  Forms.    BvG.bImS 

sel,  Esq.,  Barrister  at  Law.    Price  9s.  cloth. 

This  IVeaUie  presents,  in  a  condensed  vievr 

Uie  Law  and  Practice  as  to  Cgsto  in  thi 

Supenor  Common  Uw  Courts,  the  Pettv 

Bag  Office  in  Chancery,  the  Pau'tine  CourU 

Al^l^^^'ri  ^'''^'^^  *^»  Exchequer 
Chamber,  and  House  of  Lords,  includmjr 
Proceedings  against  Crown  Debtors.  and^S 
^  P?1T.^  Quare  Impedit,  and  Ejeet- 
w!S!into?         """■'  Mandamus,  and  Qao 

Commentaries  on  the  Laws  of  Enirland.  in 
the  order,  and  compiled  from  the  ^ext  of 
Blackstone,    and   embracing   the  alterations 

Baylv   of  the  Middle  Temple,  Esq.    1  yol 
royal  8vo.,  price  1/.  8#.  boarJs.        ^ 

^.P^?P''^^'^°"''^Y**'^  ®^  **»«  I-aw  of  Joint 


*u^  V —  Z —  *— """w»»  «»  exisiinir  under 
the  present  state  of  the  Law.  By  Bichard 
C"^«cnven  Smith,  Attorney  at  Law.  ^  Prke8# 

A  Treatise  on  the  Law  of  Landlord  and 
Tenant;  grounded  on  the  Text  of  Comyns 
?  n  ^'^J'^^'^'f^J^^  imoortant  parts  of  Wood- 
fall  and  Chambers.    Sy  R.  H.^^Coote.  Esq.,  of 
Lincoln's  Inn  Barrister  at  Latv.    Bvo.  1/"  1, 

Directions  for  Drawing  Abstracts  of  Title  : 
with  Observations  on  the  necessity  of  requirinir 
a  Sixty  Ws  Title,  notwithstanding  the  rl 

fVlLdnn '%  *^^«'*>^r  with  a 

CoUecuon  of  Precedents,  whereby  a  vounir 
man  may  gam  sufficient  knowledge  to  enable 
him  to  rfraw  every  kind  of  document  without 

O^Zr  Tt  ""^  ^^"^  principal.  By  WUliam 
Gardnw,  Attorney  at  Law.     18mo.,   cloth. 


INCORPORATED  LAW  SOCIETY. 

MBlfBXRfl  ADMITTED. 


LIST  OF  NEW  PUBLICATIONS. 


Abbott  on  the  Law  of  Merchant  Ships  and 
Seamen.  By  Charles  Lord  Tenterden,  late 
Chief  Justice  of  England.  The  Sixth  Edition. 
B^  William  Shee,  Seijeant  at  Law.  Royal  Svo., 
price  1/.  lOf.  bds. 

The  New  Practice  of  the  Court!  of  Law  at 


June  and  July, 

Frederick  John  Reed,  Bread  Street. 

John  Lawrence  Wright,  South  Square,  Gray's  Inn. 

Henry  Heane,  Newport,  Salop. 

Heury  Nicol,  Queen  Street,  Cheapside. 

James  Frederic  Slade,  Argyle  Street. 

Joseph  Heron,  Manchester. 

Frederick  George  Cox,  Bennet's  Hill,  Doctors' 

Commona. 
John  Green,  Wobum. 
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Profeisional  U»l8,  ^  Bankruptcies  svperseded,  —Banknipti. 


LAW  PROMOTIONS. 


8BBJBANT8  AT  LAW. 


Stepben  Gaselee,  Esq.,  wbo  was  called  to  the  Bar 
oo  the  16th  June,  1832. 


COLONIAL  APPOINTMENTS. 

Robert  Langslow,  Esq.,  one  of  the  Judges  of  Cey- 
lon.   June  19. 

Charles  D.  Day,  Esq.,  Solicitor  General  of  Lower 
Canada.    July  1.  , 

Charles  Warner,  Esq.,  Solicitor  General  of  Tnni- 

dad.    July  2. 
Robert    Bernard,   Esq.,    Advocate  General    and 
Crown  Solicitor  of  South  Australia.    J  uly  2. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

FHm  i3d  June  to  17M  Jnly^  1840,  both  inehisive, 
with  datu  when,  gazetted. 

Hazel,  Edward  Wells,  Oxford.    June  23. 
Wace,  George,  Shrewsbury,  Salop.    July  3. 
Whittenbury, John  Llewellp,  Shrewsbury.  July  3. 
Stamp,  George,  Caistor,  Lincoln.    July  3. 
Baker,  Thomas,  Manchester.    July  3. 
Wragge,  Clement  Ingleby,  Stourbridge,  Worces- 
ter.   July  3. 
Wood,  James,  Bradford,  York.    July  3. 
Hawkyard,  George,  Ashton-undcr-Lyne.    July  7. 
Perry,  Henry,  Whitehaven,  Cumberland.  July  10. 
Pallett,  James,  Birmingham.    July  14. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

FrmnTZdJme  to  \7th  July,  1840,  hoth  inchuwe, 
with  dates  when  gazetted, 

Sangster,  Martin,  and  George  Hawkins  Pugh, 
Queen  Street  Place,  Southwark  Bridge,  At- 
torneys and  Solicitors.    June  26. 

Watson,  Thomas,  and  John  Buchannan,  Whitby, 
York,  Attumeys  and  Solicitors.    June  30. 

Seddon,  William,  William  Mawson,  and  W.  E. 
Lycett,  Manchester,  Attorneys  and  Solicitors. 
July  7. 

Straford,  Joseph  Cooper,  and  John  Snrman  Cox, 
Cheltenham,  Gloucester,  Attorneys  and  So- 
licitors.   July  7. 

Richards,  John,  and  James  Motteram,  Birming- 
ham, Attorneys  and  Solicitors.    July  14. 


BANKRUPTCIES  SUPERSEDED. 

From  23d  Jtme  to  17M  July,  1840,  both  inchuhe^ 
with  date*  when  gazetted, 

* 

Tealdi,  Pietro  Ascanio,  Manchester,  Merchant, 
July  26. 

Howell,  James,  Bradford,  WilU,  Baker  and  Tal- 
low Chandler.    July  7. 

Lees,  Job,  Manchester,  Dealer.    July  I, 


BANKRUPTS. 

From  23d  June  to  \7th  Jufy,  1840,  bath  tmeluKPe, 
with  datee  when  gazetted, 

Ackerman,  John,  Bruton,  Somerset,  Draper  and 
Mercer.  Overkury,  Friday  Street,  London. 
June  23. 

Allen,  Joseph,  Macclesfield,  Chester,  Banker  and 
Silk  Throwster.  Parrott  &  Co.,  Macclesfield ; 
Lucaz  &  Co.,  Argyll  Street,  Regent  Street. 
July  14. 

Allen,  Henry,  Macclesfield,  Chester,  Banker  and 
Silk  Throwster.  Parrott  &  Co.,  Macclesfield ; 
Lucas  &  Co.,  Argyll  Street,  Regent  Street 
July  14. 

Bothamley,  George,  Sheffield,  York,  Plumber  and 
Glazier.  Rbdgers,  King  Street,  Cheapside; 
Broadbentf  Sheffield.    June  26. 

Blozam,  George  Frederick,  Broad  Street.  London, 
Wine  Merchant.  7\urqumu/,  Off.  Ass. ;  Ven- 
ning &  Co.,  Tokenhouse  Yard.    June  30. 

Benbow,  Richaurd,  Liverpool,  Timber  Merchant 
and  Timber  Broker.  Holden  &  Co.,  Liver- 
pool;  WalmsleySi  Co.,Cbancery  Lane.  June  30. 

Battersby,  John,  Wbitecbapel  Road,  Window  Glass 
Cutter.  Cawnan,  Off.  Ass.;  FVoncir,  Fen- 
church  Buildings.    July  7. 

Brookes,  George,  Manchester,  Draper,  Floor  Deal- 
er and  Shopkeeper.  Mahinsan  ft  Co.,  Temple ; 
Athinson  &  Co.,  Manchester.    July  10. 

Baxter,  George,  Long  Lane,  Bermondsey,  Soirey, 
Currier.  Green,  Off.  Ass.  ;  Dichson,  Bock- 
lersbury.    July  14. 

Beer,  William,  Washington,  Sussex,  Draper  and 
Timber  Dealer.  Padwich,  Horsham  ;  9Vamgk, 
Grest  James  Street.    Jaly  14. 

Bailey,  Tabitba,  Thomas  Bailey,  and  Joshaa  Bai- 
ley, Batley  Carr,  near  Dewsbury,  York,  Wool- 
len Manufacturers.  Oldroyd  or  Sehoies,  Dews- 
bury  ;  Wiglesworth  &  Co.,  Gray*a  Inn  Square. 
July  14. 

Banner,  Francis,  Luton,  Bedford,  Straw  Hat  Ma- 
nufacturer. Clarhf  Off.  Ass. ;  Taylor,  Feather- 
stone  Buildings.    July  17. 

Boardman,  William,  Asbton-under-Lyne,  Lancas- 
ter, Plumber  and  Glazier.  Afilne  &  Co.,TempIe ; 
Winstanleyj  Manchester.    July  17. 

Beasley,  Robert,  Gaddesby,  Leicester,  and  of  Lei- 
cester in  the  said  county,  Worsted  Spinner. 
Messrs.  Baxter t  Lincoln's  Inn  Fields;  Mad- 
doch,  Leicester.    July  17. 

Crowther,  Thomas,  Liverpool,  Wine,  Spirit  and 
Provision  Merohant.  Holme  &  Co.,  New  Ion ; 
Bradshaw  &  Co.,  Liverpool.    Jane  23. 

Cookson,  Rowland,  Pendleton,  Manchester,  Com- 
mission Agent  and  Broker.  Battye  &  Co., 
Chancery  Lane  ;  Archer,  Ossett     June  23. 

Coleman,  John,  Ipswich,  Suffolk,  Builder,  Painier, 
and  Glazier.  Capes  &  Co.,  Bedford  Row  ; 
Woodrnffe,  Ipswich.    June  23. 

Cowper,  William  Frederick,  Mumps,  near  Oldham, 
Lancaster,  and  of  Delph,  York,  Mercer  and 
Draper.  Sale  &  Co.,  Manchester  ; .  Messn. 
Baxter  &  Co.,  Lincoln's  Inn  Fields.   June 26. 

Clarke,  Charles,  Cambridge,  Gun  Maker.  Finceni 
&  Co.,  Temple ;  Ashton,  Cambridge  ;  Hodg- 
son, Birmingham.    June  26. 

Carter,  John  Hellewell,  and  Charles  Lawrence, 
Huddersfield,  York,  Machine  Makers.  Lever, 
King's  Road,  Bedford  Row;  Barher  &  Co., 
Huddersfield.    June  26. 

Chadwick,  William,  and  John  Chadwick,  Ashton- 
nnder-Lyne,  Lancaster,  Cotton  Spinners.  Fox, 
Finsbury  Circus ;  Earte,  Ashton-onder-Lyne. 
Jane  30. 
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Cbapman,  Thomas  Wood,  and  John  Parker,  of 
the  Ghrore,  South wark,  Surrey,  Flax  Spinoeni. 
Gt&fon,  Off.   Asa.  i    Smith,  Chancery  Lane. 
July  7, 
Cousins,  WiUiam,  Salford,  Lancaster,  Joiner  and 
Builder.    Cooper  &.  Co.,  Manchester ;  Adimg- 
ton  &  Co.,  Bedford  Row.    July.  7. 
Clark,  Adam,  Market  Raisen,   Lincoln,  Draper 
and  Grocer.      Wilkhuon,   Lincoln  ;    Wood  & 
Co.,  Corbet  Court,  Gracechurcb  Street   July 
10. 
Capella,  Michael,  Birmingham,  Furniture  Broker. 
LtifeUf  Sooth  Square,   Gray's  Inn;  Smith, 
Birmingham.    July  14. 
Cockrell,  John,  and  Edward  Cockrell,  Basinghall 
Street,  London,    Wool  Brokers.     Cfraham, 
Off.  Ass. ;  Utatheote  &  Co.,  Coleman  Street. 
July  17. 
Clarke,  Henry,  Northampton,  Baker  and  Beer- 
seller.    Rowtatt,  Northampton  ;  Hird  &  Co., 
Little  Argyle  Street,  Regent  Street  July  17. 
Dobson,  John,  York,  Woollen  Draper.     Wiglei- 
worth  &  Co.,  Gray's  Inn  Square ;    Hoppt, 
Leeds.    June  30. 

Dowling,  James  Henry,  Gloucester,  Scrivener. 
A* Beckett  &  Co.,  Golden  Square ;  Afatthewt, 
Gloucester.    July  7. 

Dingle,  William,  Plymouth,  Devon,  Butcher. 
Smrr,  I^mboird  Street;  Elworthfy  Plymouth. 
July  7. 

Dillon,  John,  Hereford,  Brazier,  and  Tin  Plate 
Worker.  Ctwe^e  &  Co.,  Southampton  Build- 
ings, ChancefT  Lane;  Bellamy,  Hereford. 
July  10. 

Dowden,  Charles  William  Henry,  Bridge  House 
Place,  Newington  Causeway,  Surrey,  Chemist 
and  Druggist.  Oraham,  Off.  Ass.;  Hook, 
King's  Arms  Yard.    July  14. 

Day,  Edward  Elmsall,  Bristol,  Surgeon  and  Apo- 
thecary. Day,  Bristol;  Oilham,  Symond's 
Inn.    July  14. 

Edwards,  Thomas,  Phoenix  Iron  Works,  Hanley, 
Stoke- upon-Trent,  Stafford,  Ironfounder. 
Price  &,  Co.,  Lincoln's  Inn ;  Bishop,  Sbelton- 
hall,  Staffordshire  Potteries.    July  14. 

Ferris,  Richard,  Bristol,  and  James  Henry  Butler, 
and  John  Butler,  Liverpool,  Merchants  and 
Ship  Owners.  Brittan,  Bristol ;  Howard,  Li- 
verpool ;  />arifofi,  Cheapside,  London.  June 
26. 

Fletcher,  Charles,  Horsforth,  York,  Cloth  Manu- 
facturer. Walker,  Purnival's  Inn  ;  Blackburn, 
Leeds.    July  14. 

Gisbome,  John,  Brynderry,  Monmouth,  Csttle 
and  Sheep  Salesman.  Gregory  &  Co.,  Cle- 
ment's Inn ;  WiUiamt,  Brecon.   June  23. 

Greatwood,  William,  Birmingham,  Money  Scrive- 
ner. Stttfinrd,  Buckingham  Street,  Strand. 
July  3. 

Otbbs,  John,  Wembdon,  Somerset,  Brewer  and 
Hop  Merchant  AdUngton  &  Co.,  Bedford 
Row  ;  Reeves  &  Co.,  Taunton.    July  7. 

Gorney,  Joseph,  SbeiBeld,  York,  Ivory  Scale 
Cutter.  Dixon,  Sheffield;  Battye  &  Co., 
Chancery  Lane.    Jnly  7. 

Grime,  Jeremiah,  Bnry,  Lancaster,  Engraver  to 
Calico  Printers.  Clarke  &  Co.,  Lincoln's  Inn 
Fields ;  Messrs.  Onmdy,  Bury.    June  30. 

Glass,  Edward,  Oxford  Street,  Wine  and  Spirit 
Merchant.  Clark,  Off.  Ass. ;  Messrs.  Haines, 
Tavistock  Street,  Tavistock  Square.    July  7. 

Gledhill,  Thomas,  Dewsbury  Moor,  Dewsbury, 
York,  Clothier.  Jagues  &  Co.,  Ely  Place; 
Dean,  Batle^.    July  14. 

Holdaway,   William,    Petersfield,    Southampton, 


Innkeeper.  Park  &  Co.,  Essex  Street,  Strand. 
June  23. 
Hart,  Edward  Hat,  Gateshead,  Durham, lass 
Manufacturer.   Meggison  &  Co.,  King's  Road, 
Bedford  Row;  Donkin  &Co»,  Newcastle-upon- 
Tyne.     June  26. 
Henderson,  James,  Poland  Street,  Oxford  Street, 
Carpenter.     Whitmore,  Off.  Ass.  i  Pain&  Co., 
Great  Marlborough  Street    July  3. 
Hall,  Thomas,  jun.,   Hackney  Road,  Middlesex, 
Baker.    Alsager,  Off.  Ass. ;  HiUeary  &  Co., 
Leadenhall  Street.    July  3. 
Hood,   George,   Brownhills,    Burslem,    Stafford, 
Earthenware  Manufacturer.    King,  Purnival's 
inn  ;  Cooper,  Tuastall.    July  3. 
Hogg,  John,   and  Francis  Sharpe,  Leeds,  York, 
Cloth  Merchants.     Wilson,  Southampton  St., 
Bloomsbury;    Payne  &   Co.,    Leeds.    July 
10. 
Huxbam,  Henry,  Swansea,    Glamorgan,    Porter 
Merchant.      Pulling    &,    Co.,    Hare    Court, 
Temple  ;  Collinson,  Swansea.    July  10. 
Hunton.John,  York,  Joiner.     Williamson  &.  Co,, 
Verulam   Buildings,  Gray's  Inn  ;  Blanchard 
&  Co.,  York.    July  10. 
Holden,  Elizabeth,  Manchester,  Innkeeper.    Ad- 
lington  &  Co.,  Bedford  Row ;  Lees,  Manchester. 
Julv  14. 
Herd,  tfames,  Liverpool,  Brewer.     Fincent  &  Co., 

Temple ;  Wan/le,  Liverpool.    July  17. 
Jackson,  James  Pickmore,  and  Peter  Jackson, 
Manchester,     Wool    Dealers    and    Furriers. 
Slater  &    Co.,    Manchester;    Milne  &  Co., 
Temple.    June  23. 
Jardine,  John,  Haverfordwest,  Timber  Merchant. 
Bees  or   Gwynne,  Haverfordwest;    Hastings, 
Harpur  Street,  Red  Lion  Square.    June  23. 
Jacob,  Henry,  Manchester,  Merchant  and  Jeweller. 
Makinson  &   Co.,  Temple;  Atkinson  &  Co., 
Manchester.    July  14. 
Jackson,  John  Wren  Vipond,  Wolsingham,  Dur- 
ham, Spirit  and  Porter  Merchant  and  Tea  and 
Coffee   Dealer.      Rogerson,    Norfolk    Street, 
Strand ;  Allison,  Darlington ;  Messrs.  Marshall, 
Durham.    July  17. 
Knight,  Edward,  Southampton,  Upholsterer  and 
Cabinet  Maker.    Plucknett  &  Co.,  Lincoln's 
.    Inn  Fields  ;  Mackey,  Southampton.    July  7. 
Lucas,  Edward  Avery,  Salford,  Lancaster,  Calico 
Printer.     Clarke  &  Co.,  Lincoln's  Inn  Fields  ; 
Whitehead,  Bury.    June  23. 
La  Beanme,  Anthony  Joseph    Michael,    Argyle 
Street,    Regent    Street,     Medical   Galvinist. 
Green,  Off.  Ass.    June  30. 
Ladewig,  Frederick,  Tottenham  Court  Road,  Con- 
fectioner.     Clarke,  Off.   Ass.;    Few  &   Co., 
Henrietta  Street,  Covent  Garden.    July  3. 
Little,  William,  Liverpool,  Stay  and   Straw  Hat 
Manufacturer.      Chester^  Staple  Inn  ;  Gandy, 
Liverpool.    July  7. 
Langmead,  William,  Teignmouth,  Devon,  Banker. 
Whiteway,  George   Street,  Mansion  House; 
Tozer,  Teignmouth ;  Pearce,  Newton  Abbott 
July  7. 
Leigh,  John,  Consall,  Stafford,  Coal  Owner,  Cosl 
Merchant,  and  Flint  Grinder.    Dove,  Carey 
Street;  Smith  &  Co.,  Rugeley.    July  7. 
Lamb,  Robert,  Stockton,  Durham,  Iron  Merchant. 
Levrr^  King's  Road,  Bedford  Row ;  Peacock, 
Darlington.    July  10. 
Lord,  John,  and  John  Bennett,  Batley  Carr,  Dews- 
bury, York,  Millwrights.    Jaqaes  &  Co.,  Ely 
place;  Dian,  Batley.    July  14. 
Lloyd,  Thomas,  Market  Deeping,  Lincoln,  Grocer 
and  Draper.-    Hindmarsh    k  Son,   Crescent, 
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Jewin    Street,    Crippl^j^te;    BeU,    Bourne. «  Sutton,  Joseph,  Urerpool,  Broker.  Finraif  ft  Co., 


July  14. 
Mitchell,  Alexander,  Devices,  Wilts,  Tea  Dealer. 

Cattlhi^  Ely  Place.    June  23. 
Malcolm,  Joseph,  Berwick  Street,  Soho,  Victualler. 
G/oAom,  Off.  Ass ;  Oole  &  Co.,  Lime  Street, 
London.    July  3. 
Marsh,  Henry,  Plymouth,  Deron,  Coal  Merchant. 
Kelly  ^  Plymouth  ;  Elworiky,  Plymouth  ;  Sttrrt 
Lombard  Street.    July  3. 
Mnnroe,  William,  and  Thomas    Mnnroe,  Milk 
Street,  London,  Merchants.    Turqutrnd,  Off. 
Ass. ;  TWner  &  Co.,  Basing  Lane.    July  14. 
Morley,  Josephus,  Kingston- upon-Hull,  Coal  and 
Porter  Merchant.  Bell,  Bedford  Row ;  Messrs. 
HiU,  HnW,    July  17. 
Nixon,  William,  Boston,  Lincoln,  Ironmonger. 
PkiUipt,  Size  Lane  ;  Parin4ge,  Birmingham. 
July  14. 
Oldfield,  Richard,  Dawpeen,   Dewsbury,   Yoil, 
CaM  Maker.    Oldroyd  or  Scholet,  Dewsbury ; 
Buitye  &  Co.,  Chancery  Lane.    July  14. 
Pape,  John,  Leeds,  York,   Tailor  and  Draper. 
Battye  &  Co.,  Chancery  Lane  ;  Messrs.  Lee^ 
Leeds.    July  23. 
Phelps,  Robert  Alfred,  Pancras  Lane,  Queen  Street, 
Cheapside,  Ink  Manufacturer.     OraiamtOff, 
Ass.;    BodmoHf   Queen    Street,    Cheapside. 
June  26. 
Parkinson,   Abraham,    Leeds,  York,  Wine   and 
Spirit  Merchant.    Rickardi  &  Co.,  Lincoln's 
Inn  Fields;  Holme,  Leeds.    July  17. 
Robins,  John  and  Charles  Williams,  f^ondon  Wall, 
London,  Carriers.    Edwardt,  Off.  Ass. }  Hep- 
khuom^  Red  Lion  Square.    June  26. 
Rhodes,  IVavis,  Shaw,  near  Oldham,  Lancaster, 
Iron  Founder  and  Machine  Maker.    Sale  & 
Co.,  Manchester ;  Messrs.  Baxter^  Lincoln's 
Inn  Fields.    June  26. 
Roberts^  James,  Clareton,  York,   Horse  Dealer 
and  Merchant.    Blower  &  Co.,  Lincoln's  Inn 
Fields ;  Dewet,  Knaresborough.    June  26. 
Reid,   Andrew    Miller,    Liverpool,    Commission 
Agent.    TMall  &  Co.,  Runcorn,  Cheshire; 
Chetler,  SUple  Inn.    June  30. 
Rowbottom,  WUliam,  Mottram  in  Longendale,  I 
Chester,  Grocer  and  Tallow  Chandler.  PoUUt,  I 
Hyde,  Cheshire ;  Appleby,  King's  Road,  Bed- 
ford Row.    July  10. 
Robinson,  William,  Liverpool,  Provision  Desler. 
Hime,  Liverpool ;  Cketier,  Staple  Inn.  July  10. 
Roberts,  Joseph,  Godoch  Mills,  Hereford,  and 
Joseph  Roberts,  jun.,  Abergavenny,    Mon- 
mouth, Wine  and  Spirit  Merchants  and  Com  I 
Dealers.    PMl^ttt  &  Co., Monmouth ;  Free- 
man &  Co.,  Coleman  Street.    July  17. 
Rickerby,  George,  Birmingham,  Draper  and  Tea 
Dealer.    Chaplin,  Gray's  Inn  Square ;  Harri- 
«on,  Birmingham.    July  17. 
Slatter,  John,  Witney,  Oxford,  Innholder.  Crouch, 
Southampton    Buildings,    Chancery    Lane; 
Weetell,  Witney.    June  26. 
Smark,     Benjamin    Barker,     Honiton,    Devon, 
Scrivener.    Rkodee  &  Co.,  Chancery  Lane; 
Flood  &  Co.,  Honiton.    June  26. 
Stainthorpe,   John,    Hexham,    Northumberland, 
Brewer  and  Maltster.    Joknton  &  Co.,  Hex- 
ham ;  MeggitoH,  &  Co.,  Bedford  Row.  July  3. 
Staveacre,  Joseph,  Sheepwashes  within  Oldham, 
Lancaster,  Druggist  and  Coal  Master.    Clarke 
&  Co.,  Lincoln^  Inn  Fields ;  Higgbibottom  & 
Co.,  Ashton-under^Lyne.    July  14. 
Stedweil,  John,   Richmond,    Surrey,    Butcher. 
CU»k,  Off.  Ass.;  Cron,  Surrey  Street,  Strand. 
July  17. 


Temple;  Harpar  &  Co.,  Whitchurch,  Sak>p. 
July  17. 

Tucker,  Samuel,  Exeter,  Builder.    Keddett  &  Co., 
Penchurch  Street ;  Stogdoa,  Exeter.  Jane  26. 
Tempest,  Abraham,  Clayton-Heights,  Bradford, 
York,  Worsted  Spinner  and  Manufactarer. 
Lawreace  &  Co.,  Old  Fiah  Street,  Docton' 
Commons ;  Morrit  &  Co.,  Bradford.  June  30. 
Thomas,  Harwood,  Shrewsbury,  Salop,  Scrivener. 
Weeki  &  Co.,  Cook's  Court,  Lincoln's  Inn  ; 
Feere,  Shrewsbury.    July  3. 
Tookey,  William  Wdghtman,  Ashton-nnder-Lyne, 
Lancaster,  Mercer  and  Draper.    Saie  4r  t^, 
Manchester;  Messrs.  Bamter,  Unooln'a  Inn 
Fields.    July  3. 
Thompson,  Joseph,    Aston,    nigh   Birmingham, 
Coal  Dealer.     CkapUn,  Gray's  Inn  Square; 
Jngleby  &  Co.,  Birmingham.    July  7. 
Turk,  Edsrard,  Birmingham,  Factor  and  General 
Dealer.    Chi^lin,  Gray's  Inn  Square;  £r«r- 
rimm,  Birmingham.    July  10. 
Wood,  JoaiahSwmnn,  Liverpool,  Wine  »ad  Spirit 
Merchant,  and  Ship  Store  Dealer.    Crvw^  & 
Co.,  Liverpool ;    Baitye  &   Co.,    Chancery 
Lane.    June  23. 
Wilkins,  Daniel  Spencer,  Gloucester,  Dealer  in 
Wines^  Spirits,  and  Beer.     f^hiteA,  Co.,  Bed- 
ford Row ;  Waihhoam,  Gloucester.   June  26. 
Williamson,  Joseph,  Boston,  Lincoln,  Carpenter 
and  Builder.  HoUway  &  Co.,  Boston.  June  26. 
Ward,  William,  Saffron  Walden,  Essex,  Carpenter 
and    Builder.      WaUen   &    Co.,    Basioghall 
Street!  Thnrgood,  Saffron  Walden.    July  3. 
Wright,  Thomas,  London,  Coffin  Furniture  Dealer. 
Tmrpucnd,  Off.  Ass. ;  UnderkUi,  Birmingham ; 
Parker,  St.  Paul's  Church  Yard.    July  7. 
Warden,  John  Ewan,  and  Vincent  Wanostrocht, 
Liverpool,  Merchants.    NorrU  &  Co.,  Bart- 
lett's  Buildings,  Holbom;    Messrs.  yonv, 
Liverpool.    July  7. 
WHliams,  Robert,  Llanrwst,  Denbigh,  Druggist. 
iVbrrit&  Co.,  Bartletf 8  Buildings,  Holbom; 
Messrs.  Norrit,  Liverpool.    July  10. 
Walker,  Eneas,  Well  house,  Netherlong,  Almond- 
bury,  York,  Merchant,  Clothier  and  Scrib- 
bling Miller.    JaqueM  &  Co.,  Ely  Place ;  Lake 
&  Co.,  Basinghall  Street;  Baitye 8l Co.,  Hud- 
dersfield.    July  17. 
Wycherley,  Thomas,  Wem,    Salop,  Commission 
Agent   PoumaUSL  Co.,  Suple  Inn  ;  WakmMkf, 
Wem.    July  17. 
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Reduced 92a\a2a\ 

Consols  Annuities  --      -•-91|a} 
:.  Annuities,  1818 •'•-99{ 


Taeiday,  July  2\,l^^. 

Bank  Stock,  div.  7  per  Cent.  -  -  -  - 
3  per  Cent.  Reduced  •  -  • 
3  per  Cent. 
3^  per  Cent 

3  per  Cent  Annuities,  1726 99\ 

3|  per  Cent  Reduced  Annuities  ----•  100  «| 
New 3§  per  Cent  Annuities  .  •  -  •  •  99|  a\a\ 
Long  Annuities  exp.  5th  Jan.  1860  -  •  -  13}  «  44 
Annuities  for  30  years,  exp.  5th  Jan.  1860  •  131^ 

India  Stock,  div.  104  per  Cent  -  -  -  254  «  )  «  5 
Ditto  Bonds,  3  per  Cent.   --•...-.2«.  pm. 

South  Sea  Stock,  div.  3^  per  Cent 101) 

South  Sea  Old  Annuities,  div.  3  per  Cent.  -  •  90 
3  per  Cent  Consols  for  Acct  27  Aug.  -  92  « |  «  2 
Excheq.  Bills,  1000/.  at  2^.  28«.  a  'M».  n  27f.  pm. 

Ditto  500/.  -  -  -  .  '^^Sf.  «  30j.  a  27s.  pm. 

Ditto  Small   -  -  -  28#.  a  30«.  a  27f.  pm. 


Srtir  Utqal  ^hwvhevi 


SATURDAY,  AUGUST  1,  1840. 


>**  QuodmAfrift  ad  nos 


Pertinet,  et  aeaeire  malam  Mt,  Agitamm. 


BORAT. 


TUB  BANKRUPTCY  COMMISSION. 


Tm  spirit  of  law  reform,  which  has  been 
laid  for  some  time,  is  now  again  abroad  and 
staUdng  through  the  land,  and  we  shall  not 
be  surprised  that  changes,  as  extensive  as 
any  that  have  ever  been  eflfected,  will  speedily 
follow,  A  grievance  not  remedied  in  time, 
only  increases  by  being  suffered  to  continue, 
and  the  demand  for  the  remedy  becomes 
.tenfold  stronger.  This  is  peculiarly  exem- 
plified in  the  proposed  reform  of  the  Equity 
Courts.  Tliere  was  an  unquestionable  neces- 
sityfor  the  appointment  of  additional  Equity 
Judges  ten  years  ago*  yet  Lord  Lyndhurst, 
then  ChanotUor,  could  not  prevail  on  the 
L^islatoie  to  grant  him  even  one.  In  the 
present  session,  the  House  of  Lords,  without 
one  dissenting  voice,  agrees  to  grant  two,  and 
this,  although  deferred  for  the  present,  is 
echoed  almost  unanimously  in  the  House  of 
Commons,  and  three  or  four  more  additional 
Judges  ave  considered  as  likely  to  follow.* 
A  few  years  ago,  an  attempt  was  made  to 
bring  under  the  notice  of  the  Legislature  the 

*  In  the  evidence  before  the  Lords'  Com- 
mittee on  the  Bill,  bis  Honor  the  Vice  Chan- 
cellor is  asked— 

"Do  jon  think  two  additional  Judges  would 
be  sofficient)— -1  thiok  two  would  be  sufficient 
at  first. 

*'  But  yon  look  forward  to  two  as  not  being 
sufficient,  except  for  a  short  time  ?— I  do,  in- 
deed. 

**  Do  you  think  four  would  he  sufficient  ?— 
I  tbink  tenr  would  be  more  thsn  necessary  at 
first.  I  ihink  the  matter  would  be  progres- 
sive. If  two  were  appointed,  I  think  in  the 
course  of  tine  it  would  be  found  that  there 
would  be  a  great  iaorease  of  business,  and  that 
three  would  be  nei'esifary,  and  soon. 

••  And  then  four?— Yes. 

"  Is  there  to  be  any  limit  drawn  to  that  ?  At 
what  intervals  are  we  to  be  adding  Judges? 
If  we  add  two  now  for  instance,  when  do  you 
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removal  of  the  Courts  of  Law  from  West- 
minster, but  it  totally  failed.  The  subject 
is  now  to  be  brought  forward  by  her  Ala- 
jesty's  Solicitor  General,  with  the  concur- 
rence, as  it  is  understood,  of  the  Lord 
Chancellor,  and  with  every  probability  of 
success.  Nothing  is  more  certsin  than  that 
it  is  now  impossible  to  resist  the  demand 
for  a  reasonable  reform  of  abuses  for  any 
length  of  time.  The  remedy  may  be  de- 
ferred, but  the  grievance  remains.  The 
seed  is  sown,  and  remains  silently  increasing 
and  making  progress,  and  will  force  its  way 
upon  public  attention.  The  same  thing 
happens  if  an  insufficient  or  improper  re- 
medy be  applied.  The  grievance  remains 
uncured,  and  it  will  sooner  or  later  demand 
and  receive  attention.  This  ia  shown  par- 
ticularly in  the  recent  alteration  in  Bank- 
ruptcy. The  change  made  in  the  year 
1832  was  neither  satisfactory  to  the  profes- 
sion nor  the  public.  In  some  portion  of  it, 
more  was  done  than  was  required :  in  others 
less.  The  almost  complete  removal  of  the 
jurisdiction  from  the  Court  of  Chsmcery, 
the  great  tribunal  of  the  laws  of  property, 
was  inadvisable,  and  the  Court  of  Review, 
set  up  in  its  place,  has  never  obtained  the 
public  confidence.  On  the  other  hand,  the 
powers  of  the  Commissioners  were  not  suf- 
ficiently extensive.  Under  these  ciroumstan- 
ces,  we  have  awaited  with  considerable  inter- 
est the  publication  of  the  Report  of  the  Bank- 

expect  we  should  be  oblif^ed  to  add  a  third, 
and  when  a  fourth,  and  when  a  sixth  ?  I  can- 
not answer  that  question.  It  depends  upon 
experiment ;  but  my  opinion  is,  that  the  husi- 
riess  of  the  Court  would  be  found  to  increase, 
as  it  unquestionably  has  done  within  the  last 
twenty-seven  years.  I  mean  since  the  Vice 
Chancellor's  office  was  first  appointed." — Min, 
Ev.pp.  314. 

Ni uch  of  the  other  evidence  is  to  the  same 
effect. 
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raptcj  and  Insolvency Commiasioaers,  whose 
appointment  we  have  already  noticed.** 

The  Commissioners,  we  understand,  have 
now  completed  their  Report,  and  it  will 
probably  be  laid  before  Parliament  and 
printed,  so  that  it  may  be  circulated  during 
the  recess,  which  is  absolutely  necessary  if 
its  recommendations  are  to  be  carried  into 
effect  in  the  next  session  of  Parliament. 
When  the  composition  of  the  Commission 
is  considered,  consisting  as  it  does  of  the 
Chief  Judge  of  the  Court  of  Review,  (Mr. 
Justice  Erskine)  some  of  the  most  able  of 
the  present  Commissioners,  several  eminent 
bankers  and  merchants,  and  other  persons 
well  qualified  to  form  an  opinion  on  the 
matters  referred  to  them,  their  recommen- 
dations, it  must  be  admitted,  are  entitled  to 
great  attention.  They  are,  however,  many 
of  them  of  great  importance,  and  deserve  to 
be  well  weighed  before  being  adopted. 

Without  pretending  to  any  very  accurate 
information  as  to  the  forthcoming  report, 
we  may  mention  the  main  features  of  their 
proposed  plan,  as  we  have  heard  them 
rumoured.  They  comprise,  in  the  first 
place,  the  amalgamation  of  the  bankruptcy 
and  insolvency  jurisdictions  into  one  Court, 
to  be  called  either  the  Bankruptcy  Court 
or  the  Court  of  Commerce ;  the  abolition  of 
the  Court  of  Review,  and  the  employment 
of  all  the  judges  and  commissioners,  both 
of  bankruptcy  and  insolvency,  as  commis- 
sioners of  the  new  court.  Of  course  this 
can  only  be  done  with  the  assent  of  the 
existing  judges  and  commissioners,  if  other 
duties  are  imposed  on  them  than  they  have 
at  present.  If  they  decline,  then  they  are  to 
be  suffered  either  to  die  off,  or  receive  com- 
pensation. In  lieu  of  the  Court  of  Review, 
we  understand  that  a  Court  of  London 
Commissioners  is  to  be  formed,  composed 
of  three  or  more,  with  an  appeal  to  the 
Court  of  Chancery.  It  is  also  proposed  to 
abolish  the  present  system  of  country  com- 
missioners, and  to  establish  in  their  place  a 
fixed  number  of  local  commissioners,  who 
shall  be  barristers  of  a  certain  standing,  and 
to  whom  certain  other  duties  connected 
with  the  provincial  administration  of  justice 
shall  be  committed.  Further,  we  understand 
that  the  commissioners  strongly  recommend 
the  abolition  of  imprisonment  for  debt  on 
execution  or  final  process,  unless  fraud  can 
be  establiiihed  against  the  debtor ;  but  there 
is  to  be  a  great  extension  of  the  operation 
of  the  bankrupt  laws,  so  that  every  debtor, 
whether  a  trader  or  not,  is  to  be  brought 
Vithin  its  reach.     We  do  not  pledge  our- 
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selves  for  the  accuracy  of  all  the  details  of 
the  scheme,  but  we  believe  that  we  are 
correct  in  its  main  points. 

It  will  be  seen  that  the  commisnoners 
thus  propose  very  extensive  changes,  which, 
as  we  have  said,  will  require  mature  deli- 
beration before  being  adopted. 

PRACTICAL  POINTS  OF  GENERAL 

INTEREST. 


CONSTRUCTION  OP  2  &  3  VlCT.  c.  29. 

By  2  &  3  Vict.  c.  29,  it  was  enacted  thai  all 
contracts,  dealin/^,  and  tmnsactions,  by  and 
with  any  bankrupt  really  and  boMd  fide  made 
and  entered  into  before  the  date  and  issuioic 
of  the  fiat  a^inut  him,  and  all  executions  and 
attachments  a^^ainst  the  lands  and  tenements 
or  flfoods  and  chattels  of  snch  bankmnt,  6m^ 
fide  executed  or  levied  before  the  date  and 
I8suinf|r  of  the  Bat,  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy 
by  such  bankrupt  committed,  provided  tlie 
person  or  persons  so  dealing  with  such  bank- 
rupt, or  at  whose  suit  or  on  whose  aceoont 
such  execution  or  attachment  shall  have  is- 
sued, bad  nut  at  the  time  of  such  contract, 
dealing;  or  transaction,  or  at  the  time  of  exe^  ^ 
cutinflT  or  levying  such  execution  or  attach- 
ment, notice  of  any  prior  act  of  bankraptcy  by 
hhn  committed ;  provided  also,  that  nothini^ 
herein  contained  snail  be  deemed  or  taken  to 
g^ive  validity  to  any  paytnent  made  by  any 
bankrupt,  h€i\\%  a  fraudulent  preference  of 
any  creditor  or  creditors  of  such  bankrupt,  or 
to  any  execution  founded  on  a  jodinnent  oa  a 
warrant  of  attorney  or  cognovit  given  by  any 
bankrupt  by  way  of  such  fraudulent  prefereace. 
In  a  late  case  the  execution  was  levied  on  the 
6th  Julv,  on  the  19th  of  the  same  month  the 
2  &  3  Vict.  c.  29,  came  into  operation,  and  a 
few  days  afterwards  a  fiat  issued  npon  an  act 
of  banxruptcy  committed  before  the  levy.  It 
was  contended,  on  the  part  of  the  assignees, 
that  they  had  a  vested  right  at  the  time  the  act 
passed,  and  that  when  the  fiat  issued,  tlie  re» 
troactiun  of  the  bankrupt  laws  placed  them 
in  the  same  situation  as  if  they  had  been  chosen 
assignees  when  the  cause  of  action  accrued. 
By  the  retroaction  of  the  bankrupt  law,  the 
sheriff  who  has  taken  in  execution  the  goods 
of  a  bankrupt,  has  been  held  liable  in  trover, 
under  circumstances  which  would  otherwise 
have  excused  him.  Potter  v.  Siarkie,  4  M.  & 
Sel.  269  I  Garland  v.  Cariiste,  4  Seott,  58/  i 
Bahne  v.  Hutton^  1  C.  &  M.  2G2.  The  Courts 
have  admitted  the  hardship  upon  the  sheriflT, 
but  still  they  felt  bound  to  give  effect  to  tlie 
retrospective  operation  of  that  law.  Price  v. 
Helffar,  A  Bing.  697.  Parke,  B.,  was  of  a 
different  opinion. — ^Tbe  question  arises  npoa 
the  construction  of  2  &  3  Vict  c.  29.  The 
words  of  the  act  are  very  general,  and  if 
taken  according  to  their  fprammatical  con- 
siruction,  will  apply  to  all  contracts,  whether 
by-gone  or  future.    Now  the  sound  rule   of 
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construction  with  respect  to  acts  of  parlia- 
ment, is  to  read  them  in  the  ordinary  and 
usual  grammatical  sense,  ffiving  full  effect 
to  their  provisions,  unless  such  mode  of  con- 
atniction  leads  to  manifest  inconvenience,  or 
is  repugnant  to  the  evident  inteniiun  of  the 
legislature.  If,  in  the  present  case,  such  con- 
atruction  would  have  the  effect  of  defeating 
smy  antecetleni  vested  right,  then  we  ou^ht  to 
construe  the  act  so  as  to  support,  not  to  defeat 
It.  Upon  the  princiole  of  Giimare  v.  Shuter, 
2  Lev.  227 ;  S.C.I  Vent.  330  j  2  SirT.  Joue», 
108,  if  a  fiat  had  issued,  and  assignees  had 
been  appointed  before  the  act  passed,  they 
would  have  had,  at  the  time  of  the  seizure,  a 
vested  right  to  the  property  of  the  bank  runt, 
and  it  would  have  been  unjust  to  consider  the 
act  as  defeating  that  right,  and  depriving  them 
of  any  part  of  the  property.  Even  if  the  as- 
ngnees  had  not  been  appointed  when  the  act 
INLsaed,  provided  the  fiat  issued  before  the  date 
€ii  the  act,  we  should,  in  that  case,  also  con. 
atrue  it  so  as  not  to  defeat  the  right  of  the  ti^- 
signees.  But  with  respect  to  a  fiat  issued 
alter  the  date  of  the  act,  we  thinic  there  is  no 
injuatice  in  saying  that  the  assignees  must  take 
Che  property  subject  to  the  new  law.  ^L' 
dersuH,  B. — 1  am  of  Uie  same  opinion.  At  the 
time  the  act  passed  an  act  of  bankruptcy  had 
been  committed,  upon  which  it  was  {>ossible 
that  a  fiat  might,  at  some  future  period,  be 
taken  out ;  but  no  fiat  had  then  issued ;  a  bond 
fide  execution  is  put  in  by  a  creditor.  Under 
the  old  law  he  would  have  had  the  property  to 
satisfy  his  debt,  subject  to  its  being  divested 
to  case  a  fiat  issued  within  two  months  over- 
riding his  execution.  In  the  opinion  of  the 
legislature  that  was  a  very  unjust  position,  and 
they  enacted,  that  no  fiat  should  have  the  effect 
of  over-riding  any  future  execution  under  such 
circumstances.  It  seems  to  me,  that  by  thus 
construing  the  act,  we  give  it  a  prospective, 
not  a  retrospective,  effect — the  party  who  has 
acquired  a  right  is  no  longer  subject  to  have  it 
dlvestad.    Edwards  v.  Lawley,  8  Dowl.  234. 


LAW  AND  PRACTICE  OF  EJECT- 
MENT.— No.  II. 

ACTIONS  FOU  ME8NS  PB0FIT8. 

By  the  1  Geo.  4.  c.  87,  landlords  were 
enabled  in  actions  of  ejectment  to  recover 
the  mesne  profits  accruing  from  the  day  of 
the  determination  of  the  tenancy  to  the  day 
of  the  trial,  or  some  preceding  day.  But 
an  action  must  be  brought  for  the  subse- 
quent profits  to  the  time  of  possession,  and 
it  being  optional  with  the  landlord  to  in- 
clude the  partial  recovery  of  mesne  profits 
in  the  action  of  ejectment,  it  is  usual  to 
bring  a  separate  action  for  tiie  whole  of  the 
mesne  profits,  more  especially  as  it  is  fre- 
quently easier  to  ascertain  the  actual  profits 
after  possession  has  been  obtained.  Besides 
recovering  the  profits,  the  costs  of  the  action 


in  ejectment  may  also  be  recovered  as  con- 
sequential damage.  Doe  v.  Huddart,  2  Cr. 
M.  &  R  ;  4  Dowl.  437. 

According  to  the  old  state  of  the  law, 
although  in  ejectment  the  plaintiff,  if  he 
prevailed,  was  to  recover  damages,  yet  the 
damage  which  he  had  sustained  by  being 
kept  out  of  the  mesne  profits  were  not  re- 
coverable in  an  action  of  ejectment,  because 
such  action  was  never  laid  with  a  conttn- 
uando,  and  therefore  comprehended  only 
the  damages  sustained  in  the  particular  act 
of  ouster  complained  of.  The  action  is 
brought  by  a  nominal  plaintiff  against  a 
nominal  defendant,  for  a  supposed  ouster, 
and  for  mere  nominal  damages.  Anciently 
damages  only  were  recoverable  by  it,  and 
not  the  term,  which  was  the  subject  of  a 
real  action.  Now,  the  term  is  only  sought 
for,  and  not  the  damages.  For  a  satisfiic- 
tion  in  damages,  therefore,  a  subsequent 
action  is  to  be  brought,  which  is  inform  an 
action  of  trespass,  vi  et  armis.  It  may  be 
brought  by  the  lessor  of  the  plaintiff  in  his 
own  name,  or  in  the  name  of  the  nominal 
lessee ;  but  in  either  shape  it  is  equally  his 
action,  for  it  is  not  in  any  manner  affected 
by  the  fiction  in  the  ejectment.  And  it 
may  be  brought  in  the  name  of  the  nominal 
lessee,  as  well  where  the  judgment  is  by 
default  as  where  it  is  upon  a  verdict,  for 
there  is  no  distinction  between  a  judgment 
by  default  and  upon  verdict;  in  the  one 
the  right  of  the  plaintiff  is  tried  and  deter- 
mined  against  the  defendant ;  in  the  other 
it  is  confessed,  3  Wils.  128 ;  2  Burr.  688  ; 
3  T.  R.  17,  547  ;  Salk.  260;  Skin,  247. 

It  is  contended  in  the  last  edition  of  Ba- 
con's Abridgment,  that  the  plaintiff  may 
recover  the  whole  mesne  profits  in  the  eject- 
ment, as  appears  from  the  1 6  &  1 7  Car.  2, 
which  enacts  that  in  case  judgment  be  af- 
firmed on  writ  of  error,  the  Court  may 
award  a  writ  of  inquiry,  as  well  of  the 
mesne  profits  as  of  the  damages  by  any 
waste  committed  after  the  first  judgment. 
But  it  is  admitted  that  the  Court  will  take 
notice  that  the  proceedings  in  ejectment 
are  merely  fictitious,  and  only  to  enable  the 
plaintiff  to  get  possession ;  and  that  it  is 
never  usual  to  recover  more  than  small 
damages  for  the  ouster,  without  any  con- 
sideration had  of  the  mesne  profits.  It  is 
said,  however,  that  the  Courts  will  take 
that  into  consideration,  otherwise  the  lessor 
would  not  be  entitled  to  recover  at  all  for 
the  time  laid  in  the  declaration,  since,  by 
his  own  shewing,  his  lessee,  and  not  him- 
self, was  entitled  to  the  action.  But  if  the 
plaintiff  were^  upon  the  judgment  in  the 
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ejectment  being  affinned  in  error,  to  have  a 
-writ  of  inquiry,  it  would  probably,  if  rightly 
pleaded,  prevent  him  from  recovering  any- 
thing in  a  subsequent  action  of  trespass; 
and  therefore,  if  the  demise  uere  laid  any 
time  back,   it  would  be  advisable  for  the 
plaintiff  in  ejectment  to  take  (as  he  may; 
judgment  for  his  costs  on  tlic  writ  of  error, 
without  having  any  writ  of  inquiry.     Bull. 
Ni.  Pri.  88.     In  Traherne  v.  Grethingham, 
Barnes,  87,  it  is  said  by  the  Court  that  the 
actions  for  mesne  profits  (which  are  grown 
very  fisshionable)  tend  to  create  double  ex- 
peace  ;  that  the  plaintiff  should  be  ready  at 
the  trial  of  the  cgectment  to  prove  his  dama- 
gesy  which  may  be  recovered  in  that  action, 
without  bringing  a  second  action  for  mesne 
profita.    But  it  was  formerly  thought  that 
antecedent  profits  were  not  recoverable  at 
law,  and,  therefore,  it  was  usual  for  the 
plaintiff  to  go  into  equity  for  an  account  of 
the  mesne  profits.     1  Vern,  105  ;  3  Wils. 
118;  2  Burr.  688;  3  T.  H.  17,547. 

If  the  action  be  brought  in  the  name  of 
^e  nominal  plaintiff,  the  Court,  uponap 
plication,  will  stay  the  suit  till  security  be 
given  for  answering  the  costs ;  and  if  such 
a  plaintiff  release  the  action,  his  release  will 
be  set  aside  as  a  contempt  of  Court.  Skin 
247 ;  Salk.  260. 

It  was  formerly  holden,  that  if  the  action 
lor  mesne  profits  were  brought  in  the  name 
of  the  lessor  of  the  plaintiff,  or  after  a  judg- 
ment by  default,  tiie  delendant  in  sudi 
action  was  at  liberty  to  controvert  the 
plaintiff's  title  ;  the  lessor  of  the  plaintiff 
in  the  one  case,  and  the  tenant  who  had 
never  appeared  in  the  other  case,  being 
no  parties  to  the  record,  and  therefore,  no 
estoppel  arising  either  against,  or  in  favour 
of  either  of  them.  But  it  is  now  settled, 
that  after  a  recovery  in  ejectment,  the  tenant 
is  estopped  from  controverting  the  title  in  a 
subsequent  action  for  mesne  profits  ;  pro- 
vided the  plaintiff  proceed  only  for  those 
profits  from  the  time  of  the  ouster  com- 
plained of  in  the  ejectment ;  but,  if  he  pro- 
ceed for  antecedent  profits,  he  roust  prove 
his  title  to  the  premises  whence  they  arose, 
to  shew  his  right  to  receive  them.  2  Str. 
960 ;  Barnes  472 ;  2  Burr.  688. 

Hence  it  should  seem,  that  in  order  to 
prove  the  plaintiff's  title  in  an  action  for 
the  mesne  profits,  it  is  only  necessary  to 
produce  the  judgment  in  ejectment ;  and  so 
is  the  practice,  where  the  judgment  is  after 
verdict :  but  after  judgment  by  defanlt  the 
practice  is  different,  —  then  it  is  usual  not 
only  to  produce  the  judgment,  but  also  to 
prove  a  writ  of  possession  executed.     This 


latter  proof,  however,  does  not  seem  to  be 
necessary  ;  for  if  the  tenant  be  conchided 
by  the  judgment  in  ejectment  from  contro- 
verting the  plaintiff's  title^  he  is,  conse- 
quently, concluded  from  controverting  his 
possession,  because  possession  is  part  of  his 
title.  2  Burr.  667.  If,  however,  the  plain- 
tiff have  been  let  into  possession  by  the  de- 
fendant, it  will  not  be  necessary  to  prove 
the  execution  of  the  writ  of  possessioa.  4 
Bsp.  67. 

But  if  this  action  be  brought  against  a 
precedent  occupier^  the  judgment  in  eject- 
ment is  no  evidence  against  him;  and, 
therefore,  in  such  case  it  is  necessary  for 
the  plaintiff  to  prove  his  title,  and  also  an 
actual  entry  for  trespass  ;  being  a  poeaeasoiy 
action  cannot  be  maintained  withont  it. 
But  it  may  admit  of  doubt  what  proof  of  an 
actual  entry  will  be  sufficient.  It  has  been 
said  that  the  plaintiff  will  be  entitled  to  re- 
cover the  mesne  profits  only  from  the  time 
he  can  prove  himself  to  have  been  in  actual 
possession,  and  therefore,  if  a  man  make 
his  will  and  die,  the  devisee  will  not  be  en* 
titled  to  the  profits  till  he  has  made  an 
actual  entry.  Others  have  holden,  that 
when  once  he  has  made  an  actual  entry, 
that  will  have  relation  to  the  time  his  title 
accrued,  so  as  to  entitle  him  to  recov^  the 
mesne  profits  from  that  time  ;  and  they  rely 
on  the  case  in  1  Sid.  239,  which  was  tres- 
pass brought  for  the  mesne  profits  devani  Ir 
leaae^  and  nothing  said  in  the  case  about 
proving  an  actual  entry  antecedent  to  it. 
They  say,  too,  that  if  the  law  were  not  so, 
the  Courts  would  never  have  suffered  plain- 
tiffs in  ejectments  to  lay  their  demises  back 
in  the  manner  they  now  do,  and  by  that 
means  entitle  themselves  to  profita  they 
would  not  otherwise  be  entitled  to.  How- 
ever, supposing  a  subsequent  entry  has  re- 
lation to  the  time  the  plaintiff's  title  accrued, 
yet  certainly  the  defendant  may  plead  the 
statute  of  limitations,  and  by  that  means 
protect  himself  from  all  but  the  last  six 
years.     Barnes,  456;  Bull.  N.  P.  S7. 

In  this  action  the  plaintiff  must  prove 
the  value  of  the  mesne  profits,  for  the  jndg^ 
ment  in  ejectment  does  not  prove  anything 
as  to  that.  In  estimating  it,  however,  the 
jury  ure  not  confined  to  the  mere  rent  of  the 
premises;  they  may  give  ejetrm  damages, 
and  the  costs  in  ejectment  are  recoverable 
whether  the  judgment  be  by  de&ult  against 
the  casual  ejector,  or  upon  a  verdict  against 
the  tenant  or  landlord,  and  are  therefore 
usually  declared  for  as  damages  in  the  ac- 
tion for  mesne  profits.  3  Wils.  121 ;  2  T. 
U.  261  ;  3  T.  R.  547. 
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The  defeiulant  may  plead  the  statute  of 
limitations,  namely,  not  guilty,  within  six 
years  before  the  commencement  of  the  suit, 
and  thereby  protect  hio^elf  from  all  but 
that  time,  should  the  plaintiff  declare  for  a 
longer  period. 

If  the  plaintiff  recover  less  than  forty 
shillings,  and  the  judge  do  not  certify  that 
the  title  came  in  question,  the  plaintiff  is 
entitled  to  no  more  costs  than  damages; 
and  this  is  the  case  whether  the  action  is 
brought  in  the  name  of  the  lessor  of  the 
plaintiff,  or  in  that  of  the  nominal  lessee. 
6  T.  R.  693. 

Upon  the  general  issue  in  this  action,  not 
guilty,  evidence  that  the  plaintiff  had  ac- 
cepted the  rent  of  the  premises  for  the  time 
in  dispute,  and  had  agreed  to  waive  the 
costs  of  the  ejectment,  is  not  admissible. 
4  Taunt.  459. 

llie  defendant  in  this  action  must  be  the 
persoa  in  actual  possession  and  trespassing ; 
80  that  a  tenant*  whose  under-tenant  re* 
tains  the  possession  after  the  term,  would 
eeem  not  to  be  liable.     4  Taunt  720. 

If  in  an  ejectment  there  be  a  verdict  for 
th^  plaintiff,  and  the  defendant  bring  a  writ 
of  enoT,  and  enter  into  a  recognizance  to 
pay  costs  in  case  of  nonsuit*  &c.  pursuant 
to  16  &  17  C.  2,  c.  8^  and  he  be  nonsuited, 
Slc.  the  defendant  in  error  need  not  bring  a 
scire  facias,  or  debt  on  the  recognizance, 
but  may  sue  out  an  elegit  or  writ  of  inquiry, 
to  recover  the  mesne  profits  since  the  first 
judgment  in  ejectment.  2  Cromp.  Pr.  225. 

A  plaintiff  may,  if  he  pleases,  waive  the 
trespass,  and  recover  the  mesne  profits  in 
an  action  for  use  and  occupation.  Doug. 
584 ;  Gowp.  243.  But  in  the  action  for 
use  and  occupation,  he  cannot  recover  the 
profits  any  fiuther  than  to  the  time  of  the 
demise  in  the  ejectment;  for  this  action 
does  not  spring  out  of  the  ejectment  as  the 
acttoQ  of  trespass  does,  but,  when  applied 
to  the  same  thing,  is  totally  inconsistent 
with  it,  this  being  founded  on  a  contract, 
that  on  a  tort ;  in  the  one,  the  plaintiff  says 
the  defendant  is  his  tenant,  and  therefore 
must  pay  him  rent ;  in  the  other,  the  de- 
fendant says  he  is  no  longer  his  tenant,  and 
therefore  must  deliver  him  up  the  poises- 
sion.     1  T.  R.  386. 

Where  the  tenant  holds  over  after  the 
expiration  of  the  notice  to  quit,  the  landlord 
may  recover  double  the  yearly  value  under 
the  4  Geo.  2,  c.  28.  A  joint  action  for 
mesne  profits  may  be  maintained  by  several 
lessors  of  the  plaintiff  in  ejectment  after  re- 
covery in  such  action,  though  the  demises 
were  separate.     5  M.  &  S.  64. 


An  action  cannot  be  maintained  against 
executors  or  administrators  fik  mesne  pro* 
fits  during  the  testator  or  intestate's  life,  it 
being  an  action  of  trespass ;  nor  will  equity 
interfere.  6  Ves.  73.  The  action  being 
for  a  tortious  occupation,  the  defendant 
could  not  formerly  pay  money  into  court. 
2  Wils.  115.  But  now  under  3  &  4  W.  4, 
c.  42,  s.  21,  the  defendant,  with  leave  of  the 
Court  or  a  Judge,  may  pay  money  into  Court. 
The  plaintiff  will  be  allowed  to  give  evi- 
dence of  any  injury  done  to  the  premises  in 
conse<|uence  of  the  defendant's  misconduct, 
provided  such  fact  be  specially  alleged  ia 
the  declaration.     Adams,  p.  391. 

CHANGES  IN  THE  LAW 

IN  THB  PBBSEyT  SKSSION  OP  PABLIAMBNT. 

No.  VI. 


ACTIONS  FOR  OAMl NO.'-^GOBTS. 
3  Vict.  C.  5. 

jin  Act  to  repeal  so  much  qfan  Act  passed  in  the 
thirteenth  pear  of  the  reign  of  his  M^estff 
King  George  the  Second,  intituled  "  An  Act 
to  restrain  and  prevent  the  excessiice  Increase 
of  Horse  Races  i"  and  for  amending  an  Act 
made  in  the  last  Session  of  Parliament,  inti* 
tuled  "  An  Act  for  the  more  ^ectual  pre- 
venting  ^  eacessiee  and  deceitful  Gaming,'* 
as  relates  to  the  subject  of  Horse  Racing, 

I23d  March  1840J 

13  G,  2,  c.  19. — So  much  of  recited  act  as 
relntes  lo  horse  racing  repealed, — Whereas  an 
act  was  passed  in  the  thirteenth  year  of  the 
rei^  of  his  Majesty  King  George  the  Second, 
intituled  "  An  Ac*t  to  restrain  and  prevent  the 
excessive  increase  of  Horse  Races;  and  for 
amending  an  Act  made  in  the  last  Setnon  of 
Parliament,  intituled  'An  Act  for  the  more 
effectual  preventing  of  excessive  and  deceitful 
Gaminff :' "  And  whereas  doubts  have  arisen 
as  to  tue  meaning  of  certain  clauses  in  the 
said  act,  relating  to  the  subject  of  horse  racing ; 
and  wher«!as  several  pereons,  not  mtending  to 
offend  against  the  provisions  of  the  said  ad, 
have  been  subjected  to  vexatious  prooeedmgs 
at  law,  and  it  is  expedient  to  repeal  so  much 
of  the  said  act  as  relates  to  the  subiect  of 
horse  racing :  Be  it  enacted  by  the  Queen's 
most  excellent  Mi^jesty,  by  and  with  the  ad- 
vice and  conseut  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  aod  bv  the  authority  of  the 
same,  that  so  much  of  tne  said  act  made  and 
passed  in  the  thirteenth  year  of  the  rei^n  of 
his  said  late  Majesty  Kinff  Oeorge  the  Second 
as  relates  to  the  subject  of  horse  racing  be  and 
the  same  u  hereby  repealed. 

2.  Persons  sued  for  penalties  under  recited 
act  may  apply  to  thi  Court  from  which  any  suit 
has  issued  for  an  order  to  discontinue  it ;  and 
thereupon  the  Court  may  make  such  order. — As 
to  actions  commenced  tince  \st  Murch,  1840.— 
Not  to  CHu/fU'  perhvns  to  recover  back  mone 
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paid, — And  be  it  enacted,  that  Immediately 
after  the  passing  of  this  act  it  shall  be  lawful 
for  any  person  against  whom  any  ori^nal  writ, 
writ  of  summons,  suit,  action,  bill,  plaint,  or 
information  shall  have  been  sued  out,  com- 
menced, or  prosecuted  on  or  before  the  day  of 
the  passing  of  this  act,  for  the  recovery  of  any 
forfeiture  or  pecuniary  penalty  incurred  under 
the  said  set  made  ana  passed  m  the  thirteenth 
year  of  his  sdd  late  Majesty  King  George  the 
Second,  to  apply  to  the  Court  in  which  such 
original  writ,  writ  of  summons,  suit,  action, 
bill,  plaint,  or  information  shall  have  been 
sued  out,  commenced,  or  prosecuted,  if  such 
Court  shall  be  sitting,  or  if  such  Court  shall 
not  be  sitting  to  any  Jud^e  of  either  of  the 
Superior  Courts  at  Westmmster,  for  an  order 
that  such  original  writ,  writ  of  summons,  suit, 
action,  bill,  plaint,  or  information  shall  be 
discontinued,    upon    payment    of   the    costs 
thereof  out  of  pocket  incurred  to  the  time  of 
such  application  being  made,  such  costs  to  be 
taxed  according  to  the  practice  of  such  Court ; 
and  every  such  ("ourt  or  Judge,  as  the  case 
misy  be,  is  hereby  authorized  and  required, 
ijmon  such  application,  and  proof  that  suffi- 
cient notice  has  been  given  to  the  plaintiff  or 
informer,  or  to  his  attorney,  of  the  applica- 
tion to  make  such  order  as  aforesaid;  and 
upon  the  making  such  order,  and  payment  or 
tender  of  such  costs  as  aforesaid,  such  writ, 
suit,  action,  bill,  plaint,  or  information  shall 
be  forthwith  discontinued;  Provided  always, 
that  in  all  cases  in  which  any  such  writ,  suit, 
action,  bill,  pldnt,  or  information  shall  have 
been  sued  out  or  commenced  subsequently  to 
the  first  dav  of  March,  one  thousand  eight 
hundred  and  forty,  it  shall  be  lawful  for  such 
Court  or  Judge  as  aforesaid  to  make  such 
order  for  discontinuing  the  same,  without  pay- 
ment of  any  costs ;  and  in  every  such  case,  on 
the  malting  of  such  order,  such  writ,  suit, 
action,  bill,  plaint,  or  information  shall  be 
forthwith  discontinued :  Provided  always,  that 
nothing  herein  contained  shall  be  deemed  or 
taken  to  enable  any  person  to  recover  back 
any  money  paid  before  the  passing  of  this  act, 
in  pursuance  of  any  judgment  duly  obtained 
under  the  provisions  of  the  sud  last-recited 
act. 

3.  Act  may  be  amended ^  Sfc. — Aud  be  it 
enacted.  That  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  the  present 
session  of  Parliament. 

The  13  Geo.  3,  c.  19,  enacts,  that  no  plate 
under  the  value  of  50/.,  shall  be  run  for  by  any 
horse,  &c.,  under  a  penalty  of  200/.,  and  that 
no  person  shall  run  any  match  between  any 
horse,  &c.  for  any  sum  of  money,  plate,  &c., 
unless  at  Newmarket  or  Black  Hambleton ;  or 
such  sum  &c.  be  50/.  or  upwards.  No  action 
can  be  maintained  to  recover  a  wager  on  a 
race  for  a  smaller  stake  than  50/.  Johnton  v. 
Bann,  4  T.  R.  1 ;  and  see  Mv  MlUter  v. 
Haden,  2  Camp.  438. 


NEW  BILLS  IN  PARLIAMENT. 


IMPRISONMENT  FOR  DBBT  AMENDMENT  ACT. 

A  bill  for  further  amending  the  act  for 
abolbhing  arrest  on  mesne  process  was  brouifht 
in  by  the  Lord  Chancellor  on  the  23  July. 
It  recites  part  of  the  1  &  2  Vict.  c.  110,  and 
proposes  to  extend  the  provisions  of  that  act 
as  to  the  property  of  judgment  debtors,  as 
follows : 

That  the  aforesaid  provisions  of  the  said  act 
shall  be  deemed  and  taken  to  extend  to  the 
interest  of  any  judgment  debtor,  whether  in 
possession,    remainder,    or    reversion,     and 
whether  vested  or  contingent,  as  well  in  any 
such  stocks,  funds,  annuities,  or^  shares  as 
aforesaid,  as  also  in  the  dividends,  interest,  or 
annual  produce  of  any  such  stock,  funds,  an- 
nuities, or  shares;  and  whenever  any  such 
judgment  debtor  shall  have  any  estate,  right, 
title  or  interest,  vested  or  contingent,  in  posses- 
sion, remainder,  or  reversion,  in,  to,  or  out  of 
any  such  stock,  funds,  annuities,  or  shares  as 
aforesaid,  which  now  are  or  shall  hereafter  be 
standing  in  the  name  of  the  accountant  general 
of  the  ( 'ourt  of  Chancery,  or  the  accountant 
general  of  the  Court  of  Exchequer,  or  in,  to,  or 
out  of  the  dividends,  interest,  or  annual  produce 
thereof,  it  shall  be  lawful  for  such  judge  to 
make  any  order  as  to  such  stock,  funds,  an- 
nuities, or  shares,  or  the  interest,  dividends  or 
annual  produce  thereof,  in  the  same  way  as  if 
tlie  same  had  been  standing  in  the  name  of  a 
trustee  of  such  judgment  debtor :   provided 
always,  that  no  order  of  any  judge  as  to  any 
stock,  funds,  annuities,  or  shares  standing  in 
the  name  of  the  accountant  general  of  the 
Court  of  Chancery,  or  the  accountant  greneral 
of  the  ( *ourt  of  Exchequer,  or  as  to  the  interest, 
dividends,  or  annual  produce  thereof,  shall 
prevent  the  governor  and  company  oi  the  bank 
of  England,  or  any  public  company,  from  per- 
mitting any  transfer  of  such  stocks,  funds, 
annuiiies,  or  shares,  or  payment  of  the  interest, 
dividends,  or  annual  produce  thereof,  in  sudi 
manner  as  the  Court  of  Chancery  or  the  Court 
of  Exchequer  respectively  may  wrect,  or  shsJl 
have  any  greater  effect  than  if  such  debtor 
had  charged  sudi  stock,  funds,  annuities,  or 
shares,  or  the  interest,  dividends,  or  annual 
produce  thereof,  in  favour  of  the  judgment 
creditor,  with  the  amount  of  the  sum  to  be 
mentioned  in  any  such  order. 


REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 


The  petition  of  the  Incorporated  Law  So- 
ciety for  the  removal  of  flie  Courts  from 
Westminster,  wbjs  presented  by  the  Solici- 
tor General  on  Monday  last,  Pelitiona 
were  also  presented  with  the  same  object 
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from  the  attorneys  of  Halifax,  Brighton^ 
Derby,  and  the  county  of  Oxford. 

The  Solicitor  General  gave  notice  of  his 
intention  to  move  on  Tuesday,  the  4th 
Avgust^  for  "  a  Ck>mmittee  to  consider  of  the 
expediency  of  erecting  a  building  in  the 
neighbourhood  of  the  Inns  of  Ck>urt,  for  the 
Sitting  of  the  Courts  of  I^aw  and  Equity,  in 
lieu  of  the  present  Courts  adjoining  to 
Westminster  Hall,  with  a  view  to  the  more 
speedy,  convenient,  and  effectual  adminis- 
tration of  justice." 

We  understand  that  the  facts  which 
have  been  laid  before  the  Solicitor  General 
have  convinced  him  that  the  measure  is  a 
proper  one,  and  that  the  most  effectual  way 
of  brin^g  the  case  satisfactorily  before  Par- 
liament, will  be  by  the  appointment  of  a  Se- 
lect Committee,  before  whom  evidence  nuiy 
be  adduced.  If  it  can  be  shewn  in  the  terms 
of  the  motion  diat  "  the  administration  of 
justice  will  be  rendered  more  speedy,  con- 
venient, and  effectual,"  by  the  proposed  re- 
moval, we  feel  assured  that  such  of  the 
Judges  and  leading  Counsel  as  are  now  op- 
posed to  it,  will  be  induced  to  give  way. 

The  following  is  a  list  of  the  petitions 
which  have  been  presented,  and  those  which 
are  ready  to  be  presented. 

Petitions  presented  to  the  Hoose  of  Commons 
for  the  Removal  of  the  Courts  from  West- 
minster to  the  Neighbourhood  of  the  Inns 
of  Court 
From  the  Attorneys  and  Solicitors  of  the 
Metropolis,  Worcester, 

Incorporated    Law        Readio)(» 

Society,  Ru^by, 

North    and    South        Huddersfield, 

Shields,  Leeds, 

Stamford,  Kent, 

Nottingfham,  Oxford, 

Isle  of  Wi^t,  Derby, 

Warrin/rton,  Halifax, 

Burton-oD-Trent,  Brighton, 

Somersetshire,  Shrewsbury, 

Cheltenham,  Leii*ester, 

Lymingtoo,  Wakefield, 

Petitions  for  the  Removal  of  the  Court  noi  yet 
preeenied,  from  tlie  Attorneys  and  Solicitors 
of 
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Portsmouth, 

Plymouth, 

Devonport, 

Kidderminster, 

Norwich, 


Birmingham, 
Liverpool, 
Oswestry, 
Preston, 


In  addition  to  the  above,  there  is  a  pe- 
tition signed  by  ISO  Equity  Draughtsmen. 

\^'e  trust  the  proper  means  will  be  used  to 
procure  the  attendance  of  the  friends  of  the 
measure  in  support  of  the  Solicitor  General. 


RoLBS  and  r^ulations  made  by  the  Master 
of  the  Rolls  ror  the  management  of  the  Pub- 
lic Record  Office,  for  the  admission  of 
persons  to  the  use  of  the  records*  calendars, 
and  indexes,  and  the  amount  of  fees  to  be 
paid  for  the  same,  and  for  copies  of  records, 
pursuant  to  the  statute  made  and  passed  in 
the  parliament  held  in  the  first  and  second 
^ears  of  the  reign  of  her  present  Majesty, 
mtituled,  "An  act  for  keeping  safely  the 
Public  Records,"  the  same  to  oe  observed 
and  pud  in  the  said  public  office,  and  in  the 
record  offices  of  the  1  ower.  Rolls  Chapel, 
and  Chapter  House,  and  the  repositories  of 
the  records  of  the  King's  Bench  at  the 
Rolls  House,  the  Common  Pleas  in  the 
Carlton  Ride»  and  the  repositoiy  No.  3, 
Whitehall  Vard,  and  of  the  Excheouer  of 
Pleas  in  the  said  repository.  No.  3.  White- 
hall Yard,  and  all  such  other  record  offices 
and  rqK)sitories  as  shall  hereafter  be  brought 
under  the  regulations  of  the  said  act  by 
the  said  Master  of  the  Rolls. 

1.  The  public  office,  and  all  the  above  men- 
tioned offices  and  repositories  are  to  be  opened 
daily  from  ten  till  four,  excepting  on  Sundays , 
and  the  following  holidays,  vus. : 

May  *24th.  Her  Mi^jesty's  birthday. 
June  28th,  H  r  Majesty's  Coronation. 
Good    Frida)    and   Saturday  following, 
Easter  Monday  and  Tuesday. 
Whit  Monday  and  Whit  Tuesday. 
Christmas  day  to  New  Year's  day  indu* 
sive. 
And  such  days  as  may  be  appointed  for 
public  fasts  or  thanksjpvings. 

2.  A  book  is  to  be  kept  at  each  of  the  sidd 
record  offices  and  repositories,  in  which  each 
party  requiring  the  use  of  records  is  to  enter 
the  following  particulars^  viz. ;  date,  name  of 
pfurty  making  the  application,  reference  to  the 
record,  and  the  service  which  he  requires,  riz : 
inspection,  extract,  copy,  or  attendance  with  a 
record. 

3.  Upon  the  inspection  of  a  record,  the 
party  may  take  notes,  extracts,  or  copies  there- 
from, in  pencil,  as  he  may  think  fit. 

4.  Copies  are  to  be  made  and  delivered  ac- 
cording to  priority  of  application,  or  as  near 
thereto  as  the  nature  of  the  copy  will  admit  of, 
except  in  special  cases,  for  particular  reasons 
a8si||;iied. 

6.  No  assistant  keeper,  clerk,  or  other 
officer,  is  to  act  as  a  record  soUciter,  or  as  re- 
cord agent,  for  individuals,  otherwise  than  in 
the  discharge  of  his  official  duties. 

6.  No  stranger  is  to  be  allowed  to  have  any 
use  of  a  recoro,  excepting;  in  the  presence  ana 
under  the  inspection  of  an  assistant  keeper  or 
other  officer  of  the  establishment,  and  in  all 
cases  where  the  record  may  be  liable  to  be  in- 
jured or  damaged,  ihe  assistant  keeper  is  to 
give  such  directions  for  preventing  such  in- 
jury or  damage  as  the  case  may  require. 
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7.  Except  the  fees  under  mentioned,  no  fee 
nor  any  gratuity  or  reward  is  to  be  received 
by  any  officer  of  the  establbhment  from  any 
person  consulting  or  using  the  records ;  save 
only,  that  if  any  party  should  desire  to  obtain 
information  respecting  any  records  in  the  Rolls 
Chapel,  from  the  indexes  heretofore  belonging 
to  the  late  Mr.  Kipling,  the  assistant  keeper  of 
the  records  at  the  Rolls  Chapel  shall  (until 
further  arrangements  can  be  made  for  the  re- 
lief of  the  public)  be  at  liberty  to  receive,  for 
the  parties  who  may  be  entitled  thereto,  such 
fees  as  have  been  fieretofore  paid  for  the  use 
of  such  indexes. 

Table  of  Fees  to  be  psud  for  the  use  of  the  re- 
cords, calendars,  and  indexes,  and  for  copies 
of  records,  at  the  above-mentioned  record- 
offices  and  repositories* 

For  a  general  search  in  all  the  calendars 

or  indexes  of  each  office 0  1  0 

For  inspection  of  Records : 

[Tne  fee  to  cover  all  the  use  which 
may  be  made  of  the  record  for 
the  current  week.] 

Each  separate  roll  of  Chancery,  or 
other  roUofconsecutiveinrolments, 
exceoting  the  spedQcation  rolls  at 
the  Rolls  Chapel 0  i  0 

The  rolls,  files,  or  bundles  of  pro- 
ceedings of  courts  of  common  law 
each  year  (that  is  to  say,  the  records 
of  the  four  terms  to  be  covered  by 
thefee)    0  1  0 

Rolls  of  ministers'  and-  receivers*  ac- 
counts, court  rolls,  surveys,  ex- 
tents, terriers,  deeds,  and  miscel- 
laneous documents,  classed  topo- 
graphically under  one  head,  whe- 
ther of  parish,  town,  vill,  manor, 
lordship,  borough,  city,  deanery, 
archdeaconry,  or  diocese,  each  set 
or  series ^ 0  6  0 

Single  records  of  the  last-mentioned 
description 0  1  0 

Specifications  at  the  rolls  chapel, 
each,  and  which  is  to  include  the 
fee  for  search 0  1  0 

Post-mortem  inquisitions,  and  other 
inqubitions  upon  the  file,  returns 
to  commissions,  pedes,  chirographs, 
and  concords  of  fines  0  1  0 

General  inspection  of  the  last-men- 
tioned documents  as  to  any  family 
or  place 0  5  0 

Rolls  of  parliament  or  other  parlia- 
mentary proceedings,  each  parlia- 
ment      0  1  0 

Proceedings  in  courts  of  equity,  each, 
suit  0  1  0 

Every  bound  book,  portfolio,  or 
voiumt,  without  reference  to  the 
nature  or  number  of  the  documents 
which  it  may  contain 0  1  0 

All  other  documents  not  before  enu- 
merated, each 0  10 

[If  the  number  bonaji^le  required 
for  prosecuting  any  search  rela- 
ting to  any  fawy,  place,  or  sin- 


gle object  of  inquky,  shall  ex* 
cede  five,  then  it  shall  be  in  the 
discretion  of  the  assistant  keeper 
to  remit  the  fees  for  aU  above 
that  number.] 
For  copies  of  records : 

Under  three  folios  of90  words 0  16 

Above  three  folios,  per  folio 0  0  6 

[The  fee  for  inspectinn  of  a  record 
to  be  deducted,  if  a  copy  be  taken 
from  the  record  produced.! 
For  examination  and  authentication : 

Under  three  folios  if  required  0  1  6 

Above  three  folios,  per  folio,  if  re- 
quired   00  6 

For  enrolment  of  any  specification 

per  folio 006 

For  annexing  drawings  or  maps  to 

any  enrolment  or  specification  ....  0  I  0 
For  attendance,  at  the  bar  of  the 
House  of  Lords,  or  elsewhere,  for 
the  purpose  of  producing  records 
(includinif  the  production  thereof), 
or  for  gtring  evidence  upon  tke 

records,  per  diem 2  2  0 

Attending  the  Master  of  the  Rolls  on 
a  vacatur    0  5  0 

(Signed) 

LoMgdaU^  M.  R. 
RuUb  House,  MJulyy  1840. 
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VOTB  OP  TBAXK8  TO  WM  •  SBTM DVB,  SBQ. 

Wb  have  procured  an  extract  from  "The 
Brighton  Gazette."  of  the  2d  July,  in  vrbldi  a 
Report  appears  of  a  vote  of  thanks  passed  to 
ff^m,  Seymour,  Esq.,  of  Brighton,  on  his  re- 
tuing  from  the  bench  of  magistrates.  Mr. 
Seymour  practised  as  a  Solicitor,  in  London, 
for  upwards  of  thurty  years,  and  held  a  very 
eminent  rank  in  his  profession*  He  vras  one 
of  the  members  of  the  Committee  of  Manage- 
ment of  the  Law  Institution  on  its  ordinal 
formadon.  He  retired  from  Practice  in  the 
year  1829,  and  was  soon  after  appoiated  one 
of  the  Magistrates  of  the  county  of  j^ussex. 

"  The  Midsummer  sessions  for  the  caatem 
division  of  the  county  commenced  at  the 
count}^  hall,  Lewes,  on  Monday.  After  the 
commission  had  been  opened  In  the  Crown 
Court,  the  magistrates  adjourned  to  the  grand 
jur^  room,  for  the  transaction  of  the  county 
business.  The  Earl  of  Cliichester  (ChMrman 
of  the  Sessions)  presided ;  and  among  the  ma- 

Sistrates  present  were  Sir  C.  M.  Lamb,  Bart., 
ir  M.  P.  Miclethwaite,  T.  IVtington,  Esq., 
R.  W.  Blencowe,  Esq..  R.  GearTEsq.,  H.  W. 
Blaauw,  Esq.,  <;aptain  Shiffner,  R.  Trotter, 
Esq.,  A.  Donovan,  Esq.,  G.  C.  Comthope, 
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Esq.,  R.  Btreatfleld,  Esq.,  Captain  Willard, 
I.  N.  \Mgney,  Esq,,  T.  Richardson,  Esq., 
Major  Paine,  Lieutenant-Colonel  Ellwood,  T. 
W.  Scott,  Esq.,  R.  Pedder,  Estj.,  J.  Hoper, 
Esq.,  Major  Allen,  W.  Haslewood,  Esq ,  J. 
Kiloian,  Esq.,  P.  W.  Hick,  Esq.,  R.  Heaviside, 
Esq.,  and  P.  H.  Pedder,  Esq. 

**  Captain  Sktffher  then  rose  to  move  that  the 
thanks  of  the  Court  be  given  to  Mr.  Seymour 
for  his  conduct  during  the  time  he  had  acted 
as  a  magistrate.  There  were  some  occasions 
when  he  had  differed  from  Mr.  Seymour;  but 
at  the  same  time  he  could  not  hut  express  the 
sense  which  he  entertained  of  Mr.  Seymour's 
sernces  and  unwearied  attention,  and  also  of 
his  arrangement  of  business  to  be  brought 
under  the  consideration  of  the  Court.  For- 
merly the  magistrates  had  felt  great  inconve- 
nience in  consequence  of  not  knowing  till  they 
came  into  Court  what  business  was  to  be  tran- 
sacted s  but  this  inconvenience  was  removed 
by  an  arrangement  introduced  by  Mr.  Sey- 
mour, who  had  also  rendered  great  service  by 
presiding  as  chairman  at  the  (|uarter  sessions. 
t^tain  Shiffner  then  moved  the  following 
resoladon  t*— '  That  the  thanks  of  this  Court 
be  offered  to  Mr.  Seymour,  for  the  zeal  and 
ability  with  which  he  discharged  the  duties  of 
a  ma^strate  of  this  division  of  the  county,  and 
especially  for  the  indefatigable  attention  which 
he  has  so  constantly  and  beneficially  applied 
to  our  house  of  correction.' 

'*  Mr.  Gear  had  much  pleasure  in  seconding 
the  motion.  It  had  been  his  good  fortune  to 
act  in  conjunction  with  Mr.  Seymour  as  a 
visiting  magistrate,  and  there  could  be  only 
one  opinion  of  the  value  of  Mr.  Seymour's 
services  in  that  capacity.  His  great  object 
was  to  promote  public  justice,  ana  to  promote 
it  in  connexion  vfiih  the  improvement  of  the 
persons  who  had  offended  tne  laws.  He  did 
this  by  the  measure  which,  on  his  proposition, 
%vas  carried,  for  making  separate  cells ;  and  he 
(Mr.  Gear)  thought  that  there  was  no  one 
measure  which  the  magistrates  had  adopted  so 
much  to  the  advantage  of  the  public  as  that. 
But  for  this,  they  would  have  had  much  more 
crime ;  and  the  country  must  of  course  have 
been  put  to  much  greater  expenses.  In  an 
economical  point  of  view,  Mr.  Seymour's  ser- 
vices had  been  invaluable;  but  there  was  a 
principle  involved  in  the  measure,  which  was 
of  much  greater  consequence,^  the  principle 
of  morality.  The  separation  of  the  prisoners 
had  certainly,  more  than  anything  else,  con- 
tributed to  the  improvement  of  their  morals ; 
and  he  thought  it  would  tend  to  the  happiness 
of  Mr.  Seymour,  in  his  last  moments,  to  think 
that  he  had  effected  so  much  good,  not  to  the 
public  only,  but  also  to  the  unfortunate  class 
of  persons  whom  they  were  called  upon  to 
punish.  He  (Mr.  Gear)  seconded  the  motion 
with  much  pleasure. 

'*  Chairman. — I  am  sure  that  in  putting  this 
resolution  to  the  Court,  they  Scarcely  expect 
that  I  could  do  so  in  silence,  when  it  must  be 
kuoYvn  to  many  of  the  magistrates  present  how 
many  years  I  have  been,  not  only  a  brother 
magistrate  of  Mr.  Seymour,  but  on  the  most 


intimate  and  confidential  terms  ^vlth  him.    I 
have  long  felt,  and  indeed  have  ever  felt  since 
I  have  had  the  honour  of  being  a  magistrate 
in  this  county,  and  had  the  pleasure  of  know- 
ing Mr.  Seymour,  that  he  was  one  of  the  most 
active  and  useful  magistrates.    Captain  Shiff- 
ner and  Mr.  Gear  have  already  alluded  to  his 
public  services,  and  there  are  two  of  those  ser- 
vices of  which  I  am  not  so  competent  to  speak 
as  others, — I  mean  his  conduct  on  the  bench 
and  in  Court,  because  the  success  and  ability 
with  which  he  discharged  the  duties  of  these 
functions  I  can  only  know  by  report.    But 
with  regard  to  the  value  of  his  services  here^ 
and  still  more  as  visiting  justice  of  the  Lewes 
house  of  correction,  I  can,  without  undue  par* 
tiality,  say  that  I  think  the  county  is  not  in- 
debted to  any  individual  magistrate  more  than 
to  Mr.  Seymour.    I  perfectly  agree  with  Mr. 
(lear,  that  the  great   improvements   in  the 
house  of  correction  are  mainly  owing  to  the 
zeal  and  attention  of  Mr.  Seymour,  not  only 
in  pronosmg  the  new  arrangements,  but  for 
the  inaefatigable  manner  in  which  he  watched 
the  carrying  out  of  that  measure ;  and  when 
the  Court  remember  that  that  has  been  during 
a  considerable  number  of  years,  and  up  to  the 
moment  when  Mr.  Seymour  felt  it  incumbent 
on  him,  from  his  increanng  years,  to  retire 
from  the  office  of  magistrate,  I  think  we  must 
admit  that  he  has  shewn  a  degree^  of  perse- 
vering diligence  in  the  cause  of  prison  disci- 
pline, and  the  performance  of  the  duties  of  a 
magistrate,  which  is  scarcely  ever  to  be  met 
with.  (Hear,  hear.)    With  regard  to  the  suc- 
cess of  his  efforts,  and  the  efforts  of  those  who 
have  acted  with  him  in  promoting  the  im- 
provements of  the  house   of  correction   at 
Lewes,  I  do  believe  that  at  the  present  mo* 
ment,  if  it  were  not  for  the  inconvenience  of 
the  prison,  owing  to  its  unfortunate  construc- 
tion, it  would  be  the  best  prison  in  the  kinj;- 
doni.    If  the  constant  attention  of  the  magis- 
trates to  the  most  minute  concerns  of  the 
prison  and  to  the  conduct  of  the  officers, — if  a 
constant  attention  to  the  wants  of  the  officers 
and  the  prisoners,— if  these  be  important  and 
valuable  services   for  us  to   render   to   tlic 
county,  then  I  am  sure  that  Mr.  Seymour  has 
{>et  us  a  most  remarkable  example  in  those 
duties;  for  no  man  has  been  more  diligent, 
more  attentive,  and  more  successful  than  he 
has  been.    I  need  hardly  say  that  I  have  i^reat 
pleasure  in  reading  this  resolution  to  the  Court. 
"  His  Lordship  then  read  the  above  ref  ulu- 
tion,  which  was  put  and  carried  unanimously ; 
and  on  the  motion  of  Captain  Shiffner,  the 
noble  Chairman  was  requested  to  communi- 
cate it  to  Mr.  Seymour." 


THE  STUDENT'S  CORNER. 


WILL  OF  LBA8KHOLD8. 

A  TBSTATOR  bcqtieathed  to  his  only  brother, 
his  eaecutwe,  administrtttors^  and  assigns^  a 
small  leasehold  property,  but  the  brother  died 
intestate  before  testator,  leaving  a  wite  and 
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faiDily.  The  testator  then  died  without  re- 
publiflhing  his  vr'Hl,  but  left  no  family, — he  left 
a  sister's  son  also,  to  whom  he  rave  nothing. 
These  different  events  happened  previous  to 
the  late  will  act  passing.  Did  the  bequest  be- 
come lapsed }  if  so,  would  the  property  belong 
to  the  cnildren  of  the  brother,  and  the  son  or 
the  sister  of  testator,  jointly  i  Or  would  it  be- 
long to  the  representative  of  the  brother  alone 
on  letters  of  administration  being  taken  out,  the 
same  being  given  to  him,  his  executors,  admin- 
istrators and  a88]^n8,--and  who  should  take  out 
such  administration,  his  widow  being  living  ? 

I  presume,  the  bequest  became  lapsed,  and 
consequently,  divisable  between  the  children  of 
the  brother,  and  the  son  of  the  sister  of  testator. 
I  believe  it  makes  no  difference,  even  if  it  be 
expressed  to  a  person,  hi$  executors,  adminU- 
traiori  and  aisigns,  as  they  would  take  (if  it 
did  not  become  lapsed,)  without  any  such  ck- 
pression.— See  I  P.  Wms.  83 ;  4  Yes.  435 ; 
3  Bro.  C.  C.  128, 142,  143. 

A  Subscriber. 


LANDLORD  AND  TENANT. — CONSTRUCTION  OV 

TENANCY. 

A  memorandum  of  agreement  is  entered 
into  on  the  following  terms  and  conditions : — 
^.  agrees  to  let,  and  B.  to  take  certain  un- 
furnished apartments  in  A*%  dwelling  house, 
by  the  description  therein  contuned,  "at  and 
atter  the  yearly  rent  of  twenty  pounds,  payable 
quarterly,  and  it  is  agreed  by  and  between  the 

Karties  hereto,  that,  three  month's  notice  shall 
e  deemed  good  and  sufficient  notice  to  quit." 
(Signed  by  the  parties.) 

A  note  is  subscribed  in  the  hnndwriting  of 
one  of  the  parties,  but  not  signed  bv  either,  as 
follows :  *'  Rent  to  commence  from  Lady 
Day,  1840." 

The  question  is,  what  notice  can  B.  demand 
to  determine  the  tenancy  ?  or  rather  would  it  be 
deemed  a  yearly  tenancy,  requiring  six  months' 
notice  to  quit,  such  notice  to  expire  at  the  de- 
termination of  the  current  year,  or  would  three 
months'  notice  be  sufficient  ?  and  in  that  case, 
should  or  should  not  the  notice  expire  at  the 
end  of  the  current  year  ? 

I  find  two  cases,  one  of  which  states  that  a 
general  letting  at  a  yearly  rent,  makes  a  vearly 
tenancy,  though  the  rent  is  received  at  snorter 
periods,  and  any  quarter's  notice  to  quit  is 
agreed  upon :  R,  v.  Herismonceaux,  7  B.  &  C. 
551 ;  the  second  states,  that  a  tenancy  deter- 
minable at  a  quarter's  notice,  without  more,  is  a 
quarterly  tenancy.     Kemp  v.  Derrit,  3  Camp. 

Studiosub. 


THE  EQUITY  JUDGES  BILL. 


This  Bill,  we  regret  to  say,  was  withdrawn 
on  Thursday  for  the  present  Session,  thus 
justifying  our  own  gloomy  anticipations. 
It  would  have  been  impossible  to  have  car- 


ried through  an  opposed  bill  in  the  present 
advanced  period  of  the  Session,  and  a  stre- 
nuous opposition  to  it  was  threathened  by  Sir 
Edward  Sugden.  As  we  have  already  had 
occasion  to  remark  in  this  Number,  the 
longer  the  remedy  for  an  admitted  grienmoe 
is  postponed,  the  more  extensive  must  that 
remedy  be,  and  thus  will  it  be  with  Chan- 
cery Reform.  The  mere  appointment  of 
new  Judges  will  not  be  sufficient  next  year ; 
it  must  at  least  be  accompanied  by  a  tho- 
rough reform  of  all  the  offices  connected 
with  the  Court.  We  shall  advert  to  this 
subject  more  at  length  in  our  next  Number. 

SELECTIONS 
FROM  CORRESPONDENCE. 


EQUITY  OF  BBHBMPTION. 

In  Fonblanqne  on  Equity,  fith  edit.  2d  vol. 
p.  268,  in  note,  it  is  stated,  with  reference  to 
an  equity  of  redemption,  that  the  right  u>  re> 
deem  is  not  confined  to  the  mortgagor,  his 
heirs,  executors,  assignees,  or  subsequent  in- 
cumbrancers, but  extends  to  all  persons  claim- 
ing any  interest  whatever  in  the  premises  as 
against  the  mortgagor ;  but  the  cases  cited  in 
support  of  the  doctrine  laid  down  are  all  cases 
in  wluch  deeds  of  conveyance,  or  some  actual 
or  attempted  transfer,  of  an  estate  had  ueen 
executed  bv  the  mortgagor  to  the  party  seek- 
ing the  redemption.  Would  a  purchaser  of 
the  equity  of  redemption  of  a  leasehold  estate, 
who  has  a  mere  contract  from  the  mortgagor, 
be  entitled  to  give  the  mortgagee  six  month's 
notice  of  his  intention  to  pay  off  the  incum- 
brance, and  at  the  expiration  uf  that  period, 
upon  tendering  principal  and  interest,  to  re- 
quire a  transfer  to  himself  of  the  mortgagee's 
estate,  although  no  legal  conveyance  of  the 
equityof  redemption  should  have  been  executed 
by  the  mortgagor? 

It  seems  to  me  that,  under  the  general  rule 
of  equity,  that  what  has  been  contiBcted  to  be 
done  shall  be  considered  as  actually  done,  he 
would  be  so  entitled,  but  perhaps  some  other 
correspondent  mav  be  enabled  to  point  out  a 
case  in  which  reaemption  has  been  decreed 
under  similar  circumstances.  PAUita 


LBOAL  BXAMINATION  DISTINCTIONS* 

With  the  remarks  of  an  Articled  Clerk,  in 
the  number  of  the  1 1th  July  I  perfectly  agree, 
and  I  think  there  will  be  found  but  few,  who 
can  "  shew  cause,"  why  we  are  to  be  deprived 
of  a  benefit  which  is  enjoyed  by  the  students  of 
every  other  profession.  It  has  been  sidd  that 
all  articled  clerks  have  not  eaual  advantages 
during  their  plerkship,  some  being  in  offices 
where  but  little  time  is  allowed  for  private 
study;  and  others  baring  masters,  vrho  so 
long  as  the  business  of  the  office  is  uninter* 
rupted,  care  but  Utile  for  the  improvement  of 
their  pupils,  who,  at  the  expiration  of  thehr 
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clerkship,  find  that  they  have  then  to  pass  an 
examination  for  which  they  are  totally  unpre- 
pared. 

Admittinjf  this  to  be  true,  it  must  still  be 
allowed,  that  in  6  ve  years  a  young  man  (unless 
he  18  extremely  negligent)  has  ample  time  to 
qualify  himself  to  answer  correctly  any  (|ue8- 
tion  in  those  branches  of  the  law  to  which  his 
study  has  been  particularly  directed,  and  I 
think  that  instead  of  two  prizes  only  being 
Kiven,  if  one  were  given  in  each  cku,  and  as  the 
chance  of  obtaining  the  distinction  is  propor- 
donably  greater,  so  also  will  be  the  efforts 
made  by  tnose  candidates  desirous  of  proving 
themselves  worthy  of  it.  M.  G.  S. 


ADMISSION  IN  BANKRUPTCY. 

We  think  enough  has  been  said  about  ad- 
missions in  bankruptcy ;  but  we  may  add  from 
Mr.  Bagley's  Practice,  the  following  practical 
directions : 

*'  Let  the  attorney  obtain  a  certificate  of  his 
admission  in  the  Court  of  Queen's  Bench  &c. 
from  the  Master's  Office,  and  take  this  with 
his  own  affidavit  of  being  an  attorney,  and  also 
of  the  dale  of  his  admission,  and  tnat  he  has 
taken  out  his  aDniial  certificate,  to  the  office  of 
the  Court  of  Review.  The  affidavit  must  be 
sworn  before  the  Court  of  Review  if  the  attor- 
ney retfde  In  Lnndon  or  within  ten  miles  ther*  of, 
ancl  if  eiiewhere,  before  a  master  in  ordinary 
or  extraordinary  in  chancery  (R.  H.  2  W.  4, 
i  D.  a  C.  23.)  The  Court  will  then  make  an 
order  for  the  admission  of  the  attorney,  upon 
which  the  r^^trar  enrols  his  name  in  a  book 
kept  for  that  purpose.  Pay  for  admission  and 
enrolment  5i." 

Oar  correspondent  will  now  perhaps  under- 
stand what  was  meant  by  the  allusion  to  his 
being  a  country  solicitor.    £d. 


SUPERIOR  COURTS. 


l4ir)r  Cgancrllor'if  Court. 

PKACTICB.— -DE  CONTUMACE  CAPIENDO. 


ji  writ  de  contumace  capiendo  having  be- 
come ineffectual,  in  consequence  of  an  ap- 
plication for  a  prohibition,  which  was  re- 
cused, this  Court  ordered  u  new  writ  to  be 
issued,  beif^  satisfied  by  affidavit  that  the 
party  teas  in  contempt. 

This  was  an  application  for  an  order  on  the 
cursitor  to  issue  a  new  writ  de  contumace  ca- 
IHendo  against  a  defendant  in  a  suit  in  the 
Ecclesiasdcal  Court,  intituled,  The  Queen  on 
the  prosecution  of  William  Jottv  and  fFilliam 
Berrtdge  ▼.  William  Baines,  which  was  insti- 
tuted by  the  Churchwardens  of  the  parish  of 
St.  Martin's,  Leicester,  against  the  defendant, 
for  subtraction  of  church  rates.  A  decree  was 
pronounced  against  him  in  the  Court  of  Arches 
for  2/.  5s,  rates,  and  125/.  3s.  Od.  costs ;  and 
for  nonpayment  he  was  pronounced  in  con- 
tempt ;  and  upon  significavit  from  the  Judge 


of  the  Court  of  Arches  a  writ  de  contumace  ea* 
piendo  was  issued  against  the  defendant  on  the 
6th  of  June,  183!^,  returnable  on  the  2d  of 
November  of  that  year,  and  it  was  duly  en- 
rolled in  the  Queen's  Bench.  Notice  was 
then  given  by  the  defendant  to  the  nrosecutors^ 
that  application  would  be  immediately  made 
to  the  (*ourt  of  Queen's  Pench  for  a  writ  of 
prohibition,  and  such  application  was  accord- 
mgly  made  on  the  10th  of  June,  1839;  but 
that  Court  did  not  adiudicate  on  the  matter 
until  the  11th  of  last  June,  when  the  defen- 
dant's application  was  refused. 

Mr.  Duvon,  after  stating  the  facts,  said  that 
nothing  could  be  done  on  the  writ  pending 
the  application  for  the  prohibition,  and  it  was 
useless  after  the  return  day  had  expired ;  and 
the  course  to  be  pursued  was  to  issue  a  new 
writ,  as  was  done  in  the  case  of  Res  v.  Eyre  * 
which  was  precisely  in  point.    There  a  writ 
de  excommunicato  capiendo,  issued  out  of  Chan- 
cery, was  enrolled  in  the  King's  Bench  ;  but 
upon  exceptions  being  taken  to  it,  that  Court 
made  a  rule  on  the  prosecutor  to  shew  cause 
why  the  delivery  out  of  the  writ  of  capias  to 
the  sheriff  should  not  be  stayed.    Before  an 
opportunity  came  of  shewing  cause,  the  return 
of  the  writ  was  out,  and  the  prosecutor  sued 
out  another  writ  e  cancellaria,  and,  to  prevent 
the  loss  of  that,  desired  that  the  defendant 
might  at  once  take  his  exceptions  to  it  by  a 
motion  to  quash,    'i'he  defendant  accordingly 
took  bis  exceptions,  the  first  of  which  was, 
that  the  former  writ  being  enrolled  in  B.  R., 
the  Chancellor  could  not  issue  a  second  writ ; 
but  by  5  Eliz.  c.  23,  such  writ  was  to  issue 
from  banco  Regis,    To  that  it  was  answered 
by  the  prosecutor  that  that  act  related  only  to 
the  case  when  the  first  writ  had  actually  issued, 
and  the  sheritf  had  returned  mm  est  inventus, 
when  the  court  can  fine  him  if  they  see  occa- 
sion, and  issue  capias,  alias  and  pluries.     The 
Court  held  that  the  answer  was  right ;  if  the 
first  writ  had  been  actually  quashf  d,  the  pro- 
secutor must  have  gone  to  the  Chancellor  for 
another.  '  In  the  present  case  the  writ  was  not 
quashed,  but  it  was  ineffectual  after  the  return 
was  out.    There  was  another  case  equally  in 
point,  in  which  the  former  case  is  referred  to. 
It  is  The  King  on  the  prosecution  of  Blahe  v. 
Blahefi  where  the  defendant  was  arrested  by 
the  sheriff's  officer  on  a  warrant  granted  up(;n 
a  writ  de  contumace  capiendo,  issued  out  of 
Chancery,  and  being  brought  before  a  jud/:  e 
at  chambers  by  writ  of  habeas  corpus,  he  v(»8 
discharged  on  the  ground  that  the  writ  was  ir- 
regular, not  having  twenty  days  to  run  between 
the  teste  and  the  return,  as  required  by  the  5ih 
Eliz.  c.  23,  s.  2.    Immediately  after  his  dis- 
charge, and  before  he  had  time  to  return  home, 
the  defendant  in  that  case  was  again  arrested 
on  a  warrant  granted  on  a  second  writ  de  con* 
tumace  capiendo  for  the  same  matter,    lliat 
arrest  was  held  to  be  irregular,  as  by  the  for- 
mer discharge  the  defendant  was  protected 
redeundo,  but  an  objection  taken  to  the  second 
writ  from  chancery,  that  it  was  sued  out  with- 


>  2Stra  1189. 


»  4  Barn.  &  Adol.  355. 
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oQt  any  return  to  tbe  first,  (which  is  the  point 
in  the  present  case)  ^vas  overruled  by  Lord 
Den  man  and  Mr.  Justice  Parke,  who  held  that 
writ  to  De  regular  on  the  authority  of  the  case 
of  Re.r  V.  Eyre.  ITie  application  now  was  for 
a  new  writ.   The  facts  were  verifieti  by  affidavit. 

The  fjorfi  Chancellor,  after  loolcing  into  the 
case  of  The  King  v.  Blakey  said  he  wished  to 
consider  the  point.  His  lordship  on  a  subse- 
quent day  said,  that  not  bein|2f  quite  satisfied 
with  the  statement  of  the  case  referred  to 
{The  King  v.  Bbtke,  4  Barn.  &  Adol.)  he  ob- 
tained  from  Mr  Col vi lie  (one  of  the  registrars) 
notes  of  several  cases  from  the  registrar's  book, 
in  one  of  these,  which  happened  in  17^6,  an 
application  was  made  to  this  Court  by  one 
Holland,  against  whom  a  writ  de  excommunu 
cftto  capiendo  had  issued  to  supersede  that  writ. 
The  court  did  supersede  or  stay  it  accordingly, 
and  it  expired  by  exceeding  the  return  without 
being  executed^  as  in  the  present  case.  But 
Hill,  the  prosecutor  in  that  case,  having  after- 
wards applied  to  the  court  and  shewn  that  the 
iftperseaeas  was  obtained  by  surprise,  and  also 
that  Holland  still  refused  to  appear  in  the 
bishop's  court,  and  was  therefore  declared  in 
contempt,  and  that  the  cursitor  refused  to 
make  out  a  new  writ  de  excommunicato  capiendo, 
and  praying  that  the  cursitor  might  be  ordered 
to  make  out  a  new  writ,  that  order  was  ac- 
cordingly made  by  the  court.  That  case  ap- 
pearecT  to  be  exactly  in  point,  but  the  cases 
referred  to  upon  the  application  were  not ; 
the  order  may  issue  to  tne  cursitor.  It  ap- 
peared from  the  notes  of  the  cases  furnished 
to  his  lordship,  that  there  must  be  in  all  cases 
a  perfect  tignificavit  from  the  ecclci^iustical 
court  shewing  that  the  party  was  cited  to 
appear,  and  that  he  was  regularly  in  contempt. 

The  Queen  on  the  prosecution  of  Jolly  and 
others  V.  Buines,  Sittings  at  Lincoln's  Inn, 
July  18th  and  24th,  1840. 


tSice  C^anccllar'ir  eTot^rt. 

PRACTICB. — PARTIK8  TO  IBSUK. 

Where  an  issue  is  directtd  at  the  instance  of 
an  heir  at  law  to  try  the  validity  nfa  will, 
the  Court  will  not  compel  devisees  in  re- 
mttindtr  to  be  made  parties  for  the  purpose 
i/ concluding  their  right  to  a  further  trial, 
upon  the  ground  that  the  heir  should  not 
be  tttice  vtaed. 

Charles  Robert  Blundell,  late  of  Ince  Blun- 
dell  in  the  county  of  Lancaster,  Esq.,  being 
seised  of  real  estates  of  considerable  value,  by 
his  will  dated  the  28th  of  November  18.34,  de- 
vised to  trustees  all  his  manors,  messuages  and 
real^  estate,  except  certain  hereditaments 
specifically  devised,  upon  trust  to  permit  the 
second  son  of  £dward  Weld,  of  Luhvorth,  in 
the  county  of  Dorset,  Eso.,  to  take  the  rents 
for  his  lite,  and  after  his  decease,  to  hold  the 
same  for  the  first  and  every  other  son  of  the 
said  Edward  Weld  in  tail  male  in  strict  settle- 
ment, with  divers  remainders  over.  The  testa- 
tor died  on  the  aoth  of  October  1837,  leaving 


Thomas  Stonor,  now  Lord  Gtmoya,  tbe  ddot 
son  and  heir  of  Catherine  Stouor,  Ae  staler  of 
the  testator,  and  the  testator's  sijrter  Elizabeth 
Tempest,  his  co-heirs.  Theplaiiitiff',  who  is 
the  second  son  of  Joseph  Weld  formerly  of 
Lulworth,  instituted  this  suit  for  the  purpose 
of  recovering  possession  of  the  estates  compre- 
hended in  the  devise  to  the  second  sod  of  Ed* 
ward  Weld,  and  stated  various  circnnistanccs 
to  shew  that  the  testator  used  the  name  of 
Bdward  by  mistake,  and  that  the  plaintiff  aad 
his  children  were  the  parties  intended  to  be 
devisees  The  co  heirs  dicpoted  the  will  al- 
together, on  the  ground  of  incompeleacy;  and 
an  issue  having  been  directed  at  their  instance, 
the  matter  now  came  before  the  C  *ouit  for  tbe 
purpose  of  settling  the  terms  of  such  issue. 

Puny  for  the  co-heirs,  insisted  that  all  the 
devisees  should  be  at  liberty  to  appear  upon 
the  issue,  in  order  that  they  might  be  bomMl 
by  the  finding  of  the  jury,  and  the  order  of 
the  court  in  pursuance  of  it,  otfaenriae  the 

auestion  might  be  revived  by  tlioae  in  remain- 
er,  and  the  heirs  would  be  twice  Tezed.  He 
cited  Pindar  v.  Smith,  Mad.  &  Geld.  48,  and 
Wright  V.  Tatham,  2  Russ.  &  M.  I« 

Jacob,  for  the  heirs,  and  K.  Brmee^  for  the 
devisees,  objected  to  the  issue  being  submitted 
in  this  form,  and  contended  that  such  aa 
arrangement  could  only  be  made  with  the  oon» 
currence  of  the  devisees,  whose  interests  weie 
sought  to  be  bound ;  and  as  they  objeded,  the 
issue  must  go  in  the  usual  form. 

The  f^ice  Chancellor  was  of  opinion  that  he 
could  not  direct  the  issue  in  the  form  reqfuired 
by  Mr.  Parry,  and  ultimately  it  was  agreed 
that  an  issue  devisavii  vet  nam  should  be  tried 
at  the  next  assizes  for  the  county  of  Laneuter, 
on  the  alleged  will  of  the  :^th  of  November, 
1834,  the  plaintiff  in  this  suit  being  the  plain- 
tiff at  law,  and  the  defendants.  Thomas  Lord 
Camoys  and  Elizabeth  Tempest,  being  the  de- 
fendants at  law ;  and  it  was  referred  to  the 
Master  to  settle  the  issue  in  case  the  parties 
differed  about  the  same.  All  bo<^s,  papers 
and  documents  in  the  possession  of  any  of  the 
parties  to  be  produced  before  the  Master  before 
the  1  Itb  of  August  next,  and  any  of  the  parties 
to  be  at  liberty  to  inspect  and  lake  copies^  &c. 
The  depositions  taken  in  the  cause,  of  witnesses 
since  dead,  or  who  may  be  unable  to  attend  to 
be  examined,  to  be  read  on  the  trial  of  the 
issue. 

Blundell  ▼.  Gladstone,  July  23,  1840. 


lUilM  Catirt* 

MORTGAGE. — ANMUAb  RI8T8. 

Where  an  arrear  of  interest  it  dm€  mpo»  a 
mortgage  at  the  time  a  mortgngee  tmkts 
possession  of  the  mortgaged  property  the 
mortgagor  is  not  entitird  to  interni  on  amy 
surplus  rent  received  by  the  mwrigagte 
after  satisfaction  of  the  interest  mmmtnlfy 
prryuble  on  the  mortgage. 

The  bill  in  this  case  was  filed  by  the  plaintiff 
against  the  defendant  as  assignee  of  a  mort- 
gage for  an  account  and  redemption.    A  de- 
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cree  was  made  for  the  usiial  reference  to  the 
Master  to  take  the  accounta,  and  the  Master 
lia?ing  made  hia  report,  the  cause  now  came 
on  for  hearinsT  on  exceptions  and  further  di- 
rections. The  mortf^age  was  executed  in  the 
year  1810  for  1000/.,  and  was  assigned  to  the 
defendant  in  1816 1  but,  previous  to  such  4is. 
signmenty  he  had  purchased  part  of  the  pro- 
perty, so  that  the  annual  interest  became  re- 
duced to  361.  lOf.  In  1816  the  defendant  en- 
tered into  possession  of  the  mortfj^ed  pre- 
mises, there  being  at  that  time  about  two 
years*  arrear  of  interest  due  on  the  mortgage, 
and  the  defendant  having  subseauently  re- 
ceived on  account  of  the  rents  and  profits  of 
the  mortgaged  property  much  more  than  was 
sufficient  to  pay  on  the  arrears  of  interest  due 
to  him  and  to  xeep  down  the  accruing  interest, 
the  principal  question  wus,  whether  the  plain- 
tiff was  entitled  to  annual  rests,  and  to  charge 
the  defendant  with  interest  on  the  surplus  rents 
which  he  had  for  several  years  received  after 
aatisfaction  of  the  interest  due  to  him. 

Pemberton  and  Coleridge,  for  the  plaintiff, 
contended  that  the  amount  of  the  purchase 
money  for  that  part  of  the  property  which  the 
defendant  had  purchased  ou^ht  to  be  set-off 
against  the  interest  which  had  accrued  due 
previous  to  the  defendant  taking  possession, 
and  that  being  more  than  sufficient  for  such 
purpose,  there  were  in  fact  no  arrears  due  to 
the  defendant  at  the  time  he  took  possession. 
The  defendant  had  no  right,  under  colour  of 
retaining  this  sum,  to  deprive  the  plaintiff  of 
an  advantage  in  taking  the  accoimts,  which,  if 
the  defenoant  had  properiy  appropriated  the 
mon^  in  hts  hands,  he  wotud  undoubtedly 
have  been  entitled  to. 

T%nmeff  and  Montagu,  for  the  defendants, 
cited  Dmris  ▼.  May,  19  Ves.  383 ;  Latter  v. 
Doikwoody  6  Sim.  462 ;  Donovan  v.  Fricker, 
Jac.  165.  It  was  by  no  means  of  course  to  di- 
rect a  mortgagee's  account  with  rests,  but  the 
rule  was  af^ainst  such  a  direction,  and  there 
were  no  special  circumstances  in  this  case 
which  could  justify  a  departure  from  the  ordi- 
nary mode. 

^  The  Maiter  of  the  RolU,  after  stating  the 
circumstances  of  the  case,  said  that  the  oecree 
required  the  amount  of  the  purchase  money 
for  that  portion  of  the  propertv  which  had  been 
purchased  by  the  defendant  to  be  set-off  against 
the  amount  due  on  the  mortfi^age  from  the 
time  the  defendant  l>ecame  assignee,  and  di- 
rected that  interest  should  be  calculated  on  tlie 
remainder  of  the  mortgage  money  from  that 
time.  According  to  this  mode  of  taking  the 
accounts  there  would  be  a  certain  amount  due 
for  interest  at  the  time  the  defendant  entered 
into  possession  of  the  mortgaged  premises,  and 
although  his  Lordship  admitted  it  to  be  a  hard 
case,  yet  he  said  he  could  not  order  the  annual 
rests  caHed  for  hj  the  plaintiff,  for  he  had  re- 
cently had  occasion  to  examine  all  the  autho- 
rities upon  this  point,  and  he  could  not  find 
any  instance  of  a  decree  for  annual  rests  where 
an  arrear  of  interest  was  due  at  the  time  of  the 
mortgagee's  taking  possession. 
Fiitch  V.  Brown,  July  20,  1840. 


IBuren'tf  Htnt^* 
[Before  the  Pour  Judges.J 

PBTTT  SBBSIONS. — OHAIRUAN'S  DUTT. 

j4ll  acts  which  are  to  be  done  by  the  Justices 
at  petty  setsion$,  ought  to  be  done  accords 
ing  to  the  will  of  the  majority,  which  it  is 
the  duty  f^fthe  chairman  to  ascertain  in  the 
ordinary  and  regular  manner. 

In  this  case  a  rule  had  been  obtained  to  file 
a  criminal  information  a^unst  these  defendants 
for  alleged  misconduct  m  the  appointment  of 
overseers  for  the  township  of  Manchester,  upon 
the  2d  of  April  last.  The  affidavits  in  support 
of  the  rule  stated  that  on  the  day  in  question, 
the  defendants,  with  seven  other  magistrates, 
assembled  on  the  Petty  Sessions  at  the  New 
Buley  Sessions  House,  at  Salford,  for  the  ap- 
pointment of  overseers,  and  that  two  lists  of 
overseers  were  on  that  occasion  produced  on 
the  part  of  the  two  political  parties  of  the 
township;  that  the  chair  was  taken  bv  Mr. 
Greaves  of  his  own  motion,  and  that  ne,  in 
concert  with  the  other  three  defendants,  re- 
fused to  put  to  the  vote  the  list  furnished  by  the 
5 arty  opposed  to  him,  but  signed  the  list  pro- 
uced  on  the  part  of  bis  own  friends,  although 
seven  of  the  eleven  magistrates  then  present 
were  opposed  to  the  list  so  signed,  lie  affi- 
davits alleged  other  acts  of  misconduct,  and 
stated  that  these  defendants  had  always  shewn 
the  greatest  hostility  to  the  charter  of  incorpo- 
ration of  Manchester,  and  that  the  persons 
whose  names  were  continued  in  the  list  which 
had  been  signed  by  the  four  defendants,  were 
known  to  have  the  same  hostility  to  the  charter, 
and  were  on  that  account  favoured  by  the  de- 
fendants, who  made  the  appointment  in  the 
expectation  that  the  persons  appointed  would 
not  acknowledge  the  authority  of  the  town 
council  to  make  rates,  and  if  such  rates  were 
made,  would  refuse  to  pay  them. 

Sir  frillifim  Follett  and  Mr.  Jonathan  Peel, 
shewed  cause  against  the  rule. — ^To  support 
an  application  of  this  sort  a  corrupt  motive 
must  be  clearly  alleged  and  proved.  Nothing 
of  the  kind  is  to  be  found  here ;  nothing  but 
mere  belief,  and  facts  which  mav  give  nse  to 
unfavourable  inferences.  As  to  the  imputation 
of  the  hostility  of  the  defendants  to  the  charter 
of  incorporation,  it  was  known  to  the  court 
that  the  validity  of  that  charter  was  a  matter 
of  considerable  doubt,  and  that  without  any 
corrupt  motives  parties  might  hesitate  about 
acting  under  it.  All  the  circumstances  which 
were  intended  to  raise  a  presumption  of  cor- 
rupt motive  on  the  part  of  these  magistrates 
were  denied ;  and  It  was  shewn  that  they  had 
acted  only  in  the  ordinary  manner.  Air. 
Greaves  did  not  take  the  chair  as  represented, 
but  upon  the  suggestion  of  Mr.  Lees,  another 
magistrate,  who  was  one  of  those  in  favour 
of  the  other  list,  and  who  thought  that  Mr. 
Greaves  ought  to  take  the  chair,  as  he  was 
the  senior  magistrate  present.  There  was  no 
ground  made  out  to  support  this  application, 
and  the  rule  must  be  discharged. 
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The  Mtnrney  General  and  Mr.  Crompton  in 
support  of  the  rule. — All  the  cases,  Tlte  King 
V.  F&restj^  The  King  v.  Great  MurUnefi  The 
King  ▼.  Standard  Htll,^  shew  that  the  appoint- 
ment of  overseers  must  be  an  act  done  by  the 
justices  at  petty  sessions,  and  in  the  presence 
of  all  of  them,  and  with  their  consent.  The 
appointment  hore  made  was  illegal. 

Lord  Denman,  C.  J. — ^The  statute  of  Eliza- 
beth requires  that  this  act  shall  be  done  by  two 
justices ;  and  the  juttices,  for  the  purpose  of 
preventmg  any  partial  appointments,  have  re- 
ferred the  makini^c  of  these  appointments  to  the 
petty  sessions.  It  is  clear  that  that  beinj(  so. 
It  is  the  duty  of  the  justices  there  present  to 
take  the  opinion  of  the  majority  present  at  the 
sessions,  and  any  course  which  deviates  from 
that,  raises  a  suspicion  of  its  impropriety  bv 
the  very  circumstance  of  that  deviation.  It 
appears  to  me  desirable  that  the  duty  of  the 
magistrate^  meeting  in  petty  sessions  to  do 
any  act,  is  to  do  that  act  accordinfc  to  the 
opinion  of  the  majority  ;  and  it  is  the  duty  of 
Uie  chairman  to  ascertain  that  opinion  in  the 
ordinary  and  reipilar  manner.  It  seems  to  me 
that  these  gentlemen  have  brought  on  them- 
selves the  suspicion  of  motives  which  we  can 
neither  sanction  nor  approve ;  and  it  is  a  mor- 
tifying thing  to  think  tnat  gentleman  of  their 
station,  and  who  are  therefore  looked  up  to 
for  impartiality,  should  act  in  a  way  to  ndse 
these  suspicions,  and  suspicions  too,  that  they 
are  going  to  appoint  other  persons  to  an  of- 
fice for  the  purpose  of  those  persons  acting  in 
the  performance  of  their  duty  in  the  same  par- 
tial manner  as  the  justices  who  appointed 
them.  Where  there  is  a  suspicion  or  some- 
thing of  this  sort  bein^  done,  we  shall  be 
jealous  to  prevent  its  bemg  repeated,  and  the 
parties  do  a  service  to  the  public  who  bring 
such  a  matter  before  the  Court.  It  appears 
to  us,  however,  that  in  this  particular  case  it 
is  not  desirable  to  make  this  rule  absolute. 
There  may  be  some  doubt  as  to  the  facts  of 
this  case ;  at  all  events  they  are  not  sufficient 
clearly  to  establish  the  existence  of  a  corrupt 
motive ;  and  we  must  make  some  allowance, 
even  among  these  judicial  bodies,  for  politicd 
opposition,  and  it  is  not  to  be  expected  that 
they  should  watch  over  their  proceedings  with 
the  purpose  of  totally  preventing  any  manifes- 
tation whatever  of  their  politiod  sentiments. 
But  all  this  is  perfectly  consistent  with  good 
futh,  and  the  opinion  of  the  m^ority  may  be 
taken  without  any  underhand  act  excluding 
the  opinion  of  those  who  are  opposed  to  the 
majority.  It  seems  to  me  to  be  the  proper 
course  (hoping  that  what  I  have  said  has  made 
it  perfectly  clear  that  this  is  not  a  practice 
which  ought  to  be  encouraged)  to  discharge 
the  rule,  but  without  the  payment  of  costs. 

The  Queen  v.  fFilliam  Gamett,  fTilliam 
Smith,  John  Bentley,  and  John  Greaves,  Em- 
quires.  Justices  of  Lancashire,  T.  T,  1840. — 
Q.  B.  F.  J. 


•  3  Term  Rep.  38.  ^  2  East,  244. 

c  4  Maule  &  S.  378. 


CHARITY. — BATBABILITT  TO  THE  POOR. 

The  London  Missionarif  Soeietff  i§  Mujid' 
entlt/  a  ehatitabte  institution  to  be  e^eempted 
from  rateubility  to  the  poor ;  and  where 
its  secretary  occupied  premises  solely  fir 
the  purposes  of  the  institution,  he  teas  held 
not  liable  to  be  rated  in  respect  oftuch  oc- 
cupation,   * 

This  was  a  case  granted  upon  an  appeal 
against  a  rate  for  the  relief  of  the  poor  of  St. 
Botolph  Bishopgate,  imposed  on  the  defendant 
as  Honorary  Secretary  of  the  London  Mis- 
sionary Society,  in  respect  of  the  preniifes 
belonging  to  that  society,  and  situated  within 
the  parish  of  St.  Botolph  Bishopspite.  The 
case  stated  that  a  rate  nad  been  imposed  m 
respect  of  these  premises ;  that  the  premises 
were  let  to  the  society,  whose  clerks  attended 
there  from  day  to  day,  to  transact  the  ordinary 
business  of  the  society ;  that  the  defendant,  as 
the  Honorary  Secretary  of  the  sodety,  did  not 
reside  on  the  premises,  but  went  there  once, 
or  more  firequently  as  occasion  might  require, 
in  each  week,  to  superintend  the  performance 
of  the  business  entrusted  to  the  clerks,  and 
for  no  other  purpose ;  that  the  premises  were 
chiefly  used  as  a  warehouse,  in  which  were 
deposited  the  books  belonxing  to  the  society, 
and  which  books  were  collected  together  for 
the  purpose  of  bein^  sent  abroad  to  the  coun- 
tries where  the  missionaries  were  rending; 
and  that  there  was  no  other  occupation  of  the 
premises  but  as  above  described ;  that  no  one 
slept  there,  but  that  the  offices  were  locked  up 
when  the  clerks  had  finished  their  duly  la- 
bours. The  sessions  had  confirmed  the  rale, 
subject  to  a  case,  which  stated  the  above  facts 
for  the  consideration  of  the  Ckmrt. 

Mr.  Ersfnne  Perry  iu  support  of  the  rate.— 
There  is  a  sufficient  occupation  here  to  justi^ 
the  rating.  This  is  not  a  public  charity,  or  £r 
it  is,  as  it  is  a  charity  solely  for  the  benefit  of 
foreign  parts,  it  cannot  fall  within  the  exceptions 
which  the  law  has  created  in  favor  of  charities 
in  this  country.  The  recent  cases  of  The 
Queen  v.  The  Corporation  of  Liverpool^^  and 
The  Queen  v.  The  Trustees  of  the  Black/rinrs 
Bridge,  Lancashire,^  distinctly  recogni&ing 
The  Governors  of  the  Poor  of  Bristol  y,  IVaite} 
have  expressly  declared  this  to  be  the  principle 
by  whicn  rateability  is  to  be  determined,  that 
so  soon  as  any  indepeudant  occupation  for  pri- 
vate advantage  is  obcoverable,  rateability  im- 
mediately attaches,  and  the  only  reason  why 
corporate  property  is  now  held  to  be  exempted 
from  rateability,  is,  because  by  act  of  parlia- 
ment it  is  expressly  and  exclusively  devoted  to 
public  purposes.  This  case  resembles  that  of 
The  King  v.  Si,  Gilfs,  Yorh,g  and  the  rate  must 
therefore  be  supported. 

Mr.  Ryland,  contrh, — The  principle  of  rate- 
ability  is  not  disputed  here,  but  the  case  now 
before  the  Court  does  not  fall  within   that 


d  17  L.  0.219.  «  rd.2SV 

t  2  Har.  &  Wol.  70;  6  Ad  &  El.  1. 
e  3  Bam.  &  Ad.  513. 
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principle ;  there  is  no  independant  occupation 
tor  pnvate  advantaiire ;  the  occupation  is  solely 
for  cliaritable  purposes.  This  case  therefore, 
u  more  like  that  of  The  King  v.  Si.  Luke's,^ 
than  any  that  have  been  cited  on  the  other  8ide» 
and  the  rate  must  be  disallowed. 

Cur,  adv.  vuU, 

Lord  Dmman,  C.  J  ,  after  stating  the  case. 
8ud, — It  was  ar^ed  that  thoufifh  the  sessions 
found  the  occupation  in  feu;t,  yet.  as  it  was  an 
occupation  for  the  purposes  of  a  charity,  the 
defendant  was  not  rateable.  To  this  it  was 
answered,  that  if  the  occupation  was  for  a 
charity^  it  was  for  a  charity  tor  the  benefit  of 
foreign  parts,  and  did  not  therefore  come 
within  the  rule  which  exempted  such  occupa- 
tions from  rateability.  Without  going  into  the 
latter  question,  we  do  not  think  that  there  is 
any  beneficial  occupation  by  the  defendant 
proved  here,  so  as  to  establish  his  liability 
within  the  cases  on  that  subject.^  On  the  au- 
thority of  The  Kingv,  fFaldof^  therefore,  we 
think  thai  the  order  of  the  sessions,  confirming 
Che  rate  on  the  defendant,  must  be  quashed, 
and  the  rate  itself  amended. 

The  Queen  v.  T.  fFilson,  T.  T.  1840.    Q.  B. 

F.J. 

[See  the  next  case.] 


TTke  cases  applicable  to  rateability  for  the 
reUef  of  the  poor,  do  not  apply  to  ratea- 
Wityfor  the  maintenance  of  the  church., 

Lord  Denman. — ^There  was  another  rate  de- 
pending on  the  same  circumstances  as  the 
fonner,  but  this  was  a  rate  imposed  by  the 
6  O.  4,  c.  176,  (private  act)  passed  for  extin- 

Suishing  tithes  and  customary  payments  within 
le  parish  of  St.  Botolph  without  Bishopgate, 
and  for  making  compensation  to  the  rector  in 
lieu  thereof.  That  act  expressly  rates  all  per- 
aons  within  the  parish  except  the  rector,  llie 
defendant  in  this  case  represents  the  London 
Missionary  Society ;  he  is  found  to  have  an 
actual  occupation  of  the  premises,  though  not 
for  his  own  private  purposes,  but  as  the  cases 
which  apply  to  poor  rates  do  not  appljr  here,i 
we  are  therefore  of  opinion,  that  this  rate 
must  be  confirmed. 

The    Queen  v.    T.   fFiUon,    T.  T.    1840. 
Q.  B.  F.  J.         

Attecn'tf  lUncfi  prartirc  Ctiuft 

STATING  PROCBBDINOS. — SHIP  OWNER. — 
EQUITY. — CARRIER. 

J/the  value  of  goods  lost  on  board  a  vessel 
eseeeds  the  value  of  the  ship  and  freight  ^ 
and  there  has  been  no  default  of  the  owner ^ 
he  may  file  a  bill  in  e</uiiy  pursuant  to 
53  G.  3,  e.  159,  s.  7>  to  confine  his  liability 
to  the  ship  and  freight ;  but  \f  an  action 

k  2  Burr.  1053. 

*  See  Queen  v.  Sterry,  ante  2J7f  for  Lord 
Denman*s  observations  oh  these  cases. 

k  Cald.358. 

1  See  Lord  DenmatCs  observations  on  those 
cases.     The  Queen  v.  Sterry,  ante,  237. 


has  been  brought  for  the  recovery  of  the 
loss  by  one  of  the  owners  of  the  goods  lost, 
ifiC  bvurt  will  not  restrain  the  plaintiff" 
from  proceeding  in  his  action  during  the 
pendancy  of  such  a  bill. 

In  this  case  the  plaintiff  was  the  proprietor 
of  certain  goods,  snipped  on  boara  a  hoy  be- 
longing to  the  plaintiff,  and  which  plied  between 
London  and  Dover.  The  vessel  was  lost,  and 
it  appeared  that  the  value  of  the  goods  on  board 
exceeded  the  value  of  the  hoy  and  freight  of 
the  voyage.  The  plaintiff  brought  his  action 
to  recover  the  amount  of  his  loss ;  the  defen- 
dant filed  a  bill  in  equity,  pursuant  to  53  G.  3, 
c.  139,  s.  7f  to  compel  a  distribution  of  the 
value  of  the  vessel  and  .freight  among  all  the 
owners  of  goods  on  board,  and  to  relieve  him- 
self by  that  means,  pursuant  to  the  provisions 
of  the  act.  In  the  mean  time  a  verdict  was 
found  for  the  plaintiff  to  tbe  amount  of  90/., 
and  the  plaintiff  was  about  to  sign  judgment 
and  issue  execution  for  this  amount. 

Hoggins  now  moved  on  behalf  of  the  de- 
fendant, for  a  rule  to  shew  cause  why  the  pro- 
ceedings of  the  plaintiff  should  not  be  stayed 
until  the  bill  in  equity,  which  was  now  pending, 
had  been  disposed  of.  If  the  plaintiff  was 
allowed  the  benefit  of  this  action,  the  act  of 
parliament  would  be  frustrated,  and  the  other 
claimants  on  the  amount  of  the  value  of  tbe  ves- 
sel and  freight  would  be  prevented  from  obtain- 
ing their  rateable  share  of  their  value.  Such  a 
motion  was  authorised  by  the  proviso  contained 
in  section  6,  the  words  of  which  were,  "subject 
nevertheless  to  such  order  as  any  court  may 
think  fit  to  make,  to  restrain  proceedings  in 
such  action  or  suit  on  special  circumstances, 
as  justice  and  equity  shall  require."  The 
"  special  circumstances  **  contemplated  by  the 
act,  must  be  considered  as  having  arisen  in  the 
present  case. 

fFilliums,  J.,  thought  that  it  was  by  no  means 
clear  that  a  court  of  law  was  contemplated  by 
the  proviso  in  question.  The  probability  was, 
that  those  words  referred  to  a  court  of  equity. 
There  did  not  appear  sufficient  grounds  before 
him  for  interfering  in  the  mauner  proposed. 
If  the  defendant  was  entitled  to  any  relief  he 
must  seek  it  in  the  court  of  equity  in  which  he 
had  filed  his  bill. 

Rule  Ttin^A.—Thiseldon  v.  Gibbons,  B.  T. 
1840.    Q.  B.  P.  C. 


ORANTINQ  NAMES  OF  PROSECUTORS.— INDICT- 
MENT.— JURJRS. 

The  Court  will  not  entertain  a  motion  to  ob^ 
tain  the  names  of  the  prosecutors  of  an 
indictment  until  the  defendant  has  pleaded. 

The  list  of  names  of  prosecutors  of  an  indict" 
ment  will,  by  consent,  be  given  in  such  a 
manner  as  to  prevent  pr^udice  accruing 
to  the  defendant. 

In  this  case  the  defendant  had  been  prose- 
cuted for  a  misdemeanour  at  the  instance  of 
tbe  Society  for  the  Suppression  of  Vice.  The 
defendant  had  not  pleaoed. 

Adolphus  moved  for  a  list  of  the  names  of 
the  prosecutors,  in  order  to  enable  the  defen- 
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(lant  to  challenge  the  jorori  who  might  he 
called  to  try  him.  Thia  he  could  not  do  on- 
less  he  had  a  List  of  the  prosei'Utors. 

fniliame,  J.,  was  of  opioinn,  that  as  the  de- 
fendant had  not  pleaded,  the  Court  was  not 
in  a  situation  to  entertain  such  an  application. 

Rule  refused. 

jidolpktu  afterwards  In  the  term  renewed  the 
appiicadony  when  the  defendant  had  pleaded. 

Cooper  aapported  the  rule. 

Chrkion  shewed  eauae,  and  contended  that 
tha  defendant  was  not  in  a  situation  to  enforce 
the  demand  made.  The  suggestion  was,  that 
flome  prejudice  might  accrue  to  the  defendant 
in  consequence  of  his  heing  unaware  of  the 
names  of  the  Society,  as  it  was  snpposi^d  that, 
perchance,  memberi  of  the  Society  might  be 
placed  on  the  Jury,  and  then  some  injury  might 
accrue.  If  that  was  the  real  object  of  the  de- 
fendant, no  objection  existed  on  the  part  of 
the  prosecution  to  supply  auch  a  list  to  the 
coroner  t)f  the  Court,  and  then  when  the  jury 
were  struck  and  called  into  the  box,  they  might 
be  asked  if  Ihey  were  members  of  the  Society. 
Then  if  ihe  answer  was  in  the  affirmative,  it 
should  be  a  good  ground  of  challenge. 

AiMphui  and  Cooper  contended  tbat  the 
defendant  was  entitled  to  the  list  of  proseeu- 
tors  absolutely,  and  without  the  limitation 
proposed. 

fViUiam,  J.,  was  of  opinion  that  the  course 
proposed  by  the  prosecutors  was  the  right  one ; 
and  as  no  prejudice,  as  suggested,  could  be 
caused  by  this  mode  of  proceeding,  the  rule 
must  be  made  absolute  on  those  terms. 

Rule  absolute  accordingly.— ft tf^'iitf  f.  Nie- 
koUon,  E.  T.  1840.    Q.  B.  P.  C. 


LIST  OF   LAW   BILLS   IN  PAOLIA- 
MBNT,  WITH  NOTES. 


Clouire  of  fiattsi- 

Ecclesiastical  Duties  and  Revenues. 

[In  Committee.] 
Law  of  Principal  and  Factor  Amendment. 

[For  second  reading.^ 
For  improving  Grammar  Schools. 

[In  Committee.] 
Usury  on  Bills  Continuance. 

[In  Committee.] 
Abcilitioo  of  Arrest  Amendment 

[In  Committee.] 
Pbrliamentory  Boroughs. 

[For  third  reading.] 
Non-parochial  Registers. 

[In  Committee.] 
Admiralty  Court.  [In  Coromutee.] 

BHU  pasied. 

Regency. 
Turnpike  Trusts. 
Assessed  Taxes  Composition. 
Turnpike  Acts  Continuance. 

Koutfe  ef  Commonif . 
Small  DebtCourU  for 

Liverpool, 

Marviebone, 

WalieAeld  Manor. 


EocleHostical  Courts. 

[For  second  reading.] 

To  extend  the  Term  of  Copyright  io  Designs 

of  Woven  Fabrics.  Mr.  E.  Tennaui. 

[In  Committee.] 

To  extend  Freemen  and  Burgesses'  Right  of 

Election.  Mr.  F.  Kelly. 

To  consolidate  and  amend  the  Law  of  Sewers. 

fin  Committee.] 
iolish  capital  punishment  In  all  caaea  ex- 
cept Murder. 
[Negatived.]  Mr.  Kelly. 

For  the  further  amendment  of  the  Poor  Law. 

[For  second  reading.] 
Registration  of  Voters,  [tot  second  reading. 
Right  of  Voting.  [For  second  reading. 

Insane  Prisoners.  [For  second  reading. 

Parochial  Assessments.  [In  Committee.^ 

Prevention  of  Bribery.    [For  second  reading. 
Notice  of  Elections.  [In  Committee.^ 

Administration  of  Justice  in  Equity. 
[Deferred.] 

Bills  passed. 

Attorneys  and  Solicitors  of  Ireland. 

Affirmations. 

Drainage  of  Lands. 

Turnpike  Acts  Continuance. 

Marriages  Registration  Act  Amendment. 

Metropolitan  Police  Courts. 


ATTOENKTS  AND  SOLICITORS  OF  IRELAND. 

A  bill  has  been  recently  brought  in  to  enable 
attorneys  or  solicitors  of  any  of  the  Superior 
Courts  at  Dublin  to  be  admitted  into  anv  other 
Court  there  without  payment  of  additional 
stamp  duty. 


THE  EDITOR'S  LETTER  BOX. 


The  sixth  article  on  the  Law  of  Joint  Stock 
Companies  will  probably  be  given  in  our  next 
Number. 

**  A  Country  Subscriber  '*  inquires,  in  the 
case  of  a  mortgage  for  500/.,  on  a  transfer  of 
that  mortgage,  (to  which  the  mortgagor  U 
a  party)  where  200/.  more  is  advanced,  what  is 
the  proper  stamp  to  affix  ? 

We  regret  tbat  the  letter  of  J.  W.  W.  has 
been  so  long  deferred  that  its  insertion  would 
now  be  out  of  place. 

•*  A  Young  Articled  Clerk  "  would  not  l>c 
benefited  by  the  adoption  of  his  recommenda- 
tion. He  should  answer  the  questions  for 
himself. 

The  letters  of  "  Miles,"  "  A  Student," 
"  Civis,"  and  A.  E.  P.,  have  been  received,  and 
shall  have  early  attention. 

The  letter  on  Unqualified  Practitioners  in 
County  Courts  shall  be  attended  to. 

We  are  not  aware  of  any  statute  applying  to 
the  case  mentioned  by  R.,  except  the  Act  tor 
Preventing  Cruelty  to  Animals,  6  &  6  Wm.  4, 
c.  60.    The  owner  might  maintain  an  action. 


Sfie  Utqal  0h^ev\^tVt 
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Quod  mmfris  ad  Nos 


Pertioet,  et  aetcire  malaro  est,  A|rltamu8. 
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THE  LAW  OP 
JOINT  STOCK  COMPANIES.— No.  VI. 


OK  MAKIKO  CALLS. 

Ohe  of  the  most  important,  and  often-times 
difficult,  duties  which  fall  on  the  directors 
of  joint-stock  companies,  is,  the  making  and 
enforcing  the  payment  of  calls.  The  one 
is  easy  enough,  but  the  other  is  not  always 
BO  easy.     It  is  not  hard  to  "call/*  but 

''Will  they  come  when  you  do  call  for  them  ?" 

Tliis  is  sometimes  much  more  difficult. 
Persons  frequently  enter  into  a  company, 
and  pay  the  first  odl,  under  mistaken  expec- 
tations of  benefits  to  arise  from  the  under- 
taking; or  they  purchase  shares  to  sell  again; 
or  th^  change  tiieir  intentioii ;  or  find  other 
employment  for  their  money.  All  tiiese, 
and  other  circumstances,  often  render  the 
payment  of  further  calls  a  business  equally 
disagreeable  to  the  payer  and  the  receiver* 
It  is,  however,  obvious  that  the  payment 
must  be  made,  and  we  shall  endeavour  in 
this  article  to  shew  how  it  may  be  enforced ; 
and  we  shall  pursue  the  same  arrangement 
which  we  have  adopted  in  preceding  articles, 
and  consider,  first,  how  calls  may  be  en- 
forced, where  there  is  an  act  of  parliament, 
and  next,  where  there  is  no  act. 

Where  there  is  an  act,  the  enforcing  pay- 
ment of  calls  must  depend  on  the  terms  and 
provisions  of  the  act,  and  these  will  be  con- 
strued strictly.  The  rules  prescribed  by 
the  act  must  be  closely  adhered  to,  and  the 
conditions  on  which  the  powers  are  given  to 
the  company  must  be  rigidly  complied  with. 

This  will  be  seen  from  the  case  of  the 
Thame§  nttmei  Company.^    By  the  act  of 

•  Tie  Thames  Tunnel  Oompanff  v.  SheidoM, 
e  B.  &  C.  341. 
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parliament  passed  for  making  a  tunnel  under 
the  river  Thames,  the  company  of  proprie- 
tors were  enabled  to  raise  a  sum  of  200,000/. 
for  the  purpose  of  making  the  tunnel ;  and 
it  was  enacted  that  the  persons  who  had 
tubscribed,  or  who  should  thereafter  sub- 
icrUn  or  advance  any  money  towards  ma- 
king the  tunnel,  should  pay  the  sums  by 
them  respectively  subMcribed,  at  such  times 
and  places,  and  in  such  manner  as  should 
be  directed  by  the  directors;  and  in  case 
any  such  subscriber  should  neglect  to  pay 
the  same  at  the  time  and  place,  and  in  the 
manner  so  required  for  that  purpose,  the 
company  or  their  directors  were  empowered 
to  sue  for  and  recover  the  same.     By  an- 
other section,  reciting  that  the  probable  ex- 
penses would,  according  to  the  estimate 
thereof,  amount  to  160,000/.,  and  that  the 
sum  of  140,000/.,  being  more  than  four- 
fifths  of  such  expenses,  had  already  been 
subscribed  for  defrajring  such  expenses  by 
several  persons  under  a  contract,  and  their 
heirs,   executors,  and  administrators,    for 
payment  of  the  several  sums  so  subscribed 
by  them  respectively,  it  was  enacted  that 
the  whole  of  the  sum  of  160,000/.  should 
be  subscribed  in  like  manner  before  any  of 
the  powers  and  provisions  given  by  that 
act  should  be  put  in  force.     And  it  was 
held  that  the  word  "subecriber"  applied 
only  to  those  who  had  stipulated  that  they 
would  make  payment,  and  not  to  all  those 
who  had   already  advanced  money;    and 
consequentiy,  that  a  firm  whose  name  was 
mentioned  in  the  recital  of  the  act  of  par- 
liament as  one  of  the  original  proprietors, 
and  who  had  paid  a  deposit  on  eight  shares, 
but  who  had  not  signed  any  contract,  was 
not  a  subscriber  within  the  meaning  of  the 
act,  and  not  liable  to  be  sued  by  the  di- 
rectors. 
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So  where  the  statute  estahlbhing  the 
company  provided  that  the  whole  of  the 
said  sum  of  100,000/.  shall  he  suhscribed 
before  any  of  tbe  powers  and  provisions 
given  by  the  act  shall  be  put  in  force  :  the 
company  made  a  call  on  the  shares  before 
the  subscriptions  were  complete,  and  com- 
menced an  action  for  the  call  after  they 
were  so ;  and  it  was  held  by  Lord  Tenierden, 
C.  J.,  that  such  action  was  not  saaintain- 
Hble.  the  completion  of  the  subscription  list 
being  necessary  to  enable  the  company  to 
make  the  call  as  well  as  to  biingthe  action.^ 

A  company  was  empowered  by  act  of 
parliament  to  carry  on  certain  works,  and 
the  committee  were  authorized  to  make 
calls  for  money  upon  the  proprietors,  not 
exceeding  1 0/.  per  share  from  time  to  time, 
as  they  should  find  necessary,  so  that  no 
calls  should  be  made  at  the  interval  of  less 
than  two  months  from  each  other.  None 
of  the  powers  of  the  act  were  to  be  put  in 
force  till  3>3,500/.  were  subscribed.  The 
committee  began  their  works  before  that 
sum  Was  subscribed,  and  madfe  a  single 
order,  calling  on  the  proprietors  for  several 
payments  of  10/1  each,  to  be  made  at  in- 
tervals Df  two  months.  A  subseqjuent  act 
recited  that  the  capital  of  33,500/.  had  hot 
been  subscribed ;  that  the  company  had  pto- 
ceedcd  in  their  works,  incurred  debts,  $ic, 
and  that  a  certain  sum  was  due-  from  de- 
faulters in  the  payment  of  calKs.  It  provided 
ibr  carrying  on  the  works,  and  for  making 
further  calls;  and  it  enacted  that  the  powers, 
&c.  of  the  former  act  (except  where  express- 
ly altered)  should  remain  vested  in  the  com^ 
pany,  though  the  33,500/.  had  not  been 
aubscribed.  In  an  action  by  the  company 
against  one  of  the  committee  for  money  due 
on  some  of  the  calls  made  as  above  men- 
tioned»  others  of  which  he  had  paid,  it 
was  held  that  the  calls  being  all  made  at 
one  time,  were  irregular;  tliat  they  were 
not  ratified  by  the  mention  of  them  in  the 
second  statute,  as  it  could  not  be  presumed, 
in  the  absence  of  any  expression  to  such 
effect,  that  the  legislature,  when  pas8ing 
that  act«  was  apprised  of  their  being  impro- 
perly .made,  anJd  that  the  defendant  was  not 
i  slopped  by  having  joined  in  making  the  catfs, 
or  by  his  payment  i^f  part  of  them^Jrom  dU" 
puCing  their  validity ;  for  that  the  calls  being 
against  law,  no  person  ought  to  have  been 
misled  into  a  compliance  with  them  by  tiic 
defendant's  conduct  or  admissiot^.^ 


This  case,  however,  in  some  respects 
clashes  with  a  case  decided  prior  to  it  in 
the  Exchequer.  In  that  case  an  act  of 
pai^ament,  6  Geo  4,  c.xxx,  was  passed  to 
enable  a  company  to  form  a  railway,  and 
prescribed  the  form  of  action  against  the 
proprietors  for  calls,  and  enacted  that  it 
should  only  be  necessary  to  prove  that  the 
defendant  was  a  proprietor,  and  that  the 
calls  had  been  made  in  pursuance  of  the  act ; 
it  also  recited  that  a  sum  of  money  had  been 
subscribed  by  the  proprietors  under  a  con- 
tract binding  their  heirs,  whereas  in  fact 
that  sum  had  not  been  subscribed,  and  no 
contract  under  seal  bad  been  executed  by 
the  proprietors ;  and  it  was  held  that  a  de* 
.fendant.  who  with  the  knowledge  of  the 
misrecital,  ha^  paid  previous  calls  and  acted 
as  a  proprietor,  was  estopped  from  question* 
ing  the  validity  of  the  act,  upon  the  grtmwi  of 
misrecital t  arid  tlutt  it  was  not  incumbent 
upon  the  plaintiffs  to  shew  that  the  defend? 
ant  had  executed  a  contract  under  seal  in 
order  to  prove  that  he  was  a  proprietor 
within  the  meaning  of  the  act.^  This  case 
does  not  appear  to  have  been  cited  in  the 
subsequent  case  of  the  Slratfbrd  Railway 
Company. 

A  very  important  decision  has  recently 
been  given  en  tbe  subject  %l  making  calls, 
in  the  case  of  the  Brightt^n  HaUway.^  By 
the  act  of  this  company  the  directors  were 
entitled  to  Feeover  for  calk  ia  arrear  upon 
proving  that  the  defendsmt  was  a  pio- 
priecor,  and  that  notice  of  the  calls  was 
given  according  to  the  act,  unless  the  de- 
fendant should  prove  that  he  had  paid  the 
full  amount  of  his  subscription.  Tbe  de- 
fendant having  pleaded  to  an  action  for 
calls  that  he  was  not  indeljted,  and  was  not 
a  proprietor,  the  CSourt  refused  to  allow 
hin^  to  add  pleas  that  due  notice  of  the 
calls  was-  aot  given  ^  that  no  time  or  p^ace 
was  appointed  for  the  payment ;  that  the 
caUs  were  made  for  puviioees-  other  than 
those  wanranted  by  the  act ;.  that  they  were 
made  after  deviations  in*. the  line;  and- that 
fewer  shares  were  allotted  than  the  act  re- 
quired. We  have  already  given  the  judg- 
ment ef  Tindalt  G.  J.»  in  this  case.^ 

Idi  an  action  brought  by  the  direators  for 
calls,  the  register  book  of  the  oampany  ia 
usually  made  evidence  by  the  aet  coast!- 
tuting  the   corapaoy,   ef  the    defendant's 


■  t)  TTtet^ompanyofPronrieforsofiheNoritith 
Navi^ffticn  v.  Theufmld,  I  Moo.  «c  Mai    161. 

e   The  Stratford  andl  Moreton  Railtcoff  Coo.'^ 
panp  ^  St  rattan,'!  B.  &  Adol.  518. 


*  Cnnn/brd  RaihtQif  Companjf  t.  Haery.  3  Y. 
&  Jer.  SO. 

•  London  and  Brighton  Rmhtaff  Compmmu  v. 
M'ihon,  6  Bing.  N.  C.  rj5|  fully  given  IS-LT OC 
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being  proprietor  of  tHe  number  of  sbares 
■fifoced  to  his  naine.if 

We  have  already/  in  a  previous  article, 
considered  how  far  a  person  can  avoid  the 
fcrth«r  payment  of  calb  by  »sigmng  hi. 
diare.^ 

These  lire  the  principal  cases  relating  to 
Enforcing  the  payment  of  callsj  where  there 
is'  an  act  of  parliament,  and  it  will  be  seen 
that  they  chiefly  turn  on  the  construc- 
tion of  the  particular  act  of  parliament  on 
which  they  were  decided.  A  word  re- 
mains to  be  Said  where  there  is  no  act  of 
parliament.  In  this  case  the  directors  most 
Atrictly  pursue  thef  directions  contained  in 
the  deed  of  settlement  for  this  purpose.  If 
tiie  person  on  whom  the  call  is.  to  bie  en- 
forced has  signed  the  deed,  he  will,  of  course^ 
be  bound  by  hs  provisions ;  if  he  has  not 
figned  the  d^ed,  there  will,  in  some  instances, 
be  more  difficulty  {n  enforcing  the  paym'ent 
of  a  call ;  but  it  is  usual  before  allotting 
fthares  in  companies  to  requttr^  the  person 
to  whom  they  are  allotted  to  sign  a  declara- 
tion of  their  wiHingness  to  pay  all  futtbre 
Calla^  and  to  abide  by  the  provisions  of  the 
deed  of  settlement.  In  these  cases,  there- 
fbre,  the  directions  of  the  deed  of  settle- 
ment should  be  puniued  in  the  same  man- 
ner as  if  the  deed  had  been  signed.  Where 
there  is  no  act  of  parliament  authorizing  the 
Company  ta  sue  and  be  sued,  the  difficulty 
of  parties  to  the  action  will  sometimes 
arise ;  but,  however,  as  a  general  rule,  al- 
though there  be  no  act,  the  dij^ctors 
#ouid  be  entitled  to  sue  for  calls.^ 


LOI»)  BROUGHAM'S  BILL  FOR 
CHANCERY  REFORM. 


Wb  caimot  6'ut  again  express  ouir  great  dis- 
appointment at  the  rejection  of  the  Lord 
Chancellor's  Bill ;  nor  do  we  conceive  that  a' 
sufficient  reason  has  been  assigned  for  with- 
drawing it.  It  would  sieenr  never  txr  have 
been  entered  into  heartily  ikr  the  House  of 
Commons.  Whi^  was  it  not  immediately  pro- 
ceeded with  when  first  it  came  down  ?  We 
know  of  no  business  of  one-tenth  of  the  im- 
portance now  before  the  House.  Excuses  of 
tarioDs  sorts  were  made  from  time  to  time, 
ttid  we  cannot  but  think  that  the  reason  last 


r  See  Bristol  aaH  Taunion  Canal.  SWtgation 
Co^ijmny  r.  Amoe^  1  Mau.  &  Sel.  569. 

^  See  No.  I«  aa/^,  pp.  1—3. 
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flsngtied  was  only  one  of  them.  This  reason 
thus  given  W8[s,  that  Sur  Edward  Sugden 
intended  to  oppose  the  BilL  Now  \^e  fully 
^nxA  that  the  opinion  of  Sir  Edward  on 
this  mattef  was  woAhy  of  aS  due  respect 
and  attention.  He  was  entitled  td  a  hear- 
ing, and  if  he  could  have  persuaded 'the 
House  that  his  argi:(menttf  v^ere  sufficiently 
weighty  to  throw  out  the  Bill,  thelh  ifobody 
could  have  complained.  Buft  surely  he 
shC^d  have  been  h6ard:  ft  should  have 
been  6een  how  he  woUld  have  been  ^up. 
ported, — whether  ten  men  ^oldd  ha,ve  fol- 
lowed him, — whether  On^  man  v^cAild  ha<^ 
se6ond6d  him, — or  whether/  if  he  htfd  op- 
posed the  Bill  enth'ely,  he  would  not,  as  on 
former  occasions,  have  stood  entirely  alone; 
But  what  says  Sir  Edward  Sudjg^n  himself 
oir  the  occasion  ?  He  declare  h6  did  not  in* 
tend  to  oppose  the  BUI  as  a  whol^ ;  that  he 
Would  have  tried  to  have  made  it  a)s  perfect 
a  iheasure  as  \A  could ;  but  tlmt  vi^  aU  hft 
wished.  We  believe  the  fkct  to  b6,  that  he 
would  faav6  made  a  Speech;  proving  to  his 
owiif  complete  satisfaction  tfakt  the  measure 
wouM  do  littTe  or  no  good,  and  would  ha^e 
rested  satisKfied  with  this  effi>rt;  and  th& 
threat  of  a  Ibng  speech  so  terrified  Lord 
John  Russell,  that  he  chosie  to  withdraw  & 
Bill  to  which  thousands'  were  Idoldng  l<:jt  re* 
liitf— a  Bitt  which  had  the  deliberate  sanc- 
tion of  the  House  of  Lords,  of  the  Lord 
Chancellor,  tiie  Master  of  the  RoUs,  and 
Lord  ChT^f  Ba)xm  fbi'  the  tiih^'  bting,  and 
two  former  and  probably  future  Cha^ncel- 
loriE(.  All  interests  being  consulted,  those 
fa  9$9e  and  in  pos^e;  ChanbeUors  present 
and  Chancellors  to  come ;  ai)  the  Equity 
Judges  assenting;  all  the  Bar  desiring;  all 
the  solii;itors  intreating ;'  aU  the  suitors  im- 
ploring ;  and  yet  the  cup  so  raiised  to  theur 
lips  is  to  be  dashed  down  biecause  of  the 
supposed  opposition  of  one  man,  who  him- 
self denied  that  he  intended  to  oppose. 

What  thed  waiS  the  reason  in  tiie  bade- 
ground  ?  We  know  not,  but  we  are  quite 
satisfied  there  tCwft  one.*  Some  say. that  it 
was  the  old  puauile.  A  loss  of  a  seat,  or  the 
risk  of  a  seat.  The  Solicitor  Oenend  wfs 
to  be  the  new  Baron,  in  place  ef  Mr.  Beuron 
Rolle«  who  was  to  be  one  of  the  Equity 
Judges',  and  then,  if  the  SoKeitor  Oenend 
was  so  made,  then  a  seat  might  be  lost,  and 
then  the  nbw  Solicitor  General  might  be  in 
Parliament ;  ahdthen'he  might  lose  hi$  seat ; 
and  tHeil'  t^o  seats  might  be  lost.  Then 
again,  it  is  said,  that  there  were  diffibultite 
about  disposing  of  the  Equi^  Judgeships. 
Unexpected  daima  weitB  maide,  whidi. could 
not  bjB  passed  over,  to  avoid  Which  it  watf 
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determined  to  abandon  the  Bill.  These  and 
similar  rumours  are  current,  and  yve  can 
only  say  if  there  was  no  better  reason  for 
deferring  a  measure  which  would  have  saved 
hundreds  from  beggary  and  despair,  we 
blush  for  those  who  yielded  to  them.  They 
are  utterly  insufficient,  and  very  heavy  is 
the  responsibility  of  all  concerned,  who  will 
thus  allow  another  year  to  close  on  the  suitor, 
and  virtually  shut  the  doors  of  the  Court 
against  him.  At  the  same  time  feeling  this 
in  the  strongest  possible  manner,  we  are 
greatly  pleased  that  the  session  will  not  dose 
without  something  being  done  in  favour  of 
Chancery  Reform.  We  have  always  di- 
vided the  grievances  of  the  Court  of  Chan- 
cery into  three  parts  :  !•  The  Appellate 
Junsdiction.  Q.  The  hearing  of  causes ; 
and  3.  llie  offices  connected  with  the 
Court.  The  first  has  not  been  attempted 
to  be  remedied  in  the  present  session  ;  the 
second  would  have  been  provided  for  by  the 
Lord  Chancellor's  Bill,  which  has  been  with- 
drawn ;  but  the  proper  reforms,  under  the 
third  head,  we  trust  and  believe,  will  be 
remedied  by  a  bill  which  will  pass  in  the 
present  sesMon.  We  refer  to  the  bill  which 
which  was  brought  in  by  Lord  Brougham, 
and  has  been  passed  quickly  through  both 
Houses,  which  if  properly  acted  on,  and. we 
doubt  not  that  it  will  be  so,  will  be  the 
most  valuable  measure  yet  passed  with  re- 
spect to  the  Court  of  Chancery.  We  shall 
advert  very  fully  to  this  Bill  in  our  next 
number,  and  the  important  and  interesting 
debate  which  took  place  respecting  it  in  the 
House  of  Commons  on  Wednesday.  We 
now  print  the  bill,  as  we  believe  it  was 
amended  in  the  Committee.  But  we  should 
mention  that  a  clause  was  proposed  by  Mr. 
Stewart,  giving  compensation  to  any  officers 
who  might  be  affected  by  the  proposed  re- 
form, and  agreed  to  by  the  House,  which 
will  be  a  very  beneficial  one.  We  have 
BDw  only  room  to  give  the  Bill. 


A  BILL,  AS  AMENDED  BY  THE  COMMITTEE, 
INTITULED,  AN  ACT  POR  FACILITATING  THE 

•  ADMINISTRATION  OF  JUSTICE  IN  THE  COURT 
OF  CHANCERY. 

Whereas  it  would  greatly  contribute  to  the 
ditniiiishm^  of  expense  andiielay  in  siuts  in  the 
Court  of  Chancery  if  the  proeess,  pleadings 
atid  Gourde  of  proceeding  therein  were  in  some 
respects  altered ;  but  ^  this  cannot  be  con* 
veniently  done  otherwise  than  by  rules  or 
orders  of  the  ,iud^eA  of  the  9aid  court  from  time 
to  time  to  be  mude,  and  doubts  may  arise  as 
to  the  power  of  the  said  Judges  to  make  such 
alterations  as  may  be  ex^ient  without  the 
authority  of parliamemt;  beit  therefore  enacted. 


b^  the  Queen's  most  excellent  Mi\)e8tv,  bv  and 
with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  ("omHAons,  in  this 
present  parliament  assembled,  and  by  the  au- 
thority of  the  same.  Thai  the  Lord  ChanceUor» 
with  the  advice  and  consent  of  the  Master  of 
the  Rolls  and  the  Vice  Chancellor,  or  one  of 
tliem,  may  and  he  is  hereby  required,  by  any 
rules  and  orders  to  l>e  from  time  to  time  by 
him  made  with  such  advice  and  consent  as 
aforesaid,  at  any  time  within  fire  years  from 
the  passing  of  this  act,  to  make  sach  altera, 
tions  as  to  them  may  seem  expedient  m  Ue 
form  of  wriu  an<f  eommmhhS^  and  tke  mode  of 
eeaUngt  tsiutMg,  executing,  and  reinntiag  the 
same,  and  also  in  the  form  ^  and  mode  offiUng 
6iils,  antwers,  drpasitions,  affidamts  and  aiker 
proceedingt,  and  in  the  firm  and  made  ofoh~ 
taining  dieeooerif  Iff  answer  in  writiftg  or  otker* 
wisf,  and  in  thU  form  and  mode  of  piemGng, 
oftd  im  the  form  and  mode  ^f  kihng  or  oh* 
tmning  evidenee,  and  gemeralip  in  the  form 
and  mode  of  procermng  /9  ohtain  relief 
and  in  the  general  practice  of  the  Court 
with   relation  thereto,  aad  also    in  the  form 


and  mode  of  proceeding  before  the  Muaers, 
and  in  the  form  and  mode  of  drawing  up^ 
entering  am  enrolling  ordt»rs  mnd  decrees^  and 
of  mahing  aud  delieering  copies  ^  ptemSngs 
and  other  proeeeeRngs,  and  to  mahe  such  regu- 
lations as  to  the  Uusation,  allowance,  and  pujh 
ment  (ff  costs,  and  for  altering,  superinien^ng, 
controlling  and  reguhtting  the  business  of  the 
several  offices  of  the  Court,  and  also  of  col- 
lecting  the  fees  payable  to  the  Smtoro'  Fee 
F^nd,  and  for  directing  payment  imio  the 
Suitor^s  Fee  tund  ^fthe  copy  money  now  re- 
ceived by  any  of  the  officers  to  their  own  w, 
and  otherwise  for  carrying  into  effect  the  omd 
alterations,  as  to  them  may  seem  proper ;  and 
all  such  rules,  orders  and  regulations  shall  be 
laid  before  both  Houses  of  Parliament,  if  IV- 
liament  be  then  sitting,  immediately  upon  the 
making  and  issuing  of  the  same,  or  if  Par^ 
ment  be  not  sitting,  then  within  five  dm^  after 
the  next  meeting  thereof;  and  no  such  mle, 
order,  or  relation  shall  have  effect  untUeach 
House  of  Pttriisment  shall  have  actually  sat 
thirty- SIX  days  after  the  same  shall  have  been 
laid  before  each  House  of  Parliament  as  afore- 
said ;  and  every  rule,  order  or  regoktion  so 
made  shall  from  and  after  the  lime  afuresaid 
be  binding  and  obligatory  on  the  said  Court, 
and  on  any  Courts  in  which  the  decrees  or  or- 
ders of  the  said  Court  shall  be  reviewed  by 
way  of  appeal,  and  be  of  like  force  and  effect 
as  if  the  provisions  contained  therein  had  been 
expressly  enacted  by  Parliament,  unless  the 
same  shall,  by  vote  of  either  House  of  IWlia- 
meut,  be  objected  to. 

2.  And  be  it  enacted,  that  from  and  silter 
the  passuu^  of  this  act  such.  Additional  officcn, 
clerks  and  messengers  in  any  of  the  present  or 
future  offices  of  the  Court,  as  the  Lord  Chan- 
cellor, with  the  advice  and  consent  of  the 
Master  of  the  Rolls  and  the  Vice  Chancellor, 
or  one  of  them,  shall  determine  to  be  neces- 
sar]^  and  proper,  shall  and  may  be  from  time 
to  time  appointed. 
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3.  And  be  k  enacted,  that  theofBcere,  clerks 
and  mesaengert  who  shall  be  appointed  as 
hereinbefore  directed,  and  the  present  clerks, 
officers  and  messengers  of  the  said  court,  shall 
recdve,  by  way  of  salary  or  additional  salary 
for  the  performance  ot  their  several  duties, 
such  Annual  sums  as  the  Liord  Chancellor  and 
the  Commissioners  of  her  Majesty's  Treasury 
shall  from  time  to  time  fix  and  determine ; 
and  that  the  same,  and  the  expense  of  copying 
and  writing  for  the  cad  court  or  any  of  the 
officers  thereof,  and  the  general  expenses  of 
carr)'ing  this  act  into  effect,  shall  be  paid  and 
payable  under  an  order  of  the  said  Court  of 
Chancery,  out  of  the  Suitors'  Fee  Fund  account 
of  the  said  court,  in  the  same  manner  as  the 
salaries  now  payable  out  of  the  same  fund  are 
payable,  and  at  such  times  as  shall  in  such 
order  as  aforesaid  be  mentioned. 

4.  And  be  it  enacted,  that  in  the  construc- 
tion of  this  act  ihe  expression  '*  Lord  Chan* 
cellor"  shall  mean  also  and  include  the  Lord 
Chnncelliir,  Lord  Keeper  and  Lords  Commis- 
sioners for  the  custody  of  the  Great  Seal  of  the 
United  Kingdom  for  the  time  being. 

5.  And  be  it  enacted,  that  this  act  may  be 
altered,  amended  or  repealed  during  the  pre* 
sent  session  of  parliament. 

There  is  also,  as  we  have  stated,  a  clause 
hx  compeziaatioa ;  but  we  hope  to  give  the 
act  in  the  next  Number. 

See  a  report  of  the  Debate  on  the  Bill, 
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Iir  THB  FKBSBlfT  SXaSION  OP  PABLIAMINT. 

No.vir. 


MAINTKNANCB  OP  CLBAOT. 

3&4Vict.c.20. 

Am  aei  tp  tnmenti  im  act  pnited  \n  the  fir$i 
ftar  of  ihe  rei^m  9/ his  Itiie  MmJeUg  Kiitg 
George- ihe  Ftrse,  miiiuied  **  An  act  fur 
rendering  more  efeetuai  her  hue  Mqieetp's 
grmeUfUi  imieniiune  for  the  uugmentathu 
of  auuMtemamee  of  ihe  poor  ciergy,"  nrnd 
to  render  valid  eeriain  ttgreeinente  whfch 
kmfe  been  mode  in  purtmtnee  «^  the  said 
oett  end  ftnr  other  purpo$ee. 

[3d  Jolg,  1840.] 

The  preamble  of  the  act  recites  the  letters 
patent  of  3  Anne,  incorporating  the  governors 
of  Queen  Anne*s  Bounty,  the  rules  prepared 
by  the  Governors  accotding  to  the  letters  pa- 
tent, the  I  Geo.  1,  c.  10,  and  the  alteration 
and  extension  of  the  rules.  It  is  then  enacted 
as  follows : 

1.  Certain  appropriations  made  hff  the  gooer- 
nora  confirmed, -r-^t  it  therefore  enacted  by  the 
Queen's  most  excellent  Majestv,  bv  and  wiih 
the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  that  all  approprtutions  herctufore 
made  by  the  said  governors  of  any  sum  or  | 


sums  of  money  out  of  ibe  monies  at  titetr  dia^ 
posal  to  the  augmentation  of  any  cvre  shall  be 
good,  valid,  and  effectual  to  all  intents  and 
purposes  whatsoever,  in  all  oases  in  which  any 
benefactor  or  benefactors  has  or  have,  in  order 
to  obtain  any  such  appropriation  for  the  aug- 
mentation  of  the  same  cure,  contributed  not 
less  than  the  amount  of  braefaction  whidi  was 
at  the  time  of  any  such  augmentation  required 
in  that  behalf  by  the  rules,  orders,  and  const> 
tutions  then  in  force,  notwithstanding  that  the 
sum  or  sums  so  appropriated  by  the  said  go- 
veuors  to  the  augmentation  of  such  cure  shall 
have  exceeded  in  any  one  year  the  sum  of  two 
hundred  pounds. 

2.  Certain  agreements  made  hy  the  goeer^ 
nors  eonjirmed^  and  orovtsions  tf  redied  acS 
ejetendea.   Amount  of  appropriations  hereq/ter 
to  he  made  shali  be'  within  the  limit  prescribed 
by  rules  in  force  at  the  ftW.— And   be  it 
further  enacted,  that  ail  agreements  already 
made  and  hereafter  to  be  made,  with  sucu 
consent  and  approbation  of  the  patron  and  ox* 
dinary  as  required  by  the  said  recited  act,  and 
with  the  consent  and  approbation  of  the  said 
governors,  with  any  benefactor  or  benefacton 
contributing  to  the  augmentation  of  any  cure^ 
touchinj^  the  patronage  or  right  of  presentation 
or  nomination  to  sucn  augmented  cure,  for  the 
benefit  of  such  benefactor  or  benefactors,  his» 
her,  or  their  heirs  or  successors,  according  to 
the  provisions  of  the  said  recited  act,  andidl 
grants  and  assurances  made  and  to  be  made 
for  carrving  such  agreenejits  into  effect,  shall 
l)e  good,  valid,  and  effectual  in  the  law,  to  all 
intents  and  purposes  wliatsoever,  in  all  cases 
in  which  the  yearly  value  of  the  augmented 
care  shall  have  been  or  shall  be  within  the 
limits  prescribed  for  the  same  by  the  fulea^ 
orders,  and   constitutions  which  shall  have 
been  or  shall  be  in  force  at  the  time  of  making 
such  agreements  respectively  as  aforesaid,  not- 
withstanding that  such  yearly  valac  shall  have 
exceeded  or  shall  exceed  the  sum  of  thirty*  Ave 
pounds,  or  that  the  amount  appropriated  by 
the  said  governors  out  of  the  monies  at  their 
disposal  to  the  augmentation  of  such  cure  sheJt 
have  exceeded  or  shall  exceed  in  any  one  year 
the  sum  of  tn-o  hundred  pounds,  or  that  such 
yearly  value  and  also  the  amount  so  appro- 
priated shall  both  have  exceedt  d  or  shall  00th 
exceed  the  same  several  sums  respectively: 
Provided  nevertheless,  that  so  far  as  relates  to 
such  agreements  as  aforesaid  the  amount  of 
all  appropriations  hereafter  to  be  made  by  the 
said  governors  to  the  augmentation  of*^  any 
cure  shall  be  within  the  limits  prescribed  for 
the  same  by  the  rules,  orders,  and  constitup 
tions  which  shall  be  in  force  at  the  time  of 
makiufj  such  agreements  respectively  as  afor«^ 
said. 

3.  Provisions  of  \  G.  I,  e.  10,  eaiended  to 
this  act  in  eases  Mere  no  appropriation  shall  be 
made  by  the  goorrnors. — ''And  vHiereas  it  is 
expedient  to  extend  the  provisions  of  the  said 
recited  act,  with  respect  to  such  agreements  as 
aforesaid,  to  casee  in  which  no  appropriatiou 
shall  be  made  by  the  said  governors  out  of  the 
funds  at  their  disposal  to  the  augmentation  of 
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the  citr^  to  which  tncii  (greements  shall  rey- 
pectWelf -relate ;"  be  it  therefore  further 
enacted,  that  all  ag^reements  hereafter  to  be 
made,  with  such  consent  and  approbation  of 
the  patron  and  ordinarv,  as  required  by  the 
said  recited  act,  and  with  the  consent  and  ap? 
probation  of  the  said  governors*  with  any  be- 
nefactor or  benefactors  contributing  to  or 
providing  for  the  augmentation  of  any  cure, 
touching  the  patronage  or  right  of  presenta- 
tion or  nomination  to  such  cure,  for  the  bene- 
fit of  such  benefactor  or  benefactors,  his,  her, 
or  their  heirs  or  successors,  according  to  the 
provisions  of  the  said  recited  act,  and  all  grants 
and  assurances  to  be  made  for  carrying  such 
agreements  into  effect,  shall  be  good,  valid, 
and  effectufd  in  the  law,  to  aU  intents  and 
purposes  whatsoever,  in  all  cases  in  which  the 
vearly  value  of  such  cure  shall  be  within  the 
limits  prescribed  for  the  same  by  th^  niles, 
orders,  and  constitutions  which  at  the  time  of 
making  such  agreements  respectively  as  afore- 
said shall  be  in  force  with  respect  to  cures,  for 
the  augmentation  of  which  appropriations  to 
meet  benefactions  may  be  made  by  the  said 
governors  out  of  the  funds  at  their  disposal, 
notwithstanding  that  in  any  of  such  cases  no 
appropriation  whatsoever  shall  be  made  by  the 
said  goyeraiors  out  of  the  funds  at  their  dis- 
posal to  the  augmientation  of  the  cure  to  which 
such  agreements  as  aforesaid  diall  respectively 
relate. 

4.  On  completion  tfan  agreement  fur  trme' 
fer  of  patronage  of  a  cure  to  a  benefactor, 
though  no  appropriation  be  made  by  the  gover* 
norSy  the  cure  to  be  considered  as  one  aug- 
mented bjn  then.'T'And  be  it  further  enacted, 
that  every  cure  touching  the  patronage  qr 
right  of  nomination  tP  which  any  such  f^gree- 
jnent  as  aforesaid  with  any  benefactor  or  bene- 
factors, shall  be  made  for  the  benefit  of  such 
benefactor  or  benefactors,  his,  her,  or  their 
heirs  or  successors,  though  no  appropriation 
whatsoever  to  the  said  cure  for  the  augmenta- 
tion thereof  shall  be  made  by  the  said  gover- 
nors out  of  the  funds  at  their  disposal,  shall 
from  and  immediately  after  the  completion  of 
such  agreemept,  be  deemed  and  considered  in 
law',  in  all  respects  and  to  all  intent9  and  pur- 
poses whatsoever,  as  a  cure  augmented  by  the 
said  governors,  and  the  same,  and  the  minister 
or  incumbent  thereof,  and  his  successors,  shall 
be  subject  and  liable  to  all  the  laws,  rules,  and 
regulations  relating  to  or  concerning  cures 
augmented  by  them  and  the  ministers  or  iur 
cumhents  thereof. 

6.  2  ^  3  flct.  e.  49,  Endowments  accept^ 
under,  the  last  recited  acj,  bv^  the  goeerjuors  to  be 
{except  iu  special  eases)  subject  to  the  same  rules 
as  if  they  had  been  appropriated  by  the  gover- 
nors.— "  And  whereas  by  an  act  passed  m  the 
second  and  third .  years  of  the  reigrn  pf  her 
present  Majesty  (chapter  forty-nine,)  intituled 
**  An  act  to  make  better  prQvi9ion  for  the  as- 
signment of  Ecclesiastical  districts  to  churches 
or  chapels  augmented  by  the  governors  of  the 
Bounty  of  Queen  Anne,  ana  for  other  pur- 
poses," after  reciting  that  it  was  expedient  to 
make  prorision  for  the  more  permanent  se- 


curitv  of  the  endowments  and  emolomepli 
whicn  should  hare  been  or  might  thereafter  be 
provided  for  the  use  pr  benefit  of  any  church 
or  chapel,  whether  built,  acquireil,  or  appro- 
priated, or  to  be  built,  acquired,  or  appro* 
priated,  under  X\^  authority  of  certain  actji 
therein  recited  or  referred  tp,  prof  any  of  them, 
or  under  ^ny  other  authority,  or  for  the  use  or 
benefit  of  the  incumbent  of  ajuy  such  churcl^ 
or  chapel,  or  pf  the  spiritual  person  serving 
the  same»  it  wa^  enacted,  that  it  should  ana 
might  be  lawful  for  the  sud  governors  of  the 
Bounty  of  Queen  Anne  tp  accept,  take,  and 
hold  any  such  endowments  and  emoluments 
upon  the  trusts  and  for  tlie  intents  and  pur- 
poses for  which  the  same  should  have  been  or 
might  thereafter  bp  given  pr  grapted  by  the 
person  or  persons  providing  the  same,  in  like 
manner  as  any  such  endowments  or  emolur 
ments  might  thfu  be  taken  or  held  bv  any  pri- 
vate trustees  or  trustee ;  and  that  it  should  and 
might  !>e  lawful  for  any  trustees  or  triutee  of 
any  such  endowments  or  emoluments  to  assign 
and  transfer  the  same  to  the  said  governors  of 
the  Bounty  of  Queen  Anne,  to  beheld  and  ap- 
plied by  them  upon  the  same  trust,  and  for  the 
same  iptents  and  purposes  as  the  same  pre^ 
viously  to  such  assignment  and  transfer  were 
held  by  such  trustees  or  trustee :   And  whereas 
it  is  expedient  to  make  such  further  provision 
as  is  herein-afl^er  contained  for  the  application 
and  disposition  of  all  endowments  ana  emolu- 
ments accepted  bj  or  assigned  to  or  to  be  ac- 
cepted by  6r  assi^ed  to  the  said  gof^rnors 
under  the  aforesaid  provisions  of  the  la^t  rer 
dted  act;"  be  it  therefore  further  enacted, 
that  all  endowments  and  emoluments  what- 
soever already  accepted  or  takon  by  or  as- 
signed or  transferreo  to,  or  to  be  hereafter  ac- 
cepted or  taken  by  or  assigned  or  transferred 
to,  the  said  governors,  under  the  aforesaid 
provisions  pf  the  last  recited  act,  and  the  money^ 
stocks,  parliamentary  or  other  funds  or  securi- 
ties, land,  hereditaments,  or  other  property 
which  the  same  respectively  may  oonsut,  shall, 
so  far  as  circumstances  will  permit,  and  sub- 
ject and  without  prejudice  to  tne  trusts,  intents, 
and  purposes  upon  and  for  which  the  same 
shall  nave  been  given  or  granted  by  the  person 
or  persons  providing  the  same,  be  appropriated 
by  the  said  governors  to  the  particular  bene- 
fice for  which  the  same  respectively  shall  have 
been  provided,  and  be  applicable  and  disposable 
by  theni  for  the  benefit  and  augmentation  of 
such  benefice,  in  such  and  the  same  manner, 
and  \vit(i  such  and  the  same  powers  of  invest- 
ment in  the  purchase  of  land,  and  exchange 
for  pt)ier  lands  and  hereditaments,  and  other- 
wi^Cj  ancl  other  powers  and  euthoritiea,  in  aU 
respects,  according  tp  the  niles,  orders,  and 
constitutions  for  the  time  being  in  force  for 
the  management  pf  the  Bounty  of  Queen 
Anne,  as  if  the  money,  stopk,  land,  hereditak- 
tnents,  or  other  property  of  which  such  endow- 
ments and  emoluments  may  respectively  con- 
sist, had  been  orig'nally  prorided  or  anpro- 
priated  bv  the  said  governors  out  of  the  fnnda 
at  their  disposal  for  the  benefit  and  augmea^ 
tion  of  the  saipe  benefice. 
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ALLEGED  ABUSE  OF  THE  RIGHT 
OF  ADVOCATES. 


We  have  receired  a  letter,  coucked  in  stronpf 
terms  of  animadversion,  on  the  license  taken 
by  Counsel  in  a  lare  case  before  the  Central 
Criminal  Court.  It  has,  \xe  believe,  been  fre- 
quently supposed  that  an  advocate  sliouU 
know  the  exact  truth  regarding  the  offence 
imputed,  in  o'der  that  he  may  avoid  any  dan 
gerous  questions,  and  more  safely  conduct  the 
defence.  This,  we  think,  is  by  no  means  a 
settled  rule,  and  at  all  events  we  consider  it  to 
be  clear  that  counsel  should  not  attend  the 
prisoner  personally,  but  receive  his  instructions 
through  a  solicitor,  with  whom  he  may  freely 
communicate,  and  of  whom  he  may  reijuire 
such  inforroafion  as  be  deems  necessary  to  the 
effective  discharge  of  his  duty.  Whether  the 
actual  guilt  of  the  accused  be  disclose  I  iu  tlie 
br'ief,  or  verbally  made  to  cocmsel,  or  whether 
the  confession  be  elicited  by  other  means,  it  is 
clear  beyond  all  doubt  that  the  advocate  must 
act  for  his  client  as  if  no  such  disclosure  were 
made.  It  is  his  buundcn  duty  to  make  the 
best  defence  in  liis  power.  Whilst  he  is  not 
called  upon  to  di^'lose  his  own  personal  belief 
of  hiB  client's  innocence,  he  certainly  ought 
'not  to  assume  the  office  of  judge  or  jury,  but, 
confine  himself  strictly  to  his  province  of 
advocate.  Our  correspondent  admits  that  the 
feeling  of  the  profession  is  against  him,  and 
we  think  the  public  interest  is  also  opposed  to 
his  view  of  the  subject.  With  these  remarks 
we  give  the  following  extracts  from  our  cor* 
respondent's  letter  :-* 

"  I  have  lon^  considered  that  counsel,  in  the 
course  of  their  general  practice,  too  often 
make  an  abuse  of  the  great  privilege  of  license 
of  speech,  the  free  exercise  of  which  custom 
bos  confirmed  to  them. 

"  In  reqtiesting  you,  therefore,  to  open  your 
columns  to  a  few  brief  observations  on  the  im- 
portant subject  under  consideration.  1  am 
a%vare  the  feeling  of  the  professio'i  is  enlisted 
against  me ;  but  making  the  most  ample  al- 
lowances, I  cannot  bring  myself  to  believe  that 
in  aii  ca^s,  and  under  tdl  circumstances,  the 
bar  arc  justified  in  pleading  against  conscience, 
as  a  matter  of  course ;  and  in  the  defence  of 
acknowledged  guilt  of  the  deepest  die,  adopt- 
ing a  course  which  should  be  properly  confined 
to  the  protection  of  innocence  from  unfounded 
accusation,  and  weakness  from  overbearing 
opprcssioo. 


"  With  r«'ference  to  the  case  recetitly  tried 
Iiefore  the  Central  CriiniuHl  Court.  I  Wish  it 
to  be  understood  that  the  prisoner's  confession 
was  made  to  his  couu^iel  before  he  commenced 
ids  speech  in  his  defence.  My  remarks  will 
therefore  apply  subject  to  such  l»cin<^  the  fact. 

"  The  learned  counsel  denounced  the  police 
us  intent  oh  their  prey,*  and  lashed  them  with 
the  most  opprobrious  epithets  for  doing  no 
more  than  discharging  the  duty  for  which  they 
are  employed  and  paid,  and  which  the  laws 
reiiuire  at  their  hands. 

*'  An  inuendo  was  thrown  out  that  the  fe- 
male servants  were  privy  to  the  act,  and  an 
attempt  was  made  to  stigmatise  them  as  per- 
jured, for  stating  what,  from  Uie  confession 
then  recently  made,  the  learned  counsel  knew 
to  be  true  from  the  prisoner's  own  lips. 

**  I  he  utmost  was  done  to  confuse  the  wit- 
ness regarding  the  stolen  plate,  and  her  mo- 
tives fur  coming  into  the  box  to  give  evidence 
in  the  discharge  of  a  most  unpleasant  duty, 
were  subjected  to  the  severest  comments, 
which  nothing  has  transpired  to  show  were 
justifiable* 

'*  The  name  of  the  Deify  was  Invoked,  most 
irreverently,  when  we  consider  that  a  con- 
sciousness of  his  client's  guilt,  beyond  all 
doubt,  filled  the  advocate's  mind ;  niid  the 
jury  were  doomed  to  everlasting  perdition,  in 
case  they  did  what  was  really  tlieir  duty  to  do.* 

"  I  would  never  impose  restrictions  on  the 
bar,  any  more  than  on  the  press ;  but,  at  the 
same  time,  I  beKeve  that  die  di:;nity  of  the 
forjner,  as  well  as  the  usefnliiess  of  the  latter, 
may  be  compromised,  by  turning  an  invaluable 
privilege  into  an  unwarrantable  licentiousness. 

*'  Lex." 


UNQUALIFIED  PRACTITIONERS  IN 
THE  COUNTY  COURTS. 


Br  the  12th  Geo.  2,  c.  13,  8.  7,  (the  only 
statute  relating  to  unqualified  persons  prac- 
tising in  the  County  Court  that  I  can  find)  it  is 
enacted  that  in  case  any  pcrstm  shall  com- 
mence or  defend  uny  action,  &c.  in  the  County 
Court,  who  shall  not  then  be  legally  admitted 
an  attorney  or  solicitor,  according  to  the  2nd 
Geo.  2,  he  shall  forfeit  20/.  to  be  recovered 
within  twelve  months  after  the  offence  com- 
mitted. I  have  read  the  various  books  of 
practice  which  treat  of  the  law  of  attorneys, 
but  I  cannot  satisfy  myself  on  the  following 


*  We  are  informed  that  the  supposed  solemn 
asseveration  of  >he  learned  counsel  has  l^en 
erroneously  reported.  The  con fessiou  of  u uilt, 
we  believe,  was  voluntarily  made,  and  not 
sought  for  either  by  the  counsel  or  the  solici- 
tor of  the  prisoner ;  and  ihat  up  to  the  time  of 
the  discovery  of  the  plate,  and  the  prisoner's 
confession,  which  immediately  followed,  his 
legAl  advisers  believed  him  to  be  innocent.  Ed. 
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Bslnts,  viz.  whether  the  Coart  of  Queen's 
ench  will  grant  a  rule  against  an  attorney  of 
that  Court,  to  shew  cause  why  he  should  not 
be  struck  off  their  roll,  for  aUowing  an  un* 
qualified  person  (for  his  own  benefit)  to  prac- 
tise in  the  County  Court? — If  yea— mthin 
what  time  must  the  application  be  made  after 
the  offence  committed?  The  questions  are 
important,  and  affect  many  country  practition* 
ers  who  allow  their  articled  clerks  to  priurtise 
in  the  County  Court  for  their  own  emolument, 
and  the  better  to  qualify  themselves  for  the 
profession.  A  Countrt  Attobnkt. 

As  the  12  Geo.  2,  c.  13,  s.  7,  inflicts  a 
penalty  on  persons  practising  in  the  County 
Court  who  are  not  attorneys,  we  presume  the 
Superior  Courts,  under  their  general  jaris^- 
ihn  oyer  the  attorneys  of  their  Courts,  would 
preyent  such  attorneys  from  lending  their 
names  to  unqualified  persons ;  but  we  are  not 
aware  of  any  case  in  point.  The  22  G.  2, 
c.  46,  s.  11,  evidently  applies  to  unqualified 
persons  practisiDg  in  the  Superior  Courts,  and 
the  application  must  be  made  to  the  Court 
from  whence  the  process  issues.  The  Judge 
of  the  County  Court  ought  to  ascertain  that 
the  persons  who  appear  before  that  Court  as 
practitioners  are  really  attorneys,  or  persons 
acting  bon^fide  as  the  clerks  of  attorneys, 

Ed. 


BANKER'S  DRAFT  PROVED  AS  A 

CODICIL. 


Wb  have  received  the  follow  in>r  statement 
from  a  correspondent  on  whose  accuracy  we 
can  fully  rely : — 

A  testator,  on  his  death-bed,  drew  a  draft 
on  his  banker  for  200/.,  in  favour  of  a  person 
who  was  then  with  him,  and  delivered  it  to 
her,  but  she  neglected  to  receive  it  from  the 
banker's  until  after  the  testator's  death.  Soon 
afterwards  the  executors  demanded  the  return 
of  the  money,  which  her  legal  adviser  recom- 
mended her  to  repay,  and  to  seek  to  prove  it 
as  a  codicil,  to  the  will.  The  money  was  ac- 
cordingl]^  returned,  and  the  proper  proceedings 
adopted  in  the  Ecclesiastical  ^ifcurt,  where  a 
decree  was  obtained,  establishing  the  draft  as 
a  codicil  to  the  will,  and  ordering  die  estate  to 
pay  the  costs. 


NOTB8 
ON  THE  LEGAL  EXAMINATION. 

BT  A  BT8TANi>BR. 
[Omihmtd/nm  p,  215.] 


Thb  friends  evidently  met  in  a  very  different 
mood  to  that  in  which  they  left  in  the  morn- 
ing, and  had  just  congratulated  each  other  on 
the  examination  being  over,  when  we  entered. 
Singleton  was  the  life  of  the  party,  having,  as 
he  said,  answered  every  question  except  those 
on  Criminal  Law.  Newton,  it  anpeared,  had 
answered  about  fifty  in  all  the  departments. 
Neverton  about  the  same  number  in  the  first 
four.  Neverfear  and  Ready  made  no  other 
report  than  that  they  had  done  enough  to 
ensure  their  passing,  and  that  they  haa  staid 
till  nearly  five  o'clock  from  respect  to  the 
Examiners ; — at  which  Singleton  smiled. 

A  long  and  noisy  discussion  followed,  as  to 
the  correctness  of  five  or  six  of  the  answers; 
and  as  many  more  were  admitted  to  be  wrong. 
Singleton  was  surprised  at  the  '^MM^jiy  he  had 
displayed,  and,  frankly  admitting  he  did  not 
think  ne  had  had  so  much  law  in  him«  vowed 
revenge  upon  the  Examiners  if  he  met  them 
near  Bilbury  Moss,  if  th^  did  not  1^  him 
pass.  The  locality  of  the  Moss,  however,  was 
not  stated,  nor  is  it  important  so  far  as  the 
Examiners  are  concerned,  Mr.  Singleton  hav- 
ing obtuned  their  certificate  that  he  was  duly 
qualified  to  act  as  an  attorney. 

Newton  was  modest,  and  said  little.  Never- 
ton was  vexed  at  two  or  three  of  his  answers, 
which  (to  use  his  own  expression)  shewed  "  he 
was  a  fool,"  although  he  detected  his  mistakes 
the  moment  he  turned  his  back  upon  the  Ex- 
aminers  to  leave  the  hall.  Neverfie»r  and 
Ready  were  apparently  alternating  between 
hope  and  fear ;  and,  according  as  the  one  or 
the  other  appeared  in  the  ascendant,  were,  as 
Singleton  observed,  gloriously  upon  stilts,  or 
marveUously  in  the  dumps. 

Tliis  is  certam,  that  they  had  declined  an* 
swering  a  single  question  in  Criminal  Law; 
and  it  appeared  from  the  whole  conversniion 
that  mwy  others  had  done  so  too.  This,  we 
think,  is  to  be  regretted,  inasmuch  as  the 
Criminal  now  forms  an  important  part  of  the 
Law  of  the  land;  and  although  ^e  profesrional 
leviathans  may  decline  to  appear  before  a 
magistrate,  or  even  in  a  Crimual  Court,  we 
apprehend  it  is  unfoir  towards  those  gentle- 
men who,  as  magistrates,  devote  their  time 
and  their  talents  for  the  public  benefit,  to 
permit  this  branch  of  Jurisprudence  to  be 
neglected,  and  fancy  it  is  idso  a  reason  why 
some  alteration  should  be  made  in  the  mode 
of  examination,  so  as  to  render  it  compulsory 
to  answer  in  this  department.  Those  gentle- 
men have, a  right  to  the  honest  and  able  as- 
sutance  of  every  legal  professor,  and  in  pro- 
portion as  the  Icnowleage  of  this  portion  of 
tlie  law  is  encouraged,  so  much  the  more  will 
that  assistance  be  appreciated,  and  the  country 
benefited. 
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We  ventured  to  make  the  above  obsefvatSons 
in  a  convenational  form,  and  were  fpratiied 
by  tlie  aMurance  of  Mr.  Singleton  that  he 
ihonffht  we  were  right ;  and  from  the  li|(ht  in 
%vhich  we  had  placed  the  matter,  he  was 
conscious  that  he  had  been  wrong  in  neglect- 
ing this  department.  Ready  and  Neverfear 
were  of  opinion  that  it  was  an  inferior  one, 
and  theretbre  not  deserving  the  attention  of 
Uiose  who  had  a  tolerable  prospect  of  a  large 
practice;  besides  which,  they  observed  that 
barristers  were  now  generally  appointed  to  all 
important  magisterial  situations,  and  that 
country  magistrates  generally  had  the  assist- 
ance of  experienced  and  intelligent  clerks,  so 
that  the  assistance  of  professional  men  was  not 
calletl  for. 

We  were  constrained  to  admit  this  to  a 
limited  extent,  but  thouf^ht  it  prudent  to  drop 
a  conversation  which  bid  fidr  to  become  ani- 
matiog,  by  simply  declaring  that  we  were 
aware  it  was  one  of  the  novelties  of  the  day  to 
treat  the  influence  of  country  gentlemen  as  an 
open  question,  and  apologising  for  what  we 
had  said  on  behalf  of  '*  the  order,"  we  begged 
that  our  presence  might  not  be  any  restraint 
upon  them* 

The  little  agitatioo  we  had  involuntarily  oc- 
casioned having  subsided,  the  friends  busied 
themselves  in  discussing  one  or  two  doubtful 
points,  upon  vdiich  no  two  of  them  were 
agreed,  and  each  argued  himself  into  the  con- 
viction that  he  was  right ;  but  as  there  was 
no  court  of  appeal  they  were  left  undeter- 
mined :  a  reference  to  our  own  solicitor,  how- 
ever, has  satisfied  us  that  Newton's  views  were 
the  correct  ones. 

The  gentlemen  having,  as  they  sud,  dis- 
patched a  score  or  two  of  letters  to  their 
mends,  informing  them  that  they  were  all 
ri^t,  they  separated  for  the  evening,  deter^ 
mmed  to  evince  as  little  anxiety  as  possible 
relative  to  their  certificates,  which  all  made 
sure  of  obtaining. 


THE  STUDENT'S  CORNER. 


DESCENT  OF  LANDS  BBLD  IN  GAVELKIND. 

I  am  not  aware  that  the  attention  of  the 
public  has  yet  been  called  to  the  following 
question,  arising  on  the  recent  Inheritance  Act. 

By  statute  3  &  4  W.  4,  c.  106,  s.  2,  it  is 
enacted,  that  "  in  every  case  descent  shall  be 
traced  from  the  purchaser,''  and  on  reference 
to  the  first  section  it  will  be  seen  that  the  act 
extends  to  all  bereditamenU,  *'  whetber  desen- 
dible  according  to  the  common  law,  or  accor- 
ding to  the  custom  of  gavelkind  or  borough 
English,"  &c. 

Jf.t  a  purchaser,  dies  sdsed  of  an  estate  in 
gavdkind,  leaving  two  sons  B,  &  C,  who  will 
succeed  to  the  property  equally.  B,  then 
dies,  leaving  a  son  D.  surviving  him.  Now 
under  the  old  law,  />.,  would  clearly  have  been 
entilkd  to  the  entirety  of  his  father's  share, 


but,  as  the  act  provides  that  all  descents  "  shall 
be  traced  from  the  purchaser,"  it  will  be 
necessarv  to  enquire  who  are  the  heirs  of  j4.  % 
and  this  being  an  estate  in  gavelkind,  it  would 
seem  to  follow  that,  as  regards  ^s.  moiety  of 
the  property,  his  son  D.  and  his  brother  C, 
would  be  entiUed  to  it  e(|ually,  as  heirs  of  A*, 
and  that  thus  C.  would  possess  three  fourths 
of  the  property,  and  his  nephew  Z>.  only  one 
fourth, 

A  similar  change  of  ownership  would  take 
place  on  the  death  of  either  C,  or  Z>.,  so  that 
unless  one  party  alienated  his  share,  or  executed 
some  assurance  so  as  to  vest  the  property  in 
himself  as  a  purchaser  under  the  3rd  section 
of  the  act,  the  ownersbip  would  remain  con- 
tinuaUy  fluctuating  on  the  death  of  every  per- 
son entitled  to  any  part  of  the  estate. 

Philalbthbs. 


TBNANCT  BT  BNT1RBTIB8. 

I  beg  to  refer  P— e,  p.  233,  anie^  (who 
wants  to  know  what  interest  husband  and  wile 
respectively  take  when  a  term  of  vears  is  gran- 
ted to  them  *'  their  executors,  aaministrators, 
and  assigns")  to  Bacon's  Abridgment  "  Joint 
Tenants,"  where  the  law  is  thus  laid  down ; 
''  Husband  and  wife  may  be  jomt-tenants  of  a 
lease  for  years,  of  other  chattel  real,  as  well  of 
a  freeholu  or  estate  of  inheritance.  But.  where 
the  husband  is  jointly  possessed  of  a  leasehold 
interest,  or  other  personal  thing,  he  may  dis- 
pose of  it  in  his  lifetime  without  the  consent 
ot  concurrence  of  his  wife." 

**  But  if  a  lease  be  made  to  baron  and  feme 
for  years,  the  baron  cannot  derise  the  term  ; 
for  the  feme  is  in  by  survivorBhip  before  the 
devise  takes  effect." 

A.  E.  F, 


It  appears  from  2  Preston's  Abs.  67,  and 
Watkms'  Principles  of  Gonveyandng  by 
White,  171,  that  the  husband  alone  can  dis- 
pose of  the  term,  so  as  to  bmd  the  wife, 
let  wrmmnf.  See  also  the  case  of  Groie 
V.  Uero/t,  Cro.  Elis.  287,  rcfcrred  to  in  Pres- 
ton Abs.  b7» 

B.  W.  J. 


^"m 


THE  DEBATE  ON  THE  CHANCEUY 

BILL. 


Tub  disciuaion  which  took  place  in  the 
Committee  on  the  Chancery  Bill  not  hav- 
ing been  given  in  the  newspapers,  we  have 
been  favoured  with  the  following  report  of 
what  took  place,  which  we  gladly  give. 
Mr.  Gordon  in  the  Chair. 

When  the  words  *'  and  also  in  the  form  and 
mode  of  filing  bills,  answers,  &c.,"  in  the  first 
clause,  were  read, 

Mr.  AgUonhy  said,  he  wished  to  ask  whether 
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this  clause  would  empower  the  Chancellor  and 
Judg^  tQ  make  oroers  ilispensing^  with  bills 
and  ax^swers,  or  at  Least  with  answers  in  com- 
mon juitSf  for  payment  of  debts  and  legacies, 
and  other  simple  cases. 

The  ^Uorney  General. — ^Thcre  is  a  subse- 
quent clause  authorising  the  Lord  Chancellor 
and  the  Judges  genenuly  to  make  ru«es  and 
orders  as  to  the  form  and  mode  of  proceeding 
to  obtain  relief,  and  to  alter,  control,  and  re- 
gulate the  business  of  the  several  offii^es  of  ^he 
Court.  Under  these  powers  the  Judges  might, 
as  he  conceived,  in  such  cases,  if  they  should 
think  it  expedient,  dispense  with  bills  and  an*- 
swers  altogether,  and  substitute  a  petition,  or 
some  sim^e  mode  of  proceeding. 

ly^lr.  Lynch  concurred  |q  the  opinion  of  the 
Attorney  Ofnerat, 

Mr.  /fgtionhy, — I  am  anitc  satisfied. 
On  Che  words  "and  or  making  and  dellTer- 
ing  copies  of  pleadings  and  other  proceedings  " 
bemg  read, 

Mr.  j4gihnfjy  stated,  th^t  he  doubted  whe- 
ther the  judges  would  act  upon  this  part  of  the 
bni,  and  that  part  which  antliorisea  them  to 
direct  payment  into  the  *'  Suitors'  Fee  Fund  " 
of  the  copy-money  now  received  by  any  of  the 
officers  ror  their  own  use,  inasmuch  as  this 
could  not  be  done  effectually  without  very 
largely  interfering  with  the  emoluments  of  the 
Six  Clerks  and  Clerks  in  Court;  he  wished  to 
know  how  this  was. 

Mr.  Jamei  Stewart  stated  that  to  meet  this 
ditRcuity,  he  had  prepared  a  clause  for  allow- 
ing compensation  to  tlie  oliicers  whose  emolu- 
ments might  be  affected  under  this  act,  wluch 
he  woula  propose  when  this  bill  was  gone 
through. 

Mr»  AfrUonby  wished  to  ask  whether  this  act 
would  authorise  the  Judges  to  regulate  the  fees 
now  received  by  the  copying  clerks,  under  the 
40th  section  of  the  3  &  4  W .  4,  c  9-1. 

Tlio.  Attorney  General  sidd,  certainly,  aa  he 
conceived,  if  it  were  deemed  expedient  and 
proper. 

Qp  that  part  of  the  clause  which  relates  to 
f*  the  allowance  and  payment  of  costs  "  being 
read, 

Mr.  Agtionf»y  proposed  that  the  word  "  taxa- 
tion "  slrauld  be  added,  which  was  agreed  to. 
On  the  clauses  being  gone  through, 
Mr.  Steteart  proposed  the  addition  of  his 
clause  for  compensation  "  to  the  officers  who 
might  be  affected  by  the  provisions  of  the  act." 
Jle  stated  that  he  conceived  that  (he  bill  would 
be  ineffectual  without  it,  inasmuch  as  the  ope- 
ration of  the  act,  if  properly  and  effectually 
carried  out,  would  deprive  the  S^ix  Clerks  and 
<*lerks  in  Court  of  a  large  proportion  of  their 
fees,  and  it  was  impossible  tp  expect  that  the 
Judges  would  do  this  unless  some  means  were 
fifforded  to  the  otlicers  fpr  obtaining  a  fair 
compensation. 

Mr.  Pemfierton  stated  that  the  clause  pro- 
posed would,  in  his  opinion,  be  a  very  useful 
one.  He  understood  tnat  several  of  the  Clerks 
}n  Court  had  paid  large  sums  of  money  for 
their  places  :  He  thought  it  therefore,  reason- 
fXA^  tfiat  such  a  clause  should,  be  added. 


The  Attorney  General  agreed  that  this  was 
a  very  necessary  clause,  and  would  facilitate 
the  carrying  out  the  bill  in  a  complete  and 
effectual  manner. 

The  Bill,  with  the  amendments,  was 
then  reported  to  the  House,  and  ordered 
to  be  read  a  third  dme  on  Thursday  ^the 
next  day). 


SELECTIONS 
FROM  CORRESPONDENCE. 

ACTION  ON  A  JUDGIIEXT 

The  expense  a  plaintiff  is  put  to  in  enforcing 
a  judgment  obtained  in  any  of  the  British 
Colonies  against  the  debtor  or  his  estate  in 
this  country  is  very  heavy,  as  it  is  al»solutely 
necessary  to  commence  an  action  of  debt 
here  de  ttovo,  and  to  proceed  thereon  as  in 
other  eases.  It  would  be  a  great  relief  and 
avoid  much  delay  if  an  act  was  passed  enabling 
the  plaintiff  to  call  on  the  defendant  by  a  rule 
nisi,  or  in  some  other  way  to  stietv  cause  why 
exempHBcation  of  the  judgment  in  the  local 
court  should  not  be  filed,  and  why  judgment 
should  not  be  entered  up  in  anv  of  the  Courts 
of  Record  at  Westminster  in  oraer  to  facilitate 
the  rerovery  from  the  defendant  of  his  estate 
or  efiects  in  this  country. 

CiYis  A. 


WRITS  OF  JCSTICIES. 

Writs  of  Justifiies  are  generally  resorted  to 
for  the  recovery  of  debts  under  4 Of. ;  and 
where  it  appears  the  defcudant*s  viuble  means 
are  too  small  to  satisfy  a  judgment  (if  obtained) 
in  the  Superior  Courts,  the  expences  attending 
I  lie  proceedings  by  justicies  (subseouent  to  the 
writ)  being  less  by  al>out  ope  half.  During 
my  practice.  I  have  l>een  obliged  to  resort  to 
the  writ  of  justicies  for  the  reason  before 
mentioned  ;  but  my  proceeding:!  have  been 
much  retarded  in  consequence  of  the  length 
of  time  which  elapses  before  the  writ  is  sealed, 
unless  the  additional  fee  of  S*.  dd.  I>e  paid  for 
a  private  seal.  I  have  had  to  wait  neailya 
fortnight  for  a  writ,  in  consequence  of  there 
being  no  puldic  seal.  Why  should  not  these 
«vrits  be  sealed  M  ai^y  time  as  the  common  wiii 
of  summons  ? 

A  COCNTRT  SUBSCRIBKB. 


ATTENDINO  judge's  SCMMOKSES. 

I  notice  a  letter  signed  W.  W.  1^.,  p.  201, 
ante,  wherein  the  writer  expresses  his  surprize 
that  inexperienced  junior  clerks  should  be  al- 
lowed to  attend  summonses  at  the  Judges* 
Chambers. 

I  agree  with  him  that  many  matters  of 
great  moment  are  discussed  there,  and  nume* 
rous  applications  are  now  entertained  there, 
for  upsetting  important  and  expensive  pru- 
ceedings  upon  mere  tcchuicaliiies,*  sq  thai  it 
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Mquirei  a  talented  and  ing^eDious  person  to 
cope  with  the  subtlety  which  is  there  broufi^ht 
to  bear  npon  these  matters. 

But  inasmuch  as  a  respectable  solicitor  upon 
attending  summonses  is  compelled  to  wait  for 
seTcral  hours  for  a  fee  of  3#.  Ad,  is  it  to  be 
wondered  at,  that  ^eotlemeo  moving  in  respec* 
table  circles  of  societjr,  should  prefer  attending 
more  important  busmjess  at  their  own  Cham- 
bers, and  aending  a  clerk  to  Attend  these  mat- 
ters ?  I  ^vould  jrecommend  as  .a  safe  course, 
srhere  »ny  speculative  summona  is  taken  .oiit» 
to  instruct  a  pleader  or  counsel,  who  obtains 
(par  excellence)  an  immediate  audience ;  and 
although  the  present  rif^id  mode  of  taxing 
costi,  would  probably  exclude  such  an  item 
from  the  bill,  no  client  of  liberal  feeling  would 
g-rudge  paying  out  of  his  oirn  pocket  a  fee 
advanced  in  anxiovs  advocacy  of  his  interests. 

Civis. 


SUPERIOR  COURTS. 


Eortr  Cf^ancrllor'if  Court. 

COST8.-»DI8MI8SIN«  OF  BILL  VTiTHOVT. 

Circttmsttmeei  U  whirh  «r  bith  though  the 
cm$e  made  by  it  foils  in  point  of  taw,  maybe 
disoMsed  without  costs  bf  reason  of  a  false 
defence  to  it. 

The  b'dl  in  this  case  was  filed  in  lf^7  by  the 
ividow  and  executrix  of  Mr.  C.  Field,  a  solici- 
tor, deceased,  for  payment  of  a  biU  of  costs  due 
to  biro  for  business  done  for  Mr.  Benjamin 
Churchill,  from  the  year  1826  to  1830.  Mr. 
ChuTLhill  also  died  in  or  about  the  year  18.')(), 
and  by  his  will  directed  his  debts  to  be  paid 
put  of  his  personal  estate.  His  widow  and 
executrix,  defendant  to  the  bill,  by  her  answer 
act  up,  among  other  defences,  the  statute  of 
limitations. 

Mr.  Smpthe,  for  tire  pJaintifT,  af^er  stating 
the  facts  and  admitting  that  the  bill  should  be 
dismissed,  but^  as  he  hoped,  without  costs, 
said  the  statute  of  limitations  was  pow  a  suffi- 
cient answer  to  the  case  made  by  the  bill ;  but 
at  the  time  the  bill  was  filed  there  was  much 
doubt  upon  the  law  in  this  respect,  in  conse- 
quence of  Lord  Chancellor  Druugham^s  deci- 
sion in  1831,  reversing  a  fprrppr  decision  of 
'Sir  John  Leach,  Master  of  the  Rolls,  in  the 
case  of  Jones  v.  Seott^^  and  holding  that  a  will 
^n  such  cases  createfl  a  trust  for  the  benefit  of 
creditors,  so  that  their  demands  could  not  lie 
barred  bv  the  statute.  The  present  bill  was 
filed  while  the  law  s^bod  as  the  Lord  Chancel- 
lor left  it  in  1831.  But  in  1838  the  House  of 
Lords  on  appeal,  after  much  delay,  reversed 
Lord  Brougnam's  decree,  and  set  up  the  decree 
of  the  Afasfer  of  the  fiolfs,^  In  such  circum- 
stances, the  plaintiff  filed  her  bill,  believing  she 
had  the  law  in  her  tavpuf,  and  he  Loped  there- 
fore that  the  Court  would  dismiss  it  without 
costs.    But  there  was  another  ground  in  which 
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he  submitted  the  defendant  was  not  ico titled  to 
costs,  and  that  was  that,  in  addition  V>  the 
statate,  she  set  up  another  defence,  entirely 
false,  alleging  that  the  plaintiff 's  husband  had 
not  accounted  for  a  sum  of  1000/.  trust  money, 
received  by  him  in  his  professional  character, 
as  part  pf  the  purchase  money  of  an  estate  sold 
to  the  Earl  of  Jersey  in  1 809.  The  facts  of 
that  transaction  were  these :  Mr.  Churchill 
(defep.dant'^  fa^tlier  in  law)  by  hjs  will,  .devised 
hi?  estates  to  his  son  Benjamin,  de/e;ida,nt'^ 
late  husband,  for  sale  &c.,  and  directed  1000/. 
to  be  reserved  out  of  the  proceeds  for  the  be- 
nefit of  his  daughters,  ana  of  that  sum  he  ap- 
pointed Mr.  Benjamin  Churchill  and  Mr. 
bamuel  Churchill  trustees.  Mr.  Samuel 
Churchill  was  at  that  time  a  solicitor,  and  for 
many  years  in  partnership  with  Mr.  Field, and 
they  being  the  solicitors  for  sale  of  the  estate, 
the  whole  purchase  money,  amounting  to 
U,000/.,  was  paid  into  their  hands  in  the  first 
instance.  But  Mr.  Field  retained  no  part  of 
it,  his  partner,  the  co  trustee  with  Mr.  Benja- 
min Churchill,  took  it ;  and  he  afterwards  lie^ 
came  bankrupt;  the  partnership  was  dissolved, 
and  Mr.  B.  Churchill  admitted  his  liability  for 
the  trust  money.  The  proof;}  in  the  baiik ruptcy, 
the  correspondence  between  the  brothers,  fur 
procuring  which  in  answer  to  this  defence  the 
plaintiff"  was  pat  to  great  expcnce,  and  other 
evidence  on  tne  part  of  the  plaintiff",  shewed 
that  the  defendant  well  knew  that  there  was 
no  ground  whatsoever  for  this  charge,  and 
therefore  the  defendant  ought  not  to  be  al- 
lowed any  costs.  The  learned  counsel  then 
read  a  large  portion  of  the  evidence  on  the 
point. 

Mr.  Rfckards  Bud  Mr  Stintdn.  for  defendant, 
said  that  from  a  letter  in  the  defeudant*8  pos- 
session written  by  Field  and  Churchill,  admit- 
ting that  they  rcci'iv«*d  the  trust  money,  there 
was  good  reason  to  believe  that  the  1000/.  was 
never  accounted  for,  and  the  fact  would  in  all 
probability  turn  out  to  be  so  if  an  inquiry  could 
be  directed  to  the  Master,  bjit  as  the  bill  must, 
as  a  matter  of  course,  be  dismijssedj  no  such 
inquiry  could  be  directed.  There  was  nothing 
in  tliis'  case  to  distinguish  it  from  all  others  in 
which,  wlien  plaintiffs  fail  in  malting  out  their 
cases,  their  bills  are  dismissed  with  costs. 

Mr.  Smuthe,  in  reply,  again  referred  to  those 
facts  of  the  evidence  which  exonerated  Mr. 
Field  fiom  all  liability  a^  to  the  trust  money. 

The  Lord  Chancellor  was  satisfied  upon  the 
evidence  received  for  the  plaintiffs  that  there 
was  no  ground  for  the  defence  set  up  as  to  the 
pluntiff 's  husband  not  accounting  for  the  trust 
money.  The  evidence  was  all  on  her  side,  and 
nothing  tp  support  the  case  of  the  defendant 
but  the  letter  that  w^  referred  to,  acknowledge 
iug  the  receipt  of  the  money,  while  it  was 
proved  by  several  letters  on  the  plaintiff* 's  part 
that  the  money  was  paid  over  to  Samuel 
Churchill,  one  of  the  trustees,  and  that  Ben- 
jamin, the  other  trustee,  admitted  his  liability 
for  it.  Had  this  cause  come  regularly  to  a 
hearing,  without  being  aff'ected  by  the  deci- 
sion of  the  House  of  Lords  in  the  esse  referred 
to^  the  pluntiff"  woiild  be  enUUed  to  %  dccr^^ 
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with  co0t8.  But  In  coniequence  of  that  de- 
cision setting  the  law  right,  the  bill  must  be 
dismissed,  and  certainly  without  costs  as  to  that 
part  of  the  defence  alleging  the  false  charges. 
And  indeed  he  did  not  consider  that  he  would 
be  doing  justice  between  the  parties  under  the 
circumstances  of  the  case,  if  he  did  not  dismiss 
it  altogether  without  costs. 

'Ilie  bill  was  ordered  to  be  dismissed  without 
eost4.— fTe/</  v.  Ckurchill,  i^iuings  at  Lincoln's 
Inn,  July  25th,  1840. 


HolU  Court 

ANNCITT. — PURCHABB  BY  A  TBC8T1B. 

fFhere  a  person  in  a  fiduciary  siiuathn  pur- 
ckates  an  ttnuMttjf,  acquiescence /or  several 
jfears  is  noi  a  sufficient  ground  to  prevent 
the  transaction  being  set  aside ;  and  if  the 
grant  of  the  annuity  is  declared  void,  the 
Court  will  only  allow  the  grantee  to  claim 
his  original  advance  and  interest,  credit 
being  given  for  the  sums  received  by  him 
on  account  of  the  annnity. 

The  bill  in  this  case  was  filed  to  set  aside  an 
anniuty  granted  in  the  vear  1812,  by  the  then 
rector  of  the  rectory  of  Woolwich,  to  the  late 
Bishop  of  Rochester.  The  facU  are  so  fully 
stated  in  the  jut^ment^  that  it  is  unnecessary 
further  to  refer  to  them  than  by  stating  that 
the  late  rector  died  in  the  vear  1837,  up  to 
which  time  the  annuity  had  been  regularly 
piiid,  but  his  successor,  the  pLiintiff,  conceiving 
the  transaction  to  have  created  an  improper 
charge  upon  the  rectory,  shortly  after  Lis  in* 
duction,  mstituted  this  suit. 

Pembertan,  Kindersley,  and  Forster,  for  the 
plamtiff,  dwelt  particularly  u{K>n  the  terms  of 
the  act  under  which  the  annuity  was  granted, 
and  urged  that  the  money  being  to  be  raised 
and  expended  with  the  bishop's  consent,  he 
was  in  tiie  situation  of  a  trustee,  and  was  con- 
sequently incapable  of  becommg  a  purchaser 
of  the  annuity ;  aud  that  with  reference  to  the 
objection  raised  by  the  defendant  on  the  ground 
of  lapse  of  time  and  acquiescence,  it  could  not 
apply  to  the  plaintiff,  who  only  became  pos- 
sessed of  the  rectory  in  1837.  and  immediately 
after  filed  his  bill.  In  support  of  the  first 
point  they  cited  Fox  v.  Mackreth,  2  Bro.  0. 
€.  427;  Downes  v.  Grazebrooh,  3  Mer.  200; 
£x  parte  Lacey,  6  Ves.  (S25 ;  Ex  parte  James, 
8  Ves.  837 ;  m  parte  Bennett,  10  Ves.  392 ; 
jtnderson  v.  fFaiher,  13  Ves,  601  ;  Grm>er  v. 
Hugdl,  3  RusseU,  428 1  and  Scott  v.  Dams, 
4  Arl .  &  Cr.  87 1  and  in  answer  to  the  question 
of  acquiescence,  Mahny  v.  L' Estrange,  1  Beat. 
406 ;  Hatch  v.  Hatch,  9  Ves.  292 1  jtttorney 
General  v.  Clarendon,  17  Ves.  491 ;  and  ^^ 
torney  General  v.  Dudley,  Cooper,  196. 

Richards  and  Heberden,  for  the  dcfendanto, 
contended,  that  although  the  bishop  was  to 
judge  whether  the  sum  nused  was  proper  for 
the  purposes  to  which  it  was  applicable,  yet  it 
was  to  be  raised  by  the  rector,  and  the  trus- 
tees were  to  see  to  its  applicaUon.  The  bishop 
might  have  felt  an  interest  as  the  patron  of 
tlie  living  that  the  annuity  should  be  raised  on 


the  most  advantageous  terms  to  tb6  rector,  and 
this  was  proved  to  have  been  the  case  by  hb 
taking  it  at  a  half  per  cent,  less  liian  was  of- 
fered ny  any  other  person ;  but  such  a  feeling 
ought  not  to  form  a  ground  of  cfaar^^  agaim>t 
him  for  a  brea<4i  of  duty.  They  dented  that  a 
trustee  could  not  purchase  from  his  eeMm  pu 
trust,  although  undoubtedly  such  contractt 
were  regarded  with  great  jealousy  by  the 
Courtp,  but  if  the  transaction  were  fair,  and 
there  were  no  reason  to  impute  improper  cmi- 
duct  to  the  trustee,  ii  was  too  much  to  say  that 
a  purchase  from  his  reatui  que  irrnt  would  be 
declared  void.  All  the  authorities  referred  to 
on  the  other  side  were  cases  where  tnuteee  had 
purchased  from  themselves,  and  they  were  also 
purchases  of  lands,  and  proceeiled  upon  the 
principle  tliat  a  trustee,  from  his  superior 
Knowled^^e  of  the  property,  might  take  advan- 
tage of  circumstances  that  might  not  be  known 
to  any  other  person  In  this  case  nothing 
could  be  concealed,  for  it  was  the  purchase  of 
an  annuity  of  a  stipulated  amount.  The  length 
of  time  also  since  the  completion  of  the  pur- 
chase was  not  to  be  lost  right  of.  Howard  v. 
Dueane,  1  Turn.  &  Russ.  81 ;  Coies  v.  Trego* 
thich,  9  Ves.  244;  Ciarka  v.  8waU,  2  Eden, 
134  {  CanmbeU  v.  fFaiier,  5  Ves.  678;  Moth 
V.  Atwood,  6  Ves.  845;  Morse  v.  Rofol,  12 
Ves.  355. 

The  Master  of  the  /7aA!f.— The  bill  is  filed 
for  the  purpose  of  setting  aride  an  annuity 
charged  upon  the  rectory  of  Woolwich.  It 
appears  that  in  the  year  1809,  it  bdng  desirable 
that  a  new  rectory  nouse  should  bt*  erected,  an 
act  was  obtuned  in  that  year,  authoriiing  cer- 
tain things  to  be  done  with  the  consent  of  the 
bishop  of  the  diocese.  The  powers  contained 
in  this  act  not  bein^[ found  sufficient,  a  second 
act  was  obtained  in  1812,  whereby  a  sum  of 
2,000/.^was  authorized  to  be  raisea  by  way  of 
annuity  on  one  or  two  Uves.  The  money 
raised  was  to  be  placed  in  Uie  hands  of  the 
trustees  appointed  by  the  act ;  and  the  mode 
of  its  expenditure  was  to  be  subject  to  the 
approval  of  the  rector,  whose  consent  was  also 
necessary  to  the  sale  of  the  annuity ;  but  the 
bishop  had  also  most  important  duties  to  per- 
form. He  was  entrusted  with  the  protection 
of  the  see,  ihe  living  bemg  in  his  patronage, 
and  also  with  the  interests  of  the  rectory,  in 
taking  care  that  any  successor  of  the  present 
incumbent  should  not  be  imured  by  the  manner 
in  which  the  provisions  of  the  act  should  be 
carried  into  execution.  The  application  of  the 
monies  nused  was  likewise  to  have  the  bidiop's 
sanction,  and  the  accounts  kept  by  the  trus- 
tees were  to  be  rendered  to  the  bishop,  and 
approved  of  by  him ;  and  if  any  surplus  re- 
mained after  the  expenditure  directed,  it  was 
to  be  applied  for  the  benefit  of  the  rectory 
vrith  the  consent  of  the  bishop.  The  last  act 
having  passed  in  the  year  1812,  towards  the 
end  01  that  year  the  rector  proposed  nusiag  an 
annuity  for  two  lives.  He  communicated  to 
the  bishop  certain  proposals  that  had  been 
made  to  him  for  an  advance  of  the  sum  re- 
quired on  an  annnity  which  should  yield  the 
purchaser  9  per  cent  ;  but  the  biiihop  conceiv- 
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HkK  that  rate  too  Ugh,  and  tliat  he  was  not  to 
give  a  blind  consent,  expressed  hintfelf  to  that 
effect  to  Mr.  Fkraser,  and  in  cousequence  the 
trcHty  then  pending  was  suspended.  It  is  to 
be  inferred  from  the  correspondence  that  the 
bishop  tboafcht  he  might  be  able  to  induce 
some  person  to  advance  the  sum  required  at  a 
leas  price ;  and  acting  from  the  most  merito- 
rious motives,  there  is  little  doubt  that  he  had 
found  some  friend  whom  he  expected  to  make 
the  advance  at  8(  per  cent.  Not  the  least 
sinister  view  can  be  imputed  to  him  for  thus 
Bctinff — fraud  and  contrivance  are  out  of  the 

auestion.  Afterwards  the  bishop  unfortunately 
lought  that  it  would  not  be  a  bad  thing  for 
him  to  take  the  annuity  at  that  price,  but  still 
DO  sordid  views  can  be  charged  against  him,  for 
bis  letter  shews  that  if  the  amount  could  be 
raised  at  a  lower  price,  he  was  quite  willing  to 
pve  way  to  another  purchaser.  The  bishop, 
in  announcing  his  determination  that  he  would 
take  the  annuity  at  that  rate,  felt  that  there 
would  be  some  difficulty,  for  it  was  found  on 
referring  to  the  act  that  he  would  be  a  neces- 
sary party,  and  he  vrished  to  have  his  son's 
name  substituted  for  his  own  as  the  purchaser, 
but  that  not  being  considered  desirable,  the 
name  of  Mr.  Vem£les  was  ultimately  put  into 
the  deed.  The  question,  then,  was  not  whether 
there  was  fraua,  or  no  fraud  ;  but  whether, 
harin^  all  these  powers,  and  with  such  impor- 
tant duties,  the  bishop  could  make  himseu  an 
interested  partyby  becoming  the  purchaser  of 
this  annuity,  llie  principles  upon  which  the 
Court  is  to  act  are  clearlv  stated  in  Es  parte 
Benmeit,  It  is  necessarv  for  the  Court  to  de- 
clare that  such  transactions  should  be  void  al- 
togethtf,  because  the  Court  cannot  see  into 
all  the  circumstances  which  may  exist  in  each 
particular  case.  The  Bishop,  at  no  very  long 
period  after  his  purchase,  was  apprized  of  the 
difficulty  of  his  situation.  Counsel's  opinion 
was  token,  which  explained  the  questions  that 
might  thereafter  arise,  and  he  was  therefore 
plMed  on  his  guard,  so  that  if  he  made  proper 
providons  in  consequence,  no  jpeat  inconve- 
nience could  ensue.  As  to  the  time  which  has 
elapsed  since  the  grant  of  the  annuity,  it  is  to 
be  observed  that  it  can  onlv  be  deemed  to  run 
from  the  present  act;  ana  the  bishop  is  not 
only  a  trustee  for  the  rectory  during  the  present 
iucaniliency.  I>ut  for  Mr.  Fraser's  successors ; 
and  if  Mr.  rraser  is  so  connected  with  him  in 
this  matter  as  to  be  in.  some  degree  under  his 
in6uence,  subsequent  incumbents  ought  not  to 
be  afiected.  The  question,  then,  is  whether, 
consistent  with  the  rules  of  law,  this  is  a  traps- 
action  which  can  stand ;  and  being  of  opinion 
it  cannot,  the  next  consideration  is  what  is 
proper  to  be  done.  It  is  stated  that  the  bbhop, 
and  those  claiming  under  him,  have  received 
the  2UCX)/.,  and  all  interests  which  would  have 
accrued  upon  it;  and  the  debt  having  thus 
been  repaid,  the  annuity  ought  to  cease.  The 
annuity  deed  must  therefore  be  delivered  up. 
Greenlaw  v.  Am^,  July  4th  and  6th,  1840. 


QuTf  n'lr  Bcnrfi. 

[Before  the  Four  Judges.] 

CHURCHWARDENS,  KLBCTION  OP.— RBCTOR. 

Thr  right  of  declaring  an  adjournment  in 
the  case  of  a  meeting  of  the  parish /or  the 
election  qf  church  wardens^  and  qfappoint^ 
ing  the  time  and  place  of  continuing  smck 
election  by  a  poll^  is  in  the  rector. 

In  this  case  a  mandamus  had  been  obtained 
for  a  new  election  of  churchwardens.  The 
facts  of  the  case  and  the  points  raised  in  argu- 
ment, are  sufficiently  set  forth  in  the  iudgment. 

Lord  Denman — ^"FhiB  was  a  case  in  which  a 
rule  had  been  obtained  for  a  mandamus  to  the 
defendants,  to  proceed  to  a  new  election  of 
churchwardens,  on  the  ground  that  the  last 
election  had  been  illegiu.  The  objection  to 
that  election  was,  that  a  shew  of  hands  having 
taken  place  at  the  parish  vestry,  the  rector 
had  on  demand,  granted  a  poll,  and  directed 
that  it  should  be  held,  not  immediately,  but  on 
three  days  followin|i^  that  on  which  the  vestry 
was  hela  {  whereas  it  was  said  that  he  ought  to 
have  taken  the  opinion  of  the  meeting  at  that 
moment  as  decisive  of  the  election.  In  the 
opinion  of  the  Court,  the  rector,  not  only  as 
the  head  of  the  parish,  in  his  character  of  rector, 
but  as  the  owner  of  the  freehold  of  the  church 
where  the  meeting  was  held,  bad  a  right  to 
preside  over  the  meeting  and  to  direct  its  pro- 
ceedings. The  prorisions  of  the  68  O.  3,  are 
sufficient  to  decide  the  question ;  that  act  does 
not  contain  any  enactment  conferring  on  the 
rector  the  power  to  preside,  but  recites,  that 
where  no  prorision  nas  been  made  by  law  to 
direct  who  should  be  the  chairman  of  Uie  meet- 
ing in  the  absence  of  the  rector,  and  it  then 
proceeds  to  supply  that  defect,  so  that  it  clearly 
proceeds  on  the  assumption  that  the  right  to 
preside  is  in  the  rector.  It  was  clear,  there- 
fore, that  the  acknowledged  right  must  be 
treated  in  law  as  vested  in  him.  Then  comes 
the  question  how  he  is  to  exercise  the  powers 
thus  confessedly  existing  in  him.  First,  as  to 
the  poll ;  the  inhabitants  in  vestry  assembled, 
have  no  power  to  grant  or  refuse  a  poll.  '  In 
the  present  instance,  a  poll  was  demandable  of 
right,  and  neither  the  meeting  nor  the  chair- 
man could  refuse  the  demand  for  one.  llien, 
as  to  the  mode  of  taking  the  poll,  in  the  ab- 
sence of  other  business  the  poll  ought  to  be 
proceeded  with  immediately,  but  if  there  should 
be  other  business  before  the  meeting,  an  ad- 
journment of  the  poll  would  become  necessary 
and  ineritable.  Then  it  is  supposed  that  not 
the  chairman,  but  the  majority  of  the  meeting 
has  the  right  to  determine  whether  there  should 
be  an  adjournment  of  the  poll,  and  to  what 
time  and  place  the  poll  should  be  adjoiirned. 
There  may  be  a  division  on  the  question  of 
adjournment;  but  suppose  that  the  majority 
should  decide  in  favour  of  the  adjournment, 
there  may  then  be  another  question  as  to  the 
time  and  place  of  the  adjournment.  But  8u^»- 
pose  that  the  minority  should  altogether  refuse 
the  adjournment,  many  persons  must  stay  up 
all  night,  or  their  votes  would  be  lost.    These 
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are  some  of  the  inconveaiences  of  makiDflf  such 
matters  merely  dependant  on  the  decision  of  a 
majority.  There  are  many  larji^e  places  in  the 
kuif^doib  where  occurrences  of  this  sort  might 
constantly  happen,  and  the  inconvenience  of 
Acting  on  such  a  rule  is  therefore  most  manifest. 
But  tMin%  asid€  this  greM  objection  (oil  the 
Score  of  convenience)  to  the  pHnci|>le  that  the 
fight  of  deciding  oil  the  adJoifmm<int  is  hi  the 
parisbioneirs',  the  ('ourt  is  of  opinion  that  the 
person  who  presides  over  the  meeting  has  the 
right  to  decide  on  these  questions,  and  to  state 
what  the  proceedings  shall  be,  so  as  to  ensure 
to  all  the  persons  in  the  parish  entitled  to  vote, 
a  reasonable  opportunity  to  give  their  votes. 
That  person  will  exercise  the  right  he  thus 
possesses  umler  the  responsibility  of  being 
cai'led  on  in  this  Court  to  answer  for  bis  con- 
duct. One  other  matter  remains  to  be  coir- 
sidered.  It  hav  lieen  obje«?ted  that  the  rector 
hovii^  the  casting  vote  mider  the  63  G.  3, 
may  under  certain  circumstances,  be  able  to 
appoint  both  the  churchwardens.  That  possi-' 
hihty  will  not  alter  the  construction  of  the 
statute,  nor  the  right  of  the  rector  to  act  upon 
his  discretion  in  the  mode  of  conducting  the 
election ;  it  is  not  secessary  for  the  Court  lo 
enter  into  any  particular  discussion  of  the 
cases  cited,  h  iar  true  that  there  are  no  cases 
whirh  go  to  the  firil  extent  of  this  case,  but 
they  all  point  the  same  way.  The' case  of 
Houghton  v.  Reifnoldt  has  been  attempted  to 
be  carried  too-  far,  and  it  ought  not  to  be 
pres^d  to  the  couseiiueaces  to  which  it^has 
Boinetimeff  beev  pressed.-  It  does'  not  decide 
that  the  rector  is  the  person  to  perform  the 
substantial  duties  of  the  meeting,  hut  that  he 
has  the  right  to  direct  the  mode  of  its  pro- 
ceedings, subject  idwavs  to  responsibility  to 
this  i  'ourt  for  the  conduct  which  he  pursues 
in  the  exercise  of  his  undoubted  power.  The 
rule  in  thb  case  must  therefore  be  discharged. 
Rule  discharged. — The  Queen  v.  The  Hector 
^Aum^M^T.T.  1840^   (^  B.  F.  B. 


Hill  of  ^TLC^kHat. — PLSJlDING.-^/tJDG- 
MENt  NO}/  OBSTANTE. 

A  plea  in  annoer  to  a  dedurativn  in  the  com' 
mon/utm  un  a  ItiH  of  exchnnge^  averred 
tkut  the  hill  wue  accepted  in  paymi^nt  o/u 
debt  to  F.  (the  drutrer) ;  thnt  F.  indorsed  it 
in  fdunk,  and  delivered  it  to  the  plaintiff  at 
ui(tnt  for  R.,  aW  in  payment  of  a  daht 
&aiFfrum  F.  to  R.^  and  that  the  plaintiff  in 
violation  of  his  dutp^  retained  the  hilL 
After  Verdict  for  the  defendant^  the  Court 
held  this  plea  a  svffcient  denial  of  the 
ordinary  allegations  in  the  declaration  ^f 
aw  indorsemen  t  to  the  plaintif. 

The  Court  will  not  direct  a  Judgment-  noo 
obstante  veredicto-,  except  in  a  clear  case, 
vkere  the  party  in  whose  favour  the 
verdict  has  been  given  has  no  merits. 

This  was  an  action  by  the  indorsee  against 
ibe  acceptor  of  a  bill  for  200/.  The  defendant 
pleaded  that  he  accepted  the  biM  itf  payment 
•f  a  certain  sum  of  20a/./owing  to  one  /*.  (the 


draiver,)  In' consideration  of  a  sole  by  F:ti 
defendant  of  part  Of  a  nline ;  that  at  that  time 
F,  owed*  R.  the  sum  of  900/.  as  purchase- 
money  for  the  said  mine ;  that  F.  inaorsed  the 
biirm  blank  and  delivered  it  to  the  plaintiffas  the 
agent  only  for  A.,  and  for  theptirpose  of  being 
given  to  n.  in-  part  payment  of  tne  900/.,  and 
without  any  other  consideration;  that  the 
plaiiitiff,  iu  violation  of  his  duty  as  sach  agent; 
and  in'  fraud  of  A./ retained  the  bill  to  his  owa 
use,  and  that  H.  dissented  from  the  bringing 
of  the  action,  and  had  required  the  defendant 
not  to  pav  the  plaintiff'.  Issue  was  taken  on 
this  plea.  Yhere  was  a  verdict  for  the  defendant, 
and  a  rule  had  since  been  obtained  to  enter 
judgment  for  the  plaintiff  «oa  obstante  vtredteto^ 
on  the  ground  that  the  plea  did  not  afford  aa 
answer  to  the  action. 

Mr.  Or/m/9/^Ashe<lred  cause agunst  the  ruld 

Mr.' fFalesby' s\za  heard*  in  support  of  It: 

Cur.  adv,  vuh. 

Lord  Dekman,  on  th^ 24lh  of  June,  delivered 
judgment.  After  stadng  the  circumstances 
under  which  the  case  now  came  before  the 
Court,  h€  said, — It  has  been  contended  that 
tliis  plea  does  not  admit  the  indorsement  from 
the  drawer  to  the  plaintiff,  and  might  for  that 
reason  be  bad  upon  special  demurrer ;  but  it 
states  that  he  indorsed  it  in  blank,  and  d^ 
nvered  it  to  the  plaintiff  ar  agent  for  /I.,  to  l>fe 
delivered  to  /{.in  part  payment  for  a  debt,  and 
that  it  cam 6  into  tne  piaintilf'tf  hands  withoilt 
any  other  consideration.  Now  the  declaratiov 
had  averred  that  the  defendant  had  indorsed 
Aie  bill  to  the  plaintiff :  that  may  be  either  by 
a  special  indorsenfent  Or  by  an  indbrsement  in 
blank.  In  the  latter,  if  not  in  the'fonner  case, 
there  must  be  a  delivery  to  the  person  to  whom 
it  is  so  indorsed,  and  for  his  use.  But  the 
plea  here  avers  that  there  was  te  indorsement 
in  blank,  and  a  delivery  to  the  plaintiff,  not  as 
indorsee,  but  as  agent  tor  another  person,  and 
that  he  without  consideration  and  in  violation 
of  his  duty,  retuned  the  bill.-  We  think  that 
this  is  a  constructive  denial  of  the  indorsement 
to  the  plaintiff  as  stated  in  the  declaration, 
and  that  it  is  good  In*  this 'State  of  things.  It 
is  ft  rule  that  a  judgment  non  obstante  vereikur 
can  only  be  entered  in  a  clear  case,  and  when 
Hie  party  in  whose  favour  the  verdict  has  beek- 
given  has  not  a'good  title  on  the  merits.*  Aa 
that  is  not"  so  hefe,  the  plea  must  be  treated  as 
good,-  and  the  rule  must  1»e  dischargeif.* 

Adams  ▼.  Jones,  T.  T.  1840.    Q.  B.  P.  J. 


Crcfptqurr  of  Iffitnt. 

COSTS. — judge's  certificate  UKDEa43 
ELIZ.  C.  6. — TAXATION. — LACHES. 

If  er  judge  intimates  his-  intention  to  ctrtify 
under  43  £7is.  c,  6, 7o  deprive  the  piaintijr 
of  costs,  the  postea  should  ««l  be  delherad 
out  until  the  certificate  has  been  given,- 
and  a  taatation  which  takes  place  n«firi/i(^ 
standing  in/aVokr  ^f  the  plaintiff  moy  69 
set  aside* 

ffansel  moved  for  a  rule  to  shew  cause  why 
two  orders  made  in  this  case  should  not  be  set* 
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aitde.    Tc  was  an  actioa  of  trespass  for  assault, '  judge  iatetided  to  carry  into  eflTeet  his  Inten* 
battery,  and  false  imprisonment,  to  whicli  the   tion  of  eertifyini^,  as  intimated  at  nut  nriui. 


^.  •  .in  "    "' pnui. 

defendant  pleaded  not  guilty.    The  c-ause  was  I      Rule  refused. — Davie  v.  Cole,  T.  T.  1S40. 

tried  b<*fore  Mr.  Baron /ytirnr^,  and  the  jury  Excb, 
found  for  the  plaiutifif.  with  one  shilling  da- 
mai^es.  Application  was  then  made  to  the 
learned  judge  on  behalf  of  the  defendant  to 
certify  to  deprive  the  plaintiff  of  costs  under 
the  43  Eli?,  c.  6,  s.  2.  His  !•  rdship  stated  his 
intention  to  certify.  The  plaintitf,  four  days 
after  the  trial,  obtained  the  poiiea.  indorsed 
••  Verdict  for  the  piantiff,  one  shilling ;  costs, 
forty  shillings  ;'*  but  there  was  no  certificate. 
Notice  of  taxation  was  given,  and  the  defen- 
dant's attorney  attended,  Imt  applied  to  the 
Master  to  put  off  the  taxation,  in  ctmsequence 
of  what  had  occurred  at  the  trial.  The  Master, 
conceiving  he  had  no  option,  taxed  the  costs. 


Jtl)GMENT  BY  DBFAUL*; — SPECIAL  CON- 
TRACT.— NOMINAL  BAMAOfiS. 

Where  n  declaration  in  astumptit  clohned  a 
tpi'ci/ie  iuiH  fursunnt  iu  «  cunlrm't,  ojtd 
judgmfnt  trae  iufferfd  Iff  dr/uuif,  the 
phintiff'  rrtta  heht  eniirlttU  to  recover  the 
sum  so  Mentioned  without  prodacinff  unff 
evidence. 

This  was  a  motion  to  set  aside  an  inquisition, 
on  the  ground  that  the  plaintiH  was  not  en- 


Which  were  paid  under  protest.    On  an  appli-    ^^^^tAXo  more  than  noi/iuel  dowages.  it  not 
cation  to  Mr    Baron  (,urney  on  the  16ih  of  ^^^.      ^^^^.^    ^^^^^  ^^^^.^^^^         JJj    .        ^ 

May,  he  made  the  following  order  :       I  order  { ^^nount  had  been  sustained.    W  action  was 

in  aetumpeit^  and  the  first  count  of  the  declara- 
tion was  upon  an  agreement  lietween  the  plain- 
tiff and  defendant,  by  which  the  defendant 
agreed  to  pay  to  the  plaintiff  the  sum  of  20/., 
fur  assisting  ther  defendant  in  obtaining  a 
situation  as  a  traveller,  and  for  beromiitg  fiourtd 
with  him  as  a  surety  upon  his  entering  on  Bis 
situation.  There  were  also  counts  for  work 
and  labour,  and  on  an  adcount  stated.  Judg- 
ment went  !>y  default,  and  on  the  execution  of 
the  writ  of  inquiry,  it  was  insisted  on  behalf  of 
the  defendant,  that' evidence  ougHttobe  gi^en 
by  tHe  plaintiff  to  shew  some  purticul&'r  sum  to 
be  due ;  but  the  secondary  ivas  of  opinion  that 
the  judgment  by  default  admitted  20/.  to  be 
due,  and  that  the  jury  must  give  a  verdict  for 
that  snm,  without  any  evidence  on  the  part  of 
the  plaintiff,  and  a  verdiet  was  takeu  accord- 
ingly. 


that  the  plaintiff's  attorney  forthwith  produce 
before  me  the  record  of  ui*i  prius  and  postea 
in  this  cause,  for  the  purpose  of  indorsing 
thereon  my  certificate,  pursuant  to  the  statute 
43  Eliz.  c.  H,  8.  2;  that  the  taxatton  of  cost's 
herein  be  set  aside ;  that  it  be  referred  lyack  to 
the  Master  to  review  his  taxation  with  reference 
to  the  above-mentioneil  certificate;  that  the 
judgment  signed  be  altered  as  to  the  payment 
of  costs ;  and  that  the  plaintiff  refund  to  the 
defendant  the  sum  of  29/ ,  part  of  the  damages 
and  costs  paid  under  protest."  On  the  2L'd  of 
May  the  learned  judge  made  another  order, 
confirming  the  former  one,  except  that  the  de- 
fendant tihould  pay  to  the  plaintiff  such  costs 
as  the  plaintiff  hacl  incurred  by  reasou  of  the 
defendant  not  having  applied  to  the  associate 
to  draw  up  tlie  order  before  judgment  was 
signed  ana  the  costs  taxed.     No  costs  on 


eit4.er  side,  of  the  application  to  amend  the  j      p^^j^^^  B.—The  first  count  sets  out  an  agree- 
former  order.  J  ment,.by  which  the  defendant  promised,  upon 

i/ii«fW  contended  that,  under   he  statute  6   ^^rtain  considerations,  to  pav  to  the  plain i iff 
idw.  l,c.  1,  the  plamliff  IS  entitled  to  full   oq/.,  the  phrase  is  '•  the  sum  of  2oV/'    la 


Ed        ,         ,         ^ 

eosts  unless  a  certificate  be  granted  under  the 
statute  of  Eliz.,  and  such  certificate  ought  to 
be  granted  before  judgment  ^en. 

Alderson,  B.— Your  point  ie,  that  there  can 
be  DO  certificate  after  taxation. 

Munsel  cited  IVhuUey  v.  Wi/liamson.* 
'.   j4lderson,  B.—  Tliat  case  relates  to  the  power 
of  revoking  a  certifiicat'e  once  given. 

Mftnsel, — In  G**deon  v.  Liofpi^^  it  was  moved 
to  enter  a  suggestion  under  the  Londbn  Court 
of  Requests'  Act,  and  leave  was  granted  on  the 
ground  that  costs  had  not  been  taxed.  The 
defendant  has  been  guilty  of  laches  in  not  ap- 
plying  to  the  judge  for  his  certificate  earlier 
tie  also  cited  Hedit  ^.  Lucock* 

Cole,  who  appeared  to  shew  cause  in.  the 
first  instance,  was  stopped  by  the  Court. 

Lord  Ahinger,  C.  B.— The'  delivery  of  the 
po8te«  is  supposed  to  1/e  bv  the  authority  of 
the  judge,  ana  the  clerk  ought  not  to  have  de- 
livered'it*  without  firsl^ascertaining  whethei  the 


strictness,  ar  verdict  for  20/.  should  have  been 
taken  on  the  special  count,  and  nominal  dama- 
ges on  the  rest  of  the  declaration,  'i'he  point 
is  pe'rfectty  clear,  and  there  must  be  no  rule. 

Rule  refused*— AVfl^  v.  Beak,  T.  T.  184^ 
Excheq. 


7 1>.  P.  C.  263. 
2  D.  P.  C.  247. 


b4I>.  PIC.  IW. 


COSTS  OF  THE  DAY.— ^TAT«!^0  PteOCBBDiNGS* 

•  ♦ 

jllthotigh  it  appear*  probahle  that  the  de/en^ 
ditnt  injny  not  he  atil'e  to  get  eaxOy  hU  couth 
of  tlie  day  front  the  phintifffor  not  /.r*'m 
eeeding  to  triut,  the  Court  tritl  not  grant 
a  itay  of  proceedingi  on  that  account. 

In  this  ease  Rawlinson  moved  for  the  costs 
nf  the  day,  and  that  all  proceedings  might  be 
stayed  until  the  costs  were  paid-.  On  the  cause 
being  called  on  ^or  trial  the  plaintiff  withdrew 
the  record,  in  consequence  of  not  being  pre- 
pared to  try.  The  atbdavit  in  support  of  the  ap« 
plication  stated  the  action  to  be  brought  for 
;  an  alleged  trespass  in  turning  the  plaintiff  out 
'of  his  house,  that  he  would  have  been  indicted 
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for  keeping  a  dieorderly  house  if  he  had  not 
left  ii.  The  affidavit  tiien  went  on  to  state 
that  it  would  be  difficult  for  the  defendant  to 
ffti  his  witnesses  together  again,  one  of  whom 
resided  in  Cheshire ;  that  from  the  condition  of 
the  plaintiff,  the  defendant  had  no  chance  of 
getting  his  costs,  and  that  the  alleged  cause  of 
action  was  unfounded.  Several  days'  notice 
of  the  motion  had  been  given. 

Parke,  B. — ^The  rule  may  be  made  absolute 
without  a  stay  of  proceedings.  You  may  have 
an  attachment  for  non-payment  of  costs.  That 
is  your  remedy* 

Rule  acconungly.— ^iW  v^  G^uMoek.  T.  T. 
1840.    Bxch. 


LIST  OF   LAW  BILLS   IN  PARLIA 
MBNT,  WITH  NOTBS. 


Ath  Auguii,  1840. 


Regency. 
Assessed  Tuxes. 
Parliamentary  Boroughs. 
Poor  Law  Commissioners. 
Insane  Prisoners. 
Turnpike  Trusts. 
Turnpike  Acts  Continuance. 
Settled  Estates  Dnunage. 


%QUit  oC  l4irM. 

Rating  Stock  in  Trade. 

[In  Committee.] 
Highway  Rates. 

[In  Committee. J 
Ecclesiasticid  CourU. 

[In  Committee.] 
Ecclesiastical  Duties  and  Revenues. 

[In  Committee.] 
Law  of  Principal  and  Factor  Amendment. 

[For  second  reading.] 
For  improving  Grammar  Schools. 

[In  Committee.] 
PsrliamenUry  Boroughs. 

[For  third  reading.] 

BiUi  pasted. 

Usury  on  Bills  of  Exchange. 
Imprisonment  for  Debt  Act  Amendment. 
Admiralty  Court. 
Non-parochial  Registers. 
Administration  of  Justice  in  Chancery. 
Marriages  Registration  Act  Amendment. 
Notice  of  Elections. 
Attorneys  and  Solicitors  (Ireland). 

Pottponed, 

Parochial  Assessments. 
Affirmations. 


Smir  of  CammoBtf. 

Small  DebtCourts  for 

Liverpool, 

Maryiel>one, 

Wakefield  Manor. 
To  extend  the  Term  of  Copyright  in  Designs 
of  Woven  Fabrics.  Mr.  B.  Tennaiit. 

[In  Committee.] 
To  extend  Freemen  and  Burgesses'  Right  of 
Election.  Mr.  F.  Kelly. 

To  consolidate  and  amend  the  Law  of  Sewers. 

iln  Committee.] 
^    sonment  for  Debt  Act  Amendment. 

[For  third  reading.] 
Usury  00  Bills  of  Exchange. 

[For  third  Reading.] 
For  the  further  amendment  of  the  Poor  Law. 

[For  second  reading.] 
Registration  of  Voters. 

[For  second  reading.] 
Right  of  Voting. 

[For  second  reading.] 
Insane  Prisoners. 

[For  second  reading.] 
Prevention  of  Briliery. 

[For  seeond  reading.] 

Biiis  passed. 

Parochial  Assessments. 
Notice  of  Elections. 
Highway  Rates. 
Ecclesiastical  Courts. 
Court  of  Chancery. 
Non*parochial  Registers. 

Poitponed, 

Small  Tenements. 
Bribery  Prevention. 


THE  EDITOR'S  LETTER  BOX. 


We  think  in  the  case  j^ut  by  "  Miles/*  that 
B.  would  be  a  good  witness,  and  certainly 
might  be  rendered  so  by  a  release  from  ^. 

We  agree  with  ''  A  Student/'  that  the  sen- 
tences in  the  cases  he  refers  to  were  of  very 
unequfld  severitv.  His  letter  would  be  a  very 
fit  one  for  the  aaily  newspapers^  but  is  scarcely 
suited  to  our  pages. 

''  A  Barrister"  is  informed  that  a  reply  to 
his  communication  has  been  left  with  the 
publisher. 

The  letters  of  R.  G.  W.  i  ^  ;  and  a  Soli- 
citor, have  been  received. 

The  letters  on  Transfer  of  Mortgage  Stamps 
and  the  power  of  a  Justice  of  the  Peace,  shall 
be  inserted. 

Several  letters  are  deferred  to  admit  the 
Debate  on  the  Chancery  Bill 

The  Third  Part  of  the  Quarterly  Digest  of 
all  reported  Cases,  will  be  published  next  Sa- 
turday. 


STJbe  Utqal  <{^ii0rrlier« 


SATURDAY,  AUGUST  15,  1840. 


•**  Quod  mafris  ad  nob 


Pertinet,  eCnescirc  malom  eat)  agltemnf. 


HORAT* 


THE  ACT  FOR  FACILITATINO  THE 
ADMINISTRATION  OF  JUSTICE  IN 
CHANCERY. 


WnsN,  after  a  long  and  tedious  voyage, — 
now  in  a  dead  calm — now  opposed  by  baf- 
fling winds,  and  in  sight  of  land  all  but 
wrecked  and  swallowed  up, — the  good  ship 
is  at  length  brought  safe  into  port,  although 
somewhat  shattered  and  distressed, — great  is 
the  joy  and  congratulation  which  warm  the 
hearts  of  all  concerned  in  her  ; — owners, 
navigators,  and  passengers.     So  we,  having 
watched  with  the  utmost  interest  the  Chan- 
cery Bill,  in  all  its  stages,  having  seen  it 
fairly  launched,  amid  great  congratulations, 
— tossed  to  and  fro*  on  the  second  reading, 
— ^then  becalmed  in  the  Select  Committee 
of  the  Lords, — arriving  in  the  Commons, 
and  tiiere  encountering  almost  entire  anni- 
hilation,— still,  when  at  the  very  moment 
we  thought  all  was  lost,    we  find  that, 
although  much  reduced  and  curtailed,  the 
bill  which  we  have  got  is  a  good  bill, 
and  now  ripened  into  an  act ; — we  has- 
ten to  express  our  joy,  and  to  congratu- 
late all  concerned,— legislators,  practition- 
ers, and  suitors, — that  the  session  has  not 
closed  without  some  relief  for  them.     In- 
deed, we  are  not  sure  whether  it  be  not 
better  for  the  latter  that  this  bill  should 
pass  in  the  first  place,  that  it  should  be 
ascertained  what  can  be  done  to  expedite 
the  other  stages  of  the  cause,  before  the 
judicial  power  be  increased.    The  bill  which 
was  witiidravm  would  have  expedited  the 
hearing  of  causes,  but  it  would  have  done 
nothing  more  that  may  not  be  accomplished 
under  the  bill  which  has  passed ;  and  if  this 
bill  is  acted  on,  as  we  have  no  doubt  it  will 
be,  with  the  sincere  desire  to  render  it  ef- 

vot.  XX. — Ko,  606. 


fectnal,  a  very  great  deal  indeed  may  be 
done  towards  effecting  the  proper  and  ne- 
cessary reform  in  the  pleadings, — in  the 
mode  of  taking  evidence,  and  above  all,  in 
the  offices  of  the  Court  of  Chancery.  We 
shall  go  into  this  from  time  to  time,  when 
we  have  the  act,  but  at  present  we  cannot 
deny  ourselves  the  pleasure  of  making  some 
extracts  from  the  debate  of  Wednesday  the 
5th  of  this  month, — a  day  which  will  be  ever 
memorable  to  Chancery  Reformers,  as  hav- 
ing witnessed,  in  our  opinion,  by  far  the 
most  important  discussion  on  this  subject 
which  ever  took  place. 

The  Attorney  General  very  briefly  stated 
the  operation  of  the  bill.  Mr.  Pemberton 
then  addressed  the  House,  and  although  his 
exposure  of  the  abuses  of  the  Court  will 
have  but  little  novelty  to  our  readers,  yet 
it  is  conveyed  in  language  so  pointed  and 
elegant,  and  comes  with  such  authority  from 
him,  as  one  of  the  leading  advocates  of  the 
Court,  that  we  shall  make  some  pretty  long 
extracts  from  his  speech.  After  going  at 
some  length  into  the  present  want  of  judi- 
cial power,  and  the  denial  of  justice  from 
the  impossibility  of  obtaining  a  hearing  of 
causes  when  ripe  for  hearing,  (which  we 
shall  for  the  present  pass  over),  he  then 
went  into  the  evils  which  might  be  remedied 
by  the  bill  before  the  House.  He  first  sug- 
gested an  improvement  in  the  mode  of 
hearing  counsel,  which  is  worthy  atten- 
tion : — 

*'  There  were  evils  which  the  bill  would 
enable  the  Lord  Chancellor  to  correct  (if  not, 
he  should  wish  the  bill  to  be  recommitted  in 
order  to  enable  him  to  do  so),  not  only  with 
reference  to  the  pleadings  and  mode  of  taking 
evidence,  and  all  the  details  of  the  proceedings, 
but  also  with  respect  to  the  different  officers 
through  whom  tne  business  of  the  Court  of 
Chancery  was  transacted.     He  believed  that 
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a  great  deal  of  time  that  was  now  wasted,  and 
a  great  deal  of  delay  and  expense  might  be 
saved  by  alterations  of  the  practice  of  the 
Court  of  Chancery,  and  that  many  matters 
which  were  now  disposed  of  by  counsel  only 
might  be  equally  well  disposed  uf,  if  not  bet- 
ter, by  petitions  bein^  sent  to  the  judge,  with 
consent  of  parties,  without  the  intervention  of 
counsel  at  all.  Another  very  great  improve- 
ment might  be  made  by  adopting  in  the  Court 
of  Chancery  the  rule  of  law  adopted  in  the 
House  of  Lords  and  at  the  Privy  Council,  of 
hearing  only  two  counsel  on  one  side  in  any 
cause.  In  fact,  in  the  House  of  Lords  only 
one  counsel  was  heard  ;  in  addressing  a  jury 
only  one  was  heard  ;  but  in  the  Court  of  Chan- 
cery, however  trifling  the  question,  you  may 
have  as  many  counsel  as  you  think  fit  to  in- 
struct. He  nad  known  the  same  point  argued 
by  seven  or  eight  counsel  in  succession,  no 
two  of  them  having  heard  those  who  went 
before,  and  consequently  going  over  the  same 
ground." 

Mr.  Pemberton  next  went  fully  into  the 
present  grievance  of  the  Six  Clerks  and 
Sworn  Clerks,  which,  although  often  ad- 
verted to  before  in  these  pages,  cannot  be 
too  often  repeated  until  it  is  remedied. 

"  In  ancient  times  there  were  officers  in  the 
Court  of  Chancery  called  the  Six  Clerks,  by 
whom,  as  solicitors,  all  the  business  of  that 
Court  was  transacted.  Each  of  these  Six 
Clerks  had  a  certun  number  of  clerks  assigned 
to  him,  who  were  called  Sworn  Clerks.     A 

§reat  change  had,  however,  taken  place  in  the 
uty  of  these  officers.  There  were  now  six 
Clerks  in  Court,  and  what  was  their  duty? 
The  only  business  he  was  able  to  discover  was 
keeping  papers  in  their  office  in  Chancery 
Lane,  where  bills  and  answers  were  filea. 
This  was  all  the  duty  required  of  these  gentle- 
men, and  he  had  no  intention  to  blame  them, 
or  any  human  being;  he  only  pointed  out 
abuses,  that  the  hands  of  the  Lord  Chancellor 
might  be  strengthened  to  remedy  them.  One 
of  them  attended  on  behalf  of  plaintiff  and 
defendant  in  suits  going  on  through  the  year, 
and  the  duty  he  had  to  perform  was  this,  if  he 
was  for  the  plaintiff,  he  signed  his  own  name  to 
the  bill,  and  if  for  the  defendant,  he  signed  his 
name  to  the  answer ;  and,  as  this  was  a  mere 
matter  of  form,  he  signed  the  name  of  another 
clerk  as  per  proc,  for  the  other  party.  That 
was  the  only  duty  he  performed ;  the  authen- 
ticating was  nothing,  it  was  a  mere  form,  and 
it  required  his  attendance  fur  a  certain  numl)er 
of  minutes  in  the  office  in  Chancery  Lane. 
VTith  respect  to  the  Clerks  in  Court,  he  be- 
lieved they  did  less  than  the  8ix^-Ierks;  he 
believed  they  did  literally  nothing,  though 
their  receipts  were  to  a  large  amount.  What 
did  they  do  i  If  he  had  to  serve  a  notice  on 
the  solicitor  of  an  adverse  party,  he  was  obliged 
to  send  his  notice  to  the  Clerk  in  Court,  who 
sent  it  ttj  the  adverse  solicitor,  so  that,  instead 
of  sending  the  notice  direct  to  the  adverse  so- 
licitor, he  had  first  to  send  it  to  Chanciry 
Lane,  and  then  it  went  to  the  office  of  the  ad- 


verse  solicitor.  For  this  duty,  what  did  the 
house  suppose  the  clerks  received,  and  the 
suitors  in  the  Court  of  Chancery  de  anno  in 
annum  paid?  The  returns  had  been  often 
called  for,  and  had  at  length  been  produced, 
after  long  delay.  He  had  described  the  duty 
of  those  gentlemen,  and  the  House  would  wbfi 
to  hear  the  sums  paid  for  this  duty,  or  absence 
of  duty,  hy  the  unnappy  suitors.  The  detailed 
returns  or  last  year  shewed  the  amount  of  fees 
received  by  those  officers  for  doing  nothing  to 
be  59,971/.  7s,  Id.  How  did  this  anse  ? 
There  was  27,600/.  for  copy- money  paid  for 
copies  of  records,  with  respect  to  which  the 
Six  Clerks  performed  the  important  duty  he 
had  described  to  the  House,  and  for  which  the 
suitors  were  taxed  to  this  extent.  A  calcula- 
tion had  been  lately  made  in  the  Master's  of- 
fice of  what  was  a  fur  remuneration  for  maJc- 
ing  copies,  and  li  a  folio  (of  ninety  words)  was 
considered  to  be  a  fair  remuneration,  and  al- 
lowed to  the  Masters*  clerks  as  such.  Their 
returns  had  been  made,  and  it  appeared  that 
they  derived  a  clear  profit  of  300/.  and  6fV)/. 
a-year  from  a  charge  of  li  alone.  And  what 
did  the  House  suppose  was  the  rate  of  charge 
for  copy-monev  made  by  those  officers  ?  lOi/. 
per  folio !  of  wnich  3</.  went  to  the  Six  Clerks 
for  writing  their  names,  6d,  to  the  sworn 
Clerk  in  Court  for  doing  nothing,  and  the 
other  penny  he  presumed  went  to  Uie  person 
who  actually  made  the  copy.  Another  item 
ivas  "  Term  fees,'*  of  which  there  were  42,999 
in  the  last  year  (1839).  These  fees  were  paid 
in  consequence  of  the  delay  of  the  700  causes, 
because,  independent  of  other  difficulties,  for 
which  the  suitor  was  not  responsible,  there  was 
a  deficiency  of  judicial  assistance.  The  term 
fee  was  6«.  R</.,  paid  merely  because  the  term 
had  passed,  and  42,999  produced  14,333/. 
Another  of  the  items  was  9,444/.  10«.  for  tax- 
ing costs  ;  so  that  the  only  thing  for  which  the 
Six  Clerks  were  paid,  in  which  they  had  some- 
thing to  do,  was  a  duty  which  did  not  belong 
to  them,  for  nothing  was  more  usual  than  a 
reference  to  the  Master  to  tax  costs,  and  it 
was  one  which  ought  to  be  dischar^d  in  tlie 
Master's  office.  The  only  duty  really  done  by 
the  Six  Clerks  was,  therefore,  one  which  ou^ht 
to  be  done  elsewhere ;  and  59,971/.  was  paid  to 
them.  The  House  had  heard  of  sinccnres; 
had  the  House  or  the  hon.  member  for  Kil- 
kenny ever  heard  of  a  sinecure  clerk — of  a 
clerk  receiving  8,T)()0/.,  9,000/.,  or  even  10,000/. 
a-year  ?  The  ^ross  sum  received  by  one  of 
these  individuals  amounted  to  as  much  as 
10,879/.,  and  when  the  requisite  deductions 
were  made  from  that  income,  it  would  appear 
that  his  clear  receipts  did  not  amount  to  less 
than  9,200/.  a-year.  Another  received  as 
much  as  9,646/. ;  a  third  8,130/.  Was  it  fit- 
ting  that  such  a  state  of  things  should  continue, 
ana  that  the  Queen*s  Government  should  l>e 
lukewarm  with  respect  to  a  measure  which 
tendered  the  power  of  redressing  these  enor- 
mous grievances  ?  It  was  true  that  an  addi- 
tion had  l)een  made  to  the  duties  of  the  Six 
Clerks  by  the  statute  taking  away  fines  and  re- 
coveries ;  but  would  it  be  for  a  moment  said 
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ikat  anything  of  the  sort  aflforded  any  miti^- 
tionof  the  monstrous  evils  of  the  Court  of 
Chancery? 

He  next  made  the  following  statement 
respectiDg  the  Master's  Office :  — 

''  If  thev  only  looked  at  the  delays  in  the 
Master's  OflSces,  they  must  see  that  in  the 
present  condition  of  the  court  speedy  justice 
could  not  be  obtained  for  the  suitor.  In 
the  days  of  Pope  and  of  Swift  the  delays  of 
the  Court  of  Chancery  were  the  ol>ject  of 
their  bitterest  satire;  but  from  the  returns 
before  him  the  delavs  in  the  Masters'  Offices 
at  the  begmning  or  the  last  century  were  as 
nothing.  The  delays  m  the  court  were 
nothing,  for  he  considered  an  arrear  of 
twenty  or  thirty  causes  at  the  end  of  a  term 
as  nothing ;  yet  the  public  heard  of  delay  in 
Lord  Hardwicke's  time,  and  the  house  must 
know  that  it  had  been  made  the  subject  of 
many  loud  and  grievous  complaints.  They 
mnst  also  know  that  in  the  present  state  of 
the  Court  of  Chancery  its  officers  were  not 
supplied  with  any  motives  for  exertion.  The 
Lord  Chancellor  possessed  no  power,  over 
them ;  they  were  not  under  the  controul  of 
the  House  of  (Commons :  they  were  stimulated 
by  no  reward ;  they  could  obtain  no  credit  for 
diligence  j  th*»y  incurred  no  censure  for  neg- 
lect ;  they  had  nothing  to  hope,  nothing  to 
fear:  thjre  was  not  one  of  the  regulations  in 
the  Court  of  Chancery  relating  to  the  Masters' 
office  which  did  not  allow  them  to  do  just  as 
they  pleased.  It  wus  true  that  the  return  be- 
fore the  house  shewed  their  attendances  at 
their  oDice,  but  did  not  shew  the  business 
which  they  did,  and  surely  it  would  be  admit- 
ted, that  if  they  were  fully  occupied  for  the 
whole  of  the  six  hours  during  which  they 
attended,  no  man  would  say  that  that  could 
be  considered  sufficient,  seeing  that  the 
offices  of  the  Court  of  Chancery  were  choked 
with  business.  Their  duty  in  part  related  to 
matters  of  account,  and  would  any  one  say 
that  an  efficient  mode  of  settling  an  account 
was  by  giving  half  an  hour  at  a  time  to  it  at  in- 
tervals  of  months.  (Hear,  hear.)  The  Court 
of  Chancery  was  now  about  to  adjourn,  and  he 
did  not  for  his  part  hesitate  to  say,  that  such 
adjournment,  taking  place  at  this  period  of  the 
year,  could  not  but  be  considered  too  early  an 
adjournment,  and  that  its  effect  must  be  the 
postponement  of  a  vast  mass  of  urgent  and  im- 
portant business.  (Hear,  hear.)  It  was  well 
known  that  as  much  of  the  time  of  a  judge  was 
given  to  the  business  of  Chancery  out  of  court 
as  in  court ;  but  the  case  was  widely  different 
with  the  Master ;  the  whole  of  his  business  was 
done  in  his  office,  and  ninety-nine  out  of  one 
hundred  and  eight  of  hi«i  reports  were  made  up 
by  his  clerk.  The  Masters  of  the  Court  of 
Chancery  were  chosen  from  amongst  the  mem- 
bers of  the  outer  bar.  If  any  of  these  gentle- 
men hoped  to  realize  2,600/.  a-year  by  his 
profession,  it  was  well  known  that  he  must 
give  more  than  double  the  time  to  ito  duties 
that  the  Master  did  to  those  of  his  office." 

We  here,  for  the  present,  conclude  our 


extracts;  but  the  value  of  this  speech  is 
very  great,  when  we  remember  that  Mr. 
Pemberton  considers  that  the  reform  of  the 
grievances  to  which  he  has  thus  so  clearly 
adverted  may  be  effected  under  the  mea- 
sure which  is  now  the  law  of  the  land. 

We  shall  take  another  opportunity  of 
referring  to  the  important  speech  of  Lord 
John  Russell,  as  to  the  separation  of  the 
judicial  and  political  functions  of  the  Lord 
Chancellor.  We  have  wished  to  confine 
the  present  article  to  the  Reform  which  can 
be  effected  under  the  bill  which  has  passed 
in  the  present  session ;  but  we  shadl  not 
lose  sight  of  the  other  parts  of  the  subject. 


PRACTICAL  POINTS   OF   GENERAL 

INTEREST. 


AFFIBMATIOK. 

SavBaAi.  acts  have  recently  passed  relieving 
persons  having  conscientious  objections  to 
taking  an  oath.  See  9  Geo.  4,  c.  32 ;  3  & 
4  W.  4,  c.  49 ;  3  &  4  W.  4,  c.  82 ;  5&6 
W.  4,  c.  62;  7  &  8  W.  4,  c.  34 ;  I  & 
2  Vict.  c.  Id.  That  some  further  pro- 
vision, however,  is  necessary,  is  shewn 
by  the  following  case.  This  was  an  in- 
dictment for  a  highway  robbery,  tried 
before  Mr.  Justice  Patteson  at  the  Spring 
Assizes,  1838,  for  South  Lancashire.  The 
prosecutor,  John  Atkinson  Simpson,  being 
called,  it  was  proposed  to  him  to  make  the 
affirmation  usually  made  by  Quakers,  under 
the  statute  9  Geo  4,  c.  32.  The  counsel 
for  the  prisoners  interposed,  and  questioned 
the  witness,  who  siud  as  follows  : — "  I  was 
a  member  of  the  Society  of  Friends  until 
within  fifteen  months.  Then  there  was  a 
difference  amongst  us  on  points  of  doctrine. 
I  am  one  of  those  who  separated.  I  am  still 
of  the  same  opinion  with  the  Friends  as  to 
taking  an  oath  or  making  an  affirmation, 
and  on  many  other  points.  I  am  not  now 
a  Quaker,  We  have  taken  the  name  of 
Evangelical  Friends.  They  call  themselves 
Friends.  I  am  not  now  a  member  of  the 
Society  of  Quakers.  The  world,  I  believe, 
calls  us  Quakers ;  but  I  have  a  difficulty  in 
saying  that  I  am  a  Quaker  after  the  differ- 
ence of  doctrine  and  separation.  There  are 
many  doctrines  in  which  I  agree  with  the 
Friends;  in  some  particular  doctrines,  which 
are  distinguishing  ones,  I  differ;  one  is.  as 
to  the  rite  of  baptism  :  they  do  not  hold  it 
a  sacrament,  I  do.  The  great  point  of  dif- 
ference is,  the  influence  of  the  Spirit,  the 
inward  light;   that  is  a  leading  doctrine. 
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They  hold  that  every  man  has  sufficient 
in  himself ;  we,  that  the  Bible  is  the  guide ; 
that  is  a  leading  doctrine.  Also,  we  differ 
as  to  reading  the  Scriptures  in  our  meet- 
ings. We  are  generally  addressed  as  if  we 
were  Quakers  :  still  I  cannot  say  that  I  am 
a  Quaker  at  all ;  I  am  but  a  Moravian/' 
It  was  contended  by  the  counsel  for  the 
prosecution,  that  the  witness  might  affirm, 
either  under  9  Geo.  4,  c.  32,  or  under  3  & 
4  W.  4,  c.  49.  That  the  question  under 
the  former  act  is  not  whether  the  witness 
considers  himself  a  Quaker,  but  whether  he 
is  in  fsLCt  a  Quaker ;  and  that  in  this  case 
it  was  sufficiently  shewn  that  he  was  in  fact 
a  Quaker.  That  under  the  latter  act  two 
forms  are  given, — "  I,  A,  B.,  being  one  of 
the  people  called  Quakers,  &c./'  or,  "  I, 
A,  B.,  being  one  of  the  persuasion  of  the 
people  called  Quakers."  And  that  the  lat- 
ter form,  being  different  from  the  former, 
probably  meant  to  include  all  persons  who 
bold  the  same  opinion  with  regard  to  the 
lawfulness  of  an  oath  and  the  obligation  of 
an  affirmation,  as  the  Quakers,  and  that  the 
witness  professed  to  hold  the  same  opinion. 
The  learned  Judge  put  it  to  the  witness, 
whether  he  would  affirm  in  the  form  first 
given  by  3  &  4  W.  4,  c.  49,  viz.  "  I,  A.  B. 
being  one  of  the  people  called  Quakers." 
The  witness  refused.  The  learned  Judge 
put  it  to  him,  whether  he  would  affirm  in 
the  form  secondly  given,  viz,  "I,  A,  B., 
being  one  of  the  persuasion  of  the  people 
called  Quakers."  The  witness  refused,  say- 
ing, that  he  could  not  see  the  difference ; 
that  he  considered  the  word  persuasion  to 
mean  "sect."  The  learned  Judge  put  it 
to  the  witness,  whether  he  would  make  the 
affirmation  in  the  form  given  by  3  &  4  W.  4, 
c.  82,  touching  separatists.  The  witness 
said,  "  I  am  not  of  that  sect,"  and  refused. 
The  learned  Judge  asked  whether  he  would 
take  an  oath.  Tlie  witness  refused.  The 
witness  then  said,  "  I  am  not  a  Quaker,  but 
I  have  no  objection  whatever  to  make  the 
affirmation  in  the  terms,  "  I,  A.  B,,  do  so- 
lemnly, sincerely,  and  truly  affirm  and  de- 
clare. &c. ;"  and  if  I  do  so  affirm,  I  hold  it 
binding  upon  my  conscience."  The  learned 
Judge  admitted  the  witness,  and  upon  his 
evidence  the  prisoners  were  convicted  ;  but 
judgment  was  respited,  in  order  to  take  the 
opinion  of  the  Judges,  whether,  under  these 
circumstances,  the  witness  ought  to  be  con- 
sidered a  Quaker,  within  the  meaning  of  the 
statute  9  Geo.  4,  c.  32.  The  case  was 
considered  in  Easter  Term,  1838,  by  all 
the  Judges,  except  Vaughan,  J.,  Gumey,  B., 
and  WiiHoMS,  J.^  and  they  were  unani- 


mously of  opinion  that  the  witness  was  not 
admissible,  and  that  the  conviction  was 
therefore  wrong.  Beg,  v.  Doran^  2  Moody 
C.  C.  37. 

CHANGES  IN  THE  LAW 

IV  THB  LAST  SXSSIOK  OF  PAB.LXAMXHT. 

No.  VIIL 


RBGULATINO   PRISONS. 

3&4Vict.c.26. 

An  Act  to  amend  the  Act  for  better  ordering' 
of  Prisons,  [SdJufy,  1340.] 

2  4*  3  f^t.  c  b^.^^Certmn  ports  of  recited 
act  repealed, — Whereas  by  the  statute  passed 
in  the  last  session  of  parliameBt,  intitided, 
''  An  act  for  the  better  orderio^  of  prisons,'' 
it  is  among  other  things  enacted  that  the  pri- 
soners of  each  sex  in  the  gaols  and  prisons 
therein  mentioned  shall  be  dirided  into  the 
classes  therein  also  mentioned  and  set  forth, 
and  that  debtors  in  those  prisons  in  which 
debtors  may  be  lawfully  confined  shall  form 
and  constitute  the  first  of  such  classes :  And 
whereas  in  and  by  such  statute  it  is  also 
enacted,  that  certain  rules  and  rq^ations 
therein  prescribed  and  set  forth  shall  be  ob- 
served in  every  prison  in  England  and  Wales 
in  addition  to  and  in  amendment  of  the  other 
rules  and  regulations  which  are  in  force  in 
such  prisons:  And  whereas  it  is  expedient 
that  such  of  the  said  rules  and  regulations  only 
be  applied  and  observed,  in  regard  to  such 
first  class  of  prisoners,  as  shall  be  made  by  the 
persons  authorised  by  law  to  make  roles  and 
regulations  for  the  government  of  the  said 
i^aols  and  prisons,  and  approved  of  by  one  of 
her  Majesty's  principal  Secretaries  of  State : 
And  whereas  it  is  expedient  that  in  every  gaol, 
house  of  correction,  bridewell,  and  peniten- 
tiary in  England  and  Wales  a  ^rther  subdivi- 
sion be  made  of  prisoners  convicted  and  not 
sentenced  to  hard  labour :  Be  it  therefore  de- 
clared and  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  so  much  of  the  said  act  as  renders  the 
rules,  orders  and  regulations  therein  pre- 
scribed and  set  forth  applicable  to  debtocs 
shall  be  repealed. 

2.  Regutations  respecting  debtors  and  persons 
convicted  of  misdemeanours. — ^And  be  it  enacted, 
that  in  every  prison  in  which  debtors  may  be 
lawfully  confined  the  persons  authorisea  by 
law  to  make  rules  and  regulations  for  the  go- 
vernment of  such  prison  shall,  with  the  ap- 
proval of  one  of  her  Majesty's  orincipal  Secre- 
taries of  State,  make  such  rules,  orders,  and 
regulations  for  the  good  management  of  the 
debtors  confined  therein  as  shall  by  them  from 
time  to  time  be  regarded  as  fit  and  necessary ; 
and  that  in  every  ffsuol,  house  of  correction, 
bridewell,  and  penitentiary  in  England  and 
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Wtties  prisoners  convicted  of  misdemeanors 
and  not  sentenced  to  hard  labour  shall  be  di- 
vided into  at  least  two  divisions,  one  of  which 
shall  be  called  the  first  division,  and  that  sepa- 
rate rules  and  regulations  shall  be  made  for 
each  division,  and  that  the  rules  enacted  by 
the  said  Act  of  the  last  session  of  Parliament 
shall  not  apply  to  the  said  first  division  ;  and 
that  whenever  any  person  convicted  of  misde- 
meanor shall  be  sentenced  to  imprisonment 
without  hard  labour  it  shall  be  lawful  for  the 
Court  or  Judffe  before  whom  such  person  shaU 
have  been  tried  to  order,  if  such  Court  or 
Jad^e  shall  think  fit,  that  such  person  shall  be 
confined  with  the  prisoners  of  the  said  first 
division ;  and  no  prisoner  respecting  whom  no 
such  order  shall  be  made  shall  be  confined 
with  the  prisoners  of  the  said  first  division. 

3.  Act  may  be  amended  thU  teMsion.-^PkvA 
be  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  present 
session  of  Parliament. 
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Adventures  of  an  Attorney  in  search  of  ^rae^ 
tice,  or  a  Delineation  of  Professional  Life. 
Second  Edition,  1840.  Saunders  and 
Otley. 

Wb  noticed  somewhat  fully  the  first  edition 
of  this  book,*  and  our  pages  being  peculiarly 
devoted  to  all  matters  of  professional  inter- 
est, we  gladly  call  the  attention  of  our 
readers  to  this  second  edition,  from  the 
preface  to  which  we  extract  the  following 
account  of  the  lawyers  of  the  present  age, 
who  have  been  distinguished  in  the  field  of 
literature. 

*'  It  is  a  singular  fact,  and  argues  very  little 
for  any  natural  affinity  between  elegant  learn- 
ing and  legal  study,  that  there  is  no  profession 
which  has  produced  so  few  votaries  to  the 
muses.  Serjeant  Talfourd  himself  is  almost 
an  isolated  exception  to  the  general  rule.  In 
ancient  times,  when  our  lawyers  were  fre- 

3uently  taken  from  the  church,  we  find  many 
istinguished  writers  among  them,  but  excel- 
lence in  the  belles  lettres  is  now  scarcely  ad- 
mitted to  be  compatible  with  the  gravity  of 
our  courts  of  law.  Mr.  Basil  Montagu,  Mr. 
Adolphus,  junior,  Mr.  Merivale,  and  Mr. 
Warren,  have  occasionally  stolen  a  ramble  in 
more  flowery  fields,  and  most  undoubtedly 
such  men  as  Mr.  Baron  Alderson  and  Mr. 
Baron  Manle  need  not  the  evidence  of  exotic 
fruit  to  prove  the  fertile  '  superiority'  of  their 
minds.    Many  there  are,  and  barristers  by 

Crofession,  who  have  attained  no  slight  cele- 
rity  for  general  learning,  but  they  are  men 
who  have  seceded  from  Westminster  Hall  in 
disappointment  or  disgust ;  outlying  deer,  who 
have  separated  from  the  com  men  herd,  and 
the  heavy  pinguiferous  meadows  in  which  they 
feed,  to  find  for  themselves  more  cheerful  pas- 

•  18  L.  O.  197,  248. 


turage  In  less  frequented  and  more  enchan^g 
scenes.    The  late  Mr.  8.  G.  Price,  with  whom, 
in  eartier  days,  I  enjo^^ed  an  intimacy,  that  like 
too  many  others  was  mvoluntarily  interrupted 
by  calls  of  duty  into  devious  paths  of  life,  was 
scarcely  more  distinguished  by  his  high  and 
honourable  character,  than  by  the  varied  ex- 
tent of  his  classical    research.    Sir  Robert 
Grant  was  not  less  remarkable  for  his  literary 
attainments,  carrying  off  the  chief  honours 
both  of  college  and  tne  senate  house,  in  equal 
and  noble  competition  with  his  brother.  Lord 
Glenelg.      Sir   James  Mackintosh's  literary 
celebrity  will  long  survive  the  memory  of  his 
legal  attainments,  and  the  fame  of  this  elegant 
historian  will  co-exist  with  the  interest  of  the 
events  that  he  records.    Mr.  T.  B.  Macaulay, 
in  days  of  early  infancy  exhibited  aU  that  bril- 
liancy of  talent,  and  insatiable  thirst  for  ele- 
gant knowledge,  by  which  he  has  indeed  esta- 
blished a  'visible  superiority'  to  every  class, 
and  almost  every  member  of  the  profession 
that  he  judiciously  abandoned.    Bowdler  and 
Horner  died  before  m^  judgment  was  suffi* 
ciently  matured  to  estimate  them,  but  he  can 
have  moved  but  little  in  the  circles  of  polished 
life  who  requures  to  be  reminded  of  the  large 
measure  of  similar  distinction  which  they  en- 
joyed when  living.    Tlie  same  may  be  said  of 
Mr.  Praed,  whom,  however,  I  only  personally 
knew  as  a  political  opponent.    His  Cambridge 
reputation,  though  scarcely  sustained  by  his 
parliamentary  career,  shone  in  formidable,  if 
unsuccessful  rivalry  with  Macaulay's.     Nor 
will  the  distinguished  circle  in  which  he  is  best 
known,  excuse  me  for  omitting  in  this  bright 
catalogue  of  literary  merit,  one,  who  with  more 
grave  and  accumulated  demands  on  his  time 
and  talent  than  the  most  successful  leaders  at 
the  bar,  has  still  achieved  for    himself   an 
honourable  place  in  the  galaxy  of  modem 
literature :  I  allude  to  Mr.  James  Stephen.    If 
I  pass  over  Lord  Brougham,  it  is  only  because 
he  does  not  seem  to  fall  within  the  class,  but 
stands  in  the  unique  position  of  being  at  once 
a  lawyer  and  an  accomplished  writer :  he  is 
indeed  an  exception,  aua  often  a  splendid  ex- 
ception to  all  rule.^ 

"  I  could  extend  the  list,  but  I  have  enum&i 
rated  sufficient  to  illustrate  my  position,  that  in 
all  these  and  the  like  instances,  it  is  not  by 
barristers  as  such,  but  rather  as  such  no  longer, 
that  any  just  pretension  to  literary  eminence  is 
acquired.  Where  there  is  no  competition  there 
can  be  no  '  visible  superiority,'  and  I  readily 
admit  that  my  own  branch  of  the  profession 
can,  in  this  respect,  boast  of  as  little  as  the  bar* 
The  late  Mr.  Fladgate  was  a  man  of  very  great 
intellectiud  endowments,  supported  by  leam<» 
ing  without  pedantry,  though  1  am  not  aware 
that  he  ever  appeared  as  an  author.  The 
witty  and  accomjuished  Mr.  James  Smith  has 
seen  a  quarter  of  a  century  roll  by,  without 
producing  a  rivid  to  his  celebrated  satires  on 
the  poetry  of  the  day*    Mr.  Sharon  Turner  has 

i>  The  names  of  Mr.  H.  N.Coleridge,  and  Mr. 
A.  Hayward,  should  be  added  to  the  list  of  law- 
yers distinguished  for  literary  eminence.    £d. 
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llustrated  his  name  bv  more  historical  learn- 1  and  commandin^^,  and  the  exhibition  of  thedi 
ing  and  deep  researcn  than  even  Sir  James ,  is  daily,  when  clients  are  abundant.  The  at- 
Mackintosh,  and  the  antiquarian  lore  of  Mr.  |  tomey  may  possess  them  in  a  yet  hififher  de- 
Grimaldi  entitles  him  to  equal  praise.  The  *  gree ;  his  intellin^ence  may  be  greater,  his 
names  of  Mr.  Edgar  Taylor  and  Mr.  Proctor,  knowledge  as  profound,  his  wit  more  poignant, 
(better  known  as  Barry  Cornwall)  are  dear  to   and  his  retort  more  keen,  but  he  has  no  field 


every  man  of  taste  ana  feeling ;  they  deserve  a 
higher  tribute  than  I  have  the  talent  to  offer. 

'*  But  though  there  is  here  and  there  an  ex- 
ception to  be  found,  we  are  certainly  self-ex- 
cluded from  the  lists  of  literature,  as  entirely 
as  our  legal  brethren.  To  confess  leisure  for 
such  occupation  would  perhaps  be  sukidnl  to 
our  business,  and  hence  the  cautious  secrecy 
with  which  we  dip  our  pens  in  any  but  official 
ink. 

"Where  then  shall  we  wander  in  further 
search  of  the  learned  Serjeant's  '  visible  supe- 
riority ?'  It  must  be  owned  that  for  a  beacon 
light,  destined  to  guide  the  forensi?  traveller 
on  his  erratic  course,  it  shines  but  dimly. 
Among  the  political  adventurers  t)f  the  dav, 
the  bar  can  boast  of  many  a  favoured  chila ; 
but  so  can  the  attorneys :  and  though  not '  ad- 
venturers,' I  cannot  refrain  from  naming  Mr. 
Tooke  and  Mr.  Freshfield  among  those  of  our 
body  who  are  justly  distinguished  in  the  '  body 
politic'  The  Hou«e  of  Commons  has  not  ac- 
f^uired  much  solid  reputation  from  its  profes- 
sional members  perhaps,  and  yet  even  there 
the  best  debater,  and  in  some  respects  the 
ablest  speaker,  is  to  be  found  on  the  roll  of 
our  courts,  in  Mr.  Whittle  Harvey;  while  one 
of  the  most  masterly  orations  that  late  years 
nave  heard  within  its  walls,  was  delivered  by  a 
man  who,  if  now  iustly  acknowledged  as  the 
head  of  his  profession,  acquired  hb  profound 
knowledge  and  prompt  acuteness  during  many 
earlier  years  that  be  spent  in  ours.  1  need 
scarcely  name  Serjeant  Wilde,  (since  appointed 
Solicitor  General),  or  advert  to  his  celebrated 
speech  on  parlianientary  privilege  in  Stock- 
dale's  case.  Let  any  impartial  man  compare 
4iis  splendid  effort,  with  one  of  no  mean  (»rder 
by  Serjeant  Talfourd,  on  the  copyright  ques- 
tion, and  decide  where  '  visible  superiority ' 
lies  I" 

Speaking  of  the  public  estimation  in 
^hich  a  barrister  is  held,  who  has  success- 
fully passed  even  the  early  stages  of  his 
career,  the  author  says, 

"  In  strict  justice  this  public  vhIuc  attaches 
no  less  to  the  attorney  than  to  the  advocate ; 
1 1  his  talent,  liis  energy,  his  independence,  and 
his  honour,  the  interests  of  society  at  lur«^c  are 
often,  and  of  individuals,  much  oftener  en- 
trusted, than  to  the  advocate  or  the  pleader. 
But  this  is  not  understood,  and  therefore  his 
public  importance  in  reference  to  his  profes- 
sion is  not  acknowledged ;  his  excellence  is 
more  domestic  in  its  character,  and hss  neces- 
sarily ostentatious  in  its  display ;  we  are  capti- 
vated by  the  successful  oratory  of  the  counsel; 
we  are  amused  and  astonished  by  the  acute  in- 
telligence of  his  examination,  the  vigour  of 
his  thrust,  the  promptitude  of  his  parry,  tlie 
smartness  of  his  repartee,  the  dexterity  of  his 
address  I  these  powers  ure  at  once  attractive 


for  the  exhibition  of  such  accomplishments, 
and  no  practice  for  the  improvement  of  them, 
and  consequently  no  credit  for  the  possession 
of  them. 

*'  This  is  the  true  secret  of  that  professional 
superiority  which  no  sensible  man  among  as  is 
disposed  to  question,  though  no  man  of  spirit 
will  allow  it,  in  insult  or  disdain,  to  be  carried 
with  impunity  beyond  its  proper  limits.  I 
never  had  any  other  object  in  view  than  to  de- 
fine those  limits,  and  I  still  remain  of  opinion 
that  I  have  done  so  with  accuracy  and  temper. 
It  might  even  be  plausibly  contended  that  so 
far  from  being  inferior  to  the  barrister  in 
talent,  or  in  personal  character,  the  solicitor 
of  extensive  business  must  far  excel  him,  or 
his  business  will  vanish  like  snow  in  summer. 
Few  counsel  in  modem  times  affect  to  go  be- 
yond the  particular  subject  which  chance  or 
taste  has  led  them  to  master ;  the  elemental^ 
principles  of  course  are  well  studied,  and 
clearly  understood  by  all.  With  leading  cases 
on  any  important  topic,  most  of  them  are 
familiar;    but    the  conveyancer,   the  special 

S leader,  the  parliamentary  advocate,  or  the 
^Id  Bailey  counsel,  are  generally  ignorant  of 
the  business  of  each  other,  and  reject  it  when 
offered  to  their  management,*  each  man  se- 
lects, and  confines  himself  to  the  field  he 
has  selected.  Not  so  with  the  attorney  of  ex- 
tensive connexion ;  he  must  be  prepared  for 
all  and  each  of  the  ten  thousand  subjects 
which  litigation  involves,  every  day  of  his 
life,  and.prepared  for  the  discussion  of  them 
with  clients  who  cannot  imderstand,  and  are 
little  inclined  to  make  allowances  for  the  con- 
fessed ignorance  of  their  legal  adviser ;  be  is 
'*  a  lawyer,"  and  that  is  enough  for  them.  If 
he  pleads  inexperience  in  any  branch  of  law, 
however  far  removed  from  his  habitual  prac- 
tice, or  however  abstruse  in  it«elf,  he  is  at 
once  voted  incompetent,  and  the  retainer  is 
withdrawn.  Nor  is  this  his  only  difficulty ;  lie 
has  to  contend  with  the  tempers,  the  ignorance, 
the  dishonesty,  and  the  artince  of  men  of  every 
grade ;  he  must  guard  agidnst  deception,  or 
mistake,  at  every  step;  he  must  conciliate 
opposition,  and  soothe  disappoiutment,  and 
sustain  the  desponding  spirit,  no  less  than 
moderate  and  restrain  the  irritation  of  im- 
patience, and  the  impetuous  resentment  of  a 
vindictive  disposition :  these  are  duties  un- 
known to  the  profession  of  the  advocate. 
Again,  his  intercourse  is  not  confined  to  rank 
or  intelligence;  he  is  brought  into  frequent 
contact,  as  well  with  the  peasant  as  the  prince ; 
with  the  man  of  wealth  or  science,  as  with  the 
illiterate  and  poverty-stricken  inmate  of  the 
jail:  to- day  he  may  be  involved  in  all  the  in* 
trigue  of  a  parliamentary  committee,  or  closet- 
ed in  the  sacred  recesses  of  Downing  Street, 
and  to-morrow  busied  in  the  petty  squabbles 
of  a  union  workhouse,  or  the  undirnined  hos* 
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tilUies  of  a  police  office.  In  all  tbese  varied 
occupations  he  must  be  calm,  shrewd,  and 
self-possessed;  comportin^if  himself  with  the 
kinuness  of  a  friend,  the  firmness  of  an  adviser, 
and  the  propriety  of  a  gentleman;  givinfir 
honour  to  whom  honour  is  due,  and  not  for- 
getful of  the  respect  equally  due  to  himself. 
Once  more  :  he  is  assaOed  on  every  side  with 
temptations  peculiar  to  his  calling;  by  the 
stroke  of  his  pen  he  can  defraud  the  heir  and 
plunge  the  widow  in  destitution ;  by  the  viola- 
tion of  confidence,  or  the  exposure  of  a  paper, 
he  may  chan;(e  the  destination  of  accumulated 
wealth,  or  by  an  error  in  his  pleadings,  or  a 
failure  in  his  evidence,  crown  villany  with 
success.  And  frauds  like  these  may  be  prac- 
tised at  no  greater  hazard  than  the  reproach 
of  carelessness  or  ignorance,  while  ample 
bribes  are  seldom  wanting  to  pay  for  their 
commission. 

"  Can  it  be  denied  that  talents  of  the  most 
superior  order,  and  principles  of  the  highest 
honour,  are  requisite  to  carry  a  man  safely 
through  difficulties  and  snares  like  these  ?  or 
that  he  who  has  pioved  by  a  long  career  of 
integrity  and  success  that  he  possesses  them, 
need  little  fear  comparison  with  any  class,  for 
all  those  qualities  that  secure  the  esteem  and 
respect  of  mankind  ?*' 

We  porpoaely  abstain  from  entering  into 
the  controTersy  which  has  arisen  between 
the  author  and  the  able  editor  of  a  contem- 
porary work.  Both  sides  of  the  question 
are  in  good  hands,  and  have  been  suffi- 
ciently discussed.  We  apprehend  that  with 
all  our  disposition  to  set  matters  right,  we 
could  not  finally  settle  the  points  in  issue, 
and  for  the  present  we  think  it  our  duty  not 
to  agitate  the  subject  further.  We  have  no 
doubt  that  the  good  sense  of  both  parties 
will  soon  come  to  the  right  conclusion. 

Such  of  our  readers  as  have  not  already 
perused  the  work,  we  recommend  to  obtain 
it,  as  well  for  their  own  amusement  and  in- 
struction, as  in  justice  to  the  zeal,  spirit, 
and  ability  of  the  learned  author.  Although 
the  name  is  still  withheld  from  the  title  page, 
we  believe  we  shall  not  be  far  wrong  in 
ascribing  the  work  to  Sir  George  Stephen, 
the  son  of  the  late  eminent  Master  in  Chan- 
cery, and  brother  of  the  learned  Serjeant. 


AMERICAN  LAW, 


THB  SBVBBAL  S0VBCB3  OF  ITS  DBBIVATION. 

Thb  term  American  Law  has  sometimes 
been  confined  to  the  legal  system  of  the 
United  States  only.  On  this  occasion, 
however,  it  is  proposed  to  be  extended  to 
the  whole  of  America,  from  the  northern 
boundaries  to  the  southern  cape. 

On  taking  a  primary  and  most  general 
view  of  the  subject,  the  Roman  civil  law 


may  be  supposed  to  pervade  the  greater 
part  of  the  New  World.  It  may  conse- 
quently be  assumed  to  be  the  common  basis 
of  American  Jurisprudence.  Hence,  among 
other  reasons  which  might  be  stated,  it 
seems  necessary  to  attend  to  that  ancient 
and  "eternal*'  system  of  law,  which  is, 
however,  much  neglected  in  England.  Even 
in  the  United  States,  which  are  mostly  ot 
English  origin,  the  Roman  law  has  already 
begun  to  be  cited  or  referred  to  by  text- 
writers.  {Kent*s  Commentaries,  and  Story's 
masterly  works  on  various  subjects;  namely. 
Bailments,  Equity  Jurisprudence,  the  Con- 
flict of  Laws,  &c.) 

And  yet,  on  taking  a  closer  survey  of  the 
matter,  it  appears  that  the  Jurisprudence  of 
America  may  be  divided  into  eight  principal 
parts,  according  to  their  similarity  to  the 
laws  of  different  countries.  1.  Spanish; 
2.  Portuguese;  3.  English;  4.  French; 
5.  Dutch;  G.Danish;  7.  Swedish;  and 
8.  Russian.  Here  it  is  worthy  of  remark, 
that  all  of  these  instances  are  European, 
and  hence  may  easily  be  traced  to  that 
fountain-head — the  Roman  law. 

1 .  The  Spanish  law  prevails  in  the  late 
and  present  colonies  of  Spain ;  namely.,  the 
Republics  of  Mexico,  Central  America  (or 
Guatemela),  New  Granadn,  Equador,  Vene- 
zeula,  Peru,  Bolivia,  Chili,  and  La  Plata ; 
the  Spanish  Colonies  of  Cuba  and  Porto 
Rico,  and  the  British  Colony  of  Trinidad. 
And  this  branch  of  jurisprudence  seems 
to  cover  the  greatest  portion  of  civilised 
America. 

2.  The  Portuguese  law,  in  the  Empire  of 
Brazil,  and  the  Republics  of  Paraguay  (?) 
and  Uruguay.  After  the  Spanish,  the  Por- 
tuguese is  apparently  the  most  extensive 
legal  system  in  point  of  territory. 

3.  The  English,  in  all  the  United  States 
except  Louisiana,  and  likewise  in  every  part 
of  British  America,  except  Lower  Canada, 
Guiana,  St.  Lucia,  and  the  before-men- 
tioned Trinidad.  And  it  just  now  appears 
to  obtain  even  in  the  new  Republic  of 
Texas.  The  English  law,  indeed,  as  it 
seems,  ranks  here  as  a  third  class  with  re- 
ference to  the  extent  of  territory ;  and  yet, 
in  respect  of  doctrine,  it  may  be  said  to  be 
the  deepest  and  the  most  various  and  ex- 
tensive of  all. 

4.  The  French,  in  the  late  and  present 
Colonies  of  France,  namely,  the  State  of 
Louisiana,  the  black  republic  of  Hayti,(?) 
the  two  British  Colonies  of  Lower  Canada, 
and  St.  Lucia,  and  also  the  fVench  part  of 
Guiana  (Cayenne). 

5.  The  Dutch,   in   the  British  part  of 
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Ghiiana,  (Demerara,  Esseqnibo,  and  Ber- 
bice),  and  likewise  in  the  Dutch  Colonies  of 
Surinam,  and  the  Dutch  Islands  of  Curagoa, 
St.  Eustatius,  and  St.  Martin  in  the  West 
Indies. 

6.  The  Danish,  in  the  Danish  Islands  of 
St.  Croix  {Price  v.  Dewhuret,  4  Mylne  & 
Craig,  76),  St.  Thomas  and  St.  John,  in  the 
West  Indies.  If  Greenland  is  to  be  deemed 
part  of  Danish  America,  it  would  seem  that 
Danish  law  also  extends  to  that  remote 
country. 

7.  The  Swedish,  in  only  one  part  of 
America,  and  in  the  only  one  Swedish 
Colony  of  St.  Bartholomew. 

8.  The  Russian,  in  the  recent  settlement 
of  Russia,  in  the  North.  Western  comer  of 
America,  which  does  not  yet  appear  to  have 
received  a  distinct  name. 

The  utility  of  this  classification  will  readily 
appear,  by  consideration  of  the  requisites 
not  only  for  the  right  application  of  ancient 
Roman  law,  and  modem  European  jurispru- 
dence, to  America,  but  also  for  the  proper 
distinction  of  these  matters  according  to 
their  similarity  to  more  than  sufficiently 
numerous  juridical  systems  in  that  part  of 
the  world.  But  still,  as  several  parts  of 
America,  even  of  one  and  the  same  European 
origin,  are  now  subject  to  different  inde- 
pendent and  Colonial  Governments,  the 
Roman  and  European  laws  have,  accord- 
ingly, been  altered  and  modified  by  various 
subsequent  legislative  enactments  and  judi- 
cial decisions :  and,  consequently,  it  appears 
to  follow  that  the  American  jurisprudence 
further  requires  to  be  placed  in  one  other 
light,  with  a  view  to  generalization .  Hence, 
at  leDgth,  it  also  becomes  necessary  to 
divide  the  matter  into  twenty- two  general 
systems ;  fifteen  of  which  refer  to  indepen- 
dent states,  and  the  seven  remaining  relate 
to  the  European  Colonial  Powers.  Of 
these,  then,  the  following  is  an  alphabeti- 
cal list,  according  to  the  two  great  political 
divisions : — 

/.  Laws  of  Independent  American  States. 

!•  Bolivian  Law. 
3.  Brazilian  Law. 

3.  Law  of  Central  America. 

4.  Chilian  Law. 

5.  Law  of  Equador. 

6.  Haytian  Law. 

7.  Law  of  La  Plata. 

8.  Me^can  Law. 

9.  Law  of  New  Granada. 
10.  Law  of  Paraguay. 

]  1 .  Peruvian  Law. 

12.  Texan  Law. 

13.  Law  of  the  United  States. 


14.  Law  of  Uroguay. 

15.  Venezuelan  Law. 

II,  Laws  of  Evropean  Colonies  in  America, 

16.  British  American  Law. 

17.  Danish. 

18.  Dutch. 

19.  French. 

20.  Russian. 

21.  Spanish. 

22.  Swedish. 

With  respect  to  the  Portuguese,  it  may 
be  right  here  to  remark,  that  Portugal  baa 
now  no  longer  any  colony  in  America. 

The  subject  of  American  law,  thus  con- 
sidered as  a  comprehensive  doctrine,  is  evi- 
dently a  wide  field,  for  the  greater  part 
hitherto  unexplained  by  any  writer,  so  far 
as  publications  in  English,  nor  probably  in 
any  other  language,  have  yet  occurred  to 
the  contrary.  In  order,  however,  to  fill  up 
these  important  outlines,  it  is  proposed,  in 
a  series  of  future  numbers,  provided  health 
and  other  duties  permit,  to  insert  in  "The 
Legal  Observer,"  a  cursory  view  of  these 
general  systems,  so  fiur  as  researches  have 
yet  extended,  and  may  hereafter  extend. 

[The  Editor  is  indebted  for  this  Paper  to 
a  learned  Member  of  the  Bar,  who  has  been 
many  yean  a  Student  of  Foreign  Law.] 


PARLIAMENTARY  AGENCY  BY  PER- 
SONS  NOT  SOUCITORS. 


It  has  long  been  a  subject  of  regret  as  weD 
as  pecuniary  loss  to  solicitors  in  the  country 
having  a  parliamentary  practice,  that  the 
London  solicitors  have  so  entirely  over- 
looked the  agency  in  conducting  private 
bills  through  Parliament.  At  present,  the 
solicitor,  who  undertakes  the  responsibility 
of  the  bill,  is  obliged  to  refer  to  some  of 
the  gentlemen  who  are  termed  Parliamen- 
tary Agents :  whose  business  it  is  to  superin- 
tend the  passing  of  the  bill  through  both 
Houses ;  which,  with  the  larger  number  of 
bills  (those  unopposed)  is  a  mere  adherence 
to  well  known  forms  and  regulations :  and 
even  in  those  bills  which  are  contested,  the 
labour  is  but  little  more.  Beyond  being 
answerable  that  the  forms  of  Parliament 
are  observed,  they  in  no  manner  relieve  the 
solicitor  of  the  bill  from  the  great  responsi- 
bility and  large  outlay  he  is  obliged  to  incur 
in  bringing  the  business  to  maturity. 

Now,  why  should  not  some  of  the  Lon- 
don agency  offices  undertake  this  brandi  of 


Parliamentary  Agency.^The  Studenl'M  Corner, ^^SeUetions  from  Correspondence,     297 


buBiness,  and  conduct  it  upon  the  same 
terms  towards  their  country  correspondents 
as  any  other  legal  proceedings  ? 

At  present,  the  principal  Parliamentary 
Agents  make  no  allowance  "whatever  to 
the  solicitor, — from  whom  is  expected  the 
fees  as  they  become  due ;  who  a^ne  is  an- 
swerable to  his  clients^  the  parties  inter- 
ested ;  who  is  not  unfirequentiy  the  last  to 
be  paid ;  and  whose  profits  do  not  exceed 
those  of  the  Parliamentary  Agent. 

I  have  no  reason  or  wish  to  depreciate 
the  talents  or  zeal  of  the  present  Agents  in 
Parliament,  some  of  whom  I  believe  have 
been  solicitors;  but  it  is  notorious  their 
profits  exceed  those  in  any  other  legal  prac- 
tice ;  and  it  is  equally  clear,  there  is  nothing 
in  their  department  but  what  a  well-edu- 
cated London  professional  man  would  be 
able  to  conduct  with  greater  satisfaction  to 
the  solicitors  in  the  country,  as  they  would 
prefer  communicating  with  one  of  their  own 
body,  and  who  has  had  the  benefit  of  a 
legal  education. 

I  shall  be  glad  to  hear  that  this  sugg^es- 
tion  has  been  attended  to,  having  made  up 
my  mind  to  give  a  preference  to  Uie  profes- 
sion whenever  there  is  an  opportunity. 

A  Constant  Readbb, 

At  Manchester. 


THE  STUDENTS  CORNER. 


INHBRITANCS  ACT,  3  &  4  W.  4,  C.  106,  8.  10. 

Bt  54  G.  3,  c.  145^  cormption  of  blood 
was  abolished  in  all  cases,  except  hi^h  trea- 
son, petit  treason^  or  murder,  or  abetting, 
procuring,  or  counseltingthe  same ;  and  by  the 
3  &  4  ^  4,  c.  106,  8. 10,  it  is  enacted,  *'  that 
when  the  person  from  whom  the  descent  of  any 
land  is  to  be  traced,  shall  have  had  anv  relation 
who«  having  been  attainted^  ihaU  nave  died 
before  each  deeeeni  skaii  have  taken  place,  then 
snch  attainder  shall  not  prevent  any  person 
from  inheriting  8uch  lana,  who  would  have 
been  capable  of  inheriting  the  same,  by  tracing 
his  descent  through  such  relation,  if  be  had  not 
been  attainted,  unless  such  land  shall  have 
escheated  in  consequence  of  sach  attainder 
before  the  Ist  day  of  January  1834,"  without 
any  exception  of  high  treason,  &c,  as  con- 
tained in  the  last  mentioned  act^  and  men- 
tioned above.  But  to  bring  the  case  within 
the  benefit  of  the  act,  it  is  necessary  that  the 
party  attainted  should  die  before  the  descent 
takes  place,  otherwise  by  reason  of  the  eorrup* 
tion  of  the  blood  of  the  party  attainted  bv 
legal  attainder,  t.  e,  the  sentence  of  death 
bemg  passed^  the  land  cannot  descend,  but 
will  escheat  to  the  lord,  because  the  party 
attainted,  b^  the  corruption  of  his  blood  ismca- 
pabk  of  being  heir,  and  there  can  be  no  other 


heir  durins^his  life,  and  the  descendant  cannot 
therefore  trace  the  descent  of  the  land  through 
the  party  attainted.  As  if  there  be  father, 
seised  in  fee,  son  and  grandson,  and  the  son 
commit  treason  and  is  attainted,  and  then  the 
father  die,  the  grandson  cannot  inherit  the 
land  by  virtue  of  the  act,  but  it  escheats  to  the 
lord. 

If  however  the  party  attained  die  before  the 
descent  takes  place,  the  descendant  may  inherit, 
as  if  in  the  anove  instance  the  son  be  attainted 
and  (/f>,  and  then  the  father  die,  the  granduon 
by  virtue  of  the  act  may  inherit,  for  the  descent 
took  place  after  the  death  of  the  person 
attainted,  through  whom  it  is  necessary  the 
descent  be  traced. 

Heretofore,  after  attainder,  all  the  {property 
of  the  son  from  the  time  of  the  criminal  act 
was  forfeited,  and  the  son  was  incapable  of 
inheriting  anything  for  the  future :  tnerefore 
on  the  death  of  the  father  before  or  ^fter  the 
son,  the  lands  of  the  father  escheated  to  the 
lord,  for  the  person  attained  was  not  only 
incapable  himself  of  inheriting  or  transmitting 
his  own  property  by  heirship,  but  also  ob- 
structed the  descent  of  lands  or  tenements  to 
his  posterity,  where  they  were  obliged  to 
derive  their  title  through  him,  from  any  re- 
moter ancestor.  Since  the  passing  of  this  act, 
however,  as  the  son  being  attainted  dies  before 
the  father  (conseauently  before  any  descent  has 
taken  place,)  the  lands  will  not  escheat ;  but 
the  grandson  or  other  heir  may  trace  his 
descent  through  him  to  the  ancestor,  and 
inherit.  ^ 


SELECTIONS 
FROM  CORRESPONDENCE. 


BJBCTMBNT. — FICTION. 

Mr.  Editor, 

Your  readers  are  much  indebted  to  your 
journal  for  the  able  disquisitions  contamed 
therein  upon  the  law  of  ejectment,  which  must 
prove  of  great  utility  to  them  as  long  as  the 
absurd  technicalities  and  ridiculous  fictions  of 
this  heir-loom  of  the  dark  and  barbarous  ages 
continues  to  disgrace  our  code  of  Common 
Law  Practice ;  but  in  this  age  of  improvement, 
when,  (but  by  slow  de^es)  the  discovery 
gleams  upon  us,  that  the  time-wom  atmosphere 
of  Westminster  Hall  is  not  esentially  requi- 
site for  the  validity  of  all  that  is  done  there, 
in  the  name  of  common  sense,  why  can  we  not 
get  rid  of  the  present  form  of  an  action  of 
eiectment,  as  also  those  silly  personages  John 
Doe  and  Richard  Roe? — who,  albeit  they  come 
upon  the  stage  accompanied  by  the  fearful 
formula  of  "  sticks,  swords,  staves  and  knives,** 
are  about  as  useful  accessories  in  the  leffal 
drama,  as  their  prototvpes  Noodle  and  Doodle 
are  in  the  legitimate  drama. 

The  whole  law  of  landlord  and  tenant  re- 

Suires  much  revision  and  amendment.    Like 
11  our  other  laws,  it  too  much  favours  the 
doctrine  of  resistance :  the  interests  of  defen* 
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dante  being  in  all  thini^  eapedally'looked  after 
by  our  laws. 

Our  laws  should  not  be  based  upon  fictions 
which  are  unworthy  of  the  code  of  an  intelli- 
gent nation,  and  make  us  revert  to  the  times 
of  burning  witches  and  the  ordeal  of  the  hot 
iron.  Civis. 


TRAN8FKR  OF  MORTGAGE  STAMP. 

Bv  the  3d  Geo.  4,  c.  1 17^  repealing  so  much 
of  the  statute  of  the  25  Geo.  3,  c.  184,  as  re- 
lates to  the  duties  on  transfers  of  mortgages, 
it  is  enacted :  section  2.  That  the  transfer  duty 
shall  be  only  payable  where  no  further  advance 
is  made,  but  where  a  /Uriher  sum  is  added  to 
the  principal  secured,  the  ad  valorem  duty  on 
mortgages  shall  be  charged  only  in  respect  of 
such  further  sum.  See  also  the  case  of  Doe  d. 
Bratley  and  others  v.  Gray,  4  Neville  &  Man- 
ning, p,  719>  being  a  decision  on  this  statute. 
The  proper  stamp  to  be  affixed  to  the  transfer 
mentioned  by  "A  Country  Subscriber,"  in 
Vol.  20  of  the  Legal  Observer,  p.  272,  will  be 
2/. 

An  Articled  Clerk. 

See  also  Doe  d.  Barnes  v.  Roe,  6  Scott,  525. 

T.  G. 


jurisdiction  of  justice  of  the  peace. 

Can  a  justice  of  the  peace  acting  for  the 
county  of  B,,  but  resident  in  a  borough  there- 
unto ufffoininff,  which  is  situate  in  another 
county,  legally  act  for  the  county  of  B.  at  his 
residence  within  the  said  borough  under  or  by 
virtue  of  all,  anv,  or  eitlier,  of^the  following 
acts :  9  G. ),  c.  >,  s.  3 ;  28  G.  3,  c.  49,  s.  4  ;  1 
&  2  G.  4,  c.  632. 

A  Subscriber. 


purchase  of  advowson. 

It  has  been  held  that  if  a  neat  presentation 
can  be  shown  to  have  been  purcnased  for  a 
particular  person,  who  is  afterwards  presented 
by  the  purchaser  on  a  vacancy  occurring,  the 
transaction  is  thereby  rendered  simonical,  and 
it  has  even  been  denied  that  the  case  of  a  fa- 
ther providing  thus  for  his  son  forms  an  ex- 
ception But  I  can  find  no  distinct  decision 
on  these  points,  with  respect  to  a  purchase  of 
an  advotcson,  which  seems  to  be  on  a  difl'erent 
footing. 

I  shall  be  glad  to  know  %vhat  is  the  usual 
course  adopted  in  practice,  when  a  clergyman 
wishes  to  purchase  either  the  next  presentation 
or  the  advowson,  in  order  to  render  the  transac- 
tion unimpeachable,  and  whether  he  can  legally 
take  a  conveyance  in  his  own  name  of  an  ad^ 
vowsoa,  and  afterwards  present  himself  on  the 
next  vacancy  ?  C.  L.  B. 

DELAYS  AT  THE  ASSIZES,  AND 
FORCED  REFERENCES. 


To  the  Editor  of  the  Legal  Observer, 
Sir, 
The  manner  in  which  the  Cause  List  at  the 
late  Devon  Assizes  was  despatched,  has  given 


mt  to  io  many  remarks  that  I  conceive  a  few 
words  of  comment  in  your  columns  will  not  be 
out  of  place,  to  call  the  attention  of  the  pro* 
fession  to  the  consideration  of  the  circum- 
stances which  I  am  about  to  detail. 

It  is  almost  unnecessary  to  state,  that  great 
caution  should  be  observed  in  attempting  to 
fix  any  censure  on  the  learned  judges,  who  are 
always  distinguished  for  learnmg,  ability,  dili- 
gence and  patience.  It  would  be  unjust  to 
make  them  responsible  for  the  defects  of  the 
system,  under  which  it  is  their  duty  to  ad- 
miuibter  the  laws.  If  insufficient  time  prevent 
their  doing  justice  to  the  cause  list,  the  fault 
is  not  theirs.  The  commission  days  are  fixed 
according  to  precedent;  and  (unless  some 
very  important  cause  is  sent  down  for  trial, 
without  due  consideration  of  the  quantity  of 
business  which  may  probably  come  on)  different 
arrangements  might  certainly  be  made  for 
the  summer  assizes,  and  if  required,  a  fort- 
night more  of  the  vacation  devoted  to  busi- 
ness, thus  allowing  greater  intervals  between 
the  commission  days,  and  remedying  a  seri- 
ous inconvenience,  too  familiar  to  the  un- 
fortunate attorney,  who,  mth  a  large  number 
of  witnesses,  residing  at  a  distance  of  thirty 
miles  from  the  assize  town,  is  compelled  to 
make  a  remanet  of  his  cause,  though  entered 
early  in  the  list. 

At  the  assizes  I  refer  to,  the  list  contained 
twenty-five  causes,  of  which  six,  a  quarter  part 
of  the  whole,  were  referred,  t.  e.  disposed  of 
without  either  judge  or  jury.  Here,  what  ex- 
penses (out-of-pocket  expenses  too)  were  in- 
curred, for  no  one  useful  purpose  ?  Witnesses 
brought  up,  merely  to  be  taken  back  again  : — 
briefs  delivered,  merely  to  pay  counsel's  fees ; 
— and  the  case  called,  merely  to  pay  court  fees, 
of  about  the  same  amount  as  if  it  had  gone  to 
a  verdict.  The  first  two  causes  were  com- 
pletely driven  out  of  Court  by  the  Judge,  who 
strongly  pressed  a  reference,  stating  that  it 
was  impossible  the  jury  could  comprehend  the 
position  of  the  locus  in  quo,  although  they  had 
had  a  view.  The  trial  of  these  cases,  which  a 
jury  would  have  dispatched  on  the  second  day 
of  the  assizes,  continued,  from  want  of  the  at- 
tendance of  counsel  before  the  arbitrator,  on 
the  ninth,  thereby  increasing  the  expenses 
from  150/.  to  2(X)/.  Another  of  the  referred 
cases  was  a  remanet,  with  eighty  witnessef, 
who  had  spent  a  week  of  pleasure  during  the 
Spring  Assizes,  and  the  same  time  at  the  last, 
when,  on  coming  into  Court,  and  after  a  spe- 
cial jury  were  sworn »  and  of  course  paid,  a 
reference  was  suggested,  and  the  eighty  wit- 
nesses  had  to  return  to  their  homes  a  second 
time,  their  only  use  in  having  left  them  bong 
to  put  the  litigants  to  enormous  expenses.  Io 
another  referred  case  there  had  also  been  a 
view.  A  fifth  was  sent  before  an  arbitrator  on 
the  last  day  of  the  assizes ;  and  a  sixth  simi- 
larly disposed  of. 

A  special  jury.  No.  3,  came  on  the  last  day, 
and  ot  course  No.  4  stands  a  remanet  for  the 
next  assizes,  which  will  be  held  in  the  year  of 
Grace,  1841 !  Two  causes  were  withdrawn 
on  the  third  day,  after  the  special  juries  were 
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summoned.  Three  gentlemen  had  been  called 
away  from  their  business  at  Plymouth,  and 
after  having  been  detained  three  days,  the 
cause  they  were  to  sit  upon  was  withdrawn,— 
the  fee  they  were  to  receive  was  not  paid,-^ 
and  they  were  sent  home  pennyless,  with  not 
even  the  thanks  of  the  Court  for  their  comfort. 

Bat  my  worst  evil  is  to  come.  T%e  assizes 
closed  in  the  middle  of  a  very  important  trial, 
for  no  other  reason  than  because  the  Judge 
had  not  time  to  go  on. 

When  the  Crown  Bar  is  closed,  a  second 
Nisi  Prius  Court  is  opened,  which  rarely  has 
the  benefit  of  a  competent  Bar.  Such  has 
recently  been  the  case,  and  a  defendant  driven 
to  consent  to  a  40s.  verdict  against  him,  solely 
because,  from  want  of  the  assistance  of  his 
leading  counsel,  who  was  engaged  in  the  other 
Court,  he  stood  no  chance  of  success. 

In  answer  to  my  statements,  it  may  be  urged 
that  the  judges  are  the  best  judges  as  to  the 
disposal  of  the  cause  list;  but  in  reply,  I 
would  observe,  that  whenever  they  interfere 
extra  judicially  in  recommending  a  reference, 
&r.,  it  should  be  with  the  greatest  caution.  I 
have  frequently  known  Both  parties  to  a  refer- 
ence more  dissatisfied  with  the  result  than  if 
a  jury  had  recorded  its  verdict  against  them. 

If  these  grievances  recur,  the  judges  may 
spare  themselves  the  trouble  of  journeying 
from  Westminster  Hail,  and  an  action  at  law 
will  be  looked  upon  with  as  much  horror  as  a 
suit  in  Chancery  or  in  the  Ecclesiastical  Court. 

Lax. 

SUPERIOR  COURTS. 


JBialU  Court 

COPT  SIGHT. — INJ  UNCTION. 

The  Court  will  not  grant  an  injunction  to 
restrain  the  publication  of  a  work,  on  a 
charge  of  piracy,  where  the  party  complain^ 
ing  has  suffered  a  considerable  time  to 
elapse, previous  to  his  commencing  proceed- 
ings, and  there  were  strong  reasons  why 
his  attention  should  have  been  called  to  the 
work}  notwithstanding  he  may  aver  that 
he  was  not  aware  of  the  piracy  until  shortly 
previous  to  the  filing  of  his  bflt. 

In  this  case,  which  was  argued  so  long  back 
as  the  month  of  January  last,  and  the  discus- 
sion of  which  occupied  tne  time  of  the  Court 
daring  the  greater  part  of  three  days,  the 
Master  of  the  Rolls  now  delivered  judgment. 
It  was  an  application  mafle  by  the  plaintiffs, 
who  are  the  proprietors  and  publishers  of  a 
topographical  work  called  *'  Lewis's  Topo- 
graphical Dictionary  of  England  and  Wales," 
against  the  defendants,  Messrs.  Chapman  and 
Hall,  who  are  the  proprietors  and  publishers 
of  a  work  of  a  similar  description,  entitled  **  A 
Topographical  Dictionaiy  of  Great  Britain  and 
Ireland,  compiled  from  local  information  and 
the  most  recent  and  official  authorities,  by 
John  Gorton,  Editor  of  the  General  Biograpi- 
cal  Dictionary  " — ^for  an  injunction  to  restrain 
the  defendants  from  publishing  their  work^  on 


the  ground  of  considerable  portions  of  the 
plaintiff's  work  having  been  improperlv  and 
piratically  copied  into  that  of  the  defenaants. 
Various  affidavits  were  produced  on  the  part  of 
the  plaintiffs  in  support  of  the  motion,  in  which 
it  was  stated  that  the  plaintiffs  commenced  the 
necessary  preparations  for  publishing  their 
work  in  the  year  1826,  and  from  that  time  un- 
til the  early  part  of  the  jear  1831  were  con- 
stantly  occupied  in  collectmg  the  matter  to  be 
contamed  in  it,  and  making  arrangements  for 
its  publication,  and  that  besides  devoting  their 
whole  time  and  attention  to  it,  they  had  ex- 
pended a  very  large  sum  of  money  in  its  com* 
position  and  publication.  The  affidavits  also 
stated  that  the  plaintiff 's  work  consisted  for 
the  most  part  ox  information  taken  on  the  spot 
by  personal  survey,  and  that  the  whole  of  the 
matter  contained  in  it  was  original  composi- 
tion, and  was  not  copied  or  taken  from  any 
other  topographical  dictionary  or  gazeteer; 
that  it  was  first  published  in  May  1831,  but 
that  two  editions  were  subsequently  published, 
the  last  of  which  was  published  in  June  1835; 
that  the  defendant's  work  was  published  in 
numbers,  or  parts,  the  first  number  having 
been  published  in  January,  1830 ;  that  it  was 
afterwardc  continued  from  time  to  time,  and 
was  finally  completed  in  about  sixty  numbers, 
or  parts,  m  the  early  part  of  1833,  the  whole 
numbers  being  then  bound  up  into  three 
volumes ;  that  their  attention  having  been  re- 
cently particularly  directed  to  the  defendant's 
work,  tuey  found  that  the  greater. portion  of 
the  third  volume  of  it,  so  far  as  related  to  the 
present  topographical  condition  of  England, 
was  a  mere  copy  from  the  first  edition  of  the 
plaintiff's  worK ;  and,  to  account  for  their  de- 
lay in  applying  to  the  Court,  the  plaintiffs  sta- 
ted that,  having  examined  several  of  the  first 
numbers  published  bv  the  defendants,  and  not 
considering  the  articles  contained  in  them 
worthy  of  notice,  their  attention  was  not  again 
called  to  the  defendants'  work  until  the  year 
1838,  when  they  were  induced  more  particu- 
larly to  refer  to  it  in  consequence  of  certain 
proceedings  which  they  had  then  taken  against 
a  Mr  Fullarton  to  restrain  the  publication  of 
a  work  csdled  "  Bell's  Gazetteer,"  on  which 
occasion  they  borrowed  a  copy  from  the  de- 
fendants, and,  having  subsequently  examined 
it,  discovered  the  piracy  of  which  they  com- 
plained. In  answer  to  these  aUegations  the 
defendants  filed  counter  affidavits,  in  which 
they  stated  that  having,  in  the  year  1829,  de- 
termined  to  publish  a  topographical  dictionary 
of  Great  Britain  and  Ireland,  upon  a  new  and 
original  plan,  by  means  of  which  the  information 
conttdned  in  former  gazeteers  and  topographi- 
cal works  might  be  conveyed  to  the  public  m  a 
condensed  form  and  at  a  reasonable  price,  thev 
engaged  Mr.  John  Gorton,  who  was  then  well 
known  as  the  compiler  of  the  General  Biograph- 
ical Dictionary,  to  compile  and  edit  the  same ; 
and  that  they  expended  upwards  of  8,000/.  in 
composing  and  publishing  it.  They  also  stated, 
that  for  all  the  useful  purposes  of  a  topograph- 
ical work,  their  dictionary  was  greatly  superior 
to  that  of  the  plaintiffs,  and  they  particularly 
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referred  to  the  headiog  of  their  several  articles, 
by  the  arrangement  of  which  they  compre- 
hended in  a  few  Unes  all  that  was  essential  with 
ref(ard  to  statistical  details,  distance  of  a  place 
from  London,  markets,  fairs,  population,  mem- 
bers of  Parliament,  &c.,  &c. ;  while  in  the 
plaintiff 's  work  the  same  information  occupied 
considerable  space,  and  was  scattered  about  in 
different  parts ;  and  that  another  important  part 
of  the  plan  and  arrangement  of  their  work  was, 
that  the  information  contained  in  each  article 
was  classified,  and  a  uniform  arrangement  was 
preserved  throughout.    They  denied  that  their 
work  was  in  any  respect  a  copy  of  the  plain- 
tiffs', and  they  statea  they  had  no  doubt  that 
Gorton  had  obtained  a  Ixcf^t  portion  of  the 
matter,  alleged  by  the  plaintiffs  to  have  been 
pirated  by  the  defendanto,  from  the  same  works 
and  authorities  that  the  plaintiffs  themselves 
had  used  in  the  compilation  of  their  work,  and 
in  proof  of  this  they  cited  several  instances 
where  whole  passages  in  the  plidntiffs'  work 
had  been  copied  v**rhat}m  from  other  topo- 
graphical wonis  published  long  prior  to  that 
of^e  phdntiffs;  but  that  they  had  extreme 
difficulty  in  answering  the  plaintiffs'  charges 
in  consequence  of  their  having  waited  till  after 
the  death  of  Mr.  Gorton,  who  died  in  1834, 
before  they  made  any  complaint  of  the  defen- 
dants' worK.    They  turther  stated  that  a  great 
part  of  their  work  had  been  published  before 
the  pluntifis'  work  made  its  appearance,  and 
that  as  great  similarity  could  be  traced  be* 
tween  their  first  numbers  and  the  correspond- 
ing portions  of  the  plaintiffs'  work,  as  between 
the  particular  parts  complained  of;  and,  in 
answer  to  the  plaintiffs*  excuse  for  not  having 
made  their  complaint  sooner  on  account  of 
their  attention  not  having  been  called  to  the 
defendants'  work,  they  stated  that  they  never 
concealed  the  publication  of  it,  but,  on  the 
contrary,  had  expended  a  large  sum  of  money 
in  advertismg  it  in  the  duly  and  weekly  jour* 
nals,  and  in  endeavouring  to  make  its  publica- 
tion generally  known,  and  they  particularly 
referred  to  one  of  the  plsdntiff 's  siifidavits,  in 
which  it  was  stated  that  the  deponent,  who  had 
acted  for  several  years  as  an  a^ent  and  can- 
vasser for  the  sale  of  the  plaintiffs'  work,  had 
freouently,  and  upon  an  average  twice  in  every 
week,  lost  the  opportunity  of  obtaining  sub- 
scribers to  the  plaintiffs'  work  by  reason  of 
the  publication  and  sale  of  Gorton's  Topo- 
graphical Dictionary. 

The  Master  of  the  Rolls,  after  slightly 
adverting  to  the  facts  of  the  case,  saio, 
that  the  injunction  roust  be  refused,  on  the 
ground  of  delay.  The  two  works  of  a  similar 
character  were  preparing  for  publication  at 
the  same  time,  and  a  considerable  portion  of 
the  defendant's  work  had  been  published  be- 
fore that  of  the  plaintiff^s,  but  the  plaintiff 
complained,  that  in  the  3d  volume  of  the  de- 
fendant's work  an  improper  use  had  been 
made  of  corresponding  parts  of  the  plaintiff^s 
work.  Six  years  and  a  half  liad  elapsed  after 
the  publication  of  the  defendant's  work  was 
completed  before  the  bill  was  filed,  and  al- 
though the  delay  of  the  plaintiffs  was  attempted 


to  be  accounted  for  by  the  drcamstance  of  the 
plaintiff's  attention  not  having  been  called  to 
the  piracy,  allef^ed  to  have  been  committed, 
yet  on  considenng  the  evidence,  he  thought 
the  plaintiffs  had  such  strong  motives  to  pre- 
vent the  defendant's  publication,  that  it  was 
their  duty  to  interfere  before. 

S.  Miller,  for  the  defendants,  asked  for  the 
costs  of  opposing  the  motion ;  but  his  lordship 
declined  making  any  order  respecting  them. 

Counsel  for  tne  plaintiffs,  Pemberton,  Kin- 
dersley,  and  Hardy, 

For  the  defendants,  Richards  and  S.  Bfdler, 
Lewis  V.  Chapman,  August  8th,  1840. 


WRIT  OF  TRIAL, — RBMlTTIMQ  CAU8B. — PRAC- 
TICE. 

The  Court,  on  disposing  of  a  rule  far  a  new 
trial  before  the  sherif,  will,  if  it  thinks 
proper,  send  the  cause  to  he  tried  Inrfigre  a 
Judge  qf  the  Superior  Courts  without  s 
separate  rule  for  that  purpose. 

In  this  case  a  writ  of  trial  had  been  obtained, 
and  the  cause  was  tried  l)efore  the  sheriff.  A 
rule  for  a  new  trial  was  obtained,  and  was 
made  absolute.  After  the  rule  had  been  dis- 
posed of, 

Humfrey  at  once  moved  that  the  second 
trial  should  take  place  before  a  Judge  of  this 
Court.  Two  trials  had  already  been  had,  and 
mistakes  made  by  the  under-sheriff  in  his  di- 
rection to  the  jury.  Under  these  circumstances 
it  was  desirable  that  the  matter  should  no 
longer  remain  before  that  tribunaL 

Whitehurst,  who  had  been  engaged  in  the 
discussion  of  the  rule,  and  had  succeeded  in 
making  it  absolute,  contended  that  if  the  case 
ought  to  be  taken  from  the  under-sheriff  for 
the  purpose  of  trial*  that  ou^ht  to  be  made 
the  subject  of  a  special  rule  for  that  purpose. 
The  successful  party  in  tbe  present  q>plic&tioB 
for  a  new  trial  could  not  anticipate  that  the 
other  side  would  apply  to  remove  the  cause 
from  the  former  jurisdiction.  They  were  oon- 
sequentiy  not  in  a  situation  to  meet  it. 

Humfrey  said  that  such  a  practice  aa  that 
now  sought  to  be  enforced  had  been  adopted 
in  the  Court  of  Exchequer  on  various  occa- 
sions. To  render  a  separate  application  ne- 
cessary was  only  to  compel  the  parties  to  in- 
cur further  useless  expense. 

Coleridge,  J.,  was  of  opinion  that  the  spe- 
cial circumstances  which  the  present  case 
shewed  perfectlv  warranted  the  removal  of 
the  cause  from  tne  jurisdiction  of  the  sheriff. 
The  only  question  then  remained  as  to  whe- 
ther an  application  for  that  purpose  should 
be  granted  at  once,  without  requiring  a  spe- 
cial rule  to  that  effect.  The  practice  adopted 
by  the  Court  of  Excheouer  seemed  a  desirable 
one,  as  it  was  calculatea  to  save  expence  with- 
out injury  to  the  parties.  His  Lordship  would 
therefore  adopt  it  here.  The  rule  for  a  new 
trial  would  consequently  be  absolute,  and  a 
part  of  that  rule  would  be  to  rescind  the  judge's 
order  for  granting  a  new  trial,  and  restoring 
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the  cause  for  the  purpose  of  being  tried  be- 
fore a  Judge. 

Rule  absolute  accordingly. — Duddeyv,  Yates, 
E.  T.  1840.    Q.  B.  P.  C. 


TENDER.— CHEQUE. — ^WAIVES. — ^LBTTER. — 

LACHB8. 

A  tender  hu  cheque  in  a  letter,  \f  not  ot^jected 
to  on  the  ground  of  iti  form,  is  a  good 
tender. 

In  this  case  the  defendant  pleaded  a  tender. 
The  mode  in  which  the  tender  was  proved 
was,  by  shewing  that  a  cheque  to  the  amount 
of  5/.  had  been  sent  by  the  defendant  to  the 
plaintiff  in  a  letter.  In  the  letter  was  also 
contuned  a  request  that  a  receipt  might  be 
sent.  The  answer  sent  by  the  plamtiff  was  by 
letter  containing  the  cheque,  and  requiring  a 
larger  sum  to  be  sent.  No  objection  was 
made  in  the  letter  to  the  cheque,  as  a  means 
of  tendering  the  money  due.  The  case  was 
tried  before  the  undersheriff,  and  on  the  objec- 
tion being  taken  to  the  insuffidencr  of  the 
tender  by  means  of  a  cheque,  the  undersheriff 
was  of  opinion,  that  such  a  tender  was  insuffi- 
dent.  The  ^ury  accordingly  found  a  verdict 
for  the  plaintiff. 

Martin  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 

£.  L.  Richarde  shewed  cause,  and  contended 
that  a  tender  by  a  cheque  could  not  be  con- 
ridered  suffident  in  point  of  law. 
^  Coteridge,  J.,  was  of  opinion,  that  the  plain- 
tiff had  waived  all  objections  to  the  nature  of 
the  tender  by  means  of  a  cheque,  by  the  an- 
swer he  had  sent  returning  that  cheque.  He 
had  not  objected  to  the  form  of  it,  but  merely 
claimed  a  greater  amount  than  that  which  had 
been  tendered.  As  to  the  claim  for  a  receipt 
in  the  defendant's  letter,  that  was  not  stated  as 
a  condition  precedent,  and  therefore  that  did 
not  affect  the  validity  of  the  tender.  The  pre- 
sent rule  must  therefore  be  made  absolute. 

Rule  absolute.— i/one/  v.  jtrthur,  £.  T.  1840. 
Q.  B.  P.  C. 


STAMP— PaOMISSOET    NOTE. — UEMORANDUM. 

fFhat  words  will  constitute  a  promissory  note. 

This  was  an  acdon  to  recover  the  sum  of 
51.  5f.  Od,,  for  money  lent  by  the  plaintiff  to 
the  defendant.  The  case  was  triea  before  the 
undersheriff  for  Sussex,  and  a  verdict  found  in 
favor  of  the  plaintiff  to  he  amount  of  5/.  5s,  Od, 
In  support  of  the  plaintiff^s  case  a  memoran- 
dum in  this  form  was  produced : 

"August 25,  1837.      Memorandum,  that 

I  Benjamin  Payne  had  6/.  5s,  Od,  for  one 

month  of  my  mother  and  ShriveU,  from  this 

date,  to  be  paid  by  me  to  her. 

Benjamin  Payne.'* 

No  stamp  was  placed  on  this  instrument, 
and  it  was  objected  that  it  ought  to  be  stamped. 
The  undersheriff  was  of  opinion  that  a  stamp 
was  unnecessary,  and  directed  the  jury  accord 
ingly  ^  fin^  u  verdict  in  favor  of  the  plaintiff. 
This  they  did,  and 


ffunifirey  obtuned  a  rule  nisi  for  setting 
aside  the  verdict  so  found,  and  obtaining  a 
new  trial. 

Peacock  tLp^eued  to  support  the  verdict,  and 
contended,  that  the  paper  in  question  was 
a  mere  acknowledgment  of  the  receipt  of 
money  by  the  defendant  from  his  mother,  and 
there/ore  could  not  require  a  stamp. 

Humfrey  supportedf  the  rule,  and  cited 
Green  v.  i)am#,*and  Ellis  v.  Mason,^  These 
cases  shewed  that  the  documents  produced 
before  the  undersheriff  required  a  stamp  in 
order  to  render  it  evidence  before  the  jury. 

Coleridge^  J.,  was  of  opinion  that  the  paper 
in  question  amounted  to  a  promissory  note, 
and  therefore  was  improperly  received  as  eri- 
dence  without  a  suitable  stamp.  The  present 
rule  must  therefore  be  made  absolute. 

Rule  absolute. — ShriveU  v  Payne,  E.  T. 
1840.     Q.  B.  P.  C. 


EXHIBITS. — AFFIDAYITSd — COPISfi. — ATTACH- 
IIBNT.— DEFENCE. — MASTER'S   DISCRETION. 

The  Court  tcill  not  compel  a  party  to  deliver 
copies  of  exhibits,  made  on  an  inquiry  be^ 
fore  the  Master,  where  the  inquiry  is  at  an 
end. 

Tn  this  case  the  Master  was  directed  to  in- 
quire into  the  matters  connected  with  an  at- 
tachment against  a  sheriffs  officer  for^  receiv- 
ing too  ffreat  an  amount  of  fees.  By  direction 
oithe  Master,  several  affidavits  were  filed ,  and 
to  them  certain  exhibits  attached.  After  the 
inquiry  had  ended, 

James  obUuned  a  rule  nisi  to  inspect  and 
take  copies  of  certain  of  these  exhibits  so  made. 
The  affidavits  on  which  the  application  was 
founded  did  not  shew  that  these  exhibits  had 
been  had  away  from  the  Master's  office,  nor 
did  it  disclose  the  object  which  the  applicant 
had  in  view  in  wishing  to  have  the  inspection 
and  take  the  copies  proposed. 

Jervis  and  frelsby  shewed  cause,  and  sub- 
mitted that  as  the  proceedings  on  the  rule  re- 
ferred to  the  Master  had  now  ended,  there 
was  no  reason  whatever  for  the  exhibits 
then  produced  before  that  officer  being  now 
allowed  to  become  the  objects  of  inspection 
and  copy  to  the  persons  who  had  obtained  this 
rule. 

Coleridge,  J.,  thought  that  the  present  rule 
must  be  discharged.  If  the  exhibits  were  now 
in  the  Master's  office,  they  might  be  inspected. 
If  they  were  not,  it  must  be  presumed  that  they 
had  been  properly  delivered  out  to  the  par- 
ties. If  so,  then^there  was  no  reason  for 
making  the  present  rule  absolute.  The  ge- 
neral principle,  that  where  a  cause  wss  pend- 
ing, the  Court  would  compel  the  production, 
for  the  purpose  of  inspection,  of  documents 
exbibitea  in  the  course  of  the  proceeding,  did 
not  here  apply.  Here  the  proceeding  was  no 
longer  pending,  and  therefore  no  reason  existed 
for  this  summary  interference.  What  right 
was  there  to  compel  a  party  to  produce  docu* 
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ments,  the  sole  object  of  which  was  to  pre- 
vent an  opponent  the  means  of  further  pro- 
ceeding, independent  of  the  attachment  ?  The 
rule  must  therefore  be  made  absolute. 

Rule  absolute. — Davenport  r,  Jones,  E.  T. 
1840.    Q.  B.  P.  C. 


AFFIDAyiT. — JURAT. — IRI8H  QUE  EN 'S  BENCH. 
— -OSLIYERT  UP  or  DOCUMENT. 

The  Court  of  Queen's  Bench  in  England  wilt 
not  allow  a  party  to  read  an  affidavit, 
where  a  jurat  of  it  shews  that  it  has  been 
made  before  a  commissioner  of  the  Queen's 
Bench  tn  Ireland. 

It  is  necessary  that  the  affidavits  in  support  of 
an  application  for  the  purpose  of  obtaining 
a  copy  of  documents,  of  which  it  is  presumed 
more  than  one  copy  has  been  made,  should 
shew  that  only  one  atpy  has  been  made. 

In  this  case  the  defendant  had  borrowed  a 
certun  sum  of  money,  and  in  order  to  secure 
its  repayment,  he  granted  an  annuity.  As  a 
further  security,  he  executed  a  warrant  of 
attorney  and  a  bond.  After  payinj^^  the  an- 
nuity for  some  time,  it  fell  into  arrear,  and  an 
action  was  commenced  for  the  recovery  of  the 
arrears.  The  defendant  then  without  statingf 
the  object  of  makinj^  the  motion,  obtained  a 
rule  to  shew  cause.    On  the  motion  of 

y.  Lee,  for  the  delivery  of  a  copy  of  the 
annuity  deed,  the  warrant  of  attorney,  and  the 
bond : 

Petersdorff  shewed  cause  aij^unst  this  rule, 
and  objected  that  the  affidavit  on  which  the 
rule  had  been  obtained  was  insufficient,  as  it 
did  not  appear  to  have  been  sworn  before  a 
competent  person,  at  least  so  as  to  enable  the 
defendant  to  read  it  in  this  court.  It  appears 
not  to  have  been  sworn  before  a  person  who 
was  a  commissioner  of  the  Court  of  Queen's 
Bench,  Ireland,  for  taking  affidavits  in  that 
country.  By  the  3  &  4  W.  4,  c.  42,  s.  42,  the 
courts  at  Westminster  had  power  to  grant 
commissions  to  persons  in  Ireland  to  take 
affidavits  in  causes  pending  in  those  courts. 
The  commissioner  here,  however,  administering 
the  oath,  was  not  such  a  commissioner.  If 
the  affidavit  had  been  sworn  before  one  of  the 
Irish  superior  courts,  it  might  have  been  dif- 
ferent ;  It  might  Iia\  e  been  sworn  before  any 
magistrate,  and  would  then  have  been  receive- 
able.  At  present,  it  was  an  affidavit  sworn 
before  a  person  having  an  authority  delegated 
to  him  by  one  of  the  Irish  courts,  and  that 
delegation  the  court  could  not  recognise. 
The  affidavit  could  not  consequently  be  read  in 
support  of  the  application. 

K.  L^4?  in  support  of  the  rule,  contended  that 
the  affidavit  could  be  read,  as  it  was  an  affi- 
davit taken  before  a  person  who  had  primd 
facie  authority  to  take  such  a  one.  If  not,  it 
was  for  the  other  side  to  shew  it.  If  it  was 
taken  by  a  person  who  was  primd  facie  compe- 
tent to  take  it,  that  was  sufficient.  Although 
there  was  no  direct  authority  to  shew  that  the 
courts  in  this  country  would  receive  such  an 
affidavit,  there  was  no  authority  that  they  would 


not.  It  was  admitted  that  if  the  affidavit  had 
been  sworn  before  a  magistrate,  it  could  be 
read ;  it  was  difficult  to  see,  if  that  was  the 
case,  why  such  an  affidavit  as  the  present  should 
not  be  read. 

fniliams,  J.  took  time  to  consider. 

Cur  adv  vuU. 

fTilliams,  J.  was  of  opinion  that  the  jurat 
not  describing  the  person  before  whom  the 
affidavit  was  sworn  as  a  commissioner  of  any 
court  in  this  country,  or  as  a  commissioner  of 
this  court,  the  affidavit  could  not  be  read. 

y.  Lee  then  said  that  he  would  support  the 
rule  on  the  affidavits,  to  which  this  objection 
did  not  apply. 

Petersdorff  shewed  cause,  and  contended 
that  as  it  did  not  appear  that  no  more  than  one 
copy  of  the  instrument  required  to  be  produced 
had  been  made  at  the  time  of  their  execution, 
the  defendant  was  not  in  a  situation  to  require 
the  production  of  them,  nor  to  take  a  copy. 

y.  Lee,  in  support  of  the  rule,  contended 
that  it  was  improhable  from  the  nature  of  the 
instrument  that  more  than  one  copy  had  been 
made.  If  more  than  one  had  be^n  made,  it 
was  incumbent  on  the  plaintiff  to  shew  that  by 
affidavit.  The  Court  would  presume  that  only 
one  copy  had  been  made. 

fFilliams,  J.,  thought  that  the  applicant 
should  have  shown  that  no  more  than  one 
copy  was  made  at  the  time  of  executing  the 
instrument,  and  not  having  shewn  i\m,  the 
case  was  not  brought  within  the  principle  of 
the  cases  in  which  the  Courts  were  in  the 
habit  of  interfering.  The  present  rule  must 
therefore  be  discharged. 

Rule  discharged. — Griffin  v.  Smythe,  E.  T. 
1840.    Q.  B,  P.C. 


EJECTMENT. — NONSUIT. — RESTORING  CAUSE. 
— LEASE,  ENTRY,  AND  OUBTER. 

In  an  action  of  ejectment,  the  defendant  ufter 
entering  into  the  consent  rule,  did  not 
appear  at  the  trial  to  confess  tease,  entry, 
and  ouster.  The  plaintiff  was  aecurdingly 
nonsuited ;  an  application  was  afterwards 
made  to  restore  the  cau»e  to  the  list,  but  uh 
cause  being  shewn,  the  Court  thaitghi  that 
the  proper  application  should  have  been  to 
set  aside  the  nonsuit,  and  therefore  dis^ 
charged  the  rule. 

This  was  an  action  of  ejectment,  and  a  per- 
son named  Macdonnell«  who  was  the  tenant  in 
possession,  was  admitted  to  defend,  and  ac- 
cordingly he  entered  into  the  common  consent 
rule,  which  contained  the  ordinary  condition 
in  case  of  his  not  confessing  lease,  entry  and 
ouster.  When  the  cause  came  on  for  trial,  no 
one  appeared  on  behalf  of  the  defendant,  he 
was  accordingly  called  three  times  in  the  usual 
manner,  to  confess  lease,  entrv,  and  ouster, 
but  he  not  appearing  to  comply  vrith  the  re- 
quisites of  the  consent  rule,  the  plaintiff  was 
nonsuited. 

James,  in  the  following  term,  obtained  a  nde 
nisi  for  restoring  the  cause  to  the  list  on  a 
special  statement  of  facts,  contained  in  an  affi- 
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davit  which  sought  to  account  for  the  absence 
of  the  defendant  without  any  blame  being 
attached  to  him. 

Creswell  shewed  cause,  and  contended,  that 
the  other  side  had  mistaken  the  form  of  the 
applicadon,  which  ought  to  be  made  in  order 
to  obtain  the  relief  required.  If  the  cause  had 
been  struck  out  of  the  list  by  the  judge  at  nisi 
priuf^  the  case  might  have  been  different. 
Here,  however,  a  nonsuit  had  taken  place,  and 
therefore  the  proper  application  was  to  set 
aside  that  nonsuit  and  obtain  a  new  trial. 

Jame9^  who  had  obtained  the  rule,  submitted 
that  although  such  a  technical  objection  as 
that  taken  by  the  other  side  did  exist  to  the 
form  of  the  application,  yet,  that  the  parties 
being  once  before  the  Court,  it  was  perfectly 
competent  for  the  Court  to  mould  the  rule  in 
such  a  manner  as  would  obtain  justice  between 
the  parties. 

Creiweli  contended,  that  as  the  lessor  of  the 
plaintiff  had  been  brought  there  to  answer  a 
particalar  application,  which  was  clearly  wrong 
m  point  of  form,  it  must  abide  the  usual  fate 
of  unsuccessful  applications. 

fFilUams,  J.,  was  of  opinion  that  the  proper 
application  would  have  been  to  set  aside  the 
nonsuit,  and  not  to  restore  the  cause  to  the 
list.  Where  a  part^  had  not  adopted  the 
proper  form  of  apphcation,  and  the  other  side 
took  an  objection,  he  could  not  be  compelled 
to  shew  cause  against  any  other  objection 
which  might  be  made.  Without  consent,  the 
Court  coiud  not  mould  the  rule  as  suggested. 
That  consent  was  here  withheld,  and  therefore 
the  necessary  consequence  was,  that  the  present 
rule  must  be  discharged. 

Rule  discharged. — Doe  d.  Fith  v.  Mae* 
ifonneihE.T.l840.    Q.  B.  P.  C. 

EJECTMENT. — SERVICE    OP    DECLARATION. — 
CHAPEL. — SCHOOL. 

/n  an  action  for  ihe  recovery  of  a  chapel  and 
Jree  school,  a  tervice  is  sufficieni  on  the  mi" 
9tisier,  one  of  the  trustees,  and  tty  sticking 
mp  a  copy  on  the  door  of  the  chapel  and 
the  school,  as  veU  as  serving  the  Master, 

This  was  an  action  of  ejectment.  The  mode 
of  service  was  in  the  following  manner. 
The  action  was  to  recover  a  chapel  and  a  free 
school.  The  minister,  one  of  the  trustees, 
and  the  schoolmaster,  had  been  served,  and  a 
copy  of  the  declaration  had  been  stuck  on  the 
(Joor,  both  of  the  chapel  and  the  school. 

Henderson  moved  for  leave  to  sign  judgment 
against  the  casual  ejector,  on  an  affidavit  stat- 
ing the  above  facts.  He  referred  to  the  cases 
of  Doe  d.  Kirschner  v.  Roe,^  and  Do€i\.  Dickens 
V.  Roe,*^  which,  by  analogy,  were  authorities  in 
support  of  the  present  application. 

Coleridge,  J.,  was  of  ppinion  that  the  affida- 
vit supporting  the  present  application  was  suf- 
ficient to  entitle  the  plaintiff*  to  sign  judgment 
against  the  caiaal  ejector. 

Rule  granted. — hoe  d.  Stnith,  Bart,  v.  Roe, 
E.  T.  1840.    Q.  B.  P.  C. 


GJKCTMENT. — SEVERAL  TKNANTS. — AFFIDA- 
VIT OP  SERVICE. — DECLARATION. 

Service  in  ejectment  where  there  are  several 

tenants* 

In  this  cause  an  action  of  ejectment  was 
brought  against  fifty-four  tenants.  When  the 
declaration  was  served,  it  contained  the  name 
of  one  of  the  tenants  only,  that  one  on  whom 
the  declaration  was  so  served.  When  judg- 
ment against  the  casual  ejector  was  applied  for, 
the  declaration  attached  to  the  affidavit  of  ser- 
vice cantained  the  names  of  no  tenants  at  all ; 
the  affidavit  however  stated  that  a  copy  of  that 
declaration  had  been  served  on  the  tenants  in 
possession.  In  the  original  declaration,  the 
names  of  all  the  fifty-four  tenants  were  intro- 
duced. 

G.  T.  White  now  applied  for  leave  to  sign 
judgment  against  the  casual  ejector.  He  sub- 
mitted that  the  service  must  be  considered  as 
sufficient.  The  introduction  of  the  names  of 
all  the  tenants  into  the  declaration  must  be 
immaterial. 

Williams,  J.,  having  consulted  with  Master 
Bunce,  was  of  opinion  that  the  copy  attached 
to  the  affidavit  of  service  ought  to  contain  the 
names  of  all  the  tenants  in  the  original  decla- 
ration.   The  affidavit  would  then  be  sufficient. 

Rule  refused. — Doed.  Ludfordy.  Roe,  E.T. 
1840.    Q.  B.  P.  C, 
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Common  ipitKi. 

JCDOHENT  AS  IN  CASE  OF  A  NONSUIT. — 
PREMATURE  APPLICATION. 

A  motion  for  judgment  as  in  case  of  a  non- 
suit is  too  early,  where  the  motion  is  made 
in  Easter  Term,  cud  issue  was  not  joined 
until  Michaelmas  vacation. 

A  rule  was  obtained  in  the  present  case  by 
Goulburn,  Serjt.,  for  judgment  as  in  case  of  a 
nonsuit.  Issue  was  joined  in  the  vacation  of 
Michuelmas  Term,  and  the  motion  for  judg- 
ment as  in  case  of  a  nonsuit  was  made  in  the 
present  term. 

Channell,  Serjt.,  shewed  cause. — According 
to  the  authorities,  the  present  rule  must  be  dis- 
charged. It  was  a  London  cause.  Issue  being 
joined  in  Michaelmas  vacation,  the  requisites 
of  the  statute  could  not  be  considered  as  com- 
plied with  by  moving  thus  early.  The  Court 
would  therefore  discharge  the  rule. 

Goulburn,  Serjt.,  vontrh,  submitted  that 
Williams  v.  Edwards,*^  was  an  authority  to 
shew  that  the  application  could  not  be  con- 
sidered as  premature. 

Tindal,  V:  J.,  said,  there  were  certainly  de- 
cisions both  ways,  but  he  thought  that  he 
must  decide  according  to  those  wnich  deter- 
mined the  present  application  to  be  too  early. 
Under  these  circumstances,  however,  the  pre- 
sent rule  must  be  discharged  without  costs 

Rule  discharged  without  costs. — Duggan  v. 
^t/Ar«Aa«,  E.  T.  1840.     C.  P. 
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ACTS  PASSED  AND  BILLS  POSTPONED 
RELATING  TO  THE  LAW  DURING 
THE  LAST  SESSION. 


March  23d,  1840. 

Brighton  Small  Debts  Coart. 

Penalties  forOaming.    See  p.  261 «  ante. 

AprH  3. 

Mutiny.    (Two  Acts.) 
Bolton  Small  Debts  Court. 

April  U. 

Publication  of  Parliamentary  Papers.    See  p. 

6^  ante. 
Newton  Abbot  Small  Debts  Court. 

May  19. 
Barkston  Ash  Small  Debts  Court. 

June  4. 
Tithe  Commutation.    See  p.  1 16. 

June  19. 

Annual  Indemnity.    See  p.  227»  ante. 
Cheshiie  Coroners. 
Tavistock  Small  Debts  Court. 
Kingsnorton  Small  Debts  Court. 

July  3. 

Clergy  Maintenance.    See  p.  277»  ante. 
Prisons  Regulation.    See  p.  292,  ante. 
Frivolous  buits  Costs.    See  p.  197,  ante. 
Rated  Inhabitants  Evidence.    See  p.  2 1 4,  ante. 
Vagrant's  Removal. 

July  23. 

Masters  in  Chancery  Retirement. 
Inclosure  Acts  Amendment. 
Police  Rates  Assessment. 
Borough  Watch  Rates. 

August  7. 

Marriage  Registration  Act  Amendment. 

Metropolitan  Police  Courts. 

Notice  of  Elections. 

Imprisonment  for  Debt  Act  Amendment. 

Grammar  Schools. 

Admiralty  Court. 

Usury  on  Bills  of  Exchange. 

Attorneys  and  Solicitors  (Ireland^ 

August  10. 

Ecclesiastical  Courts.  (No.  1 .) 
Administradnn  of  Justice  in  Chancery. 
Highway  Rates. 
Non-parochial  Registers. 

August  II. 

Ecclesiastical  Duties  and  Revenues. 
Loan  Societies. 
Joint  Stock  Banks. 

BILLS  POSTPONED. 

Copyhold  and  Customary  Tenure. 
Law  of  Principal  and  Factor. 


Juvenile  Offenders. 
Drainage  of  Lands. 
Small  Debt  Courts  for  Liverpool,  MnrjleboiM^ 

and  Wakefield. 
Copyright  in  Designs  of  Woven  Fabrics. 
Freemen  and  Burgesses'  Rights. 
Law  of  Sewers. 
Amendment  of  Poor  Law. 
Registration  of  Voters. 
Right  of  Voting. 
Prevention  of  Bribery. 
Insane  Prisoners. 

The  following  have  been  already  noticed  as 
postponed  or  negatived : — 

Copyhold  Enfranchisement. 

Smadl  Tenements. 

Bribsr]^  Prevention. 

Parochial  Assessments. 

Affirmations. 

Copyright.- 

Administration  of  Justice  in  Equity. 

Breach  of  Promise  of  Marriage,  &c. 

Abolition  of  Capital  Punishment. 


The  Houses  of  Parliament  were  prorogaed  by 
the  Queen  in  person  on  Tuesday  the  11th 
instant.  The  Speech  from  the  Throne  noCioed 
the  Act  just  passed  relating  to  Ecclesiastical 
Duties  and  Revenues,  but  contained  no  allu- 
sion to  Law  Reform.  This,  we  believe,  is  the 
first  time  during  the  last  ten  years  that  that 
fruitful  topic  of  remark  has  been  altogether 
omitted.  The  postponement  of  the  Abolition 
of  the  Exchequer  and  the  Appointment  of 
New  Judges  in  Chancery  has  no  doubt 
sloned  this  remarkable  silence. 


THE  EDITOR'S  LETTER  BOX, 


The  Third  Part  of  the  Quarterijr  Digest  of 
all  Reported  Cases  for  this  year,  is  just  pub- 
lished. 

The  Letters  of  A".  C. ;  "  An  Articled  Clerk  ;"• 
F. ;  and  "  Nullus ;"  have  been  received. 


Our  correspondent  who  furnished  the 
relating  to  a  Banker's  Draft  proved  as  a  Co- 
dicil, is  requested  to  favour  us  with  the  name 
of  the  case,  and  the  date  of  the  decision. 

R.  G.  W.  will  observe,  that  his  answer  to 
P e  has  been  anticipated. 

The  Michaelmas  Term  Examinadon  wiD  be 
as  usual  on  the  9th  or  1 0th  day  before  the  end 
of  the  term.  The  number  of  questions  in  the 
three  departments  which  must  be  answered  is 
not  preciselv  fixed.  Our  correspondent  is  re* 
commendea  to  prepare  himself  to  answer  a 
full  majority  of  tne  questions. 


iRtt  H^gul  0hwt^tv^ 


SATURDAY,  AUGUST  22,  1840. 


-**  Quod  maf  18  «d  fitfs 


l^itinet,  et  oescire  malmnettt  «f  itamns. 

HORAT. 


THE  REFORM  OP  THE  CHANCERY 

OFFICES. 

Wb  commenced  the  labours  of  the  legal 
year,  which  is  now  about  to  close,  with  tiie 
sincere  desire  of  effecting  a  reform  of  tlie, 
offices  connected  with  the  Court  of  Chan- 
cery, and  we  principally  directed  our  atten- 
tion to  three  of  the  most  pressing  grievances 
connected  with  them.  1.  The  Six  Clerks' 
Office  :'  2.  The  taxation  of  costs  ;^  and  3. 
The  Master's  Offices  ;^  and  we  have  the 
aatis&ction  of  stating  that  under  stat.  3  & 
4  Vict.  c.  94,  *'  the  act  for  facilitating  the 
administration  of  justice  in  tlie  Court  of 
Chancery,"  just  passed,^  all  the  reforms 
which  we  proposed  may  now  be  effected. 
With  respect  to  the  Six  Clerks'  Office,  our 
observations  pointed  to  the  large  sums  which 
they  receive  for  doing  what  might  in  almost 
all  cases  be  done  by  the  solicitors  them- 
selves, and  the  returns,  subsequently  pub- 
lished by  these  officers  fiilly  bore  out  our 
assertion  *  as  to  the  monies  received ;  and 
we  then,  in  the  name  of  the  profession, 
called  loudly  for  the  re -modelling,  and  if 
necessary,  the  abolition  of  this  office.  The 
act  which  has  been  passed,  enables  and  re- 
quires the  Lord  Chancellor,  with  tlie  con- 
sent of  the  Master  of  the  Rolls  and  Vice 
Chancellor,  by  any  rules  or  orders  to  be 
made  within  five  years  from  the  passing  of 
the  act,  (10th  August,  1840)  to  make  tdte- 
rations  "  as  to  the  mode  of  filing  biUs,  an- 
swers, and  other  proceedings,"  and  "  in  the 
form  and  mode  of  drawing  up,  entering, 
and  enrolling  orders  and  decrees,  and  of 
making  and  delivering  copies  of  pleadings 


•  19  L.  O.  1. 

«  p.  98. 

«  j^nie,  p.  145. 
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and  other  proceedings,  and  to  make  such 
regulations  as  to  the  taxation,  allowance, 
and  payment  of  costs,  and  for  altering, 
superintending,  controlling,  and  regulating 
the  business  of  the  several  offices  of  the 
Court,  and  also  of  collecting  the  fees  pay- 
able to  the  Suitors'  Fee  Fund  of  the  copy 
money  now  received  by  any  of  the  officers 
to  their  own  use,  and  otherwise  for  carrying 
into  effect  the  said  alterations  as  to  them  may 
seem  proper."  By  s.  2,  additional  officers 
may  be  appointed  ;  and  by  s.  4,  compensa- 
tion for  the  diminution  of  the  emolument 
of  any  present  officers  by  the  operation 
of  the  act,  and  the  rules  and  orders  to  be 
made  thereunder,  may  be  made  out  of  the 
Suitors  Fund  by  order  of  the  Treasury. 
We  apprehend,  therefore,  that  under  these 
portions  of  the  act,  the  Six  Clerks'  Office 
may  be  re-modelled,  so  as  to  render  it  ser- 
viceable to  the]suitor,  and  not,  as  at  present, 
a  burthen ;  and  that  if  the  profits  of  the 
Six  Clerks  be  diminished,  they  may  receive 
compensation  in  the  manner  directed  by  the 
act. 

Our  observations  with  respect  to  the 
taxation  of  costs,  went  to  shew  the  present 
inefficient  and  unsatisfactory  practice  in 
this  respect ;  that  the  masters  in  chancery 
are  the  officers  presumed  to  tax  the  costs, 
but  that  it  is  really  done  by  the  Clerks 
in  Court,  without  any  proper  check  or 
control;  and  we  suggested  the  appoint- 
ment of  a  taxing  officer  or  officers,  expressly 
for  this  important  duty.  We  conceive  that 
it  is  quite  clear  that  under  the  portions  of 
the  act  we  have  just  cited,  this  reform  may 
now  be  effected. 

In  the  Master's  Office,  we  pointed  out 
the  inconvenience  of  the  present  practice 
of  granting  warrants  for  a  single  hour  ; 
the  insufficient  attendance  of  the  masters. 
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now  abundantly  proved  by  their  returns 
to  parliament/  and  we  alluded  to  the  ne- 
cessity of  their  sitting  in  public  under  cer- 
tain regulations,  and  of  appointing  an  ad- 
ditional clerk  in  each  of  the  masters'  of- 
fices. The  new  act,  besides  the  power  to 
which  we  have  already  referred,  authorizes 
the  Lord  Chancellor  to  make  such  altera- 
tions as  may  be  expedient  *'  in  the  form  and 
mode  of  proceeding  before  the  masters/' 
and  under  this  clause  and  the  other  clauses 
of  the  act  to  which  we  have  referred,  we 
apprehend  that  there  is  no  doubt  that  all 
the  requisite  reforms  in  the  masters'  offices 
may  be  effected. 

The  reforms,  therefore,  for  which  we 
have  so  long  contended,  will  now,  as  we 
hope  and  believe,  be  accomplished ;  but  this 
is  by  no  means  all  the  benefit  which  may  be 
derived  from  the  act.  It  authorizes  altera- 
tions "in  the  forms  of  writs  and  commissions; 
in  the  mode  of  sealing,  executing,  and  re- 
turning the  same ;  in  the  form  and  mode  of 
obtaining  discovery  by  answer  or  otherwise ; 
and  in  the  form  and  mode  of  pleading ;  and 
in  the  form  and  mode  of  taking  or  obtaining 
evidence ;  and  generally,  in  the  form  and 
mode  of  proceeding  to  obtain  relief,  and  in 
the  general  practice  of  the  court  with  rela- 
tion thereto."  We  need  hardly  add,  that 
changes  the  most  extensive  and  important 
may  be  effected  under  these  words,  and  the 
whole  scope  of  the  act,  and  we  think  the 
profession  may  rely  on  the  present  Lord 
Chancellor  for  acting  on  the  powers  thus 
entrusted  to  him,  firmly  but  considerately. 

In  conclusion,  we  cannot  but  express  our 
thanks  to  the  firamers  of  the  measure,  and  all 
concerned  in  passing  it  into  law,  as  we  con- 
ceive it  will  be  one  of  the  most  important 
and  valuable  acts  ever  passed,  with  respect 
to  the  administration  of  justice  in  this 
country. 


THE  LAW  OF 
JOINT-STOCK  COMPANIES. 


TRANSFER  OP  SHARES. 

We  have  now  opened  several  heads  on  this  im- 
portant subject,  and  we  shall  proceed  to  the 
others  as  time  and  space  pennit.  In  the  mean 
^vliile,  we  shall  add  the  new  cases  relating  to 
each  of  the  heads  already  touched  on,  as  they 
occur.    In  our  first  article,*  we  considered  the 


'  See  ffn/tf,  p.  183.         •  Anie,  pp.  1 — 3. 


nature  of  shares  in  these  companies,  and  the 
mode  of  transfer,  and  we  now  wish  to  notice  a 
very  recent  case  relating  to  this  branch  of  the 
subject.  By  the  1 7th  section  of  the  Statute  of 
Frauds,  (29  Car.  2,  c.  3)  no  contract  for  the 
sale  of  goods  to  the  value  of  10/.  shall  be  valid 
unless  the  buyer  actually  receives  part  of  the 
goods  sold  by  way  of  earnest  on  his  part,  or 
unless  he  gives  part  of  the  price  to  the  vendor 
by  way  of  earnest,  or  in  part  of  payment ;  or 
unless  some  note  in  writing  be  made  and 
signed  by  the  party,  or  lus  agent,  who  is  to  be 
charged  with  the  contract.  And  by  stat.  9, 
O.  4,  c.  14,  8.  7*  it  is  enacted,  that  the  provi- 
sions of  the  1 7th  section  of  the  Statute  <^ 
Frauds  shall  extend  to  all  contracts  for  the 
sale  of  goods  of  the  value  of  10/.  or  more,  not- 
withstanding that  the  goods  may  be  intended 
to  be  delivered  at  some  future  time,  or  may 
not  at  the  time  of  the  contract  be  actually 
ready  for  delivery.  It  has  been  decided  in  a 
recent  case,  that  shares  in  a  joint-stock  com- 
pany are  not  within  the  17th  section.  The 
case  was  as  follows : — 

In  an  action  of  assumpsit,  for  not  transferring 
shares  in  a  joint-stock  bank  company,  called 
the  Northern  and  Central  Bank  of  England, 
and  sold  by  the  defendant  to  the  plaintiff. 
Plea  (among  others) :  That  the  alleged  contract 
was  for  the  sale  of  goods,  wares  and  merdian- 
dize,  for  a  price  exceeding  10/. ;  that  there  was 
no  part  delivery  or  earnest  to  bind  the  bai^ain, 
and  no  note  of  it  in  writing  signetl  by  the  de- 
fendant, &c.  Verification  :  On  the  trial  before 
Coleridgty  J.,  at  the  Ldverpool  Spring  Assizes, 
1838,  a  verdict  was  found  for  the  plaintiff, 
subject  to  a  motion  to  enter  a  verdict  for  the 
defendant  if  the  Court  should  be  of  opinion 
that  the  contract  related  to  goods,  wares,  or 
merchandize,  within  the  29  Car.  2,  c.  3,  s.  17* 
A  rule  nm  having  been  obtained  in  the  follow- 
ing Easter  Term,  Lord  Denman,  C.  J.  said — 
No  case  has  been  cited  to  shew  that  the  shares, 
which  are  the  subject  of  this  contract,  are 
goods,  wares,  or  merchandizes,  within  the  1 7th 
section  of  the  Statute  of  Frauds.  Cases  have 
been  cited  relative  to  reputed  ownership  ander 
the  bankrupt  act,  which  might  appear  in  point 
if  we  looked  at  the  mere  language  of  them, 
but  they  cannot  be  pressed  further  than  they 
have  been.    These  shares  are  a  chose  in  action. 
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add  the  sale  of  them  is  not  invalklated  for  want 
of  a  memorandum  in  writing.  Pattewn,  J. — 
I  assent  to  the  distinction  which  has  been 
pointed  out  between  the  language  of  the 
Statute  of  Frauds  and  of  the  Bankrupt  Act. 
fFiiiiamt  and  Cderidge,  J  J.,  concurred.  Rule  | 
discharged.  Humble  v.  Mitchell,  3  Per.  &  Dav. 
HI.  It  had  ))een  repeatedly  held  that  shares 
pass  to  assignees  under  the  Bankrupt  Act^  as 
being  within  the  reputed  ownership  of  the 
bankrupt.  Ex  parte  yallance,  3  Mont.  &  A. 
224 ;  Ej;  parte  BurMdge,  1  Deac.  131 ;  Ex 
parte  Ord,  1  Deac.  166.  But  the  above  case 
decides  that  these  decisions  do  not  apply  to  a 
contract  to  transfer  shares  not  affected  by 
Irankruptcy. 


LAW  AND  PRACTICE  OF  EJECT- 
MENT.—No.  III. 


SSRYICB  OF  THB  OKCLARATION  AND  KOTIOB 
ON  THB  TBKANT,  AND  BBADINQ  AND  BX- 
PLAININO  THBM. 


Thbrb  are  few  practical  questions  which 
come  so  repeatedly  before  the  Court,  as  the 
service  of  the  declaration  in  actions  of  eject- 
ment, where  such  service  has  not  been  per- 
sonally  effected  on  the  tenant  himself.  It 
was  formerly  held  that  the  service  of  the 
declaration  ought  to  be  on  the  tenant  him- 
self, or  his  wife;  and  that  the  service  on 
any  of  his  children  or  servants  was  not 
good.     Salk.  255. 

By  the  4  G.  2,  c.  28,  it  is  enacted,  'That 
in  all  cases  between  landlord  and  tenant, 
as  often  as  it  shall  happen  that  one  half 
year's  rent  shall  be  in  arrear,  and  the  land- 
lord or  lessor,  to  whom  the  same  is  due, 
hath  right  by  law  to  enter  for  the  non-pay- 
ment hereof,  such  landlord  or  lessor  sliall 
and  may  without  any  formal  demand  or  re- 
entry, serve  a  declaration  in  ejectment  for 
the  recovery  of  the  demised  premises ;  or  in 
case  the  same  cannot  be  legally  served,  or 
no  tenant  be  in  actual  possession  of  the 
premisesj  then  to  affix  the  same  upon  the 
door  of  any  demised  messuage  :  or  in  case 
such  ejectment  shall  not  be  for  the  recovery 
of  any  messuage,  then  upon  some  notorious 
place  of  the  lands,  tenements,  or  heredi- 
taments comprised  in  such  declaration  in 
ejectment;  an]}  such  affixing  shall  be  deemed 
legal  service  thereof ;  which  service  or  af- 
fisng  such  dedaxmtion  in  ejectment  shall 


stand  in  the  place  or  stead  of  a  demand  and 
re-entry,  &c. 

We  shall  arrange  the  decisions  on  this 
subject  under  such  convenient  heads,  as 
will  enable  the  reader  readily  to  perceive 
the  distinctions  which  the  Courts  have  es- 
tablished. It  may  first,  however,  be  ob- 
served, that  where  the  service  on  the  tenant 
has  been  personal  or  completed  according 
to  the  settled  practice,  then  the  Court  will 
grant  a  rule  for  judgment  against  the  casual 
ejector  absolutely  in  the  first  instance ;  but 
if  the  service  be  incomplete  in  any  respects, 
then  a  rule  nisi  must  be  obtained  according 
to  the  circumstances  of  the  case,  and  such 
rule  will  specify  the  mode  of  service  that 
will  be  deemed  sufficient.  It  should  also 
be  observed,  that  generally  the  service  of 
the  declaration  in  ejectment,  and  the  notice, 
is  made  on  the  premises  in  question ;  but  m 
some  cases  such  local  service  is  not  neces- 
sary. 

Service  on  the  tenant  personaUy. 

Thus  if  the  service  be  effected  personally 
on  the  tenant  himself,  it  need  not  be  made 
on  the  premises.  Savage  ▼.  Dent,  2  Stra. 
1064.  And  it  seems  immateriifl  whether 
such  personal  service  was  effected  at  a  place 
within  the  jurisdiction  of  the  Court  or  not. 
Doe  d.  Daniel  v.  Wbodroffe,  7  DowL  494. 


Service  on  the  Wife, 

The  declaration  and  notice  maybe  served 
on  the  wife,  in  case  she  and  her  husband 
were  living  together  as  man  and  wife,  when 
the  service  was  made.  Jones  v.  Marsh, 
4  T.  R.  464  ;  but  the  mere  acknowledgment 
of  the  wife  of  the  tenant  that  she  had  received 
a  declaration  in  ejectment,  will  not  bind  the 
husband,  if  it  was  not  personally  served  on 
her.  GoodtUle  d.  Read  ▼.  Badtiile,  I  B.  & 
P.  384.  Service  of  a  declaration  and  notice 
on  a  servantt  which  the  wife  of  the  tenant 
afterwards  admitted  she  had  received,  and 
had  given  to  her  husband,  was  held  insuf- 
ficient. Doe  d.  T\icker  ▼.  Roe,  4  Moore  & 
S.  165.  And  service  on  the  wife  of  a  te- 
nant who  is  living  with  her  husband,  al- 
though not  on  the  premises,  is  deemed  suf- 
ficient. Doe  d.  Boullott  v.  Roe,  7  Dowl. 
463 ;  but  the  affidavit  must  state  that  the 
service  was  on  the  premises,  or  that  the 
wife  was  living  with  her  husband.  Doe  d. 
Mingay  v.  Roe,  6  Dowl.  182. 

Rules  nisi  have  been  granted  in  the  fol- 
lowing instances :  Service  on  the  premises 
on  a  woman,  representing  herself  to  b^  the 
wife  of  the  tenant  in  possession,  and  so 
reputed  to  be,  and  living  with  the  tenant, 
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Doe  d.  Bremner  v.  Roe,  8  Dowl.  135  ;  So 
service  on  the  wife  on  the  premises,  where 
a  copy  of  the  declaration  was  not  left  with 
her,  she  refusing  to  take  it.  Doe  d.  Ntish 
y.  Roe,  8  Dowl   305. 

Service  on  a  child  or  eervant  of  the  tenant. 

Service  on  the  child  or  servant  of  the 
tenant  is  deemed  good  service,  provided  the 
service  was  made  on  the  premises,  and  the 
declaration  was  afterwards  received  by  the 
tenant  or  his  wife.  2  Wils.  263 ;  Barnes, 
175.  180,  188,  190.  The  service  on  the 
son,  daughter,  or  servant,  or  any  person  of 
the  family,  will  be  sufficient,  iif  it  appear 
that  the  service  has  come  to  the  knowledge 
of  the  tenant  in  due  time.  Doe  d.  Agar  v. 
Roe,  6  Dowl.  624.  Where  the  service  was 
upon  the  daughter,  and  on  a  subsequent 
day  the  wife  acknowledged  that  she  had  re- 
ceived  the  declaration,  and  shewed  it  to  the 
attorney,  who  then  read  it  over  to  her  and 
explained  it,  upon  which  she  then  said  that 
the  paper  should  be  sent  to  her  husband, 
the  service  was  holden  sufficient.  Smith  v. 
Hurst,  1  H.  Bl.  G44. 

In  the  following  cases  rules  nisi  were 
granted : — Service  on  the  daughter  of  a  bed- 
ridden tenant  on  the  premises.  Doe  d .  Frost 
V.  Roe,  8  Dowl.  301 ;  S.  C.  19  L.  O.  285. 
So  service  on  the  nephew  of  the  tenant  in 
possession  on  the  premises  is  sufficient, 
where  the  tenant  refuses  to  be  seen.  Doe 
d.  Moody  v.  Roe,  8  Dowl.  306. 

Where  there  are  several  tenants. 

Service  on  one  joint- tenant  is  sufficient. 
Doe  d.  Clothier  v.  Roe.  6  Dowl.  291 ;  but 
where  there  are  several  tenants,  they  must 
all  be  served  in  the  usual  manner.  Doe  d. 
Elwood  V.  Roe,  3  Moore,  578.  Service  on 
the  Secretary  of  the  East  India  Company, 
in  respect  of  premises  sought  to  be  recovered 
firom  the  company  is  deemed  sufficient. 
Doe  d.  Coopers^  Company  v.  Roe,  8  Dowl. 
134;  S.  C.  19L.  O.  77. 

Where  the  tenant  refuses    to   receive  the 
notice  or  absconds. 

In  case  the  tenant  or  his  wife  refuse  to 
receive  the  declaration,  it  may  be  left  on  the 
floor,  or  put  under  a  door  or  window,  or 
posted  on  the  premises  in  the  best  way  that 
can  be  effected.  Doe  d.  Frith  v.  Roe, 
3  Dowl.  469 ;  Doe  d.  Courthope  v.  Roe, 
2  Dowl.  441.  So  the  service  of  a  declara- 
tion on  the  premises  will  be  dispensed  with 
where  access  to  them  is  prevented  by  the 
tenant.  Doe  d.  Barrow  v.  Roe,  I  Scott, 
N.  S.  25. 


If  the  tenant  should  abaoond,  or  keep  <mt 
of  the  way  in  order  to  avoid  being  served 
with  the  proceedings  in  ejectment,  it  is 
usual,  if  there  are  any  special  circumstances, 
to  serve  a  declaration  on  some  person  resi- 
ding at  his  house,  or  if  that  cannot  be  done, 
to  affix  the  same  upon  the  door ;  and  then, 
on  an  affidavit  of  the  circumstances,  to  move 
the  court  for  a  rule  upon  the  tenant  to  shew 
cause  why  the  service  mentioned  in  the 
affidavit  should  not  be  deemed  sufficient. 
If  the  plaintiff  be  aware  of  the  difficulties, 
it  is  better  to  apply  to  the  Court  that  ser- 
vice of  such  a  nature  should  be  deemed 
sufficient.  Sprightly  v.  Dunch^  2  Burr. 
1116  j  Goodright  v.  Noright,  1  Bl.  Rep. 
290 ;  Fenn  v.  Denn,  2  Burr.  1181  ;  GuUi- 
ver  V.  Wogstaff,  1  Bl.  Rep.  317. 

T\mie  of  Service, 

It  was  formerly  necessary  to  effect  the 
service  before  the  essoign  day  of  the  term 
in  which  the  tenant  was  required  to  appear ; 
but  the  practice  in  that  respect  is  now  al- 
tered. By  the  rule  of  Trinity  1  W.  4,  it  is 
directed,  tiiat  declarations  in  ejectment  may 
be  served  before  the  first  day  of  any  term, 
and  that  the  plaintiff  shall  be  entitled  to 
judgment  against  the  casual  ejector,  in  like 
manner  as  on  declarations  served  before  the 
essoign,  or  first  general  return  day.  It 
must,  however,  be  served  before  the  term. 
Service  on  one  of  the  Easter  holidays  will 
not  be  sufficient,  if  such  holiday  formed 
part  of  the  term,  although  the  Courts  do  not 
sit.  Doe  d.  Frodsham  v.  Roe^  6  Dowl. 
479.  When  served  on  the  son,  daughter, 
servant  &c.,  it  must  be  shewn  that  the 
tenant  received  it  by  midnight  of  the  day 
before  the  first  day  of  term.  Doe  d.  Harris 
V,  Roe,  2  Dowl.  607.  When  the  right  of 
entry  accrues  in,  or  immediately  after,  an 
issuable  term,  the  declaration  between  land- 
lord and  tenant  may  be  served  under  1 1  6. 4» 
and  1  W.  4,  c.  70,  within  ten  days  after  the 
right  of  entry,  without  any  distinction  of 
term  or  vacation. 

Explaining  the  Declaratitm. 

The  notice  should  be  read  over  and  ex- 
plained to  the  tenant,  or  the  person  on 
whom  it  is  served  ;  reading  it  without  ex- 
planation is  insufficient.  If  the  tenant 
read  it  and  state  he  understands  it,  or  if  he 
refuse  to  listen  to  the  reading  or  explanation, 
it  will  be  deemed  sufficient.  Doe  d.  Wade 
V.  Roe,  6  Dowl.  51. 

Vmue. 

According  to  the  rule  of  E.  2  Geo.  4» 
where  the  venue  is  in  London  or  Middlesex* 
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the  taiant  is  required  to  appear  on  the  first 
daif  of  the  next  term  ;  in  other  counties  the 
notice  is  to  appear  in  the  next  term  gene- 
rally. 

»  I 

CHANGES  IN  THE  LAW 

IN  TBI  LAJBT  8B88I0K  OF  PABUAMBNT. 


We  hare  printed  several  acts  of  the  last 
aession,  effecting  alterations  in  the  law,  and 
before  proceeding  to  the  others,  it  may  he 
useful  to  give  a  complete  list  of  the  Acts  of 
the  Session,  up  to  the  present  month.  The  re- 
mainder shall  be  stated  in  the  next  or  an  early 
number. 

Cap.  1. — An  Act  for  exhibiting  a  bill  in  this 
present  Parliament  for  naturalizing  his  Se- 
rene Highness  Prince  Albert  of  Saxe  Coburg 
and  Gotha.  [24th  January  1840.] 

Cap.  2. — An  Act  for  the  naturalization  of  his 
Serene  Highness  Prince  Albert  of  Saxe  Co- 
burg and  Uoiha.       [7th  February  1840.] 

Cap.  3. — ^An  Act  for  enabling  her  Majesty  to 
^uut  an  Annuity  to  his  Serene  Highness 
Prince  Albert  of  Saxe  Coburg  and  Gotha. 

[7th  February  1840J 

Cap.  4. — ^An  Act  to  apply  the  sum  of  two  mil- 
lions to  the  service  of  the  year  one  thousand 
eight  hundred  and  forty. 

[24th  February  1840.] 

Cap.  5. — ^An  Act  to  repeal  so  much  of  an  act 

Eassed  in  the  thirteenth  year  of  the  reign  of 
is  Majesty  King  George  the  Second,  in- 
tituled "  An  act  to  restrain  and  prevent  the 
excessive  increase  of  horse-races  ;"  and  for 
amending  an  act  made  in  the  last  session  of 
Parliament,  intituled  "  An  act  for  the  more 
effectual  preventing  of  excessive  and  deceit- 
ful gaming,''  as  relates  to  the  subject  of 
horse-racing.    Printed  p.  261,  ante. 

[23d  March  1840.] 

Cap.  6. — An  Act  for  punishing  Mutiny  and 
Desertion,  and  for  the  better  Payment  of  the 
Army  and  their  quarters.  [3d  April  1840.] 

Cap.  7- — ^An  Act  to  apply  the  sum  of  eight 
millions  out  of  the  consolidated  fund  to  the 
service  of  the  year  one  thousand  eight  bun- 
dred  and  forty.  [3d  April  1840.] 

Cap.  8. — ^An  Act  for  the  regulation  of  her 
Majesty's  royal  marine  forces  while  on  shore. 

[3d  April  1840.] 

Cap.  9. — An  Act  to  give  summary  protection 
to  persons  employed  in  the  Publication  of 
Parliamentary  papers.    Printed  p.  6,  ante, 

[13th  April  1840.] 


Cap.  10. — i\n  Act  to  authorize  the  issue  of 
Exchequer  Bills  for  public  works  and  fisheries 
and  employment  of  the  poor. 

[14th  AprU  1840.] 

Cap.  11. — An  Act  to  settle  an  annuity  on  Lord 
Seaton  and  the  two  next  siuriving  heirs 
male  of  the  body  of  the  said  liord  Seaton 
to  whom  the  title  of  Lord  Seaton  shall  de- 
scend, in  consideration  of  his  important  ser- 
vices. [l9th  May  1840.] 

Cap.  12. — An  Act  for  raising  the  sum  of  eleven 
millions  by  Exchequer  Bills,  for  the  service 
of  the  year  one  thousand  eight  hundred  and 
forty.  [19th  May  1840.] 

Cap.  13. — ^An  Act  to  amend  an  act  of  the  first 
and  second  years  of  the  reign  of  her  present 
Maiestv  to  abolish  compositions  for  tithes  in 
Ireland,  and  to  substitute  rent-charges  in 
lieu  thereof,  [  I9th  May  1840.] 

Cap.  14. — An  Act  to  continue  for  one  year, 
and  to  the  end  of  the  next  session  of  Par- 
liament, the  acts  for  the  relief  of  Insolvent 
Debtors  in  Ireland.        [19th  May  1840.] 

Cap.  15. — An  Act  further  to  explain  and 
amend  the  acts  for  the  commutation  of 
tithes  in  England  and  Wales.  See  p.  115, 
ante.  [4th  June  1840.] 

Cap.  16.— An  Act  to  indemnify  such  persons 
in  the  United  Kingdom  as  have  omitted  to 
qualify  themselves  for  offices  and  employ- 
ments, and  for  extending  the  time  limited 
for  those  purposes  respectively  until  the 
twenty  fifth  day  of  March  one  thousand  eight 
hundred  and  forty  one ;  and  for  the  relief 
of  clerks  to  attorneys  and  solicitors  in  ce;*- 
tain  cases.    Printed  p.  227,  ante, 

[I9th  June  1840.] 

Cap.  17. — An  Act  for  granting  unto  her  Ma- 
jesty duties  of  customs,  excise,  and  assessed 
taxes.  [I9th  June  1840.J 

Cap.  18.-^An  act  to  discontinue  the  Excise 
Survey  on  Tobacco,  and  to  proride  other  re- 
gulations in  lieu  thereof.  [3d  July  1840.] 

Cap.  19. — ^An  Act  for  grantinsf  to  her  Ma. 
jesty  an  additional  duty  of  customs  on 
timber.  [3d  July  1840.] 

Cap.  20. — An  Act  to  amend  an  act  passed 
in  the  first  year  of  the  reign  of  his  late 
Majesty  King  George  the  first,  intituled 
''An  act  for  rendering  more  effectual  her 
late  Majesty's  gracious  intentions  for  the 
augmentation  of  the  maintenance  of  the 
poor  clergy;*'  and  to  render  valid  certain 
agreements  which  have  been  made  in  pur- 
suance of  the  said  act ;  and  for  other  pur- 
poses. See  p.  277>  f^nte,    [3d  July  1840.] 

Cap.  21.— An  Act  to  extend  to  the  British 
Colonies  in  the  West  Indies  an  act  passed 
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in  the  fifth  and  sixth  years  of  the  rei|^  of 
his  late  Migesty  King^  William  the  Fourth, 
for  regulating  the  carriage  of  passengers  in 
merchant  vessels.  [3d  July  l(Ao.] 

Cap.  22. — ^An  Act  to  impose  upon  broad  or 
spread  glass  the  same  duties  of  excise  that 
are  payable  upon  German  Sheet  Glass. 

[3  July  1840.] 

Cap.  23.-*An  Act  for  granting  to  her  Majesty, 
until  the  fifth  dav  of  July  one  thousand 
eight  hundred  and  forty-one,  certain  duties 
on  sugar  impMorted  into  the  United  Kingdom, 
for  the  service  of  the  year  one  thousand 
eight  hundred  and  forty.  [3d  July  1840.] 

Cap.  24. — An  Act  to  repeal  part  of  an  act  of 
the  forty-third  year  of  the  reign  of  Queen 
Elizabetn,  intituled  **  An  act  to  avoid  trifling 
and  frivolous  suits  at  law  in  her  Majesty's 
Courts  in  Westminster,"  and  of  an  act  of 
the  twenty-second  and  twenty-third  year  of 
the  reign  of  King  Charles  the  Second,  in- 
tituled '*  An  act  for  laying  impositions  on 
proceedings  at  law ;"  and  to  make  further 
provisions  m  lieu  thereof.  Printed  p.  197» 
ame.  [3d  July  1840.] 

Cap.  25. — An  Act  to  amend  the  act  for  the 
better  ordering  of  prisons.  Printed  p.  292, 
ante.  [3d  July  1840.] 

Cap.  26. — ^An  Act  to  remove  doubts  as  to  the 
competency  of  persons  being  rated  inhabi- 
tants of  any  parish,  to  give  evidence  in  cer- 
tain cases.    Printed  p.  214,  ante, 

[3d  July  1840.] 

[We  take  the  following  act  out  of  its  nume- 
rical order,  on  account  of  its  importance.]. 

No.  IX. 

COORT  OF  CHANCERY. 

3  &  4  Vict.  c.  94. 

/In  Act  for  facilitating  the  administration  of 
Justice  in  the  Court  of  Chancery, 

[lOM  August,  1840] 

Lord  Chancellor,  laith  the  advice  and  consent 
of  the  Master  of  the  Rblls  and  the  Ficc  Chancel* 
(or,  to  make  alterations  informs  and  mode  of  pro- 
ceedings.— ^Whereas  it  would  greatly  contribute 
to  the  diminishing  of  expense  and  delay  in  suits 
in  the  Court  of  Cbancei7  if  the  process,  pleart- 
ings  and  course  of  proceeding  therein  were  in 
some  respects  altered;  but  this  cannot  be 
conveniently  done  otlierwise  than  by  rules  or 
orders  of  the  judges  of  the  said  court  from 
time  to  time  to  be  made,  and  doubts  may 
arise  as  to  the  power  of  the  said  judges  to  make 
such  alterations  as  may  be  expedient  without 
the  authority  of  parliament ;  be  it  therefore 
enacted,  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Com. 
inons,  in  this  present  parliament  assembled, 
and  by  the  authority  of   the  same,  that  the 


Lord  Chancellor,  with  the  advice  and  consent 
of  the  Master  of  the  Rolls  aAd  the  Vice  Chan- 
cellor, or  one  of  them,  may  and  he  is  hereby 
required,  by  any  rules  and  orders  to  be  from 
time  to  time  by  him  made  with  soch 
advice  and  consent  as  aforesaid,  at  anjr  time 
within  five  years  from  the  passing  of  this  act, 
to  make  such  alterations  as  may  seem  ex- 
pedient in  the  form  of  writs  and  commissioDS, 
and  the  mode  of  sealing,  issuing,  executing, 
and  returning  the  same,  and  also  in  the  form 
and  mode  of  filing  bills,  answers,  deposi- 
tions, affidavits  and  other  proceedings,  and  in 
the  form  and  mode  of  obtaining  dlscovenr  by 
answer  in  writing  or  otherwise,  and  in  the 
form  and  mode  of  pleading,  and  in  the  form 
and  mode  of  taking  or  obtuning  evidence,  and 
generally  in  the  form  and  mode  of  proceeding 
to  obtain  relief,  and  in  the  general  practice  of 
the  Court  with  relation  thereto,  and  also  in 
the  form  and  mode  of  proceeding  before  the 
Masters,  and  in  the  form  and  mode  of  drawing 
up,  entering  and  enrolling  orders  and  decrees, 
and  of  making  and  delivering  copies  of  plead- 
ings and  other  proceedings,  and  to  make  such 
regulations  as  to  the  taxation,  allowance,  and 
payment  of  costs,  and  for  altering,  superintend- 
ing, controlling  and  regulating  the  biiainess  of 
the  several  offices  of  the  Court,  and  also  of 
collecting  the  fees  payable  to  the  Suitors'  Fee 
Fund,  and  for  directing  payment  into  the 
Suitor's  Fee  Fund  of  the  copy  money  now  re- 
ceived by  any  of  the  officers  to  their  own  use, 
and  otherwise  for  carrying  into  effect  the  said 
alterations,  as  to  them  may  seem  proper;  and 
all  such  rule?,  orders  and  regulations  shall  be 
laid  before  both  Houses  of  Parliament,  if  Far* 
liament  be  then  sitting,  immediately  upon  the 
making  and  issuing  of  the  same,  or  if  parlia- 
ment be  not  sitting,  then  within  five  days  after 
the  next  meeting  thereof;  and  no  sucn  rule, 
order,  or  re^^ulation  shall  have  effect  until  each 
House  of  Parliament  shall  have  actually  sat 
thirty.six  days  after  the  same  shall  have  been 
laid  before  each  House  of  Parliament  as  afore- 
said ;  and  every  rule,  order  or  regulation,  so 
made  shall  from  and  after  the  time  aforesaid 
be  binding  and  obligatory  on  the  said  Court, 
and  be  of  like  force  and  effect  as  if  the 
provisions  contained  therein  had  been  ex- 
pressly enacted  by  Parliament,  unless  the 
same  shall,  by  vote  of  either  House  of  Parlia- 
ment, be  objected  to. 

2.  Additional  outers,  Sf-c.  may  be  appointed. — 
And  be  it  enacted,  that  from  and  aner  the  pas- 
sing of  this  act  such  additional  officers,  clerks, 
and  mci^seugcrs,  in  any  of  ihe  present  or  fu- 
ture offices  of  the  Court,  as  the  Lord  Chancel- 
lor, with  the  advice  and  consent  of  the  Master 
of  the  Roils  and  the  Vice  Chancellor,  or  one 
of  them,  shall  determine  to  be  necessary  and 
proper,  shall  and  may  be  from  time  to  time 
appointed. 

3.  Present  and  ftture  salaries  and  expences 
of  writing  for  the  Court  to  be  paid  out  of  the 
Suitors^  fund, — And  be  it  enacted,  that  the 
officers,  clerks,  and  messengers  who  shall  be 
appointed  as  herein-before  directed,  and  the 
present  officers,  clerks,  and  messengers  of  the 
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said  Court,  shall  receive  by  way  of  salary  or 
additional  salary  for  the  peiformaoce  of  tdeir 
several  duties  such  annual  sums  as  the  Lord 
Chancellor  and  the  Commissioners  of  her  Ma- 
jesty's Treasury  shall  from  time  to  time  fix 
and  determine ;  and  that  the  same,  and  the  ex- 
pence  of  copying  and  writini^  for  the  said  Court 
or  any  of  the  officers  thereof  shall  he  paid  and 

Payable  under  an  order  of  the  said  Court  of 
Chancery  out  of  the  mterest  and  dividends  of 
the  government  or  parliamentary  securities 
which  may  at  any  time  be  standinif  in  the  name 
of  the  Accountant  General  of  the  Hif^h  Court 
of  Chancery  to  an  account  entitled  "  Account 
of  monies  placed  out  for  the  benefit  and  better 
security  of  the  suitors  of  the  Hi^h  Court  of 
Chancery,"  and  to  an  account  entitled  ''Ac- 
count of  securities  purchased  with  surplus  in- 
terest arising  from  secunties  carried  to  an  ac- 
count of  monies  placed  out  for  the  benefit  and 
t>etter  security  of  the  suitors  of  the  High  (Jourt 
of  Chancery/'  or  either  of  them  (but  subject 
and  without  prejudice  to  the  payment  of  any 
salaries  and  other  sums  of  money  by  any  act 
or  acts^  of  parliament  now  in  force  directed  or 
authorized  to  be  paid  thereout) ;  provided  that 
nothing  herein  contained  shall  authorize  the 
diminution  of  any  of  the  several  salaries  to 
which  the  present  officers,  clerks,  and  messen- 
gers are  now  entitled. 

4.  CompentaHonf(»r  tRminuiiom  o/emoiumentt 
i6  be  mode  to  offieen  out  of  the  Suitors*  Fund. 
jiceouni  of  competuaiion  granted  to  be  laid  be- 
fore Purliement.'^And  whereas  the  emolu- 
ments of  some  of  the  officers  of  the  said  Court 
may  be  diminished  by  the  operation  of  this  act, 
or  by  the  rules  and  orders  to  be  maHe  there- 
under,  for  which  they  may  claim  to  have  com- 
pensation made  ;  be  it  therefore  enacted,  that 
It  shall  be  lawful  for  the  Commissioners  of 
her  Majesty's  Treasury  for  the  time  being,  or 
any  three  or  more  of  them,  and  they  are  here- 
by  required,  within  the  space  of  six  calendar 
months  after  any  such  claim  shall  arise  and  be 
made,  by  examination  on  oath  or  otherwise, 
(which  oath  they  and  each  of  them  are  and  is 
hereby  authorized  to  administer,)  to  inquire 
whether  any,  and  if  any  what,  compensation 
ought  to  be  made  to  any  officer  or  person 
claiming  such  compensation,  the  said  commis- 
sioners having  regard  to  the  conditions  on 
which  the  appointment  of  any  such  officer  was 
made,  or  to  any  notice  which  at  the  time  of 
such  appointment  may  have  been  given  to  such 
officer  that  such  office  was  to  be  holden  subject 
to  any  provision  by  Parliament  for  the  aboli- 
lition  or  regulation  thereof,  but  with  full  power 
for  the  said  commissioners  to  investigate  and  de- 
termine whether,  from  the  nature  of  the  said  of- 
fices  or  the  mode  of  accession  thereto,  any  such 
conditions  or  notice  could  have  been  properly 
made  or  given,  and  also  having  regard  to  the 
holding  of  any  office,  place,  or  situation  by  such 
officer  under  this  act ;  and  that  in  all  cases  in 
which  it  shall  appear  to  the  said  commissioners 
that  compensation  ought  to  be  granted,  it  shall  be 
lawful  for  the  said  commissioners,  or  any  three 
or  more  of  them,  by  warrant  under  their  hands 
to  order  and  direct  that  such  annual  or  other 


compensation  shall  be  made  to  the  persons  so 
claiming  such  compensation  as  aforesaid,  or 
any  of  them,  as  to  the  said  commissioners  in 
their  discretion  shall  seem  just  and  reasonable  § 
and  all  such  compensations,  whether  annual  or 
in  gross,  shall  be  issued  and  paid  and  payable 
by  the  said  Accountant  General  of  the  said 
Cfourt  of  Chancery,  by  virtue  of  an  order  or 
orders  for  that  purpose  to  be  made  by  the  said 
Court  of  Chancery,  out  of  the  interest  and  di- 
vidends that  have  arisen  or  may  hereafter  arise 
from  the  government  or  parliamentary  securi« 
ties  now  or  hereafter  to  be  placed  to  the  said 
two  accounts  in  the  Bank  of  England  standing 
in  the  name  of  the  sud  Accountant  General  of 
the  said  Court  of  Chancery,  and  entitled, 
**  Account  of  monies  placed  out  for  the  bene* 
fit  and  better  secerity  of  the  suitors  of  the  High 
Court  of  Chancery,"  and  "Account  of  secu- 
rities purchased  with  surplus  interest  arising 
from  securities  carried  to  an  account  of  monies 
placed  out  for  the  benefit  and  better  security 
of  the  suitors  of  the  High  Court  of  Chancery^' 
(but  subject  and  without  prejudice  to  the  pay- 
ment of  all  salaries  and  sums  of  money  which 
by  any  act  or  acts  now  in  force  are  autnorized 
to  be  paid  thereout) :  Provided  always,  that  an 
account  of  all  such  compensations  shall,  within 
fourteen  days  next  after  the  same  shall  be  so 
granted,  be  laid  iipon  the  table  of  the  House 
of  Commons,  if  Parliament  shall  be  then  as- 
sembled, or  ijf  Parliament  shall  not  be  then  as- 
sembled, then  within  fourteen  days  after  the 
meeting  of  Parliament  then  next  assembled. 

5.  Interpretation  ctause. -^And  be  it  enacted, 
that  in  the  construction  of  this  act  the  expres- 
sion '*  Lord  Chancellor"  shall  mean  also  and 
include  the  Lord  Chancellor,  Lord  Keeper,  and 
Lordd  Commissioners  for  the  custody  of  the 
Great  Seal  of  the  United  Kingdom  for  the  time 
being. 

6.  ^ci  ma^  be  amended  this  eemon.^-^And 
be  it  enacted,  that  this  act  may  be  altered, 
amended,  or  repealed  during  the  present  ses- 
sion of  Parliament. 

No.  X. 

RBMOVAL  OF  POOR« 

3  &  4  Vict.  c.  27. 

jin  act  to  continue  to  the  first  day  of  Au fust 
one  thousand  eight  hundred  ana fl»rtu-three, 
and  from  thence  to  the  end  of  the  then  neat 
session  t{f  Parliament,  two  acts  relating  to 
the  removal  of  poor  persons  bom  in  Scot- 
land and  Irelana,  and  chargeable  to  parishes 
In  England.  [3d.  Julff.  1840.1 

3^-4  #.4.<?.40.  T  fT.  4,  i^  \  Fict.  e.  \0. 
Recited  acts  further  eontinued.'^Yfhetesa  an 
act  was  passed  in  the  session  of  parliament  held 
in  the  third  and  fourth  years  of  the  reign  of  hit 
late  Majesty,  intituled  "  an  act  to  repeal  cer- 
tain acts  relating  to  the  removul  of  poor 
peraons  bom  in  Scotland  and  Ireland,  and 
chargeable  to  parishes  in  England,  and  to  make 
other  provisions  in  lieu  thereof,  until  the  first 
day  of  May  one  thousand  eight  hundred  and 
thirty-six,  and  from  thence  until  the  end  of  tibo 
then  next  session  of  Parliament :"  And  where- 
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as  ano^r  act  was  passed  in  the  seventli  year 
of  the  reign  of  his  said  late  Majesty,  intituled, 
*'  An  act  to  alter,  amend,  and  continue  for  a 
certain  period,  an  act  for  repealing  certain 
acts  relating  to  the  removal  of  poor  persons 
bom  in  Scotland  and  Ireland,  and  chargeable 
to  parishes  in  England,  and  to  make  other 
provisions  in  Ueu  thereof :"  And  whereas  the 
provisions  of  the  said  acts  have  been  found 
beneficial :  And  whereas  the  said  acts  will  ex- 
pire at  the  end  of  the  present  session  of  Par- 
liament, and  it  is  desirable  that  the  same  should 
be  further  continued :  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majestv,  by 
and  with  the  advice  and  consent  of  Uie  Lords 
spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  the  herein  before 
recited  acts,  and  all  and  every  the  provisions 
thereof,  shaU  be  and  the  same  are  hereby  fur- 
ther continued  to  the  first  day  of  August,  one 
thousand  eight  hundred  and  forty  three,  and 
from  thence  to  the  end  of  the  then  next  session 
of  Parliament, 


No.  XF. 

WATCH  RATB8. 

3  &  4  Vict.  c.  28. 

An  Act  to  explain  and  amend  an  act  of  the 
second  and  third  yean  of  her  present  Ma- 
jesiifyfor  more  equally  asseuing  and  levy- 
ing' ff^atch  Rates  in  certain  boroughs, 

[23d  July,  1840.] 

2  4-3  net,  <?.  28 1  6  4-  6  ^.  4,  c.  76.  Ile^ 
cited  act  not  to  apply  to  boroughs  in  certain  cases. 
Proviso. — Whereas  by  an  act  passed  in  the 
session  of  Parliament  holden  in  the  second  and 
third  years  of  the  reign  of  her  present  Majesty, 
intituled  "  An  act  for  more  equally  assessing 
and  levying  Watch  Rates  in  certain  Boroughs," 
after  recitmg  therein  that  by  reason  of  the  re- 
Ptrictions  contained  in  an  act  passed  in  the 
sixth  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled  "  An  Act  to  pro- 
^de  for  the  Regulation  of  Municipal  Corpora- 
tions in  England  and  Wales,"  the  Watch  Rate 
authorized  to  be  levied  upon  those  parts  of  the 
boroughs  within  the  provisions  of  the  said  act 
which  were  regularly  watched  was  insufficient 
for  that  purpose,  and  the  deficiency  in  many 
cases  was  paid  out  of  the  borough  rate,  to 
which  all  parts  of  the»borough,  whether  or  not 
regularly  watched,  were  lidble;  for  remedy 
thereof  it  was  enacted,  amongst  other  things. 
that  it  should  be  lawful  for  the  council  of  any 
borough  named  in  either  of  the  schedules  to 
the  said  act  of  his  late  Majesty  to  levy  a  watch 
rate  upon  the  occupiers  of  all  messuages,  lands, 
tenements,  and  hereditaments    within  those 

Sarts  of  the  borough  which  should  be  watched 
y  day  and  by  night,  and  which  from  time  to 
time,  by  any  order  of  the  couucil  of  any  such 
borougn,  should  be  declared  liable  to  such 
watch  rate,  provided  that  no  such  rate  should 
exceed  in  any  one  year  the  rate  of  sixpence  in 
the  pound  on  the  net  annual  value  of  tne  here- 
ditaments rated  thereunto,  unless  in  those  bo- 
roughs in  which  i^t  the  time  of  passing  the  said 


act  of  his  kite  Majesty  the  sum  authorized  to 
be  leried  by  way  of  watch  rate  exceeded  the 
sum  which  might  have  been  then  raised  by  the 
said  rate  of  sixpence  in  the  pound  :  And 
whereas  the  said  act  of  her  present  Mapesty  was 
intended  to  apply  to  boroughs  in  which,  from 
the  deficiency  or  the  borough  Aind,  it  had  be- 
come or  mignt  become  necessary  that  boruugh 
rates  should  be  laid ;  but  doubts  have  been  en- 
tertiuned  whether  the  same  act  may  not  apply 
to  cases  of  Municipal  boroughs  in  which  there 
are  borough  funds  sufficient  for  the  purpoaet 
of  defraying  the  expences  of  the  constabulary 
force  of  such  boroughs,  together  with  all  other 
expences  payable  out  of  the  borough  fund, 
with  the  aid  of  the  amount  only  of  watch  rate 
which  could  be  raised  under  the  proviuons  of 
the  said  act  of  his  sud  late  Ms^ty,  and  with- 
out the  aid  of  any  borough  rate ;  and  doubts 
are  also  entertained  whether  b^  the  said  act  of 
her  present  Majesty  it  is  not  unperative  npon 
the  coundl  of  each  Dorough  to  levy  in  each  bo- 
rough a  watch  rate  to  the  extent  of  sixpence  in 
the  pound ;  and  in  order  to  remove  such  doubts, 
be  it  enacted  and  declared  by  the  Queen's  mo»t 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  after  the  passing  of  this  act  the  said  act  of 
her  present  Majesty  shall  not  apply  or  be 
deemed  to  apply  to  anv  borough  in  which  the 
borough  fund  is  sufficient,  with  the  aid  of  the 
amount  only  of  watch  rate  which  could  be 
raised  under  the  provisions  of  the  said  act  of 
his  late  Majesty,  and  without  the  aid  of  any  bo- 
rough rate,  to  defray  the  ex  pence  of  the  con- 
stabulary force  of  the  borough,  together  with 
ail  the  other  expences  legally  payable  out  of 
the  borough  fund,  by  virtue  of  the  said  act  of 
his  Majesty,  or  any  other  act  or  acts  of  Parlia- 
ment :  Provided  always,  that  nothing  in  this 
act  contained  shall  be  deemed  to  take  away  or 
lessen,  or  to  vary  or  affect,  the  particular  be- 
nefit or  rights  to  copimon  lanos  and  public 
stock,  and  to  lands,  tenements,  and  heredita- 
ments, and  to  the  rents  and  profits  thereof,  or 
to  any  sum  or  sums  of  money,  chattels,  securi- 
ties for  money,  or  other  personal  estate  which 
are  reserved  by  the  said  recited  act  of  his  late 
Majesty  to  every  person  who  then  was  or  there- 
after might  be  an  inhabitant  of  any  boroug'h, 
and  also  to  every  person  who  had  been  admitted 
or  who  might  thereafter  have  been  admitted  a 
freeman  or  burgess  of  any  borough  if  that  act 
had  not  been  pnssed,  or  who  then  was  or  there- 
after might  be  the  wife  or  widow,  or  sou  or 
daut^hter,  of  any  freeman  or  burgess,  or  who 
had  espoused  or  might  thereafter  espouse  the 
daughter  or  widow  of  any  freeman  or  burgess 
or  who  had  been  or  thereafter  might  be  bound 
an  apprentice :  Provided  also,  that  nothing 
herein  contained  shall  render  the  borough  fund 
of  any  borough  liable  to  any  expences  with 
which  such  borough  fund  was  not  chargeable 
before  the  passing  of  the  said  recited  act  of  her 
present  Majesty. 

2.  Limiting  amount  of  watch  rate  to  be  amav- 
ally    levied, — And  be  it    enacted,  that    the 
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amount  of  watch  rate  to  be  levied  by  the  coan- 
cil  of  any  borouf^h  under  the  authority  of  the 
said  recited  act  of  her  present  IMajeity  shall 
be  at  the  discretion  of  each  such  council,  but 
not  exceeding  in  anv  one  year  the  sum  of  six- 
pence in  the  pouna,  as  umited  by  the  same 
act. 


Cap.  29. — An  Act  to  extend  the  Practice  of 
Vaccination.  [23d  July,  1840.] 


Cap.  30. — An  Act  for  the  more  equal  assess- 
ment of  Police  Rates  in  Manchester,  Bir- 
mingham, and  Bolton,  and  to  make  better 
provbion  for  the  Police  in  Birmingham. 

[23d  July,  1840] 


COMPENSATION  TO  CHURCH 
LESSEES. 


Sir, 
Thbre  is  an  article  in  a  late  number,  vol.  20, 

L227>  entitled  as  above,  in  which  the  writer 
i  considered  the  merits  of  proprietors  of  this 
description,  and  decided  in  favour  of  their 
claim  to  compensation,  in  the  event  of  the  dis- 
posal of  this  species  of  property,  in  pursuance 
of  the  schemes  which  have  lately  been  agitated 
in  Parliament  and  elsewhere  for  that  purpose. 
Indeed  it  seems  to  be  admitted  on  all  hands 
that  the  holders  of  this  kind  of  property  will 
be  entitled  to  some  compensation  in  case  the 
contemplated  measure  snail  take  place,  but  it 
is  surpnsing  on  what  slender  grounds  the  advo- 
cates for  this  relief  are  content  to  rest  the 
claims  of  the  parties  for  whom  they  plead.  In 
the  article  above  referred  to  it  is  said  that 
what  is  called  "  the  tenant-right,"  rests  greatly 
**  on  favour,''  and  it  seems  to  consider  it  as 
having  been  founded  on  a  mistaken  idea  of  "  the 
tt/ff^^  of  renewal"  having  created  a  right  to 
demand  a  renewal,  lliis  seems  te  have  been 
the  notion  of  Mr.  Butler  in  his  elaborate  note 
on  Coke  Litt.  293,  b.  s.  9,  and  such  it  woidd 
seem  was  the  view  taken  of  it  in  the  cases  of 
Leev.  yernon,  and  ff^atton  v.  Master,  &c.  o/ 
Henslelgh  Hospital,  as  I  collect  from  the 
article  I  refer  to.  But  I  shall  now  proceed 
to  shew  that  the  claims  of  these  parties  rest 
on  a  much  surer  basis  than  any  which  the 
advocates  alluded  to  seem  to  have  thought 
of.  It  is  to  be  obser\ed,  that  what  is  called 
church  property  is  the  only  species  of  land 
which  we  have  now  to  treat  of.  Now  the  law  by 
which  bishops,  deans,  and  other  ecclesiasticsu 
corporations  sole,  are  authorised  to  lease  out 
their  lands  beyond  the  period  of  their  own  lives 
or  incumbencies,  is  the  statute  of  32  Henry' the 
8th,  c.  28,  called  "  the  Enabling  Act."  That 
statute  enacts,  amongst  other  tlungs,  that  all 
persons  seised  of  an  estate  in  fee  simple  in 
respect  of  their  churches,  with  the  exception 
of  parsons  and  vicars,  may,  without  the  consent 
of  any  other  person,  bmd  their  successors. 
But  then  there  must  many  requisites  be  ol)ser~ 


ved,  which  the  statute  specifies,  otherwise  such 
leases  are  not  binding.  Amongst  these,  are 
the  following,  1st,  that  the  lease  must  be  begin 
from  the  making,  or  day  of  the  making,  and 
not  at  any  greater  distance  of  time;  2d,  if 
there  be  any  old  lease  in  bdng,  it  must  be 
first  absolutely  surrendered,  or  be  within  a 
year  of  expiring.  3d,  It  must  be  either  for 
twenty-one  years,  or  three  lives,  and  not  for 
both.  4th,  It  must  not  exceed  the  term  of 
three  lives,  or  twenty  one  years,  but  may  be 
for  a  shorter  term.  6th,  ft  must  not  be  made 
of  any  reversion,  and  must  be  for  lands  and 
tenements  most  commonly  letten  for  twenty 
years  past.  6th,  The  most  usual  and  custom- 
ary ferm  or  rent  for  twenty  years  past  must  be 
reserved  yearly  on  such  lease,  ft  is  an  un- 
doubtable  fact,  that  by  far  the  greater  part, 
if  not  the  whole,  of  church  leases,  are  granted 
under  the  authority  of  the  above  statute,  and 
that  chiefly  for  lives,  and  most  of  them  have 
continually  been  in  a  course  of  demise  from 
the  23rd  year  of  King  Henry  the  8th  down  to 
the  present  time. 

Some  ecclesiastical  corporations  aggregate, 
and  all  parsons^and  vicars,  may  be  under  the 
regulation  of  other  statutes,  but  the  restrictions 
to  which  they  are  subject  not  varying  much 
from  those  contained  in  the  act  of  Henry  8th, 
I  shall  not  stop  to  notice  the  distinctions. 
Now,  observe,  that  by  the  terms  of  the  enabling 
act,  the  bishop,  dean,  &c.,  not  being  able  to 
grant  any  lease  to  take  effect  infuturo,  nor,  if 
there  be  any  lease  in  being,  without  a  surren- 
der thereof,  it  follows  that  the  bishop,  &c.,  can 
never  deal  with  the  estate  whilst  it  is  out  on 
lease,  except  by  treating  with  the  existing 
lessee  or  assignee — ^he  can  never  bring  the 
estate  into  the  market, — and  the  probable  du- 
ration of  his  own  interest  in  the  lands  being 
only  for  his  own  incumbency,  and  at  most 
only  for  the  term  of  his  life,  which  in  almost 
all  instances  is  far  from  a  youthful  one,  is 
much  less  than  that  of  the  existing  tenant,  who 
probably  has  two  lives  remaining,  one,  if  not 
both  of  whom,  being  younger  than  the  bishop. 
The  consequence  is,  that  he  is  at  the  mercy  of 
the  existing  lessee  or  assignee,  and  must  deal 
with  him  on  his  own  terms,  unless  he  choses  the 
unequal  risk  of  running  his  life  or  incumbency 
jigauist  two  outstanding  and  probably  better 
lives  than  his  own.  A  very  moderate  fine  is 
generally  the  result,  perhaps  one  or  two  years' 
purchase  less  than  would  have  been  obtained 
if  the  estate  could  have  been  brought  into  the 
market,  and  sold  to  the  best  bidder.  It  is  cus- 
tomary for  the  lessee  for  twenty-one  years 
to  renew  at  the  expiration  of  every  seven 
years,  and  there  are  thus  always  fourteei^ 
years  at  least  against  the  bishop,  which  is  con- 
sidered to  give  a  correspondent  advantage  to 
the  lessee  of  the  term  with  that  of  the  lessee 
for  lives.  The  like  is  the  case  with  houses  in 
corporation  or  market  towns,  which  are  de- 
misable for  forty  years  and  renewable  at  inter- 
mediate periods.  Those  privileges  are  what 
is  called  *•  the  benefit  of  renewal,"  which  is  a 
more  appropriate  term  than  that  of "  tenant 
right ;"  although  it  is  unquestionably  an  interest 
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of  oonaiderable  value,  and  has  lon^been  the  sub- 
ject of  marriage  setUement,  devise,  mortj^age, 
and  absolute  sale,  is  founded  on  a  practice  of 
more  than  three  hundred  years'  duration,  and 
gives  additional  value  on  me  sale  of  such  an 
estate,  beyond  that  of  a  tenancy  for  lives  imder 
a  lay-lord,  by  three  or  four  years'  purchase. 
I  am  quite  a  disinterested  observer  of  what  has 
been  in  agitation  with  regard  to  this  spedes  of 
property,  being  neither  a  lessor  nor  a  lessee, 
nor  an  assignee  of  any  church  lands ;  but  I  have 
all  along  thought  that  this  "  benefit  of  renewal" 
is  the  very  thmg  which  our  modem  sages  have 
discovered  to  be  a  property  belonging  to  no- 
body, and  therefore  convertible  to  the  factious 
purposes  of  anti-church-rate  declaimers  and 
others,  who  are  always  glad  of  an  opportunity, 
which  they  think  this  to  be,  of  giving  a  blow 
to  the  Established  Church.  However,  as  I  said 
at  first,  it  seems  to  be  admitted  on  all  hands, 
that  the  holders  of  this  sort  of  property  arc 
entitled  to  compensation.  Now,  as  the  mea- ' 
sure  of  that  compensation  must  in  justice  be  to 
the  extent  of  the  benefit  of  which  the  party 
will  be  deprived,  only  let  that  be  done,  and  at 
the  same  tune  keep  the  rights  of  the  church 
inviolate,  and  the  scheme  will  die  away  of 
itself,  for  nothing  will  be  left  to  appease  the 
clamour  of  the  anti-church-rate  party,  or  feed 
the  ravenous  appetite  of  the  others. 

I  am  aware  of  the  ar^^ument  respecting  ihu- 
ber  and  minet,  but  consider  it  quite  inadequate 
to  the  support  of  such  a  sweeping  measure  as 
that  m  questioi^ 

J.  P. 


PARLIAMENTARY  AGENCY. 


BANKER'S  DRAFT  PROVED  AS  A 

CODICIL. 


Mr.  Editor, 
Being  much  startled  at  what  is  laid  down  by 
your  correspondent,  p.  280,  ante,  respecting 
the  banker's  check  being  proved  as  a  will,  and 
fancying  there  must  be  many  special  circum- 
stances connected  therewith,  I  trust  that  the 
name  of  the  case,  if  reported,  will  be  communi- 
cated. Several  questions  of  great  importance 
arise  in  this  case;  among  the  foremost,  that 
if  the  check  can  be  really  proveable,  who  is  to 
bear  the  burden  and  expense  of  the  probate 
and  legacy  duties?  The  other  points  that 
forcibly  present  themselves  I  shall  reserve 
until  1  shall  be  favoured  with  a  reference  to 
the  case.  Juris  Consultus. 

[The  correspondent  who  furnished  us  with  a 
statement  of  the  case,  informs  us  that  the  case 
referred  to,  that  of  a  banker's  draft  supported 
as  a  codicil;  occurred  in  the  year  1818,  under 
the  will  of  Mr.  Rush,  proved  in  that  year. — 
The  decree  waA  obtained  in  the  Prerogative 
Court,  in  or  about  December,  1818.  The 
draft  was  given  by  Mr.  Rush  to  Mrs.  Murry, 
on  Messrs.  Cox  &  Co.,  bankers,  Oxford.  Its 
amount  was  'JoO/.,  and  the  expence  of  proving 
it  was  paid  by  the  executors,  llie  legacy  duty 
was  of  course  payable  by  the  legatee.     Ed.] 


Mr.  Editor, 
I  HAVE  read  the  letter  from  your  correspon- 
dent on  the  subject  of  "  Parliamentary  Agency 
by  persons  not  Solicitors,"  and  in  justice  to 
that  body  I  feel  bound  to  answer  him.  First, 
with  regard  to  the  re^nsibility:  He  presumes 
to  advance  that  there  is  but  little  (if  any)  labour 
on  the  part  of  the  agent,  in  passing  an  opposed 
bill  through  parliament :  allow  me  to  say  that 
it  is  well  known  amongst  the  profession,  and  I 
have  in  the  course  of  my  business  received 
many  proofs  of  the  great  trouble  and  anxietv 
experienced  on  such  a  course.  With  regard 
to  the  outlay,  in  manv  cases,  parliamentary 
agents  are  obliged  to  advance  the  fees  payable 
in  parliament  from  their  own  resources;  and  ia 
many  cases,  as  I  can  most  readily  attest,  those 
amounts  have,  through  tardy  repayment  and 
ultimately  by  the  insolvency  of  the  solicitor, 
been  irrevocably  lost.  Next,  the  London 
agency  offices  have  found  that  they  could  not 
undertake  parliamentary  agency  in  conse- 
quence of  the  great  loss  of  time  in  attending 
committees  and  other  matters  With  rcgara 
to  the  allowance  made  by  parliamentary  agents 
generally,  I  have  reason  to  believe  that  in 
general  it  is  considerable,  and  I  must  say  that 
on  that  point  your  correspondent  has  been 
misinformed ;  on  the  contrary,  I  hear  that  in 
most  offices  the  interests  of  the  solicitor  are 
materially  advanced,  llie  fact  has  also  been 
ascertained  that  the  general  business  of  a 
solicitor  who  practises  as  an  agent  in  parlia- 
ment decreases,  (we  will  allow  that  this  parlia- 
mentary business  increases) ;  but  there  is  no 
doubt  that  the  great  time  and  trouble  depen- 
dent upon  parliamentary  agency  unfit  the  soli- 
citor for  any  other  business.  It  must  be  stated 
also,  that,  as  is  the  case  with  other  professions, 
so  it  is  with  that  of  aparliamentarv  agent,  viz., 
an  apprenticeship  is  required,  for,  however 
simple  and  straightforward  his  business  may 
appear  to  be,  yet  the  "adherence  to  well- 
known  forms  and  regulations,"  (certainly  a 
slight  matter !)  and  a  thorough  accj^uaintancc 
with  the  constantly-changing  standmg  orders 
of  both  houses  of  parliament,  demand  a  com- 
plete study;  and  it  is  well  known  that  the  prac- 
tice of  years  does  not  always  effect  what  is  re- 
quired. A  Solicitor. 


SELECTIONS 
FROM  CORRESPONDENCE. 


DUTIES  OF  ARTICLED  CLERKS. 

Having  been  requested  by  the  gentleman  to 
whom  I  am  articled  to  pay  a  quantity  of  ac- 
counts, not  in  the  least  connected  with  the 
business  of  the  office,  but,  in  fact,  relattng  to 
a  society,  to  which  he  has  been  appointed  ho- 
norary secretary,  and  to  which  there  is  alto  an 
acting  secretaiy,  I  peremptorily  refused  ;  not 
coudiaeriiig  myself  called  upon  to  parade  the 
town  with  a  parcel  of  bills.    Can  he,  la  this 
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instance,  compel  me ;  or  can  he,  in  any  case, 
oblige  me  either  to  collect  rents  or  accounts 
belonging  to  the  office.  £.  L.  A. 

AFFIRMATIONS. 

Mr.  Editor, 
In  reference  to  the  article  *'  Affirmation"  in 
the  last  number  of  "  The  Legal  Observer,"  I 
take  leave  most  respectfully  to  call  your  atten- 
tion to  1  &  2  Vict.  c.  77. 

And  am  Sir,  your  most  obedient  and  hum- 
ble servant. 

A  Constant  Reader. 
Bristoi. 

[We  are  obliged  to  our  correspondent.  The 
act  referred  to  (printed  16  L.  0. 492)  provides 
for  the  conscientious  scuples  of  persons,  who 
ha?e  once  been  quakers,  out  having  ceased  to 
be  so,  still  retain  a  conscientious  objection  to 
an  oath.  By  the  act  referred  to,  they  are  per- 
mitted to  affirm,  and  the  difficulty  in  the  case 
of  Reg"  V.  Doran,  ante,  p.  292,  is  tlius  provided 
for.] 


SUPERIOR  COURTS. 


IBtcf  C^HncclIor'ir  Court 

PRACTICE. — FATMENT  OF  MONET  INTO  COURT. 

The  Court  wiil  not  order  the  papmeut  of  a 
SUM  of  money  into  Courts  where  the  title 
of  the  plaintiff  is  disputed  by  the  defendant ^ 
even  though  H  msy  appear  from  the  He^ 
fendan^s  answer  that  the  sum  claimed  is 
in  kis  hands. 

The  bill  in  this  case  had  been  filed  to  carry 
into  efiect  the  trusts  of  the  will  of  Mr. 
Charles  Graham,  the  testator  in  the  pleadings 
named,  against  his  surviving  executor,  and  the 
representatives  of  a  deceased  executor,  and  it 
prayed  that  the  trusts  of  the  will  might  be  per- 
formed,— that  the  defendants  might  account 
for  a  sum  of  21,70(V.,  alledged  by  the  plaintiff 
to  have  come  to  their  hands  on  account  of  the 
testator's  estate,  and  that  such  sum  might  be 
applied  towards  satisfaction  of  two  several  le- 
gacies of  20.0()0/.,  bequeathed  by  the  testator, 
and  in  which  the  plaintiff  claimed  an  interest. 
The  defendants  having  put  in  their  answers  in 
which  they  admitted  the  21,700/.  to  have  been 
received  by  them,  a  motion  was  now  made  to 
have  that  sum  brought  into  Court  and  placed 
to  the  credit  of  the  cause. 

Jacob  and  Parry,  for  the  plaintiffs  contended^ 
that  the  admissions  in  the  defendant's  answers 
were  quite  sufficient  to  entitle  the  plaintiff  to 
the  order  sought  to  be  obtained  by  him. 

fFigram  and  Colville,  for  the  defendant  Gra- 
ham, opposed  the  motion,  and  after  referring 
to  the  prayer  of  the  biU,  insisted  that  the 
phuntiff  naa  not  shewn  sufficient  grounds  for 
the  interference  of  the  Court,  previous  to  the 
cause  being  heard.  Besides  which,  the  plain- 
tiff claimed  under  certain  Hmitations  of  the 
testator's  will,  as  third  son  of  the  testator's 
niece,  but  a  child  had  lately  been  born,  who  had 
a  prior  claim  to  that  of  the  plaintiff,  and  there 


was  no  pretence  therefore  for  the  present  ap- 
plication. 

Richards  and  Smythe,  for  the  defendants  the 
Davidsons'  also  opposed  the  motion.*— The  sum 
in  question  had  ansen  from  an  arbitration  re- 
lative to  certain  claims  of  the  testator,  made  in 
J817  by  his  executors,  and  no  reference  was 
asked,  to  determine  whether  it  was  benefidal 
to  his  estate  to  abide  by  the  arrangement 
effected  by  the  executors,  in  pursuance  of 
which  the  award  was  made.  If  that  transac- 
tion stood,  the  Davidsons  admitted  the  sum  in 
question  would  be  in  their  hands,  but,  if  it 
were  opened  they  did  not  believe  so  large  an 
amount  would  be  recovered.  The  defendants 
also  disputed  the  title  of  the  plaintiff,  and  it 
had  been  recently  decided  in  the  case  of 
Doubless  V.  Flint  J  first  heard  before  his  Honor, 
and  subsequently  on  appeal  before  the  Lord 
Chancellor,  that  where  sufficient  reasons  are 
shewn  by  the  answer,  for  raising  a  question  on 
the  plaintiffs  title,  the  ( *ourt  will  not  interfere 
on  a  summary  application  of  this  description. 
Here  there  were  two  insuperable  objections  to 
the  motions :  1st.  There  was  no  admission  in 
the  answer,  under  which  the  Court  could  order 
the  money  to  be  brought  into  Court;  and 
2dly,  there  was  a  dispute  as  to  the  plaintiff's 
title.  The  bill  also  prayed,  not  only  that  the 
Davidsons  should  account  for  the  21,700/., 
but  also  for  interest  from  the  time  it  had  been 
received,  although  they  had  paid  that  interest 
to  George  Graliam,  the  surviving  executor  of 
the  testator.  And  again  with  regard  to  the 
child  recently  bom,  whose  title  was  superior 
to  that  of  the  plaintiff,  a  supplemental  bill  had 
been  filed  for  the  purpose  of  bringing  him  be- 
fore the  Court,  but  the  plaintiff  had  not  made 
the  Davidsons  parties  to  their  bill,  which  was 
therefore  defective. 

Jacob  in  reply. — It  has  been  objected,  that 
because  the  biU  does  not  state  whether  the  ar- 
rangement made  in  1817  was  proper  or  not, 
the  order  ought  not  to  be  granted ;  but  if  there 
is  anything  in  this  objection,  the  defendants 
may  avail  themselves  of  it,  by  having  an  en- 
quiry directed  as  to  whether  it  will  be  benefi- 
cial to  the  parties  interested  in  the  testator's 
estate,  that  the  arrangements  should  be  adopted. 
The  defendants  have  also  proposed,  that  in  the 
event  of  the  money  being  paid  into  Court,  they 
should  receive  the  interest  to  arise  from  it,  but 
it  is  not  usual  to  give  an  accounting  party  such 
an  advantage. 

The  yice  Chancellor, — ^The  great  question 
is,  whether  the  sum  mentioned  in  the  notice  of 
motion  ought  to  be  paid  into  Court ;  and  in 
order  to  arrive  at  a  correct  conclusion  on  this 
point,  it  is  necessary  to  see  whether  the  title 
of  the  plaintiff  is  admitted.  Now  on  looking 
at  the  answer  of  the  Davidsons,  I  find  that  the 
title  is  not  admitted.  It  has  been  urged  that  a 
sufficient  admission  can  be  found  in  the  answer 
of  the  defendant  Graham ;  but,  although  this 
may  be  so,  it  cannot  bind  the  other  defendants. 
The  application  is  made  by  the  plaintiffs  against 
the  defendants,  the  Davidsons,  as  the  represent- 
atives of  a  deceased  executor;  and  although 
it  may  be  perfectly  true  that  Graham  may  ad- 
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mit  the  plaintiff's  title,  still  if  the  Davidsons  do 
not,  the  application  cannot  be  granted.  [His 
Honor  then  read  a  passag^e  from  the  answer  of 
the  Davidsons,  in  which  they  stated  they  could 
not  say  whether  the  plaintiff  was  the  tlurd  son 
of  the  testator's  niece,  and  then  continued.] 
The  title  not  beinj?  admitted,  I  can  make  no 
order  against  the  Davidsons. 

Richards  asked  for  the  costs  of  his  clients, 
but  his  Honor  said,  he  did  not  think  the  mo- 
tion ought  to  be  refused  with  costs,  because 
Graham  admitted  the  pluntiff's  title. 

Munro  v.  Graham^  August  4th,  1840. 

Guff  n'lT  %fnr||. 

[Before  the  Four  Judges.] 

EJECTMENT. — BVIDBNCB. — MOIITGAQB. — 
SURRENDER  OF  COPYHOLD. 

« 

j4  deed  of  mortgage  contained  the  following 
stipulation:  "that  d.  B.  shall,  during  hts 
occupntion,  pay  for  the  same  to  J.  (i.  (Mtf 
mortgagee),  thr  yearly  rent  or  sum  of 
60/.,'*  and  then  went  on  to  giee  "  the  same 
remedy  for  the  recovery  of  the  said  sum  as 
a  landlord  has  for  the  recoveru  of  his  rent, 
provided  that  nothing  herein  shall  prejudice 
J.  G.  in  his  right  to  entrr  and  take  posses- 
sion of  the  premises,  and  to  evict  J.  B.  a/ 
any  time  after  default:^*  Held,  that  this 
clause  ^d  not  create  the  relation  rf  landlord 
and  tenant,  but  merely  added  a  remedy  to 
that  which  the  mortgagee  had  before,  so 
that  ejectment  was  maintainable  after  a 
distress  made. 

Where  a  surrender  has  taken  place  out  of 
Court,  and  an  admittance  has  afterwards  \ 
been  made  thereon,  the  court  rolls  are  the 
best  evidence  of  that  surrender  and  admit- 
tance, and  may  be  received  in  evidence  for 
the  purpose  of  proving  such  surrender, 
though  they  are  without  a  stamp. 

This  was  an  action  of  ejectment,  and  the 
verdict  having  been  for  the  lessor  of  the  plain- 
tiff, a  rule  fur  a  nonsuit  was  obtained,  on  ihe 
ground  that  there  was  no  sufficient  evidence 
of  the  plaintiff 's  title.  At  the  trial  of  the  cause 
in  Norfolk,  before  Mr.  Justice  Vaughan,  an 
original  surrender  made  out  of  Court,  by  Bur- 
gess, the  former  tenant,  to  Garrod,  was  ten- 
dered in  evidence,  but  was  objected  to  on  the 
ground  that  it  was  not  properly  stamped.  To 
supply  the  evidence  thus  ohjected  to,  the  court, 
rolls  themselves,  on  which  this  surrender  was 
enrolled,  were  offered,  but  they  were  also  ob- 
jected to  \  because  as  this  was  a  surrender  out 
of  Court,  the  court  rolls,  which  were  only 
made  up  from  some  other  document,  could 
not  be  evidence  of  such  a  surrender.  The 
learned  Judge  admitted  the  evidence,  and  the 
rule  was  subsequently  obtained  on  that  ac- 
count. The  rule  was'  also  drawn  up  as  for  a 
new  trial,  on  the  ground  that  there  had  been  a 
distress  made,  affirming  the  tenancy  ;  and  the 
question,  therefore,  intended  to  be  raised  was, 
whether  the  relation  of  landlord  and  temmt 
existed  between  these  parties.  The  mortgage 
deed  executed  between  the&e  parties  contained 


the  following  clause  of  dutress :  **  Provided 
that  if  •/.  B.  shall,  on  the  11th  of  JaDuary,  pay 
to  •/.  G.  the  sum  of  860/.  with  interest,  &c. 
and  all  such  sums,  &c.  and  interest  shall 
at  any  time  or  times  hereafter,  during  the  con- 
tinuance of  such  security,  become  doe  and 
owing  from  J.  B.  to*/.  G.,  then  these  presents, 
and  the  bond,  &c.  shall  be  void,  otherwiae,  &c. 
and  it  is  declared  and  agreed  between  the  par- 
ties, that  J.  B,  shall,  during  his  occnpatioD, 
pay  for  the  same  to  J,  G.  the  yearly  rent  or 
sum  of  60/."  And  the  deed  went  on  to  give 
"  the  same  remedy  for  the  recovery  of  the  said 
sum  as  a  landlord  has  for  the  recovery  of  his 
rent,  provided  that  nothing  herein  shall  pre- 
judice •/.  G.  in  his  right  to  enter  and  take 
possession  of  the  premises,  and  to  evict  •/.  B, 
at  any  time  after  default."  The  distress  was 
levied  in  November,  1837.  The  demise  in  the 
declaration  was  in  April,  18.38,  and  the  plain- 
tiff was  not  admitted  till  July,  1838. 

Mt.  Serjeant  Storks  and  Mr.  Byles  shewed 
cause.  The  presentment  in  Court  of  a  sur- 
render previously  made  out  of  Court,  makes 
that  surrender  an  original  act  of  the  Court, 
and  the  roll  becomes  an  original  entry,  aod 
does  not  require  a  stamp.  48  Geo.  3,  c.  149. 
Doe  d.  Priestley  v.  Callaway,*  where  the  draft 
of  un  entry  produced  from  the  muniments  of 
the  manor  was  admitted,  and  the  parol  testi- 
mony of  the  foreman  of  the  homage  jurv  was 
received  iu  support  of  it.  It  is  clear,  there- 
fore, that  the  roll  itself  must  be  evidence  of 
such  surrender  and  presentmeut.  The  sur- 
render being  thus  perfectly  proved  in  one  wav, 
no  objection  arises  that  it  was  also  proved  m 
another  way,  which  might  have  been  perfect  if  it 
bad  stood  alone,  but  which  cannot  impeach 
the  proper  proof  of  it,  that  has  been  otherwise 

given.  [Mr.  Justice  Patteson  referred  to  Doe 
.  Hawthorn  v.  Mee.^]  That  case  shews  that 
where  a  surrender  is  made  out  of  Court  by  a 
deed  of  surrender,  the  copy  of  the  court  roll 
is  evidence  of  that  surrender,  though  the  48 
Geo.  3,  c.  149,  requires  that  in  such  cases  the 
deed  of  surrender,  or  a  memorandum  thereof, 
(and  though  the  court  roll  itself  is  not  stamped,) 
shall  be  stamped.  With  reference  to  this  last 
part  of  the  case,  it  was  also  there  declared  that 
the  Court  could  not  depart  from  the  ordinary 
rules  of  evidence,  though  by  adhering  to  them 
the  revenue  might  be  injured.  As  to  the  other 
point,  the  clause  of  distress  in  this  lease  does 
not  create  a  tenancy  in  the  ordinary  sense  of 
that  term,  but  merely  gives  a  remedy  for  pay- 
ment of  the  interest,  similar  to  that  of  a  land- 
lord for  rent ;  or  if  it  does  create  a  tenanc7, 
then  it  is  clear  that  after  the  distress  taken 
here,  and  before  the  ejectment  brought,  there 
was  another  breach,  namely,  the  non-payment 
of  another  sum  of  money,  on  which  the  eject- 
ment may  be  maintained ;  and  in  either  case 
the  objection  is  answered. 

Mr.  Kelly  in  support  of  the  rule. — ^Thclast 
point  may  more  conveniently  be  first  discussed. 

»  6  Barn.  &  Cr.  484 ;  9  Dowl.  &  Ryl.  618 
»>  1  N(.v.  &  M.  424 ;   S.  C.  nom.  Dv 
Cawthorne  v.  Mee,  4  Barn.  &  Ad.  6)7. 
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The  clause  in  the  mortgage  deed  dres  amount 
to  the  creation  of  a  tenancy,  and  the  plaintiff 
by  distraining  has  treated  the  party  as  his 
tenaot ;  he  has  himself  put  a  construction  on 
the  deedy  and  cannot  now  retract  it.  The  word 
'* reserve"  can  only  be  applicable  to  rent; 
there  is  no  stipulation  as  to  tbe  mode  in  whicb 
the  surplus  that  may  be  obtained  under  the 
distress  is  to  be  made  use  of  in  reduction  of 
the  debt  secured  by  the  mortgage,  and  the 
power  of  distress  stands  therefore  a  mere  naked 
power  of  distress^  such  as  exists  between  land- 
lord  and  tenant.  The  plaintiff  might  distrain 
for  more  than  was  due«  and  as  it  is  contended 
on  the  other  side,  have  at  the  same  time  a  right 
to  turn  the  defendant  out  of  possession.  These 
two  rights  would  be  inconsistent  with  each 
other,  and  both  cannot  therefore  be  allowed 
to  the  plaintiff.  The  interest  becoming  due 
after  a  aistress,  does  not  make  a  new  breach 
of  the  covenant  in  the  mortgage  deed,  so  as 
to  incur  a  forfeiture,  and  ^ive  the  plaintiff  a 
new  ri^ht  to  enter  and  evict  the  defendant. 
[Mr.  Justice  Patieson. — ^There  are  no  words 
of  demise  in  the  deed,  nor  is  there  any  thing 
said  as  to  the  defendant  having  the  right  to 
occupy  so  long  as  he  pays  the  rent.]  But  that 
is  implied ;  now  as  to  tbe  proof  of  the  surrender. 
There  was  no  denoting  stamp  on  the  surrender, 
which  there  ought  to  have  been,  as  it  was  a 
surrendflr  taken  out  of  Court.  In  order  to 
prove  a  copyhold  title  so  as  to  recover  in 
i^ectment,  it  is  absolutely  necessary  that  tbe 
plaintiff*  should  prove  the  surrender  itself,  and 
the  admittance  on  that  surrender.  Tbe  proof 
of  one  part  alone,  namely,  the  entry  of  tbe 
surrender  on  the  court  roll,  will  not  be  suf- 
ficient. Here,  the  surrender  being  out  of 
court,  was  not  proved  bv  the  entry  on  the 
court  rolL  The  roll  itself  is  only  secondary 
evidence  of  the  surrender,  and  all  the  cases 
shew  that  where  a  surrender  is  given  in  evi- 
dence, the  document  which  is  to  prove  it  ought 
to  have  a  denoting  stamp. 

Lord  Denman,  C.  J. — ^This  is  an  ejectment 
brought  by  a  mortgagee,  and  one  question  is 
whether  he  had  forfeited  the  right  to  bring  it 
in  consequence  of  a  particular  pro? ision  in  a 
deed  to  the  following  effect,  (His  lordship  read 
the  clause  in  the  mortgage  deed).  The  sum 
thus  secured  as  rent,  was  not  precisely  the 
amount  of  interest  which  was  to  be  secured  by 
the  mortgage.  In  the  deed  is  the  further 
stipulation,  that  this  reservation  of  rent  shall 
not  prejudice  the  right  of  the  mortgagee  to 
enter  and  take  possession  of  the  house  and 
premises  mortgaged,  and  to  evict  therefrom 
the  mortgagor  (whom  the  defendant  repre- 
sents) at  any  time  after  default  made  in  the 
payment  of  the  money  thereby  secured.  This 
language  is  not  quite  correct,  but  still  it  is 
ca|Mble  only  of  one  construction,  and  that  is 
that  though  there  are  words  introduced  in 
another  part  of  the  deed,  which  might  appear 
to  create  the  relation  of  landlord  and  tenant, 
and  80  prevent  the  plaintiff  as  mortgagee,  from 
levying  for  what  is  due,  and  at  the  same  time 
evicting  for  the  default ;  yet,  here  is  an  express 
provision,  that  whatever  may  be  done  under 


the  power  in  the  deed,  the  mortgagee  shall  not 
be  prejudiced  in  his  rii(ht  to  enter  and  take 
possession ;  he  has,  therefore,  the  same  rights 
under  the  deed  as  he  had  before  tbe  distress. 
The  word  reserve  is  referred  to.  as  having  a 
particular  meaning,  but  tbe  fact  of  such  a 
power  having  been  acted  on,  shall  not,  by  tbe 
very  terms  of  the  deed,  prevent  tbe  mortgagee 
from  recovering  against  tbe  mortgagor  in  tbe 
same  manner  as  if  there  had  never  been  a  dis- 
tress. This  is  the  only  reasonable  construction 
to  put  on  the  proviso,  and  it  shews  that  the 
mortgagee  has  established  a  sufficient  title  to 
maintain  this  ejectment.  There  is  another  ob- 
jection as  to  the  evidence ;  this  is  a  case  of  an 
admittance  to  a  copyhold  estate.  1  he  court 
rolls  are  produced  as  proof  of  the  surrender, 
and  on  the  one  hand  it  is  alleged  that  that 
proof  is  sufficient,  while  on  the  other  it  is 
said,  that  there  were  other  deeds  connected 
with  this  surrender,  and  that  these  other  deeds 
ou^bt  to  have  been  produced.  They  were 
onered  in  evidence,  but  they  were  not  upon  a 
proper  stamp ;  they  were  objected  to  on  that 
account.  The  first  question  then  b,  whether 
tbe  first  document,  tbe  deed  of  surrender  which 
was  made  out  of  court,  ought  not  to  have  a 
denoting  stamp,  and  cases  were  cited  where 
the  necessity  of  having  such  a  stamp  had  been 
established.  These,  however,  do  not  exactly 
apply  here,  for  here  the  proof  of  the  surrender 
is  not  by  the  production  of  the  deed  of  sur- 
render, which  might  give  rise  to  the  argument 
about  the  denoting  stamp,  but  by  the  produc- 
tion of  the  court  rolls,  which  are  made  to 
constitute  the  plaintiff's  title,  and  which  do, 
in  my  opinion,  sufficiently  make  it  out.  I 
think,  on  the  whole,  that  it  is  clear  that  evi- 
dence was  put  in  of  a  nature  sufficient  to  make 
out  the  title  of  the  plaintiff,  and  to  sustain  the 
verdict. 

Mr.  Justice  Paiieson. — ^Tliis  is  a  question  of 
the  construction  of  a  provision  in  a  mortgage 
deed,  of  a  kind  not  generally  inserted  in  such 
deeds.  This  provision  may  be  a  very  proper 
one,  but  at  first  sight  it  seems  rather  difficult 
to  deal  with  it ;  for  when  we  talk  of  the  reser- 
ving rent,  I  do  not  quite  understand  how  that 
can  be,  without  the  existence  of  tbe  relation 
of  landlord  and  tenant.  We  know  that  where 
deeds  convey  the  fee  simple  to  a  person  in 
whose  favour  a  mortgage  is  granted,  the  pay- 
ment of  the  money  thereby  secured  is  not  a 
reservation  of  rent,  but  a  rent-charge.  This, 
however,  does  not  appear  to  be  a  rent-charge. 
I  do  not  see  huw  these  clauses  in  the  deed  can, 
according  to  our  ordinary  construction  of  such 
clauses,  have  any  operation  without  there  being 
the  relation  of  landlord  and  tenant.  But  then 
comes  the  question,  whether  such  was  the  in- 
tention of  tbe  parties.  Something  or  other 
must,  it  is  clear,  be  put  into  the  mortgage  to 
enable  the  mortgagee  to  ensure  to  himself  the 
regular  payment  of  what  is  due  to  him.  What 
has  been  put  in  here  gives  him  more  than  or- 
dinary remedy.  This  clause  carefully  provides 
that  tbe  mortgagee  may  distrain  on  the  mort- 
gagor, and  yet  may  afterwards  treat  bim  as  a 
trespasser,  and  eject  him.    Though,  therefore. 
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there  may  be  difficulties  in  dealing  with  r 
clause  framed  in  these  i^eneral  terms,  yet  the 
object  here  cannot  well  be  doubted.  The  ef- 
feet  of  the  latter  part  of  the  proviso  is^  that 
though  the  mortgagee  may  distrain  as  a  land- 
lord, yet  that  his  rights,  in  other  respects  se. 
cured  by  the  deed,  shall  not  be  affected  thereby; 
in  short,  that  the  mortgagor  is  at  his  mercy  at 
any  time.  That  seems  to  me  to  be  the  inten- 
tion and  meaning  of  this  clause.  It  is  put  in 
for  the  benefit  of  the  person  lending  the  money, 
and  is  so  put  in  by  the  consent  of  the  mort- 
gagor, who  wished  to  add  something  to  the 
remedy  which  he  had  before.  This  is  the  in- 
terpretation which,  on  the  whole,  we  are  bound 
to  give  to  the  clause.  Then  comes  the  ques- 
tion, whether  tliis  stamp  on  the  surrender  is 
sufficient  ?  I  think  that  it  being  admitted  that 
the  rolls  of  the  manor  are  the  proper  evidence 
of  ^a  person  being  a  tenant  of  the  manor,  we 
must  consider  that  there  is  an  end  of  that 
question.  A  copy  of  the  court  rolls  may  be 
fl^iven  in  evidence,  but  then  it  must  have  a 
stamp  as  such.  But  if  the  rolls  thetnselves  are 
the  best  evidence  that  can  be  given,  how  can 
there  be  an  objection  that  no  other  evidence 
was  given  f  I  do  not  mean  that  the  rolls  are 
conclusive  evidence.  I  do  not  mean  to  say 
that  it  was  not  con)petent  for  the  party  to  shew 
that  there  had  not  been  a  projper  stamp  on  the 
instrument  of  surrender  itself;  such  a  stamp  as 
must  be  impressed  on  it  before  it  can  be  en- 
tered on  the  court  rolls.  Here  it  seems  the 
stamp  was  a  proper  ad  valorem  on  the  deed 
which  contained  the  copy.  There  was  also  a 
stamp  on  the  surrender,  sufficient  for  it  as  a 
surrender — that  was  a  stamp  of  1/.  But  then 
it  is  said  that  it  had  not  a  denoting  stamp, 
wliich  it  ought  to  have  had,  as  being  a  sur. 
render  taken  out  of  Court.  If  it  had  been  re- 
quired for  the  purposes  of  evidence,  it  ought 
to  have  had  that  stamp,  but  that  is  not  neces- 
sary here,  for  that  document  was  not  required 
to  oe  given  in  evidence,  as  the  party  relied  on 
the  roll  itself.  The  plaintiff,  therefore,  has 
shewn  a  good  title  to  maintain  ejectment,  and 
has  sufficiently  proved  his  title.  The  rule 
must  consequently  be  discharged. 

Mr.  Justice  fTtiiiams  concurred. 

Rule  discharged. — Doe  d.  Garrod  v.  Oltley 
and  another,  assignees  of  Harper,  a  bankrupt, 
T.T.  1840.    Q.B.F. 


WITNESS. — SCBPCENA    AD    TESTIFICANDUM.— 
DISOBEDIENCE. — CALLING. 

I/"  it  can  be  proved  that  a  witness  who  has  been 
subpoenaed  is  at  such  a  distance  from  the 
Court  as  to  be  unable  to  attend  the  cause 
when  the  trial  comes  on,  that  is  sufficient 
to  entitle  the  plaintiff  to  bring  his  action 
against  him,  although  he  has  not  been  called 
on  his  subpoena, 

Crowder  and  Swann  shewed  cause  against 
a  rule  »t«i  obtained  by  Busby,  for  setting  aside 
the  nonsuit  in  this  case,  and  for  a  new  trial 
It  was  an  action  on  the  case  for  not  attending 
to  give  evidence  in  obedience  to  a  writ  of  sub- 


poena  duces  tecum.  The  defendant  pleaded 
not  guilty,  and  other  pleas,  denying  certsin 
allegations  in  the  declaration,  but  there  was  oo 
plea  alleging  that  he  had  not  been  called 
upon  the  subpoena.  At  the  trial,  before  Lord 
Abinger,  C.  B.,  at  the  sittings  after  Hilarv 
Term,  it  was  opened  by  the  counsel  for  the 
plaintiff's,  that  the  defendant  had  not  been 
called  upon  his  subpoena,  but  that  it  would  be 
satisfactorily  shewn  that  he  was  absent  from 
Court  when  the  cause  was  called  on,  and  that 
in  consequence  of  such  absence  the  record  was 
withdrawn.  Upon  this  his  Lordship  expressed 
an  opinion  that  to  render  the  defendant  liable 
it  was  necessary  to  prove  that  he  had  been 
called  on  his  snopoena,  and  the  plaintifis  were 
nonshited  upon  the  admission  by  defendant's 
counsel  that  such  evidence  could  not  be  ^ven. 

Crowder  and  Swann  submitted  that  the  non- 
suit was  right,  as  it  appeared  that  the  defen- 
dant had  not  been  called  on  his  subpoena. 

Lord  Abinger,  C.  B. — How  did  it  become  s 
question  offset  whether  he  was  called  or  not? 
There  was  no  plea  on  the  record  idl^ing  that 
the  defendant  had  not  been  caUea  on  his 
subpoena. 

Parke,  B. — ^The  declaration  does  not  allege 
that  the  defendant  was  called.  If  the  calling 
be  essential,  the  objection  would  properly  be 
to  the  dechuration  for  the  omission  of  that  alle- 
gation. 

Crowder, — ^That  would  be  so  if  the  dedara- 
tion  had  merely  alleged  that  the  defendant  did 
not  '*  appear,*'  but  the  allegation  is,  that  he 
did  not  "  appear  according  to  the  said  writ  of 
subpoena."  The  duty  imposed  upon  a  witnes» 
by  the  writ  is  conditional,  namely,  to  appear  if 
called  upon  in  Court ;  and  as  the  plea  of  not 
guilty  denies  the  breach  of  doty,  the  question 
whetner  the  defendant  was  cailled  or  not  is 
raised  by  that  nlea.  A  plea,  simply  denving 
that  he  was  cailled,  might  have  been  baa,  as 
amounting  to  the  plea  of  not  guilty. 

Lord  Abinger,  C.  B. — The  first  question  is, 
whether  a  caiuing  upon  a  subpoena  is  necessary 
in  any  case,  and  if^  necessary  in  some  cases, 
whether  it  be  necessary  when  the  witness,  at 
the  time  he  is  wanted,  is  actually  absent  from 
Court,  when  such  a  ceremony  must  be  per- 
fectly nugatory.  At  nisi  prius,  I  confess,  I 
had  a  strong  opinion  of  the  necessity  of  so 
calling  a  witness,  on  account  of  the   uniform 

Eractice  of  doing  so.  A  witness  who  cannot 
e  seen,  or  might  not  be  found  in  Court,  will 
sometimes  make  his  appearance  m  the  witness 
box  when  called  upon  his  subpoena. 

Crowder.  —  Malcolm  ▼.  Aajr,*  where  the 
Court  of  Common  Pleas  refused  to  grant  an 
attachment  for  disobedience  to  a  snbpoena, 
because  the  witness  had  not  been  called  upon 
his  subpoena,  may  perhaps  be  considered  to  be 
shaken  by  Barrow  v.  Humphries^  and  Dison  r. 
Leef  but  neither  of  these  cases  is  an  express 
decision  to  the  contrary  of  Malcolm  T.  Kay,  as 
they  were  determined  upon  the  merits.    In 
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Hopper  V.  Smith*'  the  witness  was  called  ac- 
coitunff  to  the  UQiform  practice.  The  course 
of  practice,  and  the  usual  precedents^  shew 
that  the  law  requires  such  a  proceeding.  The 
rule  is  one  of  great  convenience,  and  founded 
upon  ffood  reason,  for  a  witness  may  be 
watched  out  of  Court  for  a  short  time,  the 
cause  may  then  be  designedly  called  on  during 
his  absence,  and  the  mere  fact  of  such  absence 
at  the  moment  may  be  adduced  as  an  act  of 
disobedience  to  the  writ,  whereas  the  time  oc- 
cupied in  calling  him  upon  it  might  be  sufficient 
to  enable  him  to  make  his  appearance  in  strict 
obedience  to  the  writ,  that  is,  for  the  purpose 
of  giving  evidence. 

7%etiger  and  Bushy  supported  the  n^e,  and 
submitted  that  the  duties  of  a  witness  are  pre- 
scribed by  the  writ  of  subposna.  Upon  this 
principle  it  was  held,  in  Collins  ▼.  Godefroy^^ 
that  a  witness  roust  attend  without  a  compen- 
sation for  loss  of  time ;  and  in  MuUett  v.  aunt} 
that  he  is  guilty  of  disobedience  if  absent  when 
the  cause  comes  on,  and  before  the  jury  are 
sworn,  and  consequently  before  he  can  give 
evidence.  Amery  v.  Long^  may  also  be  re- 
ferred to,  as  illustrative  of  the  same  principle. 
Then  what  is  the  requisition  of  the  writ  as  to 
the  time  of  the  witness's  appearance  ?  It  con- 
tains a  stringent  command,  that  ''all  other 
things  being  set  aside,  and  ceasing  every  ex- 
cuse," he  appears  in  Court  on  a  day  nanied, 
and  from  day  to  day  until  the  cause  be  tried. 
The  requisition  is  absolute,  not  conditional. 
The  proposition  contended  for  on  the  other 
side,  that  he  may  absent  himself  until  the  mo  • 
ment  when  he  is  formally  called  upon  by  the 
officer  of  the  Court,  is  totally  at  variance  with 
the  writ. 

AHerson^  B.— -The  difficulty  put  upon  you 
by  the  other  side  is,  that  ''appear"  means 
upon  a  view  of  the  whole  writ,  "  appear  when 
allied  upon,''  the  object  of  the  writ  bemg,  to 
procure  for  the  paity  issuing  the  writ  the 
benefit  of  the  witness's  testimony,  when  it  is 
required. 

'fhesiger. — ^That  would  not  shew  that  the 
calling  him  on  the  writ  is  essential,  for  Mullett 
V.  Hunt  is  a  clear  authority  that  the  absence  of 
the  witness  before  the  time  when  his  testimony 
u  required,  is  a  disobedience  to  the  writ. 
Calling  him  therefore  upon  his  subpoena,  is  not 
a  condition,  precedent  to  his  ooligation^  to 
appear,  but  a  convenient  mode  of  ascertaining 
his  presence  or  absence  at  a  particular  time. 
Res  V.  Stutchfi^  Dunm  v.  Lee/  were  also  re- 
ferred to. 

Lord  Ahnger,  C.  B.— -The  rule  must  be 
absolute  for  a  new  trial,  although  we  do  not 
wish  to  be  understood,  as  laying  down  a  rule 
that  an  action  is  muntdnable  in  every  case^  of 
the  i^ence  of  a  witness,  at  any  time  during 
an  assizes  or  sittings.     The  subpoena  requires 
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a  witness  to  appear  from  day  to  day,  and  his 
presence  there  is  a  duty  whicli  he  owes  to  the 
Court ;  but  as  regards  the  party  summon- 
ing him,  it  is  sufficient  if  the  witness  appears, 
and  is  ready  when  wanted  to  give  eviuence. 
We  are  of  opinion  that  the  ceremony,  of 
calling  the  witness  is  not  essential  to  the  cause 
of  action,  but  merely  proof  that  he  is  not 

firesent  if  he  fails  to  appear  at  the  proper  time, 
f  a  witness  was  known  to  be  abroad  when  the 
trial  came  on,  he  would  be  equally  disobedient 
to  the  writ,  whether  he  was  called  or  not. 
Calling  him  would  therefore  be  only  a  conve- 
nient mode  of  proring  the  absence  of  the  wit- 
ness. We  think  therefore  that  a  new  trial 
ought  to  take  place. 

Parke,  B.,  concurred  in  the  opinion  of  the 
Lord  Chief  Baron.  The  (question  was,  what 
was  sufficient  proof  of  the  witness  being  absent 
contrary  to  the  exigency  of  the  writ  ?  He  was 
of  opinion,  that  it  was  not  absolutely  necessary 
to  call  the  mtness  on  his  subpoena  ;  perhaps, 
that  course  might  be  convenient,  in  order  to 

Erove  that  the  witness  did  not  appear,  but  if 
e  was  at  a  considerable  distance  from  the 
Court,  it  would  be  useless  as  a  warning  to  the 
witness.  Possibly  the  objection  in  the  present 
case  would  have  been  more  properly  taKen  by 
a  demurrer  to  the  declaration,  but  after  ver- 
dict it  would  be  inferred  that  all  necessary 
eridence  to  shew  that  the  witness  had  been 
disobedient  to  the  writ,  had  been  adduced. 

Alderson,  B.  concurred.  The  object  of  the 
ceremony  of  calling  the  witness  on  his  subpoena 
was,  to  render  that  quite  certain,  which  might 
be  left  doubtful  by  other  eridence. 

Rolfe,  B.— f  n  a  case  of  this  kind,  it  is  to  be 
observed  that  the  writ  only  demands  the  pre- 
sence of  the  witnesses,  in  order  to  give  eridence, 
without  stating  anything  as  to  his  being  called. 
Cidling  therefore,  could  not  be  considered  as 
the  essential,  or  the  only  mode  of  shewing  that 
he  was  absent. 

Rule  absolute.— ^moff/  and  another  v. 
Crook,  T.  T.  1840.    Exch. 


NOTICES  OF  MOTIONS  RELATING 
TO  THE  LAW  FOR  THE  NEXT 
SESSION  OF  PARLIAMENT. 

Major  Chetteynd, — Select  Committee,  to  in- 
quire into  the  administration  of  the  Law,  Civil 
as  well  as  Criminal,  and  especially  on  the 
Circuits. 

Mr.  i?trar/.— -Bill  to  extend  the  Copyright  of 
Designs  for  Articles  of  Manufacture. 

M  r.  Ewart, — Proposed  Resolutions,  as  to 
Private  Bill  Committees,  and  Select  Com- 
mittees : 

1.  That  it  is  esroedient  that  Committees  on 
Private  Bills  should  be  approximated,  more 
nearly  than  they  now  are,  to  judicial  trilm- 
nals,  and  exempted,  as  much  as  possible 
from  all  motives  of  local  and  personal 
interest : 
And  that  the  responsibility  and  efficiency  of 
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Commiltees  of  this  House  would  be  pro- 
moted by  dirainisbing  the  number  of 
members  composing  tbem. 

2.  Tliat,  with  a  view  of  attaining  these  ob- 
jects, the  number  ef  members  comprising 
Committees,  on  opposed  Private  Bills,  be 
reduced  to  seven : 

3.  That  such  seven  members  be  appointed 
by  the  Committee  of  Selection,  after  the 
second  reading  of  such  Bills : 

But  that,  previous  to  such  appointment,  the 
Committee  of  Selection  do  ascertain  from 
each  of  such  seven  members  that  he  is 
willing  to  serve,  and  that  he  is,  neither 
through  his  constituants,  nor  himself  per- 
sonally, interested  for  or  against  the  Bill 
in  question : 

And  that,  in  case  he  is  unable  to  serve,  or  is 
interested  as  aforesaid,  the  Committee  of 
Selection  do  appoint  some  other  member 
to  serve  in  place  of  him. 

4.  That  the  (Jommittee  of  Selection  appoint 
no  member  to  serve  on  more  than  one 
such  Private  Bill  Committee  at  a  time. 

5.  That  the  number  of  members  composing 
Select  Committees  be  likewise  reduced  to 
seven ;  except  on  special  cause  shewn  to 
the  satisfaction  of  the  House  for  extending 
the  number  to  more  than  seven. 

6.  That,  previous  to  the  naming  of  any  such 
Select  Committee,  the  member  who  moves 
for  its  appointment  shall  communicate 
with  the  Committee  of  Selection ;  in  order 
to  avoid,  as  much  as  possible  the  appoint- 
ment of  members  to  serve  on  such  Select 
Committee  who  may  already  be  fully  occu- 
pied by  a  Private  Bill  Committee,  or  by 
other  Select  Committees. 

Sir  Charles  Grey. — Bill^o  explain  and  amend 
some  provisions  of  the  Act  5  &  6  Will.  4,  c.  76, 
intituled,  "  An  Act  to  provide  for  the  regula- 
tion of  Municipal  Corporations  in  England  and 
Wales. 

Mr.  Hawes.—WX  to  disqualify,  after  the 
present  Parliament,  persons  homing  certain 
judicial  offices  from  being  elected  or  sitting  as 
Members  of  the  House  of  Commons. 

Mr.  Hodges. — ^That  he  will,  at  the  com- 
mencement of  the  next  Session  of  Parliament, 
again  introduce  a "  Bill  to  amend  the  laws 
relating  to  the  Constabulary  Force  in  England 
and  Wales." 

Mr.  Hodgson  Hinde, — To  propose  the  modi- 
fication of  the  standing  order  which  requires 
the  promoters  of  Railways  to  make  a  deposit 
of  ]0/.  percent,  on  the  capital  to  be  raised. 

Mr.  Hume. — liill  to  alter  and  amend  the 
Reform  Act  for  England  and  Wales,  C2  &  3 
Wm.  4,  c.  45),  so  as  to  extend  the  suffrage  to 
all  householders,  and  to  all  occupants  of 
parts  of  houses  rated  to  the  poor ;  to  afford 
protection  to  the  Voters  against  intimidation 
and  bribary  j  to  shorten  and  fix  the  duration  of 
Parliaments. 

Mr.  Fltzrou  Kelly, —  Bill  for  the  further 
Abolition  of  the  Punishment  of  Death. 

Mr.  Fitzroy  Kelly, — ^To  call  the  attention  of 
the  House  to  the  subject  of  Secondary  Punish- 
ments under  the  Law  as  now  administered. 


Mr.  Fttzro^  A>%.^Billto  enable  the  Free- 
men of  certain  Boroughs  to  vote  in  the  election 
of  Town  Councillors  for  such  Boroughs. 

Mr.  Langdate, — ^To  bring  under  the  consi- 
deration of  the  House,  the  case  of  persons 
under  twenty-one  convicted  of  Felony,  mth  a 
view  of  securing  to  them,  more  especially  after 
the  expiration  of  the  term  of  their  imprison- 
ment, or  in  case  of  its  remission,  the  same 
liberty  of  conscience  which  is  secured  to  all 
other  classes  of  her  Majesty's  subjects. 

Mr.  Milnes.^WX  to  alter  and  modify  the 
restrictions  of  the  law  of  mortmain,  aa  far  as 
thev  regard  all  Spiritual  Corporations. 

]jr.  Nicholl. — ^To  move,  that  the  expense  of 
makinj^out,  printing,  and  otherwise  preparing 
or  producing  returns  for  this  House,  and 
whether  the  same  be  incurred  by  public 
Officers,  Clerks  of  the  Peace,  or  other  func- 
tionaries or  individuals,  be  indorsed  on  each 
return. 

Captain  PechelL — ^To  call  the  attention  of  the 
House  to  the  Laws  relating  to  the  Licensed 
Victuallers,  with  the  view  of  relieving  them 
from  the  several  liabilities  and  restrictious 
which  so  injuriously  affect  their  trade. 

Mr.  James  Stewart, — Address  to  her  Majesty, 
that  it  ma^  be  her  Majesty's  pleasure  to  cause 
a  Commission  to  issue  to  mquire  into  the  ex- 
pediency of  adopting  some  plan  for  Consolidat- 
ing and  Digesting  the  Common  Law  of  England, 
as  contained  in  the  Reports  of  the  Superior 
Courts  of  Law  and  Equity,  and  for  improving 
the  present  mode  of  reporting  such  dedsions. 

Sir  Edward  Sugden, — Select  Committee  to 
inquire  into  the  administration  of  Justice  in 
the  Courts  of  Chancery  and  Equity  Excheouer, 
and  in  the  House  of  Lords,  jmd  the  Juaidal 
Committee  of  the  Privy  Council,  and  to  report 
their  opinion  thereon. 

Mr.  Emerson  Tennant, — BUI  to  extend  the 
Copyright  of  Designs  for  Articles  of  Manu- 
facture. 
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We  shall  be  glad  to  receive  the  remainder 
of  the  communication  of  K.  before  we  publish 
the  first  part. 

G.  S.  will  observe,  by  our  last  week*8  num- 
ber, that  he  has  been  anticipated  by  other 
Correspondents.  We  are,  however,  obliged  to 
him. 

We  still  think  that  we  ought  not  to  under- 
take the  responsibility  of  answering  points  in 
Convevancing,  or  other  practice,  mich  seem 
properly  to    belong   to    counsel    or    special  * 
pleaders. 

We  trust  that  we  have  now  met  the  wishes 
of  our  subscribers,  as  to  the  statutes  of  Che 
last  session.  Our  next  number  will  comprise 
several  other  Law  Acts. 

The  letters  <rf  "A  Country  SoUdtor;" 
G.  H  L.|  "A  Subscriber;"  and  "Gvis," 
have  been  received. 
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CONTROUL  OVER  ftAILWAYS 


A  Select  Committee  was  appointed  in  the 
last  aeasioQ  on  railway  communication,  and  it 
WB8  moved,  and  carried  with  pne  dissentient 
voice,  by  Sir  Robert  Peel,  "  that  in  the  ab- 
sence of  any  effectual  check  from  the  opera- 
tion of  free  competition  on  their  respective 
lines,  this  Committee  thinks  it  advisable  to 
subject  this  monopoly  to  some  general  super- 
intendence and  control,  and  that  this  control 
would  be  most  advantageou^y  entrusted  to 
some  department  of  the  executive  govern- 
ment." Hie  Third  Report  of  the  Com- 
mittee explains  the  reasons  and  necessity 
of  these  resolutions,  and  we  shall  quotd  a 
portion  of  this  Report. 

**  At  the  time,  when  the  first  acts  by  which 
the  sanction  of  parliament  was  given  to  any 
extensive  lines  of  railway  communication,  the 
subject  was  very  imperfectly-  uudef stood; 
powers  were  consequently  conceded  to  these 
companies,  which  counteracted  and  render- 
ed of  no  avail  the  evident  purposes  of  the 
legislature,  whilst  on  the  other  hand  conditions 
were  imposed  on  them,  which  tended  senoasly 
to  endanger  the  safety  of  the  public,  and  to 
impair  the  e6Sciency  or  this  new  means  of  in. 
lercourse.  The  original  error  consisted  in  a 
total  misapprehension  of  the  best  means  of 
providing  locomotive  power  on  railways :  par- 
liament tft  first  considered  that  this  might  be 
safely  left  iq  be  supplied  by  public  competi- 
tion ;  and  its  measures  were  accordingly  framed 
with  the  view  of  affording  a  free  scope  to  all 
persons  who  miffbt  be  willing  to  engage  in 
such  an  undertakmg.  The  general  impression 
of  parUament  appears  to  have  been,  that  there 
existed  a  close  analogy  between  the  principles 
which  govern  the  means  of  conveyance  by 
railway  and  by  canal,  and  this  indeed  appears 
to  hwe  bees  the' opinion  of  the  railway  pro- 

grietors  tfaemtelves ;  parties  soliciting  railway 
ills  have  frequently  declared  that  they  re- 
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quired  no  monopoly,  that  they  considered 
themselves  to  be  merely  toll  proprietors,  and 
that  it  was  neither  their  desire,  nor  for  their 
interest,  to  undertake  the  conveyance  of  pas- 
sengers and  goods  over  the  lines  of  road  which 
they  proposed  to  construct. 

"The  legislature,  in  its  anxiety  to  prevent  a 
monopoly  which  was  not  sought  even  by  the 
promoters  of  the  bills,  enacted  that  any  person 
might  place  and  run  his  own  engines,  carriages, 
and  waggons  on  a  ndlway,  subject  to  the  pay- 
ment of  certain  tolls,  but  under  such  regula- 
tions as  might  be  made  by  the  company.  With 
the  same  view  it  was  provided  that  the  owners 
and  occupiers  of  adjoining  lands  should  have 
free  access  to  the  railway,  and  might  make 
branch  lines  to  join  the  company's  line,  in 
which  case  the  company  slioyld  be  bound  to 
make  an  opening  for  the  branch  Hne,  charging 
the  cost  of  this  work  to  the  parties  requiring 
the  accommodation.    Rights  were  also  given 
to  lords  of  manors  and  other  owners  of  con- 
tiguous land  to  erect  wharfs,  and  they  were 
further  empowered  to  use  the  railway  as  far  as 
their  own  land  extended,  without  being  liable 
to  any  payment  of  toll,  (a  privilege  obviously 
useless,  except  under  the  supposition  that  such 
land-owners  need  not  apply  to  the  company  for 
locomotive  power);  while  the  beneficial  use 
which  they  might  make  of  railways,  in  the 
cheap  conveyance  of  their  produce  to  a  distant 
market,  and  in  bringing  manure  and  materials 
for  their  lands  and  buildings,  was  frequently 
stated  to  be  the  chief  inducement  for  allowing 
their  property  to  be  intersected,  and  their  lands 
purchased. 

"  Parliament,  in  pursuance  of  the  same  erro- 
neous view,  considered  that  it  had  sufficiently 
provided  for  the  interests  of  the  public,  when 
it  had  limited  the  amount  of  tolls,  aud  enacted 
that  these  should  be  regularly  published,  by 
being  affixed  in  conspicuous  parts  of  the  toll- 
houses ;  rates  for  the  carriage  of  various  ar- 
ticles, such  as  limestone,  coal,  manure,  timber, 
corn,  cotton,  &c.  were  evidently  limited  with 
the  same  intention  of  guarding  the  public 
against  an  arbitrary  charge.  It  is  obvious  that 
all  these  restrictions  and  limitations  were  use- 
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less,  except  under  the  supposition  that  there 
should  be  a  free  competition  among  the  parties 
supplying  the  locomotiTe  power." 

la  pursuance  of  t^e  recommendation  con- 
tained in  this  Report^  a  bill  was  brought  in 
which  passed  into  a  law,  and  is  now  "  an  act 
for  regulating  railways,"  3  &  4  Vict.  c.  97, 
in  which  some  salutary  provisions  are  made. 
By  8.  1  it  is  enacted,  that  after  two  months 
from  the  passing  of  the  act  (1 0th  August 
1840),  no  railway,  or  portion  of  any  railway, 
shall  be  opened  for  the  public  conveyance 
of  passengers  or  goods  until  one  calendar 
month  after  notice  in  writing  of  the  inten- 
tion of  opening  the  same  shall  have  been 
given  by  the  company  to  whom  such  rail- 
way shall  belong,  to  the  Board  of  Trade ; 
and  Ts.  2)  if  any  railway,  or  portion  of  a 
railway,  shall  be  opened  without  notice,  a 
penalty  of  50/.  for  every  day  during  which 
the  same  shall  continue  open,  shall  be  in- 
curred.    By  s.  5,  the  Board  of  Trade  may 
appoint  inspectors,  who  may  enter  and  ex- 
amine any  railway,  and  the  stations,  works, 
and  buildings,  and  the  engines  and  carriages 
belonging  thereto  :  and  a  penalty  of  10/.  is  to 
be  incurred  for  obstructing  an  inspection. 

Besides  this  inspection,  a  further  controul 
will  be  obtained  by  the  provisions  which 
enact  that  copies  of  all  existing  bye-laws  of 
companies  shall  be  laid  before  the  Board  of 
Trade,  or  are  otherwise  to  be  void  (s,  7) ; 
and  no  future  bye-laws  shall  be  valid  till 
two  calendar  months  after  they  have  been 
laid  before  the  Board  of  Trade :  and  by  s.  9^ 
the  Board  of  Trade  may  disallow  any  bye- 
law,  and  all  provisions  of  railway  acts  re- 
quiring the  confirmation  of  bye-laws  by 
other  authorities,  are  repealed  (s.  10). 

In  order  to  enforce  the  observance  of  these 
regulations,  the  Board  of  Trade  may  direct 
prosecutions  to  be  made  under  the  act, 
(s.  11),  which  prosecutions  shall  be  under 
the  sanction  of  the  Board  of  Trade,  and 
within  one  year  after  the  offence,  (s.  12). 
The  next  clause  is  so  important,  that  we 
shall  g^ve  it  entire. 

"  And  be  it  enacted.  th:it  it  shall  be  lawful  for 
any  officer  or  agent  of  any  railway  company, 
or  for  any  special  constalile  duly  appointed, 
and  all  such  persons  as  they  may  call  to  tlieir 
assistance,  to  seize  and  detain  any  engine  driver, 
guard,  porter,  or  other  servant  in  the  employ 
of  such  company  who  shall  be  found  drunk 
while  employed  upon  the  railway,  or  commit 
any  offence  against  any  of  the  bye  laws,  rules, 
or  regulations  of  such  company,  or  shall  wil- 
fully, maliciou&ly,  or  negligently  do  or  omit  to 
do  any  act  whereby  the  life  or  limb  of  any  per- 
son passing  along  or  being  upon  the  railway 
bdonging  to  such  company,  or  the  works 


thereof  respectively,  shall  be  or  might  be  in- 
jured or  endangers,  or  whereby  the  passage 
of  any  of  the  engines,  carriages,  or  trains  shall 
be  or  might  be  obstructed  or  impeded,  and  to 
convey  such  engine  driver,  guard,  porter,  or 
other  servant  so  offending,  or  any  person 
cotinselling,  aiding,  or  assisting  in  such  offence, 
with  all  convenient  despatch,  before  some  jus- 
tice of  the  peace  for  tlie  place  within  which 
such  offence  shall  be  committed,  without  any 
other  warrant  or  authority  than  this  act ;  and 
every  such  person  so  offending,  and  every 
person  counselling,  aiding,  or  assisting  therein 
as  aforesaid,  shall,  when  convicted  before  such 
justice  as  aforesaid,  (who  is  hereby  authorized 
and  required,  upon  complaint  to  him  made, 
upon  oath,  without  information  in  writing,  to 
take  cognizance  thereof,  and  to  act  summarily  in 
the  premises,)  in  the  discretion  of  such  justice, 
be  imprisoned,  with  or  without  hard  labour, 
for  any  term  not  exceeding  two  calendar 
months,  or,  in  the  like  discretion  of  such  justice, 
shall  for  every  such  offence  forfeit  to  her  Ma- 
jestv  any  sum  not  exceeding  ten  pounds,  and 
in  default  of  payment  thereof  shall  be  impri- 
soned, with  or  without  hard  labour  as  aforesaid, 
for  such  period,  not  exceeding  two  calendar 
months,  as  such  justice  shall  appoint;  such 
commitment  to  be  determined  on  payment  of 
the  amount  of  the  penalty ;  and  every  such 
penally  shall  be  returned  to  the  next  ensuing 
court  of  quarter  sessions  in  the  usual  manner." 

On  hearing  the  case,  the  justice  of  the 
peace  is  empowered  to  send  the  case  to  be 
tried  by  the  quarter  sessions,  (s.  14). 

Persons  are  also  to  be  punished  for  ob- 
structing railways,  and  may  be  imprisoned 
for  the  offence  for  any  term  not  exceeding 
two  years,  (s.  15).  Persons  may  also  be 
punished  for  obstructing  the  officers  of  any 
railway,  or  trespassing  upon  any  railway. 
before  any  justice  of  the  peace,  and  shall 
forfeit  any  sum  not  exceeding  5/.,  or  be  im- 
prisoned for  any  term  not  exceeding  two 
months,  (s.  16). 

We  shall  probably  find  room  for  the  act 
itself  hereafter,  but  we  thought  it  right  to 
bring  its  general  scope  under  the  immediate 
notice  of  our  readers. 


PRESUMPTION  OF  SURRENDER 
OF  TERM. 


It  was  a  rule  of  Lord  Mansfield^  that  he 
would  never  suffer  a  plaintiff  in  ejectment 
to  be  nonsuited  by  a  term  outstanding  ia 
his  own  trustees,  but  would  in  such  cases  di« 
rect  the  jury  to  presume  the  surrender  of 
the  term.  Lade  v.  Holford,  3  Burr.  1416. 
Lord  Kenyon  expressed  his  approbation  of 
this  rule,  but  with  this  restriction,  that  al- 
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though  the  jury  might  presume  the  term 
surrendered,  yet  without  such  presumed  sur- 
render^  the  estate  in  the  trustee  must  pre- 
vail. Doe  y.  Stifle ,  2  T.  R.  696 :  Doe  v. 
Reade,  8  T.  R.  122  ;  Goodtitle  v.  Jonee,  7 
T.  R.  47.  The  difficulty  of  this  rule  is, 
that  it  has  been  the  long-established  prac- 
tice of  conveyancers  to  assign  satisfied  terms 
to  trustees  for  the  benefit  of  purchasers  and 
mortgagees,  as  a  protection  against  all  inter- 
mediate charges  and  incumbrances  between 
the  creation  of  the  term,  and  the  purchase 
or  mortgage;  and  this  practice  has  been 
recognized  and  sanctioned  by  the  most  emi- 
nent Judges,  as  by  Lord  Hardwicke,  1  T.  R. 
768;  and  Lord  Eldon,  6  Ves.  184. 

The  modem  doctrine  as  to  presuming  the 
surrender  of  terms,  has  been  frequently  ad- 
verted to  in  these  pages.  It  is,  that  when 
the  inheritance  is  aliened  or  dealt  with  by 
the  persons  entitled  to  the  term  without 
assigning  or  taking  notice  of  the  term;  this 
affords  a  ground  for  presuming  it  to  have 
been  surrendered.  This  rule  was  laid  down 
in  the  well-known  cases  of  Doe  d.  Burdett 
V.  Wright,  2  B.  &  Aid.  710 ;  and  in  Doe  v. 
Hilder,  2  B.  &  Aid.  782,  and  has  been  fol- 
lowed  in  several  cases,  and  carried  even  to 
a  greater  extent.  Thus  in  the  case  of 
Bartlett  v.  Doumes,  3  B.  &  C.  616,  it  was 
held  that  the  granting  of  the  office  of  a 
steward  of  a  manor  by  the  owner  of  the 
inheritance  without  the  concurrence  of  the 
trustee  of  an  attendant  term,  was  a  ground 
for  presuming  the  surrender  of  the  term. 

However,  in  a  very  late  case,  the  Court 
of  Common  Pleas  would  not  presume  the 
surrender  of  a  mortgage  term  to  the  owner 
of  the  inheritance,  in  favour  of  a  defendant 
in  ejectment,  from  the  circumstances  that 
in  1 802,  the  Court  of  Chancery  had  decreed 
a  sale  of  the  mortgaged  property  for  the 
payment  of  the  money  borrowed,  and  that 
some  sales  had  taken  place  under  the  de- 
cree, but  the  defendant  had  not  purchased 
the  land  in  question  under  the  decree,  and 
there  was  no  evidence  of  any  further  proceed- 
ings in  Chancery.  Doe  d.  Hammondv.  Cooks, 
6  Bing.  174.  And  in  the  more  recent  case 
of  Doe  V.  Plowman,  2  B.  &  Ad.  573  ;  (and 
see  Day  v.  Williams,  2  C.  &  J.  460),  when 
the  term  had  been  assigned  to  attend  in 
1780  upon  a  purchase,  and  in  1808,  the 
purchaser  settied  the  property  upon  her 
marriage,  and  afterwards  devised  the  pro- 
perty under  a  power  in  the  settlement^  but 
neither  in  the  marriage  settlement,  nor  of 
course  in  the  will,  was  any  mention  made 
of  the  term,  it  was  held  upon  an  ejectment 
by  the  heir-at-law,  that  a  surrender  of  the 


term  could  not  be  presumed-;  and  Lord 
Tenterden  observed  that  th^  doctrine  lud 
down  in  the  case  before  mentioned  had 
been  much  questioned,  and  he  inquired 
whether  such  a  term  as  this  was  usually  no- 
ticed in  a  marriage  settlement,  and  upon 
receiving  an  answer  in  the  negative,  ob- 
served, "  if  that  be  so,  there  is  no  goound 
for  presuming  that  this  term,  which  was 
assigned  to  attend  the  inheritance^  was  ever 
surrendered."  We  may,  therefore,  be  jus- 
tified, says  Sir  E.  Sugden,  3  V.  &  P.  65, 
10th  edit.,  in  considering  the  law  to  stand 
as  it  did  before  the  decision  in  Doe  v.  Hilder^ 
and  conveyancers  will  follow  the  advice  of 
Lord  Eldon,  and  not  depart  from  the* prac- 
tice which  they  have  hitherto  followed. 
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1. — BOLIVIA. 

Bbforb  proceeding  to  details,  it  may  be 
convenient  to  premise  what  are  intended  to 
be  the  common  leading  points  of  considera- 
tion in  each  of  the  different  systems  of 
American  law.  These  are,  1.  The  sources 
or  grounds  of  law.  2.  Government.  8. 
Judicial  system.  4.  Private  law,  or  civil 
regulations.  5.  Aliens;  and,  6.  Treaties 
with  Great  Britain  and  other  nations.  And 
if  we  ftiil  in  furnishing  information  on  all  or 
any  of  these  points,  let  it  be  attributed,  not 
so  much  to  the  want  of  matter  on  the  sub- 
ject itself,  as  to  the  unavoidable  limits  of 
ourresearches,  and  the  scantiiess  of  mate- 
rials of  the  proper  sort  to  be  found  in  Eng- 
land. ^ 

Prom  all  accounts  it  appears  that  Bolivia 
is  at  present  in  a  very  unsettled  state.  It 
is  not  yet  clear  whether  she  has  actually 
revolted  from  the  Peru-Bolivian  Confedera- 
tion, with  which  the  British  government  has 
so  recently  entered  into  a  treaty  of  amity, 
commerce,  and  navigation.*  And  although 
with  respect  to  Great  Britain,  this  par- 
ticular republic  must  be  considered  as  part 
of  the  confederation,  unless  she  should  be 
recognised  by  Great  Britain  as  a  separate  * 
independent  state ;  yet,  since  she  had  her 
own  legislature  even  before  the  revolution, 
it  does  not  appear  to  us  improper  to  consider 
her  as  a  distinct  country  in  relation  to  juris- 
prudence. 

This  republic,  originally  called  Upper 
Peru,  and  once  forming  a  portion  of  the 
Spanish  vice-royalty  of  Buenos  Ayres,  or  La 

>  Signed  at  Lima,  5th  June,  1837. 
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Plata,  dates  from  the  battle  of  Ayacucho, 
whicb  took  place  on  the  9  th  of  December, 
1824^  and  in  which  the  republicans  under 
General  Suere  completely  defeated  -the 
royalists.  On  the  1 1th  of  August,  1 825,  a 
constituent  congress  assembled  at  Chuqui- 
8aca,and  declared  it  to  be  the  national  will, 
that  Upper  Peru  should  constitute  a  distinct 
and  independent  nation.  And  they  after- 
wards gave  it  the  name  of  Bolivia,  in  honor 
of  Gecieral  Bolivar.  (Am.  Almanac,  18^9, 
p.  218.) 

The  sources  of  Bolivian  law,  and  the 
order  of  precedence  in  reference  to  these 
different  sources,  may  be  stated  to  be  as 
follows: — 1.  Acts  of  the  Peru-Bolivian 
Confederation,  prior  to  the  revolution  of 
Bolivia.  2.  Acts  of  the  legislature  of  the 
republic,  and  among  these  acts  it  is  said 
that  there  is  a  general  code  of  laws,  entitled 
**  Codigo  Santa  Cruz."  This  is  evidently 
in  imitation  of  the  title  of  Code  Napoleon; 
for  Santa  Cruz  is  the  name  of  the  general 
who  was  elected  president  of  the  republic  in 
1828 ;  and  under  his  presidency,  the  Codigo 
was  published  in  18^7.  3.  Decisions  of 
the  Bolivian  courts.  4.  The  Spanish  law. 
5.  The  Roman  civil  law.  And,  6.  The 
ancient  Peruvian  law,  or  the  customs  and 
uaages  of  the  country. 

Owing  to  the  revolution  before  alluded  to, 
it  18  scarcely  possible  to  say  what  is  the 
present  form  of  government  in  Bolivia. 
The  constitution,  however,  which  was  pro- 
posed by  Bolivar,  and  adoptied  by  the  Con- 
gress in  1826,  vested  the  executive  power 
in  a  president  chosen  for  life,  with  the  privi- 
lege of  naming  his  successor,  and  the  legis- 
lative power  in  three,  bodies ;  a  Senate, 
Tribune,  and  Censors.  But  this  constitution 
was  soon  abolished.  (Ency.  Brit  7th  edit, 
art.  Bolivia;  Am.  Ahn.  1839, p.  218). 

According  to  this  constitution,  the  judges 
were  proposed  by  Uie  people,  and  chosen  by 
the  legislature.  No  one  could  be  arrested 
without  previous  information  of  the  alleged 
&ct  of  delinquency,  unless  when  taken  in  a 
flagrant  crime.  AH  trials  and  judgments 
were  public.  In  criminal  cases,  none  could 
be  imprisoned  more  than  forty- eight  hours 
without  having  presented  to  him  the  charges 
preferred  against  him,  and  being  delivered 
over  to  the  proper  tribunal  or  judge.  No 
demand  for  redress  in  civil  or  criminal  cases 
could  be  brought  judicially  before  the  justices 
of  (leace,  until  they  had  first  endeavoured 
to  promote  reconciliation,  by  hearing  the 
representations  of  the  partiea,  explaining  to 
them  their  respective  rights,  and  proposing 
some  means  of  accommodation.      (Ency. 


Brit.  Bolivia,  in  which  a  farther  aoooont  of 
the  constitution  may  be  found). 

The  exercise  of  religion  was  freed  from 
aU  restraints.  Slavery  in  every  form  was 
abolished.  No  profession,  trade,  or  em- 
ployment could  be  prohibited,  unless  repug- 
nant to  public  feelings,  or  injurious  to  the 
health  and  security  of  the  community. 

With  respect  to  aliens,  and  particularly 
Englishmen  in  Bolivia,  and,  by  way  of  re- 
ciprocity, Bolivians  in  England,  it  may  suf- 
fice to  extract  one  or  two  points  from  tiie 
Peru-Bolivian  treaty  with  Great  Britain  in 
the  year  1837. 

The  citizens  and  subjects  of  the  contract- 
ing parties  in  the  territories  of  each  other, 
shall  receive  and  enjoy  full  and  perfect  pro- 
tection for  their  persons  and  property^  and 
shall  have  free  and  open  access  to  th. 
courts  of  justice  in  the  countries  respec 
tively,  for  the  prosecution  of  their  joa 
righ^,  and  they  shall  be  at  liberty  to  em- 
ploy, in  all  cases,  the  advocates,  attorneys, 
or  agents  of  whatever  description,  whom 
they  may  think  proper,  and  they  shall  enjoy 
in  this  respect  the  same  rights  and  privi- 
leges therein  as  native  citizens.  (Treaty, 
Art.  6.) 

In  whatever  relates  to  the  police  of  the 
ports,  the  lading  and  unlading  of  ships,  the 
safety  of  merchandize,  goods,  and  effects, 
the  succession  to  personal  estates  by  will 
or  otherwise,  and  the  disposal  of  personal 
property  of  every  sort  and  denomination  by 
sale^  donation,  exchange^  or  testament,  or 
in  any  other  manner  whatsoever,  as  also 
the  administration  of  justice,  the  subjects 
and  citizens  of  the  two  contracting  parties 
shall  enjoy  in  their  respective  dominions  and 
territories  the  same  privileges,  liberties,  and 
rights  as  native  subjects ;  and  shall  not  be 
charged  in  any  of  these  respects  with  any 
higher  imposts,  or  duties,  than  those  which 
are  paid  by  the  native  subjects  or  citizens 
of  the  Power  in  whose  dominions  or  terri« 
tories  they  may  be  resident ;    subject,  of 
course,  to  the  local  laws  and  regulations  of 
such  dominions  or  territories.     In  the  event 
of  any  subject  or  citizen  of  either  of  the 
two  contracting  parties,  dying  without  will 
or  testament  in  the  dominions  or  territories  of 
the  contracting  parties,  the  Consul  General 
or  Consul  of  the  nation,  or,  in  his  absence, 
his  representative,  shall  have  the  right  to 
nominate  curators,  to  take  charge  of  the 
property  of  the  deceased,  so  far  as  the  laws 
of  each  country  will  permit,  for  the  benefit 
of  his  lawful  hein  and  creditors,  without 
interference,  giving  convenient  notice  there- 
of to  the  authorities  of  the  country.  (Treaty, 
Art.  9.) 
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No.  XII. 

INCL08DRX8. 

3  &  4  Vict.  c.  31. 

An  act  to  ewtend  the  powers  and  provisions  ^ 
the  several  acts  retating  to  the  inrlosure  of 
open  and  arable  fields  in  England  and 
#«/«.  [23rf  July  1840.] 

1.  41  G.  3,  €.  109.  6  4  7  ^.  4,  c.  115. 
The  award  to  be  conclusive  evidence  that  the 
prwnsions  of  the  act  have  been  complied  with 
and  the  necessary  consents  given.  Parties  tahinsr 
possession  ^  or  proceeding  to  inclose  or  to  euJ- 
iivate  their  allotwwnts  to  be  deemed  to  have 
waived  all  right  of  appeal. — Whereas  an  act 
was  passed  in  the  forty-first  year  of  the  rel|pi 
of  his  late  Miyestv  iLin||f  George  the  Third, 
intituled  ^' An  act  for  consolidating  in  one  act 
certain  provisions  usually  inserted  in  acts  of 
inclosnre,  and  for  facibtating  the  mode  of 
proving  the  several  facts  usuuly  required  on 
the  pasnng  of  such  acts  :*'  and  wnereas  another 
act  of  pcmiament  was  passed  in  the  seventh 
year  of  the  reign  of  hts  late  Majesty  King 
Williain  the  Fourth,  inti^iled  ''  An  act  for  fa- 
cDitaling  the  Inclosure  of  Open  and  Arable 
Fields  in  England  and  Wales  y'  and  whereas  it 
is  denrable  that  awards  under  the  said  seccmdly 
recited  act  should  be  rendered  final  and  con- 
dusivey  and  that  the  powers  of  the  commis- 
rioners  acting  under  or  in  execution  of  the 
said  recited  acts  or  either  of  them,  for  the  as- 
certaining and  determining  boundaries,  should 
be  ext^ded  in  the  respects  hereinafter  men- 
tioned; Be  it  theretore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  ana  with 
the  advice  and  consent  of  the  lord's  spiritual 
and  temporal,  and  commons  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  that  (subject  and  without  prejudice 
to  the  right  of  appeal  given  by  the  said  secondly 
recited  act,)  all  awaras  that  shall  be  made  in 
pursuance  of  that  act  and  of  this  act,  or  either 
of  them,  shall  immediately  after  the  execution 
thereof  be  conclusive  evidence  that  the  provi- 
sions of  the  said  acts  have  in  all  respects  been 
complied  with,  and  that  all  necessary  consents 
have  been  given ;  and  no  other  evidence  than 
such  awaras  shall  be  requisite  to  establish  the 
title  under  the  inclosure  of  the  parties  con- 
cerned or  interested  in  the  same:  provided 
always,  that  if  any  party  concemea  or  in- 
terested in  any  such  inclosure  shall,  after  the 
making  of  the  award,  thereunder  take  posses- 
sion of,  or  proceed  to  inclose  or  to  cultivate, 
any  allotment,  or  any  lands  given  in  exchange 
which  shall  have  been  thereby  awarded  to  such 
party,  all  right  of  appeal  which  might  other- 
wise hatve  been  exercised  by  such  party  against 
the  said  award  shall  from  the  time  of  such 
taking  possession,  or  of  such  proceeding  to  in- 
close or  to  cultivate,  (as  the  case  may  be,)  be 
deemed  and  taken  to  have  been  absolutely 
waived  and  surrendered. 

2.  Powers  tf  commissionfrs  as  to  setting  out 


\  boundaries  e^UensM.-^"  And  whereas  by  Ihe 
said  first  recited  act  power  is  given  to  the 
commissioner  or  commissioners  appointed  in 
or  by  virtue  of  any  act  of  indosure  to 
ascertain   and  determine  the  boundaries  of 

Sarishes,  manors,  hamlets,  or  districts  to  be 
ivided  and  enclosed,  and  of  parishes,  manors, 
hamlets,  or  districts  adjoining  thereto :  and 
whereas  it  is  expedient  that  the  power  of  such 
commissioner  or  commissioners  shoidd  extend 
to  the  straightening  of  boundaries  in  cases  In 
which  the  lands  in  any  parishes,  manors,  ham- 
lets or  districts  so  to  be  divided  and  inclosed 
are  or  are  reputed  to  be  intermixed  with  the 
lands  of  any  adioining  parish,  manor,  hamlet^ 
or  districts  ;'*  Be  it  enacted,  that  so  much  of 
the  powers  and  provisions  in  the  said  first 
recited  act  contained  as  relates  to  the  ascer- 
taining, setting  out,  determining,  and  fixing 
the  boundaries  of  parishes,  manors,  hamlets^ 
or  districts  shall  extend  and  be  applicable  tp 
the  straightening  of  the  boundaries  of  any  pa- 
rish, manor,  hamlet,  or  district  to  be  divided 
and  inclosed  under  the  said  recited  acts  or 
either  of  them,  whenever  the  lands  of  such 
parish,  manor,  hamlet,  or  district  shall  be  or 
be  reputed  to  be  intermixed  whh  the  lands  of 
any  other  parish,  manor,  hamlet,  or  district. 

3.  Commissioners  to  declare  by  their  award 
the  parish  to  which  any  land  cut  off  in  straight^ 
ening  boundaries  shall  be  annexea, — ^And  be  it 
enacted,  that  in  every  case  in  which  the  com- 
missioners shall,  in  the  exercise  of  the  powers 

S'ven  to  them  by  the  sud  recited  acts  or  by 
is  act,  for  the  purpose  of  ascertaining  or 
straightening  boundaries,  sever  any  Land  from 
any  parish,  manor,  hamlet,  or  distnct  to  which 
it  may  have  been  reputed  to  belong,  they  shall 
in  and  by  their  award  declare  to  what  parish, 
manor,  hamlet,  or  district,  such  land  shall  be 
annexed ;  and  Uie  same  shall  thenc^orth,  for  all 
purposes,  belong  to  the  parish,  manor,  hamlet, 
ur  district  to  which  ii  shall  have  been  so  declared 
to  be  annexed  as  aforesaid. 

4.  Powers  of  ^  &  T  fF,  4^  c.  115,  extended 
to  lands  commonable  only  during  part  <f  the 
year, — "And  whereas  by  the  said  secondly 
above  recited  act  it  was  enacted,  that  it  should 
be  lawful  for  two  third  parts  in  number  and 
value  who  should  be  interested  in  manner 
therein  mentioned  in  any  open  and  common 
arable  fields,  including  any  untitled  slips  or 
balks  therein,  or  any  open  and  common  mea- 
dow or  pasture  lands  or  fields  in  any  parish, 
township,  or  place  (except  as  therein  excepted) 
in  England  and  Wales,  known  by  metes  and 
bouncfs,  or  occupied  according  to  known  and 
legal  rights,  to  inclose  in  manner  therein  men- 
tioned such  said  lands  and  fields  :  and  whereas 
doubts  have  arisen  whether  the  said  secondly 
above  recited  act  applies  to  and  includes  such 
open  and  common  arable  fields  as  have  adjn- 
cent  thereto  (but  not  separated  by  any  fence 
therefrom)  certmn  tracts  of  grass  lana  com- 
monable during  part  of  the  year,  and  holden 
in  severalty,  or  oy  lot  or  apportionment,  by  or 
among  persons  interested  tnerein,  during  other 
parts  of  the  year;"  be  it  therefore  enacted, 
that  the  said  secondly  above  recited  act,  and 
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fill  powers  and  provisoes  therein  contained  or 
mentioned,  shall  be  adjudged  and  construed  to 
apply  and  extend  to  all  such  open  and  common 
fields  and  tracts  of  grass  land  as  are  herein 
last  before  mentioned. 

6.  This  act  to  be  construe^  with  that  qf6Sf7 
W,  4. — And  be  it  enacted,  that  this  act  shall 
be  construed  as  one  with  the  said  secondly 
above  recited  act. 

6.  Act  may  be  amended,  Sfc, — ^And  be  it 
enacted,  that  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  present 
session  of  parliament. 

Bbporb  proceeding  with  the  other  Acts  relating 

to  the  Law,  we  shall  continue  the  List  given  at 

p.  310—313,  ante,  of  all  the  Public  Statutes 

of  the  last  Session : 

3&4VICT. 
Cap.  32. — An  Act  to  continue  for  one  year 
and  from  thence  until  the  end  of  the  then 
next  Session  of  Parliament  the  several  Acts 
relating  to  the  Importation  and  Keeping  of 
Arms  and  Gunpowder  in  Ireland. 

12'6^  July  1340.] 
•^-™^— .^ 

Cap.  33.— >An  Act  to  make  certain  provisions 
and  regulations  in  respect  to  the  exercise 
within  England  and  Ireland  of  their  oflSce, 
bv  the  Bishops  and  Clergy  of  the  Protestant 
ffpiscopal  Church  in  Scotland,  and  also  to 
extend  such  provisions  and  regulations  to 
the  Bishops  and  Clergy  of  the  Protestant 
Episcopal  Church  in  the  United  States  of 
America ;  and  also  to  make  further  regula- 
tions in  respect  to  Bishops  and  Clergy  other 
than  those  of  the  United  Church  of  England 
and  Ireland.  [23d  July  4840.] 

No.  XIIL 

MASTERS  IN  CHANCERY. 

Cap.  34.— .<^rt  j4ct  for  making  Provision  as  to 
the  Office  of  Master  in  Chancery  in  certain 
Cases,  [23d  July  1840.] 

46  (r.  3,  0,  128.  Lord  Chancellor  may  grant 
annuities  to  Masters  in  Chancery  unable  to  per- 
form the  duties  oftf^ir  office, — Whereas  by  the 
act  passed  in  the  forty-sixth  year  of  the  reign 
of  his  Majesty  King  George  the  Third,  inii- 
tilled  "  An  Act  for  making  Provbion  for  such 
Masters  in  Ordinary  of  the  High  Court  of 
Chancery  as  from  Age  or  Infirmity  shall  be 
desirous  of  resigning  their  Offices  with  the 
Approbation  of  the  said  Court,  and  for  aug- 
menting the  Income  of  the  Masters  in  Ordi- 
nary ofthe  said  Court,"  no  provision  is  made 
for  the  payment  of  any  annuity  or  retiring 
pension  to  such  of  the  Masters  in  Ordinary  of 
the  High  Court  of  Chancery  as,  being  dis- 
abled by  any  permanent  infarmity  from  the 
due  execution  of  their  offices,  may  by  reason 
of  such  infirmity  be  incompetent  duly  to  resign 
the  same,  and  it  is  expedient  to  provide  for 
such  cades :  Be  it  therefore  enacted  by  the 
Queen *s  most  excellent  Majesty,  by  and  with 
the  s^dvicc  and  consent  of  the  Lords  spiritual 


and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  that  it  shall  be  lawful  for  the  Ix>rd 
High  Chancellor  of  Great  Britian,  or  the  Lord 
Keeper  or  Lords  Commissioners  for  the  cus- 
tody of  the  Great  Seal  of  Great  Britiun,  bv  any 
order  or  orders  of  the  High  Court  of  (chan- 
cery, to  be  made  from  time  to  time  on  a  peti- 
tion presented  to  him  or  them  for  that  pur> 
pose,  to  order,  if  he  or  they  shall  so  think  fit, 
an  annuity  or  clear  yearly  sum  of  money  not 
exceeding  the  sum  of  one  thousand  five  hnn* 
dred  pounds  to  be  paid  to  such  person  or  per- 
sons as  he  or  they  shall  in  any  such  order  in 
that  behidf  name,  out  of  the  interest  and  divi- 
dends of  the  government  or  parliamentary 
securities  which  may  at  any  time  be  8tan<Ung 
in  the  name  of  the  Accountant  General  of  the 
High  <Jourt  of  Chancery  to  an  account  inti- 
tuled ^*  Account  of  Monies  placed  out  for  the 
Benefit  and  better  Security  of  the  Suitors  of 
the  High  Court  of  Chancerv,"  and  out  of  the 
interest  and  dividends  of  the  government  or 
parliamentary  securities  which  may  at  any 
time  be  standing  in  the  name  of  the  said 
Accountant  General,  to  an  account  intitoled 
"  Account  of  Securities  purchased  with  sur- 
plus Interest  arising  from  Securities  carried  to 
an  Account  of  Monies  placed  out  for  the 
Benefit  and  better  Security  of  the  Suitors  of 
the  High  Court  of  Chancery,"  or  either  of 
them,  U)T  the  use  and  benefit  of  any  Master  in 
Ordinary  of  the  High  Court  of  Chancery  who 
shall  be  afflicted  with  any  permanent  infirmity 
disabling  him  from  the  due  execution  of  his 
office,  and  who  shall  also  by  reason  of  such 
infirmity  be  incompetent  duly  to  resign  the 
same ;  and  in  such  order  or  orders  the  cause 
or  ground  of  making  the  same  shall  be  dis- 
tinctly specified;  and  the  annuity  or  clear 
yearly  sum  of  money  mentioned  in  such  order 
or  orders  shall  be  paid  by  the  Governor  and 
Company  of  the  Bank  of  England,  out  of  the 
interest  and  dividends  aforesaid,  (but  subject 
and  without  prejudice  to  the  payment  of  all 
salaries  and  other  sums  of  money  by  the  seve- 
ral acts  of  parliament  in  the  said  recited  act 
referred  to  directed  or  authorized  to  be  paid 
thereout,)  by  even  and  equal  payments,  on  the 
fifth  day  of  January,  the  fifth  day  of  April,  the 
fifth  day  of  July,  and  the  tenth  day  of  October, 
in  every  year,  'during  the  life  uf  such  Master 
in  Ordinary,  to  the  person  or  persons  in  such 
order  or  orders  in  that  behalf  named ;  the  first 
of  such  quarterly  payments,  or  a  proportionate 
part  thereof,  to  be  calculated  from  tne  date  of 
such  order,  to  lie  payable  on  the  first  of  such 
days  which  shall  occur  after  the  date  of  such 
order,  and  such  annuity  or  yearly  sum  shall  be 
free  from  all  parliamentary  taxeis;  and  tl^e 
office  of  such  Master  in  Ordinary,  for  whose 
use  and  benefit  any  such  annuity  or  retiiing 
pension  shall  have  been  so  ordered  to  be  paid, 
shall  from  and  after  the  date  of  such  order  be 
and  be  deemed  to  be  thereby  voided  and  vacant, 
as  well  and  in  the  same  manner  as  if  such 
Master  had  duly  resigned  the  same ;  and  the 
person  or  persons  to  whom  such  annuity  as 
aforesaid  shallj  by  virtue  of  any  such  order  as 
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albresud  made  tinder  the  authority  of  this  act, 
be  payable*  shall  be  entitled  to  receive  and 
shall  be  pud,  in  the  place  of  such  Master  as 
aforesaid,  and  in  like  manner  as  he  would  if 
not  incapacitated  as  aforesaid  have  been  pud 
the  same,  and  for  his  use  and  benefit,  such 
proportionate  part  or  parts  of  any  salary  and 
compensation  to  such  master  as  may  or  shall 
have  accrued  from  the  time  when  the  last  pay- 
ment of  the  same  respectively  was  made  to 
such  Master  to  the  day  of  the  date  of  the  order 
for  such  annuity  as  aforesaid. 

2.  Annmty  not  to  he  granted  except  upon 
production  of  medical  certificate.  ^^  Pronaed 
always,  and  be  it  enacted,  that  no  such  order 
shall  be  made,  unless  the  Lord  High  (chan- 
cellor, LfOrd  Keeper  or  Lords  Commissioners 
aforesaid,  shall  have  previously  received  certi- 
ficates in  writing,  according  to  the  form  in  the 
schedule  to  this  act  annexed,  signed  by  three 
several  medical  persons  (physicians  or  sur- 
geons), who  shall  have  been  named  and  ap» 
pointed  by  the  Lord  Hi^h  Chancellor.  Lord 
Keeper  or  Lords  Commissioners,  in  that  be- 
half, and  each  of  whom  shall  hnve  separately 
visited  and  examined  such  Master  on  two 
several  days  at  the  least. 

8CBBDUI«B  TO  WHICH  THIS  ACT  aSFERS. 

Form  of  certificate, 

I  do  hereby  certify,  that  I  did  on  the 
day  of  and  the  day  of  in 

the  year  personally    visit  and    ex- 

amine one  of  the  Masters  of  the  High 

Court  of  Chancery:  and  I  further  certify,  that 
the  said  is  afflicted  with  \9tate  fully 

the  nature  of  the  affection  or  complaint^]  and 
that  h^  is  thereby  permanently  disabled  from 
discharging  the  duties  of  his  office  as  such 
master,  and  that  he  is  also  by  reason  thereof 
incompetent  duly  to  resign  the  same. 

This  day  of 

J.B. 
[Physician  or  surgeon.] 

Cap.  35. — ^An  Act  to  reunite  the  Provinces  of 
Upper  and  Lower  Canada,  and  for  the 
Government  of  Canada.     [23d  July  1840.] 

Cap.  36. — An  Act  for  preventing  ships  clear- 
ing out  from  a  British  North  American  port, 
loading  any  part  of  their  cargo  of  timber 
upon  deck.  [23d  July  1840.] 

Cap.  37. — ^An  Act  to  consolidate  and  amend 
the  laws  for  punishing  mutiny  and  desertion 
of  officers  and  soldiers  in  the  service  of  the 

.  East  India  Company,  and  for  providing  for 
the  observance  of  discipline  in  the  Indian 
navy,  and  to  amend  the  laws  for  regulating 
the  payment  of  regimental  debts,  and  the  dis  - 
tribution  of  the  etfects  of  officers  and  soldiers 
dying  in  service.  [4th  August  1840.] 

Sec.  48. — Provides  that  persons  employed 
under  the  articles  of  war  to  collect  the  effects 
of  officers  and  soldiers  dying  in  service 
abroad,  may  do  so  without  probate  or  letters 
of  administation. 


Sec  49. — ^Defines  what  debts  shall  be  deemed 
regimental  debts,  and  to  have  priority  ;  such 
as  money  due  for  clothing,  equipments, 
wages,  household  expenses,  mess  or  regi- 
mental dues,  sums  to  agent  or  paymaster, 
funeral  expences,  &c. 

Sec.  60. — Such  debts  to  be  paid  without 
probate  or  letters  of  administration,  and  the 
surplus  to  be  deemed  the  personal  estate  of  the 
deceased ;  and,  if  not  exceeding^  500  rupees, 
to  be  administered  by  the  military  secretary 
without  probate  or  administration^ 


Cap.  38. — An  Act  to  continue  compositions 
for  assessed  taxes  until  the  5th  April  1842. 

[4th  August,  1840.] 

No.  XIV. 

TURNPIKE  TRUSTS. 

Cap.  39. — An  Act  to  authorize  Trueteee  or 
Commiesionert  of  Turnpike  Roads  to  appoint 
Meetings  for  executing  their  Trusts  in  certain 
cases.  [4th  Aug  utt,  1 840.] 

3  G.4.C.  126,  s.  70.  Repeal  oT recited  Pro- 
visions of  Act ,  3  G.  4,  c.  126. — Whereas  an  Act 
was  passed  in  the  third  year  of  the  reign  of  his 
late  Majesty  King  George  the  Fourth,  intitutled 
an  Act  to  amend  the  general  laws  now  in  being 
for  regulating  turnpike  roads  in  that  part  of 
Great  Britain  called  England,  whereby  it  was 
enacted,  that  where  a  sufficient  number  of  the 
trustees  or  commissioners  of  any  turnpike 
road  should  not  meet  on  the  day  appointed 
by  any  act  or  acts  of  parliament,  for  making, 
repairing,  or  maintaining  any  turnpike  road 
for  their  first  meetinir,  or  should  not  meet  on 
the  day  appointed  by  adjournment  for  their 
meeting,  or  fur  want  of  a  proper  adjournment, 
by  which  means,  or  by  some  or  one  of  them, 
the  intent  of  such  act  or  acts  might  be  frus- 
trated, in  all  or  either  of  the  said  cases  it 
should  be  lawful  for  so  many  of  the  said 
trustees  or  commissioners  as  should  meet,  or 
the  major  part  of  them,  or,  in  case  no  such 
trustee  or  commissioner  should  be  present, 
for  their  clei  k  or  clerks,  to  cause  notice  in 
writing  to  be  affixed  on  all  the  turnpike  gates 
which  should  be  then  erected  on  the  said 
respective  rouds,  or  if  no  turnpike  gate  should 
then  be  erected,  to  cause  the  like  notice  to  be 
affixed  in  the  most  conspicuous  place  in  one  of 
the  principal  towns  or  places  nearest  to  which 
the  roads  directed  lo  be  repaired  should  lie, 
and  also  in  some  public  newspaper  circulated 
in  the  county  in  which  the  road  should  be 
situate,  at  least  ten  days  before  the  intended 
meeting,  appointing  such  trustees  or  commis- 
sioners to  meet  at  such  place  where  the  pre- 
ceding meeting  was  appointed  to  have  been 
held,  or  at  the  place  directed  for  the  first 
meeting  of  such  trustees  or  commissioners,  if 
no  such  preceeding  meeting  should  have  been 
held ;  and  the  said  trustees  or  commissions  s 
when  met  in  pursuance  of  such  notice,  should 
and  might  and  they  were  thereby  required  to 
proceed  and  carry  such  act  or  acts  into  execu- 
tion, in  the  same  and  in  as  ample  and  full  a 
manner  to  all  intents  and  purposes  as  they 
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miffht  or  could  have  done  if  no  such  neglect 
hao  happened  :  And  whereaa  the  said  recited 
provisions  have  been  found  inadeouate  to  the 
purposes  intended  to  be  provided  tor,  and  it  is 
expedient  that  more  ample  provision  should  be 
made :  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  tiiis  present 
parliament  assembled,  and  bv  the  authoritv  of 
the  same,  that  the  said  recited  provisions  snail 
be  and  the  same  are  hereby  repealed. 

2, — Providing /or  cases  where  sufficient  nun^ 
her  qf  trustees  do  not  attend  on  the  day  appoint' 
ed  for  the  first  meeting  of  trustees  under  any 
act  relating  to  turnpike  roads. — ^And  be  it 
enacted,  that  where  a  sufficient  number  of  the 
trustees  or  commissioners  of   any  turnpike 
road  shall  not  meet  on  the  dajr  appointed  by 
any  such  act  or  acts  respectively  for  their 
first  meeting,  or  shall  not  meet  on  the  day 
appointed  by  adjournment  for  their  meeting, ' 
or  for  want  of  a  proper  adjournment,  by  which 
means,  or  by  some  or  one  of  them,  the  intent 
of  the  said  act  or  acts  may  be  fruntrated,  in  aU 
or  either  of  the  said  cases  it  shall  be  lawful  for 
80  many  of  die  said  trustees  or  commissioners 
as  shall  meet,  or  the  major  part  of  them,  or  in 
case  no  such  trustee  or  commissioner  shall 
be  present,  for  their  clerk  or  clerks,  or  in  case 
of  the  death,  resignation,  absence,  incapacity, 
neglect,  or  refusal  of  such  clerk  or  clerks,  for 
any  five  or  more  of  such  trustees  or  commis- 
sioners to  cause  notice  in  writing  to  be  affixed 
on  all  the  turnpike  gates  which  shall  be  then 
erected  on  the  said  respective  roads,  or  if  no 
turnpike  gate  shall  then  be  erected,  to  cause 
the  like  notice  to  be  affixed  in  the  most  con- 
spicuous place  in  one  of  the  principal  towns  or 
places  nearest  to  which  the  roads  directed  to 
DC  repfdred  do  lie,  and  also  in  some  public 
newspaper  circulated  in  the  county  in  which 
the  road  shall  be  situate,  at  least  ten  days 
before  the  intended  meeting,  appointing  such 
trustees   or   commissioners  to   meet  at   the 
place  where  the  precedinaf  meeting  was  ap- 
pointed to  have  been  held,  or  at  the  place 
directed  for  the  first  meeting  of  such  trustees 
or    commissioners    if    no    such    preceding 
meeting  shall  have  been  held ;  and  the  said 
trustees  or  commissioners,  when  met  in  pur- 
suance of  such  notice,  shall  and  may,  and  they 
are  hereby  required  to  proceed  and  carry  such 
act  or  acts  into  execution  in  the  same  and  in 
as  ample  and  full  a  manner  to  all  intents  and 
purposes  as  they  might  or  could  have  done  if 
no  such  neglect  had  happened. 

2. — Act  may  be  amenaed  this  Session. — And 
he  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  anv  act  to  be  passed  in  this  present 
session  of  parliament. 

Cap.  40. — An  Act  to  amend  two  Acts  of  his 
late  Majesty  King  William  the  Fourth,  for 
the  Relief  of  certain  of  her  Majesty's  Colo- 
nies and  Plantations  in  the  West  Indies. 

[4th  August  1840.] 

Cap.  41. — An  Act  to  authorize  the  Commis- 


missioners  of  her  Majesty's  Treasury  to  grant 
the  lease  of  the  Caledonian  Canal  for  m  ^ 


of  years,  and  to  regulate  the  future  oMBage- 
ment  thereof.  [4th  August  1840.] 

[To  be  continued.'] 


DECISIONS  IN   A   COURT  OF 
CONSCIENCE. 


LAW  OP  LAMDIiORD  AND  TEVAVT. 

The  following  cases  are  taken  from  Hatton's 
''Court  of  Requests,"  a  work  published  in 
1787,  and  lately  reprinted  by  W.  &  R.  Cham- 
bers. The  worthy  commissioner  uses  the  terra 
''  equity,"  in  a  sense  not  recognized  in  the 
Court  of  Chancerv ;  but  his  views  of  common 
sense  and  justice,  the  interests  of  trade,  and  the 
convenience  of  the  public,  seem  to  be  sound 
and  proper. 

*'  It  is  entertaining  to  contemplate  the  gradfri 
tion  of  things ;  to  behold  a  first  cause  of  no 
moment  produce  a  second,  that  second  pro- 
duce a  good,  that  good  an  evil,  and  that  evil  a 
remedy :  every  link  in  the  chun  of  events 
draws  forwai'd  and  terminates  in  the  next. 

The  manufactures  of  Birmingham  require  an 
amazing  number  of  people  to  conduct  them, 
and  though  their  wages  are  from  ten  shilling 
a  week  to  two  guineas,  yet  they  are  as  poor  as 
the  common  labourer  who  earns  but  eight. 
Imprudence  is  the  characteristic  of  this  class. 
The  few  that  are  otherwise  soon  become  mas- 
ters, and  rise  to  fortune.     This  prodigious 
number  of  the  lower  ranks  requires  a  propor- 
tionate number  of  small  houses  for  their  ac- 
commodation.   With  these  we  abound.    The 
landlords  can  readily  let  their  houses,  but  they 
loudly  complain  that  their  rents  are  ill  pai<L 
The  man  who  melts  down  his  weekly  income. 
has  but  little  left  besides  promises  for  his  land- 
lord.   A  distress  cannot  be  taken ;  the  effects 
would  not  pay  the  charge.    Riches  are  said  to 
give  power ;   out  here  tne  case  is  reversed,  for 
the  poverty  of  the  tenant  is  his  security,  and 
gives  him  a  power  over  the  landlord.    Of  all 
the  men  we  contend  with,  he  is  the  hardest  to 
conquer  who  has  nothing  to  lose.     The  laws 
of  England  point  out  but  one  way  to  recover 
the  landlord's  premises,  bv  ejectment,  and 
this  he  dares  not  pursue ;  tne  whole  expense 
would  fall  upon  himself,  besides  having  the 
wretched  chance  of  placing  them  in  the  hands 
of  another  of  the  same  stamp.    After  he  has 
experienced  evil  upon  evil  without  a  cure,  he 
flies  for  relief  to  the  court  of  requests.    In  this 
court,  if  properly  authorized,  a  man  Jight  find 
that  untversd  nostrum  fur  his  property  which 
is  vainly  held  forth  by  the  tar^ty  for  his 
health. 

Court.    What  is  your  demand  ? 
Landlord.    As  much  as  the  court  can  allow. 
He  is  my  tenant,  and  will  neither  pay  rent,  nor 
quit  the  place.    I  would  forgive  the  deht  if  he 
would  grant  possession. 
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C.    Why  do  not  yon  pay  the  rent  ? 
Tenani.    I  have  no  money. 
C    Why  do  not  yon  emit  the  house  ? 
T,    I  cannot  get  another. 
C.    By  not  payini(  the  rent,  yon  act  against 
yourself.    No  landlord  will  let  you  a  house 
that  knows  it.    Can  a  man  lay  out  his  money 
in  purchase,  submit  to  repairs,  discharge  par- 
liamentary taxes,  and  have  no  returns?  ViTe 
live  hv  one  another,  and  it  is  requisite  we 
fihould )  but  we  are  not  to  live  upon  another. 
If  you  will  quit  the  premises  directly  you  shall 
have  your  own  time  to  discharge  the  debt ;  if 
not,  we  will  make  an  order  /or  immediate  pay- 
ment, in  which  case  you  wUl  instantly  be  com- 
mitted to  prison. 

T.  Give  me  one  week,  and  I  will  quit. 
C,  You  shall  have  it.  There  are  {io  the 
landlord)  three  ways  before  us:  if  you  can 
take  your  tenant's  word,  we  can  make  an 
order  m  small  payment,  which  will  favour  him ; 
If  not  we  can  continue  the  cause  a  week,  for 
sixpence,  to  see  if  he  fulfils  his  promise ;  or 
we  can  make  an  immediate  order  for  the 
whole— but  in  this  last  case  you  must  give  your 
promise  that  you  will  not  hurt  him  if  he  per- 
form his. 
L,    I  will  take  his  word. 

Double  Rent, 
It  requires  a  tolerable  capacity  even  to  ravel 
a  cause  in  law,  but  very  small  abilities  will 
decide  it  in  equity.  Imw  is  at  best  but  a  crooked 
padi,  and  a  man  of  talents  can  easily  make  it 
more  crooked ;  but  it  is  the  province  of  equity 
to  make  straight.  Knotty  pomts  are  difficmt'to 
determine.  A  man  quickly  finds  himself  in  a 
labyrinth,  and  the  farther  he  penetrates  the 
more  he  is  bewildered :  but  equity  has  this  ad- 
▼anti^e-— she  can  generally  solve  her  own 
questions. 

"  It  will  be  granted  that  every  man  has  a 
right  to  command  his  own  property,  otherwise 
it  cannot  be  called  his.  If  anotner  holds  a 
ahare  in  that  property,  each  ought  to  com- 
mand according  to  his  share ;  neither  of  them 
can  trespass  on  the  other.  Should  the  property 
be  a  freehold  estate,  the  controul  is  solely  in 
himself,  but  if  he  grants  possession,  whether 
by  lease  or  otherwise,  he  admits  another  into 
a  share  of  that  controL  The  bounds  of  power 
each  are  ascertuned  by  the  covenants; 


when  these  expire,  the  whole  power  reverts  to 
its  ownen 

**  Taylor,  a  gay  young  fellow,  rented  a 
workshop  of  Edmunds,  an  industrious  voung 
mdow.  She  wanting  the  shop,  desired  nim  to 
quit,  which  he  refusing,  she  sent  him  a  written 
order  to  leave  the  premises  in  three  months, 
or  pay  double  rent.  This  order  being  disre- 
garded, she  brought  him  to  the  court. 

**  He  alleged  *'  as  he  had  fairly  taken  the 
premises,  he  had  a  right  to  keep  them ;  and 
as  they  had  both  agreed  for  simple  rent,  it 
could  not  be  altered  without  him."  It  was 
replied,  that  she  having  full  power  over  the 
shop,  had  granted  a  participation  of  that 
power  by  admitting  him  tenant  at  will.  Had 
he  possessed  a  lease,  he  might  have  enjo]^ed 
all  Its  privileges  during  the  term,  but  being 


only  a  temporary  tenant,  he  could  possess 
only  a  temporary  privilege.  He  could  not 
possess  more  than  was  granted,  otherwise  h^ 
would  hold  the  property  of  another,  and  she 
lose  the  authority  of  an  owner.  The  court 
asked  their  clerk  whether  a  landlord  could 
legally  charge  double  rent,  who  assured  them 
that  an  act  for  that  purpose  existed,  and  its  in- 
tent was  to  prevent  the  dreadful  expense  of 
ejectments.  The  court  then  remarkea,  that  as 
legal  notice  had  been  fairly  proved,  and  as 
possession  ought  to  have  been  delivered  up  at 
the  end  of  that  notice,  they  should  make  an 
order  for  the  rent  demandea. 

"  The  tenant  and  his  attorney  became  vio- 
lent. '  The  premises  should  never  be  delivered 
up ;  they  were  suitable ;  the  decision  was  im- 
just ;  and  a  remedy  would  be  found  in  law.' 
But  I  have  long  observed,  he  who,  threatens 
to  do  most,  does  nothing.  The  tenant  asked 
the  court  whether  he  could  continue  posses- 
sion under  the  double  rent  awarded  ? 

**  Court,  It  is  not  our  province  to  solve 
doubtful  points  of  law ;  we  leave  them  to  the 
long  robe ;  but  we  apprehend  she  may,  after 
legal  notice,  still  double  her  demands.  If  you 
rellect  a  moment,  you  fall  by  your  own  argu- 
ment— "  you  will  not  part  with  the  shop,  be- 
cause it  is  useful ;"  you  forget  the  same  reason 
operates  with  her,  but  with  double  force, 
because  she  has  a  right,  and  you  have  not. 
Should  the  cause  come  again  before  us,  you 
may  expect  the  harshest  sentence  ever  awarded 
by  this  court ;  for  we  deem  it  a  fundamental 
maxim,  if  one  man  holds  the  property  of 
another  agsunst  his  consent,  has  power  to  res- 
tore it,  and  will  not,  he  ought  to  be  punished 
till  he  will. 

Occupation, — "  Two  men  may  be  friendly  in 
making  a  bargain,  both  have  upright  inten  ions, 
carry  that  bargm  to  the  very  conclusion,  but 
when  one  comes  to  close  with  the  other,  instead 
of  paying  in  cash,  may  pay  in  subterfuge. 

"  A  person  held  some  land,  who  was  solici- 
ted by  a  gardener  to  let  him  a  small  part  for 
potatoes.  They  agreed  that  the  gardener 
should  have  as  much  as  he  used,  at  the  rate 
of  5/.  per  acre.  A  plot  of  ground  was  fixed 
upon,  staked  out,  and  measured. 

"  The  gardener,  whether  for  want  of  setts, 
or  for  what  other  reason  did  not  appear,  oc- 
cupied only  a  odrt  of  the  plot ;  the  other  lay 
waste,  without  oringing  a  profit  to  either. 

"  The  proprietor  demanded  rent  for  the 
land  laid  out;  the  gardener  insisted  on  his 
right  to  pay  for  no  more  than  he  used,  accor- 
ding to  agreement. 

"  Court,  Your  bargain  divides  itself  into 
two  parts :  by  the  first,  you  were  to  pay  for 
what  you  used.  But  afterwards,  a  certain  por- 
tion is  staked  out,  and  agreed  to  be  appro- 
priated to  your  use.  Here  the  first  bargain 
ceases,  or  rather,  is  included  in  the  second. 
After  the  land  was  marked  out,  it  was  yours ; 
he  had  no  right  to  take  it  from  you,  and  if  you 
did  not  use  it,  the  fault  was  your  own;  your 
taking  it  prevented  his  using  it.  If  you  take 
a  house,  you  must  pay  rent  whether  you  occupy 
it  or  not. 
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Decisions  in  a  Court  of  Conscience. 


Notice  to  Quit, 

*<  Common  usa^^e  among  men,  and  the  prac- 
tice of  the  conrtfl  of  law,  vary  with  time. 
What  was  stedfastly  retained,  is  now  kicked 
out  of  court  as  a  troublesome  f^uest.  The 
laws  of  a  country  should  eoually  favour  every 
class  of  men ;  but  formerly  the  tenant  had 
much  the  advantage  of  the  landlord,  who  could 
not  discharge  him  from  his  premises  without 
regular  notice,  while  the  tenant  could  any 
quarter  day  deliver  up  the  key  with  his  rent  at 
a  moment's  warning.  It  was  alleged,  in  favour 
of  this  unequal  practice,  that  the  tenant,  whose 
bread  depended  upon  possession,  might  by  the 
caprice  of  a  landlord  be  instantly  turned  into 
the  street,  and  lose  his  subsistence.  But  they 
forgot  that  the  same  argument  holds  good 
with  the  landlord.  If  the  tenant  is  allowed  to 
quit  instantly,  how  can  the  landlord  provide 
himself  with  another  ?  How  must  he  oe  sup- 
ported, if  his  independance,  which  is  often  the 
case,  lies  upon  the  rent  ?  Or  how  can  he  pay 
fur  repairs,  and  discharge  the  taxes  ?  Modern 
practice,  however,  to  its  honour,  has  placed 
them  on  a  level ;  neither  of  them  can  seperate 
without  reasonable  notice  :  it  follows,  what  is 
reasonable  notice  ? 

"A  landlord  sued  a  tenant  for  a  quarter's 
rent,  due  at  Midsummer.  The  tenant  denied 
the  debt,  for  he  had  paid  and  quitted  at  Lady- 
day.  The  clerk  of  the  court  observed,  that  no 
tenant  could  quit,  except  at  that  quarter  day 
on  which  he  entered.  Tnat  if  he  took  premises 
at  Midsummer,  or  any  other  day,  he  became 
tenant  for  one  year,  and  when  that  expired, 
and  he  entered  upon  another,  he  was  bound 
to  the  end  of  that  also,  and  continued  bound 
as  tenant  for  a  year,  during  every  year  of  occu- 
pation, and  whenever  he  quitted  must  give 
prior  notice ;  that  this  was  the  modem  prac- 
tice of  the  courts  above,  under  the  Lords 
Mansfield  and  Loughborough,  and  ratified  the 
argument  with  a  Quotation  from  Blackstone ; 
that  if  the  tenant  oefore  us  entered  at  Lady- 
day,  the  landlord  is  entitled  to  a  whole  year's 
rent,  instead  of  a  quarter's.  The  commis- 
sioners perused  the  quotation,  and  though  the 
bench  and  clerks  generally  agree  in  sentiment 
they  did  not  exactly  see  the  case  in  the  same 
light.  They  thought  it  was  not  perfectly 
in  point.  A  commentary  may  require  a 
commentary.  The  word  tenure  is  copious, 
and  divides  itself  into  too  many  branches 
to  be  explained  in  a  short  compass ;  nei- 
ther did  the  pai<sage  express  whether  a 
whole  year's  warning  was  recjuisite  or  only 
a  part.  Law  and  equity,  which  should  ever 
be  the  same,  often  vary.  If  the  commissioners 
cannot  decide  against  law,  they  can  decide 
without  it.  Their  oath  binds  them  to  proceed 
according  to  good-conscience.  Common  jus- 
tice is  understood  by  an  ordinary  capacity ;  it 
seldom  requires  a  commentary.  A  man' only 
needs  information  to  be  able  to  decide. 
Though  the  bench  pavs  the  utmost  deference 
to  the  judgment  or  tlie  great  names  above, 
yet  they  are  not  to  give  up  their  own.  There 
18  no  occasion  for  either  common  or  statute 
law  to  prevent  injustice,  where  no  injustice  is 


incurred.  One  quarter  day  is  equal  to  another 
in  letting  a  house,  particularly  of  the  smaller 
size  ;  therefore,  if  sufficient  notice  ia  given, 
neither  can  suffer.  Lord  Mansfield,  then, 
could  not  have  his  eye  on  this  kind  of  tenure, 
when  he  determined  in  favour  of  a  year.  To 
suppose  a  house  saddled  upon  a  tenant,  who 
takes  and  pays  by  the  weex,  is  to  suppoee  an 
absurdity  beneath  Lord  Mansfield.  It  a  man 
takes  a  farm  at  Ladyday,  be  must  hold  it  one 
whole  year  after  another,  for  if  he  is  allowed 
to  quit  at  Michaeknas  when  he  has  taken  off* 
the  crop,  the  landlord  would  8uff*er ;  and  this, 
I  make  no  doubt,  is  the  tenure  their  lordships 
meant,  when  they  would  not  suffer  the  year  to 
be  divided.  But  it  is  not  yet  determined  what 
is  reasonable  warning — that  warning  which 
should  ecjually  bind  both,  where  no  particular 
bargain  is  made.  As  I  have  never  seen  a 
judgment  upon  this  head  in  any  of  our  law 
books,  and  as  books  of  equity  do  not  exist,  I 
shall  venture  my  own. 

"  The  length  of  time  in  which  a  landlord  and 
tenant  agree  for  paying  rent,  seems  to  be  the 
proper  length  of  time  for  warning,  whether  it 
be  half-yearly,  quarterly,  monthly,  or  weekly, 
except  in  a  farm,  and  then  the  tenant,  like  the 
anno  domini,  must  wind  round  the  year.  To 
suppose  him  who  pays  half-yearly  to  give  a 
week's  notice,  and  him  who  pays  by  the  week 
half  a  year's,  is  to  suppose  a  double  absurdity. 

Court  {to  the  landlord).  Did  you  make  any 
advantage  of  the  house  during  the  quarter  for 
which  you  sue  ? 

Landlord,    No. 

C.    If  you  had,  we  should  have  deducted  it. 

Second  Example,  or  the  Case  reversed, — We 
endeavour  to  ^rce  our  base  bargains  and  our 
base  money  to  pass,  although  they  are  not 
marked  with  the  stamp  of  justice.  How  few 
arrive  at  that  exalted  pitch  in  the  scale  of  ex- 
cellence, as  to  see  their  antagonist's  side  of  the 
question  as  well  as  their  own ;  and  yet,  among 
my  small  number  of  friends  I  could  enumerate 
twice  as  many  of  this  description  as  were 
found  in  the  whole  Spanish  army  that  went 
against  Mexico,  in  the  crowded  city  of  Sodom, 
or  in  the  American  congress.  Finished  cha- 
racters like  these  will  probably  pass  through 
the  world  without  dispute.  They  have  no 
antagonist. 

**  Nothing  is  more  difficult  in  the  narrow 
road  of  life,  than  for  a  man  to  prevail  with 
himself  to  give  up  a  false  argument ;  he  con- 
siders it  a  disgrace  ;  but  if  he  can  accomplish 
it,  nothing  is  more  to  his  honour.  (?.,  L,,  and 
B,  may  be  said  to  argue  to  the  end  of  time, 
and,  pardon  an  Irishism,  still  argue.  They 
are  winners  from  the  first  onset,  for  none  but 
those  who  are  obliged  will  enter  the  lists  against 
them.  When  their  faces  are  seen  in  the 
court,  the  result  is  known.  They  sometimes 
endeavour  to  bully,  but  usually  to  tease  the 
bench  into  compliance.  Like  Fabius  and 
Washington,  they  win  by  delay.  But  let  the 
commissi(»ner  shut  his  eyes  against  fallacious 
and  wire-drawn  arguments,  turn  within,  and 
examine  his  own  ideas  of  right  and  wrong. 
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**  It  may  seem  a  paradox,  but  the  only 
\vay  to  fiufill  some  contracts  is  to  break 
them. 

"  By  a  written  aofreement  it  appeared  that 
G,  had  set  a  house  to  a  tenant  for  two  shillings 
and  twopence  a  week,  that  each  party  was  to 
j^ire  or  take  a  quarter's  warning ;  but  the  ten- 
ant quitting  without  notice,  G.  sued  him  for 
jthirteen  weeks'  rent. 

"  The  court  inquired  whether  G  had  made 
any  advantage  of  the  house  during  the  ciuartcr 
in  disi>ute,  when  it  appeared  he  had  received 
two -thirds  of  the  rent  from  a  subsequent  ten- 
ant ;  but  he  insisted,  with  great  warmth,  that 
he  had  a  right  to  his  bargain,  that  no  power 
ought  to  break  it,  that  this  extra  profit  arose 
from  his  own  management,  for  which  he  ought 
to  be  paid,  and  that  a  denial  of  his  demand 
would  be  great  injustice,  for  there  would  be  an 
end  of  contracts. 

*'  Court.  You  have  learnt  much,  but  there 
IS  one  lesson  yet  to  learn — to  give  up  the  ground' 
that  is  not  tenable.  There  may  be  honour  in 
retreat  as  well  as  in  victory.  You  have  a  right 
to  your  bargain  and  your  rent ;  the  bench  will 
deprive  you  of  neither,  but  you  have  no  right 
to  more.  The  very  act  of  tue  tenant  in  de- 
livering the  key,  is  an  argument  that  something 
was  expected  to  be  made  of  the  house.  Dou- 
ble rent  was  not  mentioned,  is  no  part  of  the 
contract,  nor  can  it  be  justified.  It  is  not  ma- 
terial whether  you  or  ne  let  the  house.  He 
was  your  tenant  to  the  end  of  the  quarter ;  he 
alone  was  subject  to  profit  and  loss.  The  per- 
son you  placed  in  the  house  must  be  considered 
as  his  under-tenant,  and  the  money  you  recei- 
ved from  him  must  be  your  tenant's  property, 
which  we  shall  deduct  from  the  present  clum, 
and  leave  you  to  chew  a  bitter  cud  you  wish  not 
to  taste — that  this  court  does  not  consult  the 
interest  of  one  of  its  suitors,  but  both. 

Third Ejpampie, — "  The  parties  interested  in 
a  cause  are  the  most  forward  to  decide  upon  it, 
but  are,  of  all  others,  the  least  able.  He  is  the 
best  judge  who  takes  neither  side,  but  keeps 
equity  in  view,  as  the  mark  to  which  he  steers. 
"  Edward  Moore,  an  inhabitant  of  Deritend 
sued  the  overseer  of  Aston  for  the  rent  of  a 
house  occupied  by  a  pauper.  The  overseer 
heavily  complainea  against  the  demand.  "  If 
he  was  obliged  to  pay  the  money,  he  must  pay 
It  out  of  his  own  pocket ;  for  tne  parish,  at  a 
public  meeting,  had  ordered  that  no  rent  should 
be  paid  for  paupers." 

"  Court,  Did  tlie  overseers  ever  engage  to 
pay  rent. 

"  Overseer.    Yes. 

*'  C.    Did  they  give  notice  to  the  landlord 
that  they  would  desist  ? 
*'0.    No. 

"  C.  Wlule  the  pauper  was  tenant,  the 
parish  was  no  way  responsible ;  but  when 
they  agreed  to  pay  rent,  the  overseer  for  the 
time  being  immediately  became  tenant,  there- 
fore subject  to  all  the  laws  of  tenancy.  You 
may  quit  tike  other  tenants,  but  it  must  be  after 
reasonable  warning,  otherwise  the  landlord 
becomes  a  sufferer." 


ORIGIN  OF  KING'S  COUNSEL. 


The  following  account  of  the  origin  of  the 

rank   of  King's  counsel,  is  taken  from  Mr. 

Serjeant  Manning's  appendix  to  his  Serviens 

ad  Legem,  or  "  Serjeants'  case." 

"  23  Car.  II.  Edward  Turner,  Eq.  Aurat,, 
Speaker  and  Solicitor  General,  ad  statum  et 
gradum,  SfC,  19  Mail,  seems  to  have  been  the 
first  king's  counsel  (a  consiliis  in  lege  peritus 
domini  regi  contiitutus, — tolicitator  regis  ffene-^ 
ralis  II  Muii,)  succeeded  by  Francis  North, 
20  May,  in  his  office  of  solicitor  general,  and 
made  chief  baron  the  same  term." — Dugd. 
Chronica,  Series.  117- 

Mr.  Wynne  (Tracts,  298)  subjoins  the  fol- 
lowing note : 

**lnat  point  to  me,  1  own,  but  with  great 
submission,  seems  rather  doubtful.    Sir  Ed- 
ward Turner  stands  undoubtedly  first  in  Dug- 
dale's  list,  and  it  seems  to  be  the  first  entry  of 
the  kind  that  occurs ;   but  this  entry  cannot 
possibly  decide  the  priority,  as  to  the  species  of 
preferment,  between  Sir  Edward  Turner  and 
hir  Francis  North:    because  it    only  shews 
when   they  were  made  Serjeants,  not  when 
either  of  them  was  king's  counsel      On  the 
other  hand,  my  reasons  fur  thinking  Mr.  North 
was  the  first  of  this  order  (which,  as  a  regular 
order,  began  about  this  time)  are  these  :   the 
particular  description  of  his  brother,  who  wrote 
nis  life,  the  manner  in  which  this  preference 
was  received  by  the  benchers  of  the  Middle 
Temple,   and    the  resentment  the  Court  of 
King's  Bench  expressed  at  the  benchers'  re- 
fusal to  acknowledge  his  precedence,  by  mak- 
ing it  a  kind  of  '  dumb  da^'  with  them  (as  his 
Lordship  afterwards  made  in  his  own  court  on 
another  occasion ;)   all  plainly  prove,  with  the 
silence  of  the  books  before  this  time,  that  this 
was  the  time  that  gave  l)irth  to  the  order,  and 
that  he  was  the  first  of  that  order.    The  occa- 
sion of  this  preferment  (from  the  writer  of 
his  life,  p.  39,)  was  'Mr.  North's  arguing  at 
the  Lords'  bar  the  cause  of  Mr.  Hollis,  on  a 
writ  of  error,  at  the  intercession  of  the  at- 
torney general,  who  at  that  time  of  day,  being 
an  assistant  of  the  House  of  Lords,  could  not 
argue  there.'    (See  Lord  Clarendon's  History, 
b.  3,  1  vol.  166.)      Mr.  North  argued  on  be- 
half of  the  crown;  and  although,  says  the 
writer,  'the  Commons  carried  the  cause,  he 
was  thereupon  made  of  the  King's  council, 
which  gave  him  the  privilege  of  pre-audience, 
and  coming  within  the  bar.     This  action,  and 
its  consequence,  had  the  effect  of  a  trumpet  to 
his  fame;  for  the  kin^  had  no  council  then,  ex^ 
cept  serjetints,  ibid.  37.'    So  far  the  writer; 
and  it  seems,  wherever  in  old  law  books  we 
meet  with  King's  council,  by  that  name  are  to 
be  understood,  either  the  privy  council,  the 
judges,  or  his  Serjeants ;  sometimes  the  parlia- 
ment itself.    3  Inst.  125,  and   I   Inst.   164. 
And  so  the  stat.  of  Henry  VHI .,  of  residence. 
But  scarcely  any  council  in  law,  of  the  kind 
now  particmarly  distinguished  by  that  name. 
Lord  Bacon  indeed,  as  we  find  from  those  valu* 
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mble  letters  lately  published  by  Dr.  Birch, 
informs  us,  as  the  first  step  of  his  preferment, 
'  he  was  made  the  kind's  counsel  extraordi- 
nary;' but  then  he  s^ds,  'it  was  without 
Eatent  or  fee,  a  kind  of  indwiduum  vagrum.' 
letters,  p.  256 ;  so  that  Sir  Francis  North's 
was  probably  the  first  regular  appointment." 


SELECTIONS 
FROM  CORHESPONDENCE. 


JURISDICTION  OF  JUSTICE  OF  THE  PEACE. 

The  question  proposed  by  **  A  Subscriber  "  in 
the  number  oi  the  Legal  Observer  of  August 
i5th,  as  to  the  power  of  a  justice  of  the  peace 
acting  for  a  county  at  large,  to  act  as  such  at 
his  residence  in  a  borough  thereto  adjoining, 
but  wluch  is  locally  situate  in  another  county, 
is  not  without  difficulty,  and  seems  partly  to 
depend  on  circumstances  not  entirely  di^ 
closed.  If  the  borough  in  which  such  justice 
resides  be  a  county  of  itself,  or  have  exclusive 
jurisdiction  under  the  provisions  of  6  &  6  W. 
4,  c.  76,  then  I  apprehend  under  the  stat.  1  & 
2  Geo.  4,  c.  63,  explaining  and  amending  28 
Geo.  3,  c.  49,  he  mi^ht  legally  act  within  such 
borough  for  the  adjoming  county,  of  which  he 
was  a  ma^trate,  but  not  so  if  the  borough 
were  one  not  having  a  separate  Court  of  Quar- 
ter Sessions,  and  consequently  in  which  the 
magistrates  of  that  county  in  wuich  it  is  locally 
situate  had  concurrent  jurisdiction.  If  the 
1  &  2  Geo.  4  did  not  confer  such  power,  I  ap- 
prehend it  conferred  nothing ;  because,  if  the 
city  or  exclusive  jurisdiction  there  spoken  of, 
was  within  the  same  countv,  and  was  not  a 
county  of  itself,  there  could  be  little  question, 
independent  of  such  last-named  statute,  that 
the  county  justice  could  act  as  such  at  his  resi- 
dence in  the  city  or  borough.  I  may  also  add, 
that,  under  the  two  last-named  statutes,  it  is 
immaterial  that  the  place  at  which  such  county 
justice  acts  (within  such  city  or  borough) 
should  be  his  reiidatce.  G.  H.  L. 


MORTGAGE  STAMPS. 

A,  mortgaged  his  property  for  1000/.,  and 
the  same  was  transferrea,  and  an  additional 
sum  of  1 000/.  advanced,  llie  stamp  on  the 
further  advance  is  6/.,  and  the  five  subsequent 
skins  arc  1/.  stamps.  The  property  has  been 
lately  sold,  and  the  purchaser's  solicitor  re- 
fuses to  complete  unless  the  deed  is  re-stamped. 
Is  the  progressive  duty  on  the  transfer  and  fur- 
ther advance  sufficient,  or  must  the  stamps  be 
1/.  5s,  Qd,f  A  Country  Solicitor 


CnSDITOR'S  SUIT. 

A*  DIED  indebted  to  /?.,  leaving  a  will  and  suf- 
ficient assets.  A  bill  was  filed  and  debts  paid 
under  a  decree.  The  suit  is  now  at  an  end, 
and  B,  is  still  unpaid,  he  having  no  knowledge 
of  the  existence  of  the  suit.  Is  B,  barred  ?  and 
and  if  he  has  a  remedy,  what  course  should  he 
pursue?  B, 


SUPERIOR  COURTS. 


Eolli  Court. 

EQUITABLE  MORTGAGE. — ^ACCOUNT.— 
PARTIES. 

9Fhere  ouestiom  arise  as  to  the  righis  of 
eguiiaole  mortgagees,  and  their  claims  are 
disputed  by  the  assignees  under  a  cammis* 
sion  of  bankruptcy  issued  against  the  par^ 
ties  who  deposited  the  deeds^  the  Court  will 
not,  as  of  course,  appoint  a  receiver  on  mm- 
tion,  and  mil  not  make  any  order  uutii  aU 
parties  interested  in  the  mortgaged  pro- 
perty  are  before  the  Court, 

In  1829,  Messrs  Hindes  and  Derhams  en- 
tered into  partnership  as  worsted  spinners  at 
Dolphinholme,  Lancaster,  and  at  Leeds,  and 
in  1832,  being  in  want  of  money,  they  applied 
to  the  Lancaster  Bank  Company,  with  whom 
thev  had  previously  opened  an  account,  to 
make  them  an  advance,  which  the  company 
agreed  to  do  upon  having  the  deeds  of  certain 
freehold  premises  belonging  to  the  fijm,  but 
which  had  been  conveyea  to  WUHam  Hinde  in 
trust  for  the  partnership,  deposited  as  security. 
This  was  accordingly  done,  and  a  memorandum 
^vas  drawn  up,  the  terms  of  which  were,  that 
the  deeds  were  deposited  for  securing  the  ad- 
vances then  made,  and  all  further  advances 
which  might  be  made  by  the  Banking  Company 
on  account  of  the  firm,  and  that  a  kgal  mort- 
gage should  be  executed  of  the  property  com- 
prised in  the  deeds  whenever  the  company 
might  require  it.        • 

In  1833,  a  further  advance  was  made  upon 
similar  terms,  and  thereupon  deeds  relatmg  to 
other  freehold  property,  and  also  to  certain 
leasehold  property,  were  deposited  bv  Messrs. 
Hindes  and  Derham,  and  a  memoranaum  given 
to  the  efiect  before  stated.  In  1834,  ITViUiam 
Hinde  died,  having  by  his  will  ffiven  aU  the 
property  comprised  in  the  severad  deeds  de- 
posited to  his  son  Thomas  Foster  Hinde,  and 
directed  that  the  business  of  the  firm  should 
be  carried  on  for  the  benefit  of  his  wife  and 
family,  until  his  son  should  attain  twenty-one, 
when  he  was  to  be  admitted  a  partner.  The 
business  viras  carried  on  by  the  surviving  part- 
ners, pursuant  to  the  directions  contamed  in 
William  Hinde's  will,  until  1836,  when  the  son 
having  attained  twenty-one,  was  admitted  a 
partner. 

Various  advances  were  subsequently  made 
by  the  company  to  the  continuing  firm,  and  a 
third  memorandum  of  deposit  was  giTcn  of 
deeds  relating  to  other  freenold  property.  The 
dealings  with  the  company  contmued  until 
December  1839,  when  a  fiat  in  bankruptcy 
having  issued  against  the  then  partners  or  the 
firm  of  Hindes  and  Derhams,  a  question  arose 
between  the  assignees  under  the  fiat  and  the 
Banking  Company  as  to  the  extent  of  the  de- 
posits, the  assignees  contending  that  they  ought 
to  be  confined  to  the  sums  advanced  at  the 
time  they  were  given,  and  that  credit  ought  to 
be  allowed  for  the  repayments  since  made, 
while  the  company  insisted  that  all  the  deeds 
were  deposited  to  secure  any  balance  which 
might  at  any  time  be  found  due  from  the  old 
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and  the  continuing  iirni»  and  amotion  was  now 
made  for  a  receiver  of  the  rents  of  tlie  mort- 
gaged nremises^  and  for  an  injunction  to  re- 
strain tne  assignees  from  selling  any  of  the 
fixtures  attached  to  such  premises,  and  in- 
cluded, as  was  contended  by  the  Banking 
Company,  in  their  securities. 

linney,  Pemberton,  and  K.  Parker,  for  the 
banking  company. — It  is  contended  by  the 
parties  who  resist  the  motion,  that  the  lien 
given  to  the  banking  company  was  confined  to 
the  advances  made,  or  to  be  made,  to  the  firm 
in  existence  at  the  time  the  memoranda  of 
deposit  were  given,  and  that  as  one  of  the 
partners  died,  the  firm  became  altered,  and  the 
uens  could  not  be  held  to  extend  to  advances 
made  subsequent  to  his  death.  All  the  circum- 
stances, however,  proved  that  such  a  construc- 
tion of  the  memoranda  was  not  consistent  with 
the  facts.  By  the  articles  of  nartnership  the 
partnership  was  to  continue  till  1845  absolutely, 
under  the  style  of  "  Hindes  and  Derham,"  and 
it  was  proviaed  that  the  death  of  one,  or  even 
of  two  partners,  should  not  dissolve  the  partner- 
ship, but  that  the  business  should  be  continued 
so  long  as  two  partners  remained.    It  was  also 

Srovided,  that  in  case  William  Hinde  should 
ie  leaving  a  son  or  sons,  he  should  be  at 
liberty  to  appoint  one  or  more  of  his  sons  in 
his  place,  but  the  management  was  to  remun 
in  tne  surviving  partners  till  the  sons  attained 
twenty-one ;  and  in  the  event  of  his  not  nomi- 
nating his  son  or  sons,  the  surviving  partners 
were  to  purchase  Ids  interest,  giving  security 
for  the  amount  and  making  provision  for  his 
widow,  but  no  part  of  the  capital  was  to  be 
drawn  out  till  arter  the  expiration  of  six  years 
from  the  time  of  his  death.  The  whole  of  the 
partnership  efiects,  therefore,  at  his  decease 
became  the  property  of  the  surviving  partners, 
the  firm  remainmg  the  same.  After  William 
Hinde's  death,  the  surviving  acting  partners 
requested  the  account  to  be  continued ;  and  in 
April,  1837>  the  agreement  was  acted  upon  in 
the  spirit  contended  for  b^  the  banking  com- 
pany! Part  of  the  securities  deposited  con- 
rasted  of  a  lease  from  the  Duke  of  Hamilton, 
and  as  the  Duke  was  only  tenant  for  life*  a 
bond  of  indemnity  was  given  by  him  to  secure 
the  firm  against  loss  in  the  event  of  the  Duke's 
successors  refusing  to  confirm  the  lease.  The 
Duke  having  died  and  the  lease  being  disputed, 
it  became  necessary  to  take  proceedings  on 
the  bond,  and  the  surviving  partners  applied 
to  the  banking  company  for  the  loan  or  the 
bond  for  the  purpose  of  taking  proceedings 
upon  it,  and  on  the  15th  of  April,  1836,  the 
bond  was  forwarded  to  the  then  firm,  and  a  letter 
written  by  the  manager  of  the  company,  stating 
that  it  was  lent  upon  the  understandung,  that 
whatever  monies  might  be  recovered  upon  it, 
should  be  applied  in  Cquidation  of  the  advances 
made  by  them,  and  for  securing  which  the  lease 
and  bond  had  been  deposited.  Proceedings 
were  afterwards  taken  and  a  sum  of  money 
was  recovered,  which  was  actually  so  appliea. 
The  slightest  evidence  of  intention  was  suffi- 
cient to  extend  the  lien  to  subsequent  advances. 
JSa^  parte  Langeton,  17  Ves.  227;  Eof  parte 


Kennn^ton,  2  Ves.  &  B.  79.  Robert  Derham, 
the  actmg  partner,  and  one  of  the  executors 
and  trustees  of  William  Hinde,  and  who  was 
perfectly  competent  to  extend  the  lien,  had 
said  that  if  the  account  were  allowed  to  con- 
tinue, the  securities  should  remain  for  all  subse- 
<iuent  advances.  With  regard  to  the  fixtures, 
it  was  proper  to  have  an  account  taken  and 
the  produce  secured ;  there  were  fixtures  both 
in  the  freeholds  and  in  the  leaseholds. 

Kindersley,  for  Robert  Derham,  the  acting 
executor  of  William  Hinde,  did  not  deem  u 
necessary  to  urge  any  arguments,  but  felt  bound 
to  state  that  the  understanding  of  his  client 
was,  that  all  advances  were  to  be  secured  by 
the  deposits. 

Turner  and  ^^/ntf  for  Thomas  Foster  Hmde. 

Bethcli,  for  the  assignees,  had  two  objections 
to  make  in  point  of  form.  In  the  first  place, 
all  parties  had  agreed  to  abide  the  decision  of 
a  different  tribunal,  the  pluntiffs  having  in 
March  last  presented  a  petition  to  the  Court  of 
Review  for  realizing  the  securities  and  sale  of 
the  fixtures,  and  prayed  that  after  payment 
of  the  costs  the  produce  should  be  appbed  in 
liquidation  of  the  sums  due  on  the  securities, 
and  that  the  surplus  should  be  pud  to  the  as- 
signees. On  the  19th  of  March  last  an  order 
was  obtained  on  this  petition,  under  which  the 
banking  company  were  to  be  at  liberty  to  set  a 
value  on  the  premises  included  in  the  deposits, 
and  the  petitioner,  as  representing  the  com- 
pany, was  to  be  at  liberty  to  make  any  claim 
whiclk  might  be  deemed  necessary  beyond  the 
sum  that  might  be  so  fixed,  thus  admitting  it 
to  be  a  debt  due  from  the  present  partners. 
That  petition  being  in  existence  at  the  time 
the  bul  was  filed,  precludes  the  ulaintifiT  from 
seeking  a  different  species  of  relief.  Another 
objection  was,  that  there  were  other  incum- 
brancers on  the  property  comprised  in  the  me- 
moranda of  deposit,  who  were  not  parties  to 
the  record.  Then  with  regard  to  the  memo* 
randa  of  deposit,  which  constitute  the  only 
case  of  the  ptedntifis,  they  were  confined  to  ad- 
vances which  might  be  made  to  the  individual 
partners  who  signed  them,  and  such  express 
contracts  cannot  be  altered  or  enlarged  by 
parol.  The  words  of  the  memoranda  were: 
"We  have  deposited,  &c.  for  securing  any 
sum  or  sums  of  money  which  may  at  any  time 
become  due  from  the  present  firm,  or  from 
any  subsequent  firm,  on  any  account  whatso- 
ever ,"  and  thus  the  express  language  of  the 
contract  was  confined  to  the  four,  or  any  part- 
nership  which  the  four  might  contract.  The 
partnership  articles  had  no  application  to  the 
case,  as  the  memoranda  related  to  the  inter- 
est of  William  Hinde  at  the  time  they  were 
signed.  Ej;  parte  Marsh,  in  re  CarhUl,  2  Rose, 
239.  To  shew  bow  difficult  it  viras  to  extend 
an  agreement  of  such  a  description  where  there 
was  a  change  of  partnership,  he  referred  to 
E^arte  Trimmer,  2  Rose,  328. 

Tne  Master  of  the  Rolls.-^lX  cannot  be  said 
to  be  clear  that  the  plfuntifis  have  made  out  a 
primd facie  case  for  a  recover,  when  the  ques- 
tions  may  be  of  such  «  nature  as  to  be  csfioble 
of  being  determined  only  at  the  hearing;  and. 
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with  regard  to  the  claim  to  the  fixtures  attached 
to  the  leaseholds,  there  is  considerable  difficulty 
in  deciding  upon  it.  All  parties  interested  in 
the  property  included  in  the  liens  must  also  be 
brought  before  the  Court. 

Bethell,  having  here  intimated  that  the  as- 
signees were  wiling  to  bring  into  (Jourt  the 
amount  received  by  them  for  rent,  and  to  ac- 
count for  the  fixtures,  an  order  was  finally 
agreed  to,  by  which  the  assignees  were  to  pay 
into  Court  on  affidavit  all  monies  received  by 
them  on  account  of  rent  since  the  date  of  the 
order  of  the  Court  of  Review;  and  also  to  ac- 
count in  like  manner  for  any  sums  which 
might  be  received  by  them  on  account  of  the 
fixtures.  The  bill  to  be  amended  by  making 
the  other  incumbrancers  parties,  and  any  of 
the  parties  to  have  liberty  to  apply. 

f^arenside  v.  Derham,  July  30th,  and  Slst. 

Guren'if  JBeitct). 
[Before  the  Four  Judges.] 

ATTORNEY.— LIABILITY. — MARSHAL  — 

E8CAPB. 

A  plaintiff',  at  whose  suU  a  defendant  had 
been  charged  in  execution,  became  bank' 
rupt.     His  attorney  in  the  country  proved 
under  the  fiat.     The  London  agents  after- 
wards signed   an  order   directed  to  the 
marshal,  and  authorising  the  discharge  of 
the  person  in  custody  under  the  execution, 
in  consequence  of  which  he  was  discharged. 
The  assignees  of  the  plaintiff  in  the  suit 
afterwards  brought  an  action,  and  recovered 
aMnst  the  marshal  as  for  an  escape.    The 
Court  granted  a  rule,  calling  on  the  at" 
tomey  and  the  agents  to  shew  cause  why 
they  should  not  pay  to  the  marshal  the 
money  recovered  from  him  by  the  assignees. 

The  Attorney  General  moved  for  a  rule  to 
shew  cause  why  Messrs.  Wilmot,  Capes,  and 
Stuart,  should  not  be  ordered  to  pay  to  the 
marshal  a  sum  of  232/.  lOf.  lie/.,  under  the 
following  circumstances.     A  person  had  been 
sent  to  the  Queen's  Bench  Prison,  charged  in 
execution.    While  there  the  plaintiff  in  the 
suit  became  bankrupt.    An  order  signed  by 
Mr.  Capes,  as  attorney,  for  the  plaintiff  was 
sent  to  the  prison,  authorising  the  discharge  of 
the  defendant,  who  had  been  charged  in  exe- 
cntion.    The  marshal,  being  ignorant  of  the 
fact  of  the  bankruptcy  of  the  plaintiff  in  that 
suit,  discharged  the  defendant.     Assignees 
were  subsequently  appointed  under  the  fiat, 
wl^ch  had  issued  agsinst  the  plaintiff,  and  they 
brought  an  action  against  the  marshal  for  an 
escape.    The  marshal  was  held  liable,  and  bad 
to  pay  the  sum  of  money,  which  he  now  sought 
to  obtain  by  this  rule  from  the  attorneys.    The 
application  was  against  Messrs.  Wilmot,  Capes, 
and  Stuart.    The  fi  rst  was  the  country  attorney 
of  the  plaintiff,  the  others  were  in  partnership 
.  as  his  London  agents,  and  the  order  was  signed 
by  one  of  the  latter  gentlemen,  after  Mr.  \Vil. 
mot  had  proved  onder  the  fiat. 

The  Court  granted  the  rule. — Ew  parte  the 
Marshal  of  the  Queen* s  Bench  Prison,  tn  re  ff^ii^ 
mot,  Capes  and  Stuart,  T,  T,  1840,  Q.  B.  F.  J, 


<aurtn'tf  n^nrfi  ^rartCcf  Coutt 

EJECTMENT. — PAYMENT  OP  COSTS  BY  THIEa 
PARTY. — DEFENCE. 

A  third  person  having  and  claiming  no  inie- 
rest  in  property  sought  to  be  recovered  in 
an  action  of  ejectment,  in  which  the  plaintiff 
is  successful,  cannot  be  compelled  to  pay 
the  costs  of  it,  where  the  defendant  is  in^ 
solvent,  although  he  may  have  in^uenced 
the  defendant  to  defend  the  actton,  and 
supplied  him  with  some  funds  to  proceed 
With  the  defence,  and  that  from  rexatioms 
motives. 

In  this  case,  which  was  an  action  of  eject* 
ment,  the  defendant  was  in  insolvent  circum- 
stances. A  person  named  Proud,  as  it  was 
suggested,  from  vexatious  motives,  interfered 
to  induce  the  defendant  to  defend  the  action, 
and  even  supplied  him  with  funds  to  proceed 
with  his  defence.  Proud,  however,  claimed 
no  interest  in  the  premises  sought  to  be  re- 
covered by  the  action,  in  the  event  the  pluntiff 
was  successful.  The  defendant  being  unable 
to  pay  these  costs,  a  rale  nisi  was  obtained  by 
James,  for  compelling  Proud  to  pay  the  plain- 
tiff his  costs  ot  the  action,  on  the  ground  uf 
the  interference  on  his  part,  by  which,  it  was 
said,  that  he  had  become  a  substantially  litigant 
party. 

Thesiger  and  Miller  shewed  cause  against 
this  rule,  and  contended,  that  the  mere  tact  of 
the  interference  suggested  on  the  other  side. 
Proud  claiming  no  interest  in   the  premises, 
would  not  authorize  the  Court  to  compel  him 
to  pay  the  costs  of  the  action.    None  of  the 
cases  in  wliich  third  persons  had  been  com- 
pelled to  pay  the  costs  of  causes,  to  which 
they  were  not  parties,  were  at  all  analagous  to 
the  present.    Where,  for  instance,  an  action 
was  brought  against  a  tenant  of  a  house,  and 
the  landlord  in  part  set  up  his  own  title  under 
the  name  of  his  own  tenant,  it  might  be  dif- 
ferent; here,  however,  no  such  state  of  facts 
existed.     Perhaps,  as  Proud  was  a  stran^r  to 
the  property,  and  he  had  promoted  thli  de- 
fence, he  might  be  liable  to  a  criminal  pro- 
ceeding for  maintaining  suits  contrary  to  the 
common  law ;  that,  however,  could  furnish  no 
reason  for  making  the  present  rule  absolute. 
The  case  ot  Hay  ward  v.  Giffird^  yns  a  direct 
authority  against  this  application.    That  was 
an  action  on  the  case,  and  there  a  party  had 
interfered,  who  was  substantially  party  to  the 
proceeding,  and  the  Court  refused  to  compel 
him  to  pay  the  costs  of  the  action. 

Piatt  and  James  supported  the  rule,  and 
contended  that  the  principle  on  which  the 
courts  had  interfered  to  compel  persons,  not 
parties  to  the  record,  to  pay  the  costs  of  ac- 
tions, was  mistaken  on  tne  other  side.  The 
(yourt  had  always  looked  beyond  the  record, 
to  see  who  was  the  party  really  litigating.  In 
the  present  case,  and  on  the  affidavits  on  both 
sides,  there  could  be  no  possible  doubt  that 
Mr.  Proud  was  the  person  really  litigating.  The 
fact  of  his  having  no  legal  interest  in  the  pro- 
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perty,  was  an  aildhional  reason  for  eompplliofy 
him  to  pay  the  the  plaintiff's  costs.  He  had 
aome  motive  for  interfering,  which,  althous^h 
not  amounting  to  legal  interest,  was  sufficient 
in  his  own  mind  to  induce  him  thus  to  act,  and 

ftrerent  the  defendant  from  yielding  without 
itigation  to  the  lawful  and  well-founded  claims 
of  the  plaintiff.  This  was  sufficient  to  prevent 
his  being  shielded  from  the  consequences  of 
his  own  improper  promotion  of  the  defence. 
The  Courts  thus  punished  persons  who  had 
secret  claim  to  the  property,  and  whose  inter- 
ference WHS  therefore  to  a  certain  extent  ex- 
cusable. Surely,  where  a  person  of  his  own 
malii;nant  disposition,  and  without  any  J^ind  of 
pretence,  chose  to  act  in  this  manner,  to  delay 
a  party  in  the  acquisition  of  his  rights,  he  was 
properly  bound  to  pay  the  costs  thus  im- 
properly through  his  means  incurred. 

Cur.  adv.  vult. 

fFiltiamt,  J.,  was  of  opinion  that  he  ought 
not  to  interfere  by  making  the  preseut  rule  ab- 
solute. He  was  not  aware  of  any  case  in  which 
a  party  bad  been  employing  another  lo  defend, 
or  who  had  engaged  the  attorney,  and  supplied 
money,  but  .who  did  not  claim  any  title  to  the 
property  in  question,  who  had  been  made  to 
pay  the  costs  of  the  action.  He  considered  the 
remarks  of  Mr.  Justice  Bayley,  in  Thrtutoutv. 
Shenton,  of  much  consequence.  That  learned 
judge  there  intimated,  that  supposing  a  party 
to  be  shewn  to  be  in  reality  defending,  and  at 
the  tame  time  putting  forth  a  pauper  ap- 
parently to  defend,  it  was  competent  for  the 
lessor  of  the  plaintiff  to  applv  to  set  aside  the 
consent  rule,  with  costs,  and  to  be  permitted 
to  sign  judgment  against  the  casual  ejector, 
unless  the  landlord  came  in  and  de^nded. 
Here  it  appeared  from  the  affidavits  that  every 
thing  which  Proud  did  was  well  known  to  the 
lessors  of  the  plaintiff.  Every  thing  that  took 
place  as  to  his  interference  occurred  before 
the  action  was  commenced,  and  before  the 
trial  took  place.  Had  Proud  therefore  placed 
himself  in  such  a  position  as  to  call  for  the  in- 
terference of  the  Uourt,  there  were  sufficient 
materials  upon  which  the  lessor  of  the  plaintiff 
might  have  founded  his  application,  either 
before  action  brought,  or  dunng  the  time  it 
was  proceeding,  and  prior  to  the  costs  in  ques- 
tion having  been  incurred.  No  case  having 
been  cited  where  a  party  has  been  made  to  pay 
the  costs  of  such  an  action,  when  claiming  as 
landlord,  his  Lordship  feared  to  carry  the  prac- 
tice further,  staling  it  as  his  opinion  that  Proud 
had  interfered  from  bad  or  vexatious  motives. 
He  sboold  therefore  discharge  the  rule. 

Rule  discharged. — Doe  d.  fFright  v.  Smith, 
E.  T.  1840.    Q.  B.  P.  C. 

AUENDMBNT. — NUL  TIBL  RECORD. — LACHES. 

— TRIAL. 

An  amendment  mil  be  allowed  in  a  replication 
to  a  plea  q^nul  tiel  record,  although  a  trial 
hue  tahen  place  on  an  issue  of  not  guilty  on 
the  same  record. 

In  this  case,  which  was  an  action  for  a  ma- 
licious prosecution,  the  defendant  pleaded  that 


he  was  not  guilty,  and  that  there  was  no  such 
record  as  that  of  the  plaintiff^s  acquittal,  as 
alleged  by  him  in  the  Court  of  the  Recorder  of 
Bath.  The  plaintiff  replied,  praying  an  inspec- 
tion of  the  record.  A  trial  then  took  place  on 
the  plea  of  not  guilty.  Subsequently  an  ap- 
plication was  made,  and  a  rule  obtained,  to 
amend  the  prayer  of  the  replicatiop,  by  pray- 
ing a  certiorari  to  the  recorder  of  Bath  to 
certify  the  tenor  of  the  record  there  remain- 
ing. 

Sir  fF.  Follett  appeared  to  shew  cause 
against  this  rule,  and  contended  that  as  the 
trial  had  taken  place  on  the  plea  of  not  guilty, 
it  was  too  late  to  make  the  amendment  now 
sought  to  be  made.  It  was,  in  fact,^  seek- 
ing to  amend  the  issue  between  the  parties,  on 
which  they  originally  intended  to  proceed  to 
trial.  • 

Butt,  in  support  of  the  rule,  submitted  that 
this  could  not  be  regarded  as  any  alteration  of 
the  issue.  It  was  merelv  an  alteration  in  the 
mode  in  which  evidence  m  support  of  the  issue 
was  to  be  obtained.  In  the  case  of  Farwig  v. 
Cockerton,^  where  it  was  adjudged  by  the 
Court  that  if  there  was  a  variance  between  the 
issue  and  the  writ  of  trial,  it  might  be  amended 
at  any  time.  That  was  a  direct  authority  in 
support  of  the  present  application. 

Coleridge,  J.,  thought  that  the  amendment 
ought  to  be  allowed,  the  plaintiff  paying  the 
costs  incurred  by  the  amendment. 

Rule  absolute. — George  v.  Rookes,  E.  T. 
1840.*   Q.  B.  P.  C. 

EJECTMENT.  —  AFFJDAVit  OF  MERITS.  —  AT- 
TORNEY'S CLERK. — ATTORNEY. 

fFhere  an  affidavit  of  merits  is  made  by  an 
attorney's  clerk,  who  describes  himseffas 
the  managing  clerk  of  the  attorney,  in 
order  to  refuler  it  sufficient,  it  is  necessary 
that  the  affidavit  should  state  that  he  had 
the  management  of  the  particular  cause  in 
question. 

In  this  case,  which  was  an  action  of  eject- 
ment, the  plaintiff  had  been  nonsuited  in  con- 
sequence of  the  defendant  not  I'ppearing  to 
confess  lease,  entry,  and  ouster.  A  rule  was 
obtained  to  set  aside  the  nonsuit  on  the  ground 
of  the  accidental  absence  of  the  attorney,  and 
other  causes.  An  affidavit  of  merits  was  also 
produced.  It  was  sworn  by  a  person  who 
described  himself  as  the  managing  clerk  of  the 
attorney.  It  did  not  contain  any  statement 
that  the  deponent  had  had  the  management  of 
the  cause  in  question. 

Cresfvell  shewed  cause  against  the  rule,  and 
contended  that  the  affidavit  of  merits  was  in- 
sufficient. Properly,  such  an  affidavit  ought  to 
be  made  by  the  attorney  in  the  cause ;  if  made 
by  his  managing  clerk,  it  ought  to  shew  that 
the  managing  clerk  had  the  management  of 
this  cause ;  otherwise,  it  was  quite  consistent 
that  he  knew  nothing  about  the  cause. 

James  in  support  of  the  rule,  contended  that 
the  affidavit  describing  the  ilerk  as  the  mana- 

ft  6  Dowling,  337. 


836        S^erior  Courts :  Queen's  Bench  Practice  Court,  ^The  Editor's  Letter  Box. 


fpnfi^  clerk,  it  miMt  be  assumefl  primd  facie 
that  he  had  the  managemeot  of  all  the  caueea 
iu  the  office. 

fFillianUy^.  thonght  the  affidavit  insufficient, 
as  it  ou^bt  to  have  stated  the  clerk  to  have  the 
inanageineutof  the  particular  cause  in  question. 
That  was  the  usual  practice,  and  there  was  no 
reason  for  departing^  from  it  in  this  particular 
instance.  The  present  rule  must  therefore 
be  discharged. 

Rule  discharfi^ed. — Doe  A,  Fiskv,  APDonnelt, 
E.T.1840.    Q.  B.  P.O. 


SflBUfFP's  BBTCRN. — RBCORDARI  FACIAS 

LOQUBLAM. 

fFhere  a  plttint  in  replevin  has  been  levied  in 
the  sheriff's  courts  and  a  writ  of  recordari 
facias  loquelam  is  issued,  the  sheriff'  ought 
to  make  his  return,  by  stating  positively 
whether  there  is  any  plaint  pending  in  hts 
Court,  and  not  make  a  statement  of  all  the 
proceedings  which  had  taken  place  before 
him* 

In  this  case  a  plaint  in  replevin  had  been  le- 
vied in  the  Sheriff's  Court,  and  a  writ  of  rectfT' 
dari  facias  loquelam  issued.  Previous  to  the 
writ  issuinjif.  certain  proceedings  had  been 
had  in  the  Sheritf*8  Court,  and  judgment  of 
retomo  habendo jronounced  for  the  plaintiff. 
When  the  sheriff^  made  his  return,  he  did  not 
state  positively  whether  any  plaint  was  pending. 
but  set  forth  m  his  return  the  steps  which  hwl 
taken  place  between  the  parties,  down  to  the 
time  01  the  receipt  of  the  writ. 

Montague  Smith  obtuned  a  rule  to  shew 
cause  why  the  return  thus  made  should  not  be 
set  aside. 

Greenwood  shewed  cause  against  this  rule. 
He  contended  that  the  return  was  sufficient. 
It  might  be  a  matter  of  doubt  whether  the  plaint 
was  pending  or  not.  Whether  it  was  or  not, 
depended  on  the  opinion  the  Court  might 
form.  If  the  proceedmgs  were  no  longer 
pending,  the  sheriff  could  make  no  further  re- 
turn, and  all  matters  contained  in  the  return, 
beyond  the  mere  statement  of  the  non-pending 
of  the  plaiat,  might  be  discarded  as  immaterial. 
If  the  procee(&g8  could  be  considered  as 
pending,  then  the  sheriff  had  returned  all 
that  was  in  his  power  to  return.  Either  way 
tke  return  was  good,  as  it  was  the  onlv  one 
which  it  was  in  the  sheriff's  power  to  make. 

Montague  Smith  contended  in  support  of 
die  rule,  that  it  was  the  duty  of  the  sheriff 
to  state  in  bis  return  whether  any  plaint  was 
or  was  not  pending  in  the  County  Court  i  and 
not  to  leave  it  for  the  court  to  determine  what 
the  state  of  the  proceeding  below  was. 

fFiiliams,  J.,  was  of  opmion,  that  it  was  the 
duty  of  the  sheriff  not  to  make  the  argumenta« 
five  return  now  before  the  Court.  He  was 
required  to  record  the  plaint.  He  must  know 
whetiber  any  plaint  was  or  was  not  pending. 
If  none  was  pending,  none  could  be  recorded ; 
if  any  was  pending,  he  was  bound  to  record  it. 
He  had  no  right  thus  to  call  on  the  Court  to 
Judge  for  him  whether  any  plunt  was  or  was! 


not  pending.  He  ought  to  state  positively  whe- 
ther the  plaint  was  pending  or  not.  The 
present  rule  mast  therefore  be  made  absolute. 
Rule  absolute.— M^oifi'A/  v.  Lewis,  E.  T.  1840. 
Q.  B.  P.  C. 


INDORSBMBNT  OF   PROCESS. —  RB8IDBKCB. — 
ATTORNBT.-— IM MATBRIAL  OlilSBION. 

fFhere  a  party  deocribes  himself  as  the  person 
issuing  a  writ,  and  mentions  his  tsddrest, 
without  introducing  the  words  *'who  re- 
sides at,  **  according  to  the  form  given  is 
the  schedule  attach^  to  the  Un^ormity  sf 
Process  Act,  the  omission  does  not  inooR* 
date  the  writ. 

In  this  case  the  plaintiff,  who  was  an  at- 
torney, issued  a  writ  of  summons  in  person. 
On  the  back  of  the  copy  served  he  plamd  this 
indorsement.  '*  This  writ  issued  by  Charles 
Coppice,  in  person,  18,  Adam  Street,  AdeliAi, 
in  the  county  of  Middlesex.''  In  the  schMule 
to  the  Uniformity  of  Process  Act,  the  words 
**  who  resides  at "  are  introduced  previous  to 
the  statement  of  the  address.  On  the  ground 
of  this  omission, 

Bayley  obtained  a  rule  to  set  aside  the  copj 
of  the  writ,  and  the  service  of  it. 

Hunfrey  shewed  cause  against  the  rule  thus 
obtained,  and  contended  that  the  omission 
complained  of  was  immaterial,  as  no  additional 
information  would  be  conveyed  by  Uie  intro- 
duction of  the  words  omitted. 

Bayley,  contrh,  submitted  that  as  the  statute 
prescribed  a  certun  form  to  be  adopted,  that 
ought  to  be  strictljr  pursued.  If  not,  it  amount 
ed  to  an  irregulanty. 

Coleridge,  J.,  thought  the  omission  was  of 
no  consequence,  and  therefore  directed  the 
rule  to  be  discharged. 

Rule  discharged. — Ctmpice  ▼.  Hunter,  E.  T. 
1840.    Q.B.  P.C. 
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The  letters  of  W.  C;  "Civis  A.V'  and 
''One  who  has  been  an  Articled  Clerk,"  shaU 
be  attended  to. 

The  case  sent  by  a  "  Solicitor  and  an  Old 
Subscriber,"  will  probably  be  inserted  as  soon 
as  we  can  make  the  requisite  research. 

It  does  not  appear  that  the  act  5  &  6  W.  4, 
c.  62  (the  Abolition  of  Oaths  Act),  extends  to 
Scotland. 

A  "  Solicitor  at  Manchester,"  whose  letter 
we  inserted  on  the  16th  August,  relating  to* 
Parliamentary  Agency,  is  requested  to  send  us 
his  name  in  conftdence. 

Part  III.  of  the  Analytical  Digest  for  1840 

is  now  published. 

Many  of  the  back  numbers  having  been  re- 
printed, imperfect  sets  of  this  work  naay  now 
be  made  up,  by  order  given  to  any  bookseller. 
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Quod  magia  ad  Nrts 


PertineC,  ct  neacire  malam  eat,  agitamna.' 


u 


HORAT. 


THE  PUBLICATIONS   OF  THE  RE- 
CORD  COMMISSIONERS. 

AKCIBNT  LAW8  AND  IN9TITUTB8  07  BNOLAITD. 

Wb  are  glad  to  call  the  attention  of  our 
readers  to  the  new  volume  just  published 
by  the  Record  Commissioners.  We  deem 
this  to  be  one  of  the  most  interesting  of 
the  series,  whether  considered  in  reference 
to  the  legal  or  general  reader,  although 
there  may  have  been  several  works  of  greater 
antiquarian  curiosity.  It  is  intituled  "  An- 
cient Laws  and  Institutes  of  England*  com- 
prising Laws  enacted  under  the  Anglo- 
Saxon  Kings,  with  an  English  translation 
of  the  Saxon ;  the  Laws  called  Edward  the 
Confessor's ;  the  Laws  of  William  the  Con- 
queror; and  those  ascribed  to  Henry  the 
First;  also  Monumenta  Ecclesiastica  An- 
glicana,  from  the  7th  to  the  10th  century  ; 
and  the  ancient  Latin  Version  of  the  Anglo- 
Saxon  Laws,  with  a  compendious  Glossary, 
&c." 

We  propose,  in  the  first  place^  to  make 
some  extracts  from  the  able  preface  of  Mr. 
Thorpe,  the  learned  editor  of  the  volume, 
describing  the  legal  part  of  its  contents; 
and  in  the  next,  to  select  some  parts  of  the 
laws  of  Alfred  by  way  of  "  samples."  Tlie 
eeclegiastical  and  other  portions  of  the  vo- 
lume, we  shall  leave  to  those  whom  they 
more  immediately  concern. 

"The  laws  of  the  Kentish  kings  are 
known  to  us  only  from  one  manuscript,-- 
the  Textus  Roffensis,  preserved  in  the  li- 
brary of  the  Dean  and  Chapter  of  Rochester, 
compiled  under  Emulf,  bishop  of  that  see, 
from  11 15  to  1125.  That  these  laws  have 
descended  to  us  in  their  primitive  state  it 
would  be  unreasonable  to  suppose ;  at  the 
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dame  time,  I  am  inclincid  to  the  belief  that 
they  approach  more  nearly  td  it  than  is  ge- 
nerally imagined .  At  all  events,  their  lan- 
guage, besides  exhibiting  occasional  Archaic 
forms,  is  not  that  of  the  days  of  Emulf. 
Of  these  laws  no  ancieiit  Latin  version  is 
known  to  be  extant. 

The  succeeding  laws  of  Alfred,  Ine,  and 
their  successors,  to  those  of  Cnut,  require 
but  little  notice  in  thi&  place.  Those  of 
Ine,  which  in  the  manuscripts  are  annexed 
to  Alfred's,  and  even  numbered  with  them, 
so  as  to  form,  as  it  were,  a  continuation  of 
Alfred's  Code,  are,  for  that  reason,  placed 
after  them  in  the  present  volume  ;  it  being 
probable,  as  has  been  suggested,  that  the 
edition  we  possess  was  designed  for  the  use 
of  the  West  Saxons,  while  another,  (now 
lost),  with  the  Institutes  of  Offa  in  like 
manner  appended,  was  destined  for  the  in- 
habitants of  Mercia. 

Preceding  the  laws  of  Edgar  is  the  valu- 
able document, '  De  Hundredo  Tenendo*  now 
first  printed  from  the  unique  manuscript  in 
the  library  of  Corpus  Chriati  College,  Cam- 
bridge. The  Latin  version  or  text  will  be 
found  in  its  place  at  the  end  of  the  volume, 
freed,  by  the  aid  of  manuscripts,  from  most 
of  the  corruptions  which  so  lamentably  dis- 
figure it  in  the  edition  given  by  Bromton. 

Among  the  statutes  of  Ethelred,  the  do- 
cument entitled  '  De  Institutis  Londonia* 
has  a  great  claim  to  interest  on  account  of 
its  importance  to  the  commercial  and  mO" 
netary  hLstory  of  England.  It  is  printed, 
though  very  unintelligibly,  in  Bromton, 
where  it  is  made  to  form  an  appendage  to 
the  Cone  Wanetinginse,  hnt  there  are  several 
manuscripts  of  it  in  our  libraries  from  a 
coUation  of  which  the  text  now  given  has 
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been  derived,  which  it  is  hoped,  though  by 
no  means  free  bofn.  corruption,  will  be  found 
sufficiently  so  as  to  obviate  all  difficulty  with 
regard  to  its  sense. 

Immediately  fidlowing  the  Laws  of  Gnut, 
is  the  curioua  document  entitled  "  Recti- 
tudineB  Stngukaum  Personarum,'*  the  Saxon 
original  of  which  exists*  I  believe,  in  one 
manuscript  only,  belonging  to  the  Library 
of  Corpus  Chiisti  College,  Cambridge. 
This  piece  is  valuable,  as  presenting  us  with 
an  enumeration  of  the  several  classes  of 
persons  employed  on  a  domain,  of  the  ser- 
vice to  be  rendered  by  each,  and  of  the 
reciprocal  duty  of  the  lord  to  those  engaged 
on  his  land.  This  document  presents  dif- 
ficulties to  the  modem  student,  arising  from 
our  want  of  acquaintance  with  many  of  the 
usages  therein  mentioned,  though  an  at- 
tempt at  the  illustration  of  some  will  be 
found  in  the  Olossary  appended  to  the 
work ;  it  was,  therefore,  deemed  advisable 
to  annex  to  it  the  Latin  version,  from  a 
collection  of  manuscripts,  in  place  of  an 
EngHsh  one,  of  which  it  seems  hardly 
susceptible. 

The  French  text  of  the  Conqueror's  Laws 
is  chiefly  from  a  valuable  manuscript  at 
Holkham,  formerly  the  property  of  Sir  Ed- 
ward Coke,  bearing  his  autograph,  and  still 
in  the  possession  of  the  Right  Honorable 
the  Earl  of  Leicester.  The  text  contained 
in  this  manuscript  bears  signs  of  great 
antiquity,  and  (if  the  Laws  of  William  were 
really  composed  in  French)  is,  from  its 
dialect,  much  more  likely  to  be  a  nearly 
fjButhful  representation  of  the  original  than 
that  most  corrupt  one  transmitted  to  us  in 
the  work  bearing  the  name  of  Jugulph. 

Unfortunately  the  Holkham  text  is  in- 
complete, not  reaching  further  than  to  the 
twenty-eighth  chapter.  Its  deficiency  could 
only  be  supplied  from  the  printed  text; 
though  the  real  loss  sustained  is  greatly 
diminished  by  the  superiority  of  the  Latin 
edition  now  given  from  a  Harleian  manu- 
script over  that  printed  by  Wilkins  from 
the  Lichfield  Chronicle. 

The  charter  (Wil.  4,  p.  213)  directing 
the  separation  of  the  civil  and  ecclesiastical 
courts  is  here  given,  both  on  account  of  its 
intrinsic  importance,  and  of  reference  made 
to  it  in  the  annotations  to  the  laws  of 
Henry  1.  Had  the  design  of  continuing 
this  work  to  a  later  period  not  been  aban- 
doned, it  would  have  been  reserved  for  the 
place  to  which  it  naturally  belongs. 

The  Laws  of  Henry  1.  will,  it  is  hoped, 
be  found  to  exhibit  a  few  corrections  (chiefly 
from  the  Red  Book  of  the  Exchequer,  which 


has  been  carefully  collated  for  the  purpose) 
whereby  some  difficulties  have  been  removed, 
and  the  sense  restored.  Attention  has  also 
been  directed  to  the  reformation  of  the 
punottiBtion,  and  ^  subdivision  into  sec- 
tions will  necessarily  tend  greatly  to  £ad- 
litate  citation  fix>m  this  code. 

With  respect  to  their  substance,  the  laws 
ascribed  to  Henry  1,  but  evidently  the  un- 
authorized compilation  of  an  individoal,  are 
derived  frx>m  various  sources,  most  of  which 
will  be  found  specified  in  the  notes  of 
Somner  and  others  subjoined  to  the  text ; 
but  the  portion  chiefly  viduable  to  us  is  that 
which  has  preserved  many  fragments  of 
Anglo-Saxon  law,  of  which  traces  nowhere 
else  are  known  to  exist,  either  in  original 
or  translation." 

In  submitting  to  our  readers  the  fallow- 
ing extracts  from  the  Laws  of  Alfred,  we 
give  only  the  Editor*s  translation  and  omit 
the  Saxon,  except  in  regard  to  the  words 
which  he  has  incorporated  in  his  yersion. 
Such  of  these  words  as  appeared  to  require 
explanation  we  have  added  frx>m  the  Glos- 
sary, which  is  appended  to  the  vcdume. 
Where  the  explanation  appeared  donbtful, 
we  have  selected  the  most  probable  version. 

"  I,  then,  Alfred,  king,  gathered  these 
together,  and  commanded  many  of  those  to 
be  written  which  our  forefiathers  held,  those 
which  to  me  seemed  good;  and  many  ef 
those  which  seemed  to  me  not  good  I  re- 
jected them  by  the  counsel  of  my  '  witan  * 
[council]  and  in  otherwise  commanded 
them  to  be  holden ;  for  I  durst  not  venture 
to  set  down  in  writing  much  of  my  own. 
for  it  was  unknown  to  me  what  of  it  would 
please  those  who  should  come  after  us. 
But  those  things  which  I  met  with,  either 
of  the  days  of  lae  my  kinsman,  or  of  OfEs 
king  of  the  Mercians,  or  of  iEthelbryht, 
who  first  among  the  English  race  received 
baptism,  those  which  seemed  to  me  the 
rightest,  those  I  have  here  gathered  toge- 
ther, and  rejected  the  others. 

"I,  then,  Alfred,  king  of  theWeat-Saxons, 
shewed  these  to  all  my  '  witan/  and  they 
then  said  that  it  seemed  good  to  them  all 
to  be  holden/' 

OF  OATHS  AKO  OP  *  WEDS  *  [PfcdS^].* 

At  the  first  we  teach,  that  it  is  most 
needful  that  every  man  warily  keep  his  oath 
and  his  '  wed.*     If  any  one  be  constrained 

»  The  langun^  of  the  orif^aal  writ  in  the 
Court  of  King's  Bench,  sfprees  with  the  form 
of  process  here  mentioned :  "  If  AT.  N.  shall 
give  you  security  of  prosecuting  his  claim,  then 
put  by  ga^es  and  sa/e  pledges,  A.  B**  &c. 
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to  either  of  these  wrongfully*  either  to 
trettson  against  his  lohi*  or  to  any  unlawful 
aid ;  then  it  is  joster  to  belie  than  to  fulfil. 
But  if  he  pledge  himself  to  that  which  it  is 
unlawful  to  fulfil,  and  in  that  belie  himself, 
let  him  submissively  deliver  up  his  weapon 
and  his  goods  to  the  keeping  of  his  firiends, 
and  be  in  prison  forty  days  in  a  king's 
'  tan '  [town] ;  let  him  there  sufiFer  what* 
ever  the  bishop  may  prescribe  to  him  }  and 
let  his  kinsmen  feed  him,  if  he  himself  have 
no  food.     If  he  have  no  kinsmen,  or  have 
no  food,  let  the  king's  reeve  feed  him.    If 
he  must  be  forced  to  this,  and  he  otherwise 
wiU  not,  if  they  bind  him,  let  him  forfeit 
his  weapons  and  his  property.    If  he  be 
slain,  let  him  lie  uncompensated.     If  he 
flee  thereout  before  the  time,  and  he  be 
taken,  let  him  be  in  prison  forty  days,  as  he 
should  before  have  been.     But  if  he  escape, 
let  him  be  held  a  fugitive,  and  be  excom- 
municate 
ever,  there 

let  him  make  '  bot '  [amendi]  for  the '  borh 
bryce  '  Ihreach  of  9urety}i  as  the  law  may 
direct  him,  and  ^e '  wed-bryce,'  as  his  eon« 
feasor  may  prescribe  to  him. 

or  CHvacH  '  books'  [Sanctuary"]/ 

If  any  one,  for  whatever  crime,   seek 
any  of  the  *  mynster-hams '  [monoitic  habu 


king^s  'wer-gild'  [price  for  gtdit'].  So 
also  we  ordain  for  all  degrees,  whether 
^ceorl'  [churl]  or  'eorl'  [earl].  He  who 
plot*s  against  his  lord's  life,  let  him  be  liable 
in  lus  life  to  him,  and  in  all  that  he  has ; 
or  let  him  prove  himself  true  according^  to 
his  lord's  *  wer/ 

OF  CHURCH-' frith'  [peaccji 

We  also  ordain  to  every  church  which 
has  been  hallowed  by  a  bishop,  this  '  frith :' 
if  a  *  fah  [foe]  man '  flee  to  or  reach  one,* 
that  for  seven  days  no  one  drag  him  out. 
But  if  any  one  do  so,  then  let  him  be  liable 
in  the  king's  '  mund-byrd'  and  the  church 
'frith;'  more,  if  he  there  commit  more 
wrong,  if,  despite  of  hunger,  he  can  live, 
unless  he  fight  his  way  out.  If  the  brethren 
have  further  need  of  their  church,  let  them 
keep  him  in  another  house,  and  let  not  that 
have  more  doors  than  the  church.     Let  the 


foes,  let  them  keep  him  xxx  days,  and  let 
them  give  notice  of  him  to  his  kinsmen.  It 
is  also  church-' frith,*  if  any  man  seek  a 
church  for  any  of  those  offences,  which  had 
not  been  before  revealed,  and  there  confess 
himself  in  God's  name,  be  it  half-forgiven* 
He  who  steals  on  Sunday,  or  at  Yule,  or  at 


tatiomi]  to  which  the  kings  '  feorm '  [farm]    Easter,  or  on  Holy  Thursday,  and  on  Roga- 
is  incident,  or  other  '  free-hired '  which  is   ^^^^  days,  for  each  of  these  we  will  that  the 


worthy  of  reverence,  let  him  have  a  space 
of  three  days  to  protect  himself,  unless  he 
be  willing  to  come  to  terms.  If  during 
this  space,  any  one  harm  him  by  blow,  or 
by  bond,  or  wound  him,  let  him  make  '  bot ' 
for  each  of  these  according  to  regular  usage, 
as  well  with  •  wer '  [price]  as  with  '  wite  ' 
l^jie]  ;  and  to  the  brotherhood  one  hundred 
and  twenty  shillings,  as  'hot'  for  the 
church  'frith'  [peace]^  and  let  him  not  have 
'  forfogen '  [prejudice]  his  own. 

OP  '  BORH  BRTCB  "  [Breoch  of  Surety.] 

If  any  one  break  the  king's  'borh,' 
let  him  make  '  bot '  for  the  plaint  as  the  law 
shall  direct  him ;  and  for  the  '  borh-bryce  ' 
with  V  pounds  of  '  Mosrra '  pence.  For  an 
archbishop's  'borh-bryce,*  or  his  '  mund<^ 
byrd/  let  him  make  'hot'  with  three  pounds; 
for  any  other  bishop's  or  an  'earldorman's ' 
'  burh-bryce, '  or  'mund-byrd'  [jyuardian- 
skip],  let  him  make  '  bot '  with  two  pounds. 

OF  FLOTTZNO  AGAINST  A  LORD. 

If  any  one  plot  against  the  king's  life, 
of  himedf,  or  by  harbouring  of  exiles,  or  of 
his  men  ;  let  him  be  liable  in  his  life,  and 
in  all  that  he  has.  If  he  desire  to  prove 
himself  true,  let  him  do  so  according  to  the 


'  bot '  be  two  fold,  as  during  Lent-fast. 

OF  STEALINO  IK  A  CHURCH. 

If  any  one  thieve  aught  in  a  church, 
let  him  pay  the  'angylde'  [rate  fixed],  and 
the  'wite  [fine],  such  as  shall  belong  to 
the  '  angylde  ;'  and  let  the  hand  be  struck 
off  with  which  he  did  it.  If  he  will  redeem 
the  hand,  and  that  be  allowed  him,  let  him 
pay  as  may  belong  to  his  '  wer.* 

LAW  OF  ATTORNEYS. 


BILLS  IN  PARLIAMENT  IN  1708. 

In  looking  at  the  several  alterations  which  have 
been  effected  in  the  Law  relating  to  Attorneys, 
it  may  be  useful  to  shew  what  was  done  by  the' 
practitioners  in  former  times.  With  this  view 
we  are  enabled  to  lay  before  our  readers  the, 
following  papers  regarding  a  bill  brought  intot 
parliament  upwards  of  130  years  ago. 

The  first  paper  is  "The  Case  of  the  At- 
torneys and  other  Practisers,  relating  to  the 
stamp  duty." 

"  By  a  clause  in  the  act  made  the  first  year  of 
her  IVlajesty's  reign,  [Queen  Anne]  intituled, 
'  An  act  for  preventing  frauds  in  her  Majesty's 
duties  upon  stampt  vellom,  parchment  and 
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paper:  Tt  is  enacted,  that  the  attorney  em- 
ployed to  file  bail,  or  enter  an  appearance,  shall 
nle  such  bdl  or  enter  his  appearance  for  a  de- 
fendant, within  four  months'  time  after  the 
time  he  undertakes  so  to  do,  or  he  forfeits  20/. 
for  his  omission.' 

"  And  by  another  clause  in  the  same  para- 
graph of  the  same  act»  it  is  enacted,  '  That  if 
any  clerk,  officer,  attorney,  &c.  shall  transact, 
enter,  record  or  file  any  farther  or  other  pro- 
ceeding, matter  or  thinff  subsequent,  and  re- 
lating to  such  action,  plaint,  bail,  or  appear- 
ance, before  the  same  shall  have  been  duly 
entred,  filed,  or  recorded,  that  then  e?ery  such 
officer,  clerk  or  attorney,  so  nej^lecting  or  of- 
fending, shall  for  every  such  offence  or  neglect 
forfeit  20/.' 

'*  So  that  by  a  forced  construction  of  the 
said  second  clause,  there  is  a  double  forfeiture 
incurred  for  the  same  thing,  the  one  by  the 
defendant's  attorney,  for  his  omission,  the  other 
by  the  plaintiff's  attorney,  for  his  proceeding ; 
for  if  tae  attorney  for  the  plaintiff  in  any  suit, 
deliver  a  declaration  to  the  defendant's  attor- 
ney, before  the  defendant's  attorney  hath  filed 
bail,  or  entred  an  appearance,  such  delivery  of 
a  declaration  and  proceeding  thereon,  is  such 
transaction  in  the  cause  as  will  subject  the 
pluntiff's  attorney  to  the  penalty  of  2()/.,  and 
other  disabilities,  for  proceeding  in  the  cause 
before  the  defendant's  attorney  hath  filed  his 
bail,  or  entred  his  appearance,  which  is  to 
punish  one  person  for  the  offence  of  another, 
«vhich  is  agunst  natural  iustice. 

**  For  if  for  fear  of  this  forfeiture  the  plain- 
tiff's attorney  shall  forbear  to  deliver  the  de- 
claration till  the  end  of  four  months,  which 
time  the  defendant's  attorney  hath  given  him 
for  filing  his  bail  or  entring  his  appearance, 
then  the  plaintiff  will  lose  so  much  time,  and  in 
many  cases  must  inevitably  lose  his  debt  or 
thing  sued  for ;  or  if  he  does  proceed  before 
bail  filed,  or  appearance  entred,  then  he 
forfeits  as  aforesaid,  which  is  humbly  con- 
ceived could  never  be  the  intent  and  meaning 
of  the  law-makers. 

''  And  yet  there  are  informations  exhibited 
agidnst  many  hundred  attorneys,  for  several 
great  sums  of  money,  upon  this  hard  construc- 
tion of  the  act,  which  the  attorneys  could  never 
be  aware  of,  being  so  contrary  to  common 
justice  and  reason,  and  will  inevitably  ruin  the 
practicers  of  the  law,  and  their  families,  if 
prosecuted. 

"The  duty  to  the  Queen  for  such  bail  or 
appearance  is  but  U.,  and  for  some  other 
thmgs  but  2(/.,  yet  the  penalty  in  all  cases  is 
20/.,  and  disabUiiy  to  practise  ever  after.    And 
the  same  penalty  may  be  incurred  by  the  at- 
torneys for  the  plaintiff,  and  also  for  the  de- 
fendant, for  one  and  the  same  fault. 
"  Wherefore  it  is  humbly  prayed,  that  this 
honourable  House  would  provide  some 
remedy  for  the  said  grievance,  so  that  one 
person  may  not  incur  so  great  penalties 
for  the  neglect  or  omission  of  another." 

The  second  paper  is  '*  An  Abstract  of  a  Bill 
in  Parliament  for  redressing  and  preventing 
V&9tA  frauds  and  practices  relating  to  the 


stamp  duty,  and  rednciag  the  number  of  At' 
tomeys  and  Solidtors  practidng  in  the  Courts 
at  Westminster." 

'"Bill  recites  part  of  the  first  dause,  in  the 
act  of  the  first  year  of  this  Queen,  (intituled, 
'  An  act  for  preventing  frauds  in  her  Majesties 
duties  upon  stampt  vellum,  parchment,  and 
paper,')  whereby  it  is  enactea,  that  from  and 
after  the  25th  day  of  March,  1703,  if  any  per- 
son imployed  or  intrusted  to  enter  or  fife  any 
action,  bail,  appearance,  or  other  thing  charge- 
able with  the  stamp  du^,  shall  negleet  to  file 
or  enter  the  same,  before  any  subsequent  pro- 
ceeding shall  be  made  :  or  if  he  makes  any 
subsequent  proceeding  before  the  prior  be  duly 
done,  he  snail  for  every  such  offence  forfeit 
the  summ  of  20/.,  with  full  costs  of  suit,  wlddi 
amounts  to  a  double  penalty  for  one  offence. 

"  Bill  also  recites,  the  dause  in  the  act  of 
the  5th  year  of  the  Queen,  for  payment  of  an- 
nuities, to  be  sold  for  raising  a  further  supply 
to  her  Majesty,  for  the  service  of  the  year  I/O?- 
Whereby  it  is  enacted,  that  the  several  persons 
who  through  inadvertency  or  misconstmcdon 
of  the  acts  for  securing  the  stamp  duties,  had 
omitted  the  entering  and  filing  of  actions, 
bayb,  and  appearances,  should  be  indempm- 
fyed  against  the  penalties,  provided,  they 
should  pay  the  several  duties  omitted  before 
the  23d  ot  November  last. 

"  And  the  bill  sets  forth,  that  by  reason  of 
the  difficulty  in  preparing  a  particular  charge 
of  I  he  omissions  of  every  attorney,  they  coiud 
not  perform  the  terms  of  the  said  indempnity, 
withm  the  time  limitted,  but  have  now  an- 
swered to  her  Majesty  their  several  diarges  for 
their  omissions. 

"  The  bill  therefore  enacts,  that  every  person 
who  hath  so  offended,  shall  be  indempnifyed 
against  the  penalties  by  them  incurred. 

*' The  bill  further  sets  forth,  that  the  said 
clause  in  the  act  of  the  first  of  the  Qoeen, 
subjecting  all  attorneys  to  daily  forfeitures,  as 
well  through  misconstruction  of  the  said  daiue, 
as  for  smul  and  immaterial  ddays  of  paying 
duties,  effectually'  secured  elsewhere  in  the 
said  act,  and  enforcing  the  recording  of  divers 
unnecessary  proceedings,  which  of^  proves 


highly  prejudicial  to  the  suitors. 

"The  bill  therefore  enacts,  that  the  md 
dau-^e  (as  to  so  much  thereof  as  is  therein  re- 
cited) shall  be  repealed. 

'*  The  bill  further  sets  forth,  that  most  frauds 
touching  the  duties  are  committed  by  illiterate 
and  inmgent  persons,  who  having  not  been 
educated  as  derks,  nor  qualified,  do  yet  pre* 
sume  to  soUicite  and  prosecute  suits  in  law  and 
equity,  in  the  names  of  sworn  tlerks  or  attor- 
neys, who  (though  no  way  concerned)  yet  are 
chargeable  with  the  duties  in  such  suits. 

"  And  therefore  the  bill  enacts,  that  every 
person  who  after  the  13th  of  February,  170B 
shall  sollicite  any  suit  in  any  of  the  Courta  at 
Westminster,  and  shall  not  first  be  a  sworn 
clerk,  attorney,  or  officer  of  one  of  the  said 
Courts,  or  be  one  of  the  waiting  derks  to  one 
of  the  Six  Clerks  in  Chancery,  or  have  eerred 
live  years  a  clerk  to  one  of  the  sworn  derka  in 
Chancery,  in  the  office  of  Queen's  Remem* 
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hraiicer^  or  sworn  attorneys  in  die  Office  of 
PlcM  in  the  Govt  of  Excheqaer,  or  be  before 
the  said  lath  day  of  Febniarv^  1708,  specially 
admitted  by  the  Lord  Chancellor^  Lord  Keeper, 
Master  of  the  RoUs,  or  Barons  of  the  Exche- 
qner,  to  practice  as  a  Sollicitor  in  the  Courts 
of  Equity ;  (which  admission  shall  be  stampt 
with  sucn  stamp  as  the  admission  of  an  at- 
torney at  law)  shall  be  deemed  a  common  bat" 
reior,  and  have  no  remedy  for  recoverinf(  his 
fees  and  disbursements  therdn,  provided  that 
any  person  ma^  manage  any  cause  wherein  he 
or  any  of  his  lun  shall  be  a  party,  or  lawfully 
interested,  so  as  he  do  not  take  or  chari^e  any 
fee  or  reward  for  his  so  doing. 

**  And  it  is  farther  enacted,  that  every  person 
who  shall  from  and  after  the  Idth  day  of  Feb- 
roary,  1708,  practice  in  the  Courts  or  Queen's 
Bench  or  Common  Pleas  at  Westminster,  in 
the  name  of  any  other  attorney  or  clerk  with- 
out his  consent  first  had  under  his  hand  and 
seal,  shall  forfeit  for  every  offence  the  summ  of 
SO/,  with  full  costs ;  and  that  no  such  consent 
shall  be  good  to  any  person,  not  being  then  an 
attorney  of  one  of  the  said  Courts. 

''And  for  the  b^ter  preventing  ignorant 
and  illiterate  persons  from  being  admitted  at- 
torneys in  the  said  Courts  at  Law,  the  bill 
farther  enacts,  that  from  and  after  the  thir- 
teenth day  of  February,  1708,  no  person  shall 
be  admitted  an  attorney  or  entring  clerk  in 
the  Courts  of  Queen's  Bench  and  Common 
Fleas  at  Westminster,  or  be  a  sollicitor  in  the 
Courts  of  Equity,  unless  it  shall  first  appear  by 
affidavit  that  he  has  served  five  years  a  clerk  to 
some  attorney  or  entring  clerk  or  solicitor  of 
one  of  the  said  Courts,  which  affidavit  shall  be 
read  in  open  court  before  such  admission. 

"  And  for  the  further  preventing  of  frauds 
in  her  Majesty's  said  duties,  and  the  better 
discovery  by  whom  the  same  shall  be  com- 
mitted; the  bill  further  enacts,  that  every 
philizer  or  other  officer  in  the  said  Courts  at 
Law  entring  or  filing  any  appearance  or  bayl 
shall  give  a  note  un^r  his  hand,  acknowledg- 
ing tmit  every  such  appearance  or  bayl  is  en- 
tred  and  the  duty  payd,  and  shall  stamp  such 
note  with  the  stamp  of  hb  office. 

'*  Enacts  also  that  any  sollicitor  in  the  Courts 
of  Equity  at  Westminster,  admitted  as  afore- 
said, may  practice  as  a  sollicitor  in  any  Court 
of  Law,  an  attorney  of  the  same  Court  being 
also  imployed  by  him,  or  his  clyent,  in  the 
same  cause.*' 

The  third  paper  contains  "  Reasons  for  pas- 
ang  the  Bill  relating  to  the  Attorneys." 

"The  said  attorneys  humbly  beg  leave  to 

E remise,  that  l»efore  toe  bringing  in  of  the  said 
ill,  they  did  (as  they  did  apprehend  was  their 
duty)  wait  upon  the  judges,  and  her  Migesties 
Commissioners  for  the  Stamp  duties,  with  a 
copy  of  the  said  bill ;  and  did  take  it,  that  they 
had  their  consent  for  bringing  the  said  bill  into 
this  honourable  House.  Ana  accordingly  they 
brought  the  same  in  timely  enough  to  have  a 
due  consideration  of  the  House;  and  it  hath 
had  the  favour  of  the  House  to  proceed  so  far, 
as  only  to  want  the  third  reading. 


''The  danse  which  concerns  the  rdeife  of 
the  attorneys  principally  ]s»  that  which  repeals 
the  clause  1  Anne,  in  the  act  intituled  ''An 
Act  for  Preventing  Frauds  in  her  Mijesties 
Duties  upon  Stampt  Vellum,  Pbrch^ient  and 
Paper." 

"  Which  clause  is  made  use  of,  chiefly  to  en- 
force attomies  to  enter  bails  and  appearances, 
whidi  clause  the  said  attomies  hope  this  House 
will  be  of  opinion  ought  to  be  repealed,  for 
these  reasons,  viz. 

"  Ist.  Because  the  fair  practisers  cannot  be 
safe  while  this  clause  contuues. 

"  2d.  Because  there  is  no  occanon  for  this 
clause. 

'*  dd.  Because  the  penalties  are  not  adequate 
to  the  offence* 

"  4th.  Because  the  duty  will  be  really  ad« 
vanc'd  by  the  repealing  this  clause. 

"  1st.  Because  the  fairpractiser  cannot  be  safe 
while  this  clause  continues." 

"  I.  First  from  the  general  words  that  savs 
that  no  subsequent  matter  shall  be  done,  till 
the  duty  for  preceeding  matters  are  paid.  In 
which  case  'tis  hard  to  say,  especially  m  a  cause 
of  length,  when  all  preceeoing  matters  are 
pud,  especially  if  it  shall  be  construed,  as  in 
the  case  of  appearances,  that  some  things  are 
to  be  done  for  the  sake  of  the  duty,  which  are 
not  necessary  to  be  done  for  the  sake  of  the 
clyent. 

"II.  Because  the  proper  evidence  for  the 
attorney  that  he  hath  done  his  duty,  which'  is 
the  evidence  of  the  record  itself,  is  taken 
away  by  this  clause.  If  the  attornejr  enter  the 
appearance  himself,  he  can  be  no  witness,  nor 
the  record  a  witness  for  him,  if  he  be  sued.  If 
he  sends  his  clerke,  either  by  the  fraud  or  n<^« 
ligence  of  his  clerke,  or  the  officer's  clerke 
that  he  shall  enter  the  appearance,  it  may  not 
be  done,  and  the  attorney  is  cheated  \2d.,  and 
must  pay  tK)/.  for  it,  with  full  cost  of  suite,  and 
dissabiUity. 

"21y.  Because  there  is  no  occasion  for  this 

clause. 

"  For  not  to  mention,  that  this  fraud  would 
be  against  the  attomies'  oath, or,  that  the  jud|(es 
have  not  thotight  fit  ever  to  enforce  the  entnng 
of  these  appearances,  tho'  these  offices  where 
the  appearances  are  entred  are  in  the  judges 
dispose.  There  u  a  clause  in  a  former  aofe 
that  inflicts  5/.  upon  the  defendant,  where  a 
defendant  is  arrested,  and  no  appearance  en- 
tred ;  and  this  is  a  very  extraordinary  way,  for 
'tis  without  the  defendants  being  summoned 
to  answer  upon  sight  of  the  return  of  the  writ. 
But  'tis 

"  Oiffeci.  That  this  penalty  falls  upon  the 
defendant. 

"  Jnsw.  'TIS  tme,  it  does  primarily,  and  for 
the  defendant's  attomies'  neglect  the  defen- 
dant in  many  cases  shall  suffer  more  than  that ; 
but  'tis  manifest  that  this  penalty  will  not  rest 
upon  the  defendant,  for  he  hath  a  plain  action 
against  his  attorney  for  so  great  a  neglect. 

"  Besides,  it  would  be  such  a  slur  to  the  at- 
torney, that  no  attorney  can  be  supposed  to 
let  his  clyent  suffer  so  much,  only  to  save  the 
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cbai^e  of  an  appearance^  tbo'  tis  acknowledged 
some  instances  have  beeni  but  the  puttm; 
that  law  in  ezecntion  would  soon  cure  that 
intBcheif. 

"dly.  Because  the  penalties  are  not  adequate 

to  tne  offence. 

.  "  For  every  offence  against  this  clause  is  20/. 
and  full  costs  of  suit  and  disability  $  and  in 
some  cases  the  duty  is  but  2d,,  and  in  most 
cases  but  \2d, 

"41y.  Because  the  dut^  mil  be  really  advanced 
by  the  repealmg  this  clause. 

*'  It  bath  been  very  well  observed,  that  the 
number  of  attorneys  who  have  been  sworn  of 
late  has  been  very  few,  and  'tis  a  very  true  ob- 
servation, because  no  attorney  can  safely  prac- 
tice while  this  clause  is  in  force.  Now  the 
duty  upon  swearing  of  an  attomev  is  4/.,  and 
the  duty  of  an  appearance  is  but  It. ;  so  that 
the  duty  paid  upon  the  admitting  of  an  attorney 
pays  for  fourscore  appearances. 
'  *'  As  to  the  computation  of  bails  and  appearp 
ances  by  the  writs  taken  out,  they  think  His 
irrong. 

"  For  let  the  number  of  writs  be  what  it  will, 
there  must  be  these  deductions  out  of  that 
number. 

"  1st.  Several  writs  are  renewed,  and  so 
reckoned  double.  In  the  next  place,  upon 
process  to  the  ultary,  which  are  returned,  of 
course  no  appearances  can  be  expected. 

"  2dly.  Writs  being  returnable  at  a  time  to 
come,  and  many  of  them  at  three  months  dis- 
tance, there  ought  to  be  a  deduction  of  all  such 
as  dye  before  the  return,  which  in  such  a  great 
number  will  not  be  a  few. 

^'ddly.  There  ought  to  be  a  deduction  of 
such  as  can't  be  arrested. 

«<4thly.  There  ought  to  be  a  deduction  of 
such  as  make  an  end  upon  the  arrest. 

*'  Sthly.  There  ought  to  be  a  deduction  of  so 
many  as  make  an  end  of  the  suit  before  the  re- 
turn of  the  writ. 

"  6thly.  There  ought  to  be  a  deduction  for 
all  such  as  go  to  prison ;  and,  these  deductions 
being  made,  there  can't  be  reasonably  expected 
one  appearance  for  10  named  in  the  writs. 

"  Object.  But  the  attorneys  take  for  these 
appearances  whether  they  be  entred  or  not. 

*'  Ans,  'Tis  a  mistalce  ;  for  an  attorney  may 
charge  any  thin^  wron^ully  better  than  an  ap- 
pearance, in  which  he  is  so  easily  falsified  by 
the  officer's  book,  and  which,  if  he  should  re- 
ceive, an  action  would  make  him  refund. 

'*And  'tis  conceived  that  upon  this  violent 

Erosecution  of  attorneys  most  appearances  have 
een  entred,  which  have  come  to  no  great  mat- 
ter, for  the  attorneys  have  paid  all  the  infor- 
jnations  were  exhibited  for,  or  any  demand 
made  of,  to  get  rid  of  this  hard  prosecution, 
;3everal  informations  having  been  filed  for  \2d, 
a-peice  against  the  same  attorney,  and  that 
without  Just  cause,  the  duty  having  been  paid 
before,  when  the  whole  demand  against  one 
attorney  might  have  been  put  into  one  infor- 
mation. 

'*  If  any  frauds  have  been  committed  in  not 
isntring  appearances,  it  has  been  by  those  who 


shelter  themselves  by  pnurtiolag  In  odian^ 
names,  which  the  dedgn  of  this  SiU  is  to  pra« 
vent. 

''  It  I4)pear8  by  the  informations  filed  a^^amsi 
sworn  attorneys,  that  the  omisaionB  of  iSl  the 
sworn  attorneys  of  the  Courts  of  Law  at  West* 
minster,  within  the  compass  of  a  year  or  therea^ 
bouts,  amounted  but  to  the  surom  of  125/.  or 
thereabouts,  according  to  the  calculation  made 
by  the  commissioners  of  the  stamp  duties,  which 
summ  the  said  sworn  attorneys  pud,  though 
most  of  them  were  in  causes  they  were  never 
concerned  in,  and  most  of  the  rest  wrongfully 
charged  upon  them,  the  defendants  either  hav- 
ing put  in  special  bail,  or  being  in  custody. 

''It  is  most  certiun  that  such  nrosecotioiis 
tend  to  diminish  the  duty  rather  tnan  adnuie« 
it,  for  that  many  sworn  attorneys  of  good  re- 
putation and  pracdce  have  already  given  over 
business.  And  all  the  rest  that  have  either  for* 
tune  or  reputation  to  lose,  will  certainly  do  so 
too,  if,  notwithstanding  all  their  care,  they  most 
be  subjected  to  such  penalties  and  scandalL  And 
then  business  must  tall  into  the  hands  of  petty 
foggers  and  broken  tradesmen,  who  will  not 
be  sworn,  but  practice  in'  some  prisoner's  or 
obscure  attorney's  name,  who  cannot  be  an- 
swerable for  the  duty. 


ANCIENT  EGYFriAN  0£BP. 


A.  c.  107. 


'  Itf  the  reign  of  Cleopatrii,  and  Ptolemy.* 
her  son,  aumamed  Alexander;  the  Goda 
Philometores  Soteres ;  in  the  year  13,  o^er- 
wise  9 ;  in  the  priesthood  of  the  existing 
priests  in  Alexandria ;  the  priest  of  Alex- 
ander, and  of  the  gods  Soteres,  and  of  the 
gods  Adelphi,  and  of  the  gods  Eueigetas, 
and  of  the  gods  Fhilopatores,  and  of  the 
gods  Epiphanes,  and  of  the  god  Philometor, 
and  of  the  god  Eupstor,  and  of  the  gods 
Euergetae;  the  prize- bearer  of  Berenice, 
Euergetis;  the  basket-bearer  of  Arsinoe, 
Philadelphius ;  and  the  priestess  of  Arsinoe, 
Eupator ;  at  present  in  Alexandria,  and  in 
the  I'hebaic  Ptolemais;  in  the  priesthood 
of  the  existing  priests  and  priestesses  of 
Ptolemy  Sator,  and  of  ,  in  Ptc^mais, 

on  the  29th  of  the  month  Tybi  (5th  Febra- 
ary),  Appollonius  being  president  of  the 
exchange  of  the  Memnoniana,  and  of  the 
lower  government  of  the  Pathyritic  nome. 

There  was  sold  by  PanunUheg^  aged  about 
45,  of  middle  size,  dark  complexion  and 
handsome  figure,  bald,  round  fiaced  and 
straight  nosed ;  and  by  SnockommeuB,  aged 
about  20,  of  middle  size,  sallow  complexion, 
likewise  round  fiiced  and  strai^t  nooed; 

*  These  two,  Cleopatra  and  Ptolemy,  b^^aa 
their  reign  107  years  before  Christ,  ana  r^ned 
17  years  and  6  months. 
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and  bj  SeummOm  Pwulmi,  aged  about  22, 
of  middle  aize,  sallow  complexion,  round 
faced,  fiat  nosed,  and  of  quiet  demeanour ; 
and  by  Tathlyt  Persinei,  aged  about  30,  of 
middle  size,  sallow  complexion,  round  face, 
and  straight  nose,  with  their  principal  Fap 
monthes,  a  party  in  the  sale,  the  four  being 
of  the  children  of  Peteptau,  of  the  leather- 
cuttera  oi  the  Memnonia,  out  of  the  piece 
of  level  ground  which  belongs  to  them  in 
the  southern  part  of  the  Memnonia,  eight 
thousand  cubits  of  open  field,  one-fourtii  of 
the  whole  bounded  on  the  south  by  the 
Royal  Street,  on  the  north  and  east  by  the 
land  of  Pftmonthes  and  Boconsiensis,  who  is 
his  brother,  and  the  common  land  or  wall  of 
the  city,  on  the  west  by  the  house  of  Tages, 
the  son  of  Chalome,  a  canal  running  through 
the  middle  leading  from  the  river;  these 
are  the  neighbours  on  all  sides.    It  was 
bought  by  Nechutes  the  less,  the  son  of 
Asos,  aged  about  40,  of  middle  size,  sallow 
complexion,    cheerful    countenance,    long 
face,  and  straight  nose,  with  a  scar  upon 
the  middle  of  his  forehead,  for  601  pieces  of 
brass ;  the  sellers  standing  as  brokers,  and 
as  securities  for  the  validity  of  the  sale. 


In  efiect  with  the  recitals  of  a  modem  con- 
veyance* But  there  is  this  difference : — the 
identity  of  the  parties  seems  to  have  been 
of  more  importance  than  the  identity  of  the 
property.  The  vendors  are  not  only  de- 
scribed in  their  relationship  to  ^e  previous 
(as  we  suppose)  registered  owner,  but  their 
age,  stature,  complexion,  and  appearanoe. 
are  stated  very  much  in  the  manner  of  a 
foreign  passport.  The  purchaser  also  is 
minutely  described,  even  to  the  scars  on  his 
person. 

The  **  partus'*  or  description  of  tiie  pro- 
perty sold,  are  stated  in  few  words — eight 
thousand  cubits  in  a  common  field*  It  is 
evident  th^e  was  a  g^oeial  registry  of  the 
lands  in  Alexandria  in  those  days,  and 
therefore  a  particular  description  was  unne« 
cessary ;  but  they  had  not  the  sagacity  to 
discover  the  symbols,  or  to  follow  the  ma- 
thematical methods  of  our  real  property 
commissioners.  They  resorted  to  our  vulgar 
mode  of  giving  the  abutments  on  the  ncnrth 
and  south,  and  the  other  points  of  the 
compass. 

Then  follow  the  statement  of  the  const" 
deration-moneY,  and  a  very  concise  cove- 


It  was  accepted  by  Nechutes,  the  pur-   nant  for  quiet  er^foyment. 


chaser. 


Appoihnius,  Pr.  Exchange. 


In  the  year  12,  otherwise  9,  the  20th  of 
Fharmuthes  (8th  May),  transacted  at  the 
table  in  Hermopolis,  at  which  Dyonysius 
presides  over  the  20th  department,  in  the  ac^ 
count  of  the  partners  receiving  the  duties  on 
sales,  of  which  Heraclides  is  the  subscribing 
clerk ;  the  acceptor  in  the  sale  is  Nechutes, 
tbe  less,  the  son  of  Asos ;  an  open  field  of 
eight  thousand  cubits^  one-fourth  portion  in 
the  southern  part  of  the  Memnonia,  which 
he  bought  of  Pamonthea,  and  Snochomneus, 
the  sons  of  Petepsais,  with  their  sisters, 
six  hundred  and  one  pieces.    The  end. 

Dyonysius  subscribes. 


>t 


It  will  be  observed,  that  in  many  impor- 
tant respects  this  curious  form  of  Egyptian 
conveyance  strongly  resembles  that  of  our 
ovm  ooimtry.  Itoonmiences  with  the  date, 
which  is  fixed  according  to  the  year  of  the 
reign  of  the  sovereigns  for  the  time  being ; 
to  which  is  added  a  reference  to  the  existing 
priesthood,  and  the  president  of  the  city  of 
Alexandria,  where  the  parties  lived  and  the 
property  was  situated. 

The  names  of  i^^  parties  are  then  stated, 
and  something  cW'the  pedigree  of  each  is 
gif«n .    Tins  may  oe  suppos^  to  correspond 


The  deed  is  then  duly  register^,  by  the 
president  of  the  city  of  Alexandria,  and  the 
certificate  of  Registry,  signed  by  tiie  presi- 
dent, resembles  tiie  Scotch  mode  of  authen- 
ticating the  execution  of  documents,  and  is' 
also  like  the  form  pursued  by  notaries  pubHc. 
lliere  was  evidentiy,  aUo,  an  auction  duty 
imposed  at  that  time.  There  seems,  indeed* 
to  be  nothing  new  under  the  sun. 

We  hope,  from  the  same  learned  source 
to  which  we  are  indebted  for  this  interest* 
ing  muniment,  that  we  shall  be  enabled  to. 
gratify  our  readers  by  further  speoimens  o£ 
legal  antiquity,  which  we  deem  peeuliarly 
appropriate  to  the  long  vacation* 


REMARKABLE  TRIALS. 


OASB  or  COOKVOISIBR  POB  MUaDKB. 

Having  since  the  commencement  of  this  work 
stated  nearly  all  the  most  remarkable  trials,  as 
well  in  recent  as  former  times,  it  will  probably 
be  expected  that  we  should  add  to  the  eollec- 
tion,  several  extraordinary  cases  lately  tried  in 
the  Central  Criminal  Court.  For  the  present, 
we  select  that  of  Frangoii  Ber^amin  Courvoi* 
iier,  who  was  indicted  for  the  murder  of  his 
master.  Lord  William  Rossdl,  on  the  6ih  day 
of  Msy  last. 

The  counsel  for  the  prosecution  were,  Mr. 
.jddpiphus,  Mr.  Bodkin,  aud  Mr.  Chambers. 
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Those  for  tbe  prisoner  were,  Mr.  Ckuriet 
Philiips,  and  Mr.  CiarAson, 

The  ftble  summiog  up  of  Lord  Chief  Justice 

Timial,  contuns  not  only  all  the  prindpal 

facts,  but  many  valuable  eonments  on  the 

effect  of  the  several  points  of  evidence.    The 

following  is  the  substance  of  liis  lordship's 

address  to  the  jury : 

It  would  be  their  duty  (he  said,)  to  weigh 
the   evidence    well,    in    order   to   ascertain 
whether  it  was  such  as  to  warrant  them  in 
pronouncing  the  prisoner  at  the  bar  guilty  of 
the  murder  of  Lord  William  Russell ;  but  if, 
after  they  had  fullv  investigated,  and  carefully 
examined,  tbe  evidence  laid  before  them,  the^ 
should  entertain  any  doubt  upon  the  subiect,  it 
was  his  bounden  duty  to  tell  them,  that  the  pri- 
soner was  entitled  to  the  benefit  of  that  doubt, 
and  it  would  be  their  duty  to  acquit  him  of  the 
charge.    If,  however,  on  the  other  hand,  they 
should  come  to  the  conclusion  that  he,  and  he 
only,  was  the  person  by  whose  giulty  hand 
the  deceased  nobleman  met  his  death,  it  would 
be  equally  their  duty,  and  they  must  not  shrink 
from  it,  however  painful  it  might  be,  to  pro- 
nounce him  guilty  of  the  crime  of  which  he 
was  accused.    The  case  %vas  one  of  circum- 
stantial evidence.    No  eye  saw  the  act  com- 
mitted, but  there  were  various  circumstances 
brought  forward  in  the  course  of  the  trial  for 
their  consideration,  and  it  would  be  for  them 
to  say  whether  those  circumstances  were  suffi- 
cient to  establish  the  charge,  and  enable  them 
to  pronounce  a  verdict  of  guilty  against  the 
prisoner.    With  respect  to  circumstantial  evi- 
dence* he  would  make  this  remark,  that  it 
would  be  impossible  for  the  justice  of  the 
country  to  be  duly  administered,  if  evidence  of 
that  nature  were  to  be  excluded  from  the  con- 
sideration of  juries.     Crimes  of  the  darkest 
nature,  and  those  which  assumed  the  most  se- 
rious aspect,  were  generally  committed   in 
frivacy,  and  in  the  absence  of  all  witnesses. 
t  would  therefore  be  giving  an  impunity  to 
crime,  if  parties  accused  were  to  escape  the 
consequences  of  their  guilt,  because  no  direct 
evidence  was  brought  against  them.     But  at 
the  same  time,  it  was  the  duty  of  juries  to  take 
especial  care  that  tbe  facts  so  submitted  to 
their  consideration  were  proved  to  their  entire 
and  complete  satisfaction,  so  as  not  to  leave 
any  doubt  in  their  minds,  in  considering  the 
whole  chain  of  circumstances  submitted  to 
them.     In  the  present  case,  if,  after  weighing 
all  the  facts,  they  should  come  to  the  inevitable 
conclusion  that  the  charge  was  brought  home  to 
tbe  prisoner,  it  would  be  their  duty  to  find  him 
gttilty«  '  It  would  not,  however,  l>e  enough  for 
them  to  consider  that  the  facts  and  circum- 
stances adduced  were   sufficient  to  raise  a 
strong  presumption  on  his  guilt,  but  they  must 
exclude  from  their  minds  aU  reasonable  doubts 
upon .  the  question  at  issue  before  they  pro- 
nounced their  verdict  of  guilty.    He  would 
now  proceed  to  state  the  general  nature  of 
the  case,  and  he  would  then  read  over  the 
whole  of  the  evidence  on  which  they  would  be 


called  upon  to  form  thdr  f^rfnkm,  tt  to  (he 
goQt  or  innocence  of  the  prisoner : 

It  appeared  to  be  established  beyond  all 
doubt,  that  on  the  night  of  the  5th,  or  the 
mgrning  of  the  6th  of  May  last.  Lord  William 
Russell  was  found  murdered  in  hia  bed.  A 
question  was  at  first  raised,  whether  it  was 
possible  that  his  Lordship  had  committed  sui- 
cide ;  but  the  evidence  upon  that  subject,  as 
given  by  the  medical  witnesses  and  others, 
was  so  conclusive  as  to  the  impossibility  of 
that  being  the  case,  that  he  deemed  it  useless  to 
incumber  the  case  by  considering  that 
question.  The  absence  of  any  weapon  within 
reach  of  the  deceased,  and  tbe  nattue  of  the 
wound  inflicted,  f uUy  proved  that  his  Lordship 
could  not  have  been  guilty  of  his  own  death. 
It  was  dso  clear  that  about  7  o'clock  on  the 
morning  of  the  6th  of  May,  the  house  was 
found  in  the  greatest  confusion,  so  as  to  make 
it  evident  that  a  robberj  had  been  planned  if 
not  executed,  and  certam  articles  which  were 
found  concealed  on  the  premises  left  no  doubt 
of  the  fact. 

It  was  attempted  to  be  shewn  that  this  rob- 
bery was  not  connected  with  the  murder  of  the 
deceased  nobleman,  but  that  the  robbery  and 
muider  might  have  been  effected  by  two  sets 
of  persons  in  the  same  night.    The  house  it 
appeared  had  four  doors  to  it,  and  H  was 
proved  in  evidence  that  three  of  them  were 
fastened  on  the  night  in  question,  but  it  was 
not  quite  clear  that  the  front  area  gate  had 
been  locked.    In  the  passage  leading  to  the 
front  door,  various  articles  were  found,  and 
this  door  which  had  been  locked,  chained,  and 
bolttsd,  was  found  in  the  morning  fastened  only 
with  the  latch.    The  back  area  door  was  found 
open  and  certain  marks  were  discovered  npon 
it.    Upon  looking  at  the  whole  of  the  appear- 
ance on  the  inside  of  the  house,  it  would  ap- 
pear at  the  first  view  that  the  premises  had 
been  entered  in  the  course  of  the  night  by  the 
back  area  door,  and  that  the  party  or  parties 
who  had  so  effected  an  entrance  had  gone 
over  the  house,  and,  having  committed  the 
murder,  and  ransacked  the    property,  (por- 
tions of  which  they  concealed  on  the    pre- 
mises) had  escaped  through  the  street  door 
without  taking  any  booty  with  them.    Tlie 
first  question  was,  by  whom  was  this  murder 
and  robbery  committed  ?  was  it  a  genuine  rob- 
bery, or  was  the  property  found  disposed  uf  in 
tbe  manner  described,  and  the  marks  made  on 
the  door,  with  a  view  to  divert  the  attention  of 
the  officers  of  justice,  so  that  the  giulu  party  or 
parties  might  escape  detection  ?    ffo  part  of 
tbe  property  had  been  removed  from  the  premi- 
ses, and  it  further  appeared  that  some  of  the 
valuable  articles,  being  portable,  might  easSy 
have  been  removed.  Was  it  possible  to  believe, 
that  if  thieves  bad  entered  the  house  for  the 
purpose  of  plunder,  they  would  have  made 
their  exit  leaving  so  many  small  articles  behind 
them  which  might  so  easilv  have  been  disposed 
of  about  their  persons  ?    Then,  were  the  marks 
made  upon  the  back  ares^door  die  gentune 
marks  of  burgUrs,  or  had^y  been  made  for 
the  purpose  of  its  appeanng  that  tbe  house 
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Ittd  been  lordbly  entered  in  the  nif|rht  time, 
and  n  robbery  comanitted? 

Now  as  refcarded  the  prisooer,  he  would 
adriie  the  jury  by  all  means,  not  to  lay  any 
stress  upon  the  expressions  he  had  first  used 
at  the  time  he  was  first  seen  in  the  house  on 
the  mominif. that  the  murder  wss  discovered, 
nor  did  he  think  that  they  ou^bt  in  fairness  to 
attribute  his  notation  to  fn^ilt,  for  so  great  a 
disparity  ezistM  between  persons  placecfnnder 
such  circumstances,  arising  from  their  differ- 
ent feelings  and  dispositions,  that  it  would  be 
a  harsh  conclubion  to  draw  against  the  prisoner 
that  the  agitation  which  he  then  exhibited  was 
a  symptom  of  his  guilty  knowledge  of  the 
murder;  because  it  was  natural  enough  for 
him  to  feel  considerable  agitation  at  the  time, 
knowing  that  his  master  had  been  murdered, 
and  the  house  robbed.  He  also  prayed  them 
not  to  take  into  consideration  the  observations 
of  the  learned  counsel  who  had  addressed  them 
on  the  prisoner's  behalf,  who  had  in  the  course 
of  hia  speech  endeavoured  to  sway  their  minds 
in  favour  of  the  prisoner  on  the  grounds  of 
mercy.  They  sat  m  that  box  under  the  solemn 
sanction  of  an  oath,  and  they  were  bound  by 
that  oath  to  deliver  their  verdict  according  to 
the  evidence  laid  before  them,  regardless  of 
consequences,  however  painful  those  conse- 
ooences  might  be  to  them  and  to  the  prisoner. 
They  were  bound  to  decide  upon  the  eridence , 
and  upon  that  alone,  so  that  in  coming  to  a 
conclusion  both  their  understandings  and 
consciences  should  agree.  Feelings  of  mercy 
towards  a  prisoner  could  not,  and  ought  not, 
to  be  entertained  by  a  jury,  provided  that  they 
were  satisfied  of  the  guilt  of  a  prisoner.  He 
would,  however,  so  far  agree  with  the  learned 
counsel  who  had  addressed  them  for  the 
defence,  in  this,  that  they  were  bound  to  put 
a  favourable  construction  upon  the  facts  ad- 
duced before  them,  and  if  any  doubt  should 
remain  in  thdr  minds  after  considering  the 
whole  of  the  case,  they  were  bound  to  give  the 
benefit  of  that  doubt  to  the  prisoner.  His  Lord- 
ship then  proceeded  to  read  over  the  evidence, 
and  to  comment  upon  it  as  he  proceeded. 

In  detailing  the  evidence  of  the  first  witnesp, 
Sarah  Mancer,  his  Lordship  said,  that  the 
first  part  of  her  evidence  was  not  very  material 
either  one  way  or  the  other.  It  appeared  that 
no  person  except  the  prisoner,  the  two  female 
servants,  and  hb  Lordship,  remained  in  the 
honse  ou  the  night  of  the  5th  of  May.  The 
area  gate  was  not  stated  to  have  been  fastened, 
but  the  area  door  was  secured,  and  it  was  very 
improlmble  that  after  getting  into  the  house, 
the  thieves  would  take  the  trouble  to  fasten  the 
door  agun.  The  probability  therefore  was 
that  no  entry  was  made  at  this  part  of  the 
house.  Sarah  Mancer  stated,  that  when  she 
came  dovrn  on  the  morning  of  the  6th,  the 
cook  was  asleep,  but  in  the  evidence  of  the 
cook,  she  said  that  she  was  not  asleep  when 
the  housemaid  left  the  room.  In  this  there 
might  be  a  little  variation,  but  it  was  not  very 
important,  and  the  jury  would  give  to  it  the 
weight  they  considered  it  deserved. 

It  was  natural  that  the  prisoner,  under  whose 


charge  the  plate  was  kept,  should,  upon  bear- 
ing of  the  robbery,  express  considerable  anx- 
iety about  the  matter.  It  was  stated  in  the 
course  of  the  trial  that  the  words  used  tiy 
Sarah  Mancer,  **  Let  us  go  and  see  where  his 
Lordship  is,"  were  rather  extraordinary;  but, in 
looking  at  expressions  made  use  of  by  the  par- 
ties in  a  moment  of  anxiety  and  alarm,  the 
jury  would  not  have  to  cunnue  the  words  to 
their  strict  interpretation.  When  the  prisoner 
was  in  the  dining-room,  and  was  addressed  by 
the  housemaid  in  these  words,—"  What  the 
deril  do  you  do  there  ?  can't  you  go  for  some 
one,  or  a  doctor?"  the  prisoner  it  wss  stated 
beckoned  to  a  workman  passing,  but  the  house- 
maid checked  him,  and  said  that  the  man  vms 
not  a  fit  person  to  send  anywhere.  In  saying 
this  she  might  at  the  time  have  considered 
that  the  man,  in  going  to  Belgrave  Square, 
where  Mr.  Russell  lived,  might  deUy,  or  per- 
haps would  not  go  at  all,  and  that  it  woula  be 
necessary  to  send  a  person  upon  whom  greater 
confidence  could  be  placed. 

The  prisoner  was  also  said  to  have  used  the 
words  *'  BUly  is  a  rum  old  chap."  The  jury 
could  not  place  much  weight  upon  them,  un- 
less they  bore  directl]^  upon  the  matter  in  ques- 
tion. These  expressions  were  used  by  him  in 
the  bearing  of  his  fellow-servants,  but  the 
great  famiharity  between  servants  and  the  time 
the  words  were  uttered  ou^ht  not  to  be  lost 
sight  of  in  iudging  of  their  importance.  As 
to  the  additional  expression  used  by  the  priso- 
ner, **  that  if  he  had  his  Lordship's  money  he 
would  not  be  long  in  England,"  all  the  infer- 
ence that  could  be  drawn  from  that  was,  that 
he  considered  Lord  \^lliam  Russell  was  a  per- 
son possessed  of  money. 

The  housemaid  was  cross* examined  about 
using  the  words  *'  I  saw  bis  Lordship  mur- 
dered in  bed."  She  said  she  never  used  these 
words,  and  no  person  bad  been  called  to  con- 
tradict her ;  but,  after  all,  the  expression  it- 
self really  appeared  to  be  a  tririal  expression, 
and  could  scarcely  amount  to  a  contradiction, 
although  the  woras  had  been  used.  When  the- 
prisoner  went  down  to  the  back  area  door,  be 
said,  "  Oh  dear,  here  it  is  they  came  in ;"  but 
those  words  were  not  cooclunve  one  way  or 
the  other.  It  might  be  a  very  natural  expres- 
sion for  an  innocent  person  to  make  on  seeing 
marks  on  the  door. 

The  witness  Selway  gave  evidence  regarding 
the  state  of  the  house,  and  the  adjoining  pre- 
mises. He  described  the  walls  and  leads,  and 
saw  no  marks  on  either.  It  would  be  there- 
fore for  the  jury  to  say  what  weight  could  be 
given  to  this  eridence.  No  person  could  have 
got  from  one  house  to  the  other  without  cros- 
sing the  leads,  which  were  covered  with  dust, 
and  that  dust  was  undisturbed.  The  witness 
John  Baldwin,  the  police  constable,  also  gave 
eridence  as  to  the  state  of  the  leads  and  the 
walls,  but  he  gave  this  testimony  in  such  a  way 
that  it  would  be  dangerous  in  such  a  serious 
inquiry  as  this  to  give  any  credit  to  it.  There 
was  another  officer,  named  Rose,  who  gave 
similar  evidence,  and  the  jury  could  take  his 
statement  into  consideration. 
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II  had  been  8ud,  that  i£  the  prisoner  took 
the  articlea,  it  wai  unlikely  that  he  should 
place  them  in  his  own  pantry ;  but  in  consider- 
ing this  part  of  the  case  the  jury  would  judge 
whether  the  person  who  placed  the  articles 
there  did  not  conceive  that  they  were  so  con- 
cealed as  to  defeat  discovery.  If  there  was 
any  doubt  however  about  this  circumstance,  it 
was  only  fair  that  the  Jury  should  adopt  the 
most  fovourable  course  to  the  prisoner. 

'  With  respect  to  the  dressing*  case,  it  appeared 
that  the  top  was  wrenched  off,  and  it  had  been 
stated  that  there  was  no  necessity  for  doing 
this,  as  it  must  have  been  opened  first.  It 
would  certainly  be  idle  in  any  one,  after  break- 
ing open  the  case,  to  consume  time  by  wrench- 
ing off  the  top.  It  had  been  suggested  that 
the  box  was  first  opened  by  a  key,  and  the  vio- 
lence done  to  it  afterwards.  In  breaking  into 
a  house,  the  thief  was  expected  to  act  in  the 
ordinary  way  that  dishonest  persons  obtaining 
access  to  premises  they  intend  to  rob  usually 
did ;  but  here  a  different  course  had  been  pur- 
sued. Instead  of  getting  into  the  house  by  the 
glass  door,  which  would  have  given  easy  ac- 
cess to  the  thief,  it  would  appear  that  he  must 
have  let  himself  down  into  the  lower  area,  and 
broken  open  the  dour  there,  which  required 
considerable  force. 

Some  observations  had  been  made  about 
finding  the  gloves  and  handkerchiefs  secreted 
in  the  prisoner's  partmanteau,  and  it  was  stated 
that  they  must  have  been  placed  there  in  order 
to  bring  the  prisoner  within  the  consequences 
of  a  verdict  or  guilty.  The  jury  would  consider 
whether,  on  the  previous  search,  when  all  the 
shirts  were  taken  out  and  placed  upon  the  bed 
unfolded,  the  gloves  and  handkerchiefs  could 
have  escaped  notice,  and  whether  any  one  eould 
be  capable  of  making  up  the  chun  of  circum- 
stances in  order  to  convict  the  prisoner  at  the 
bar.  They  would  also  consider  whether,  if 
this  had  been  intended,  more  decisive  steps 
would  not  have  been  taken,  for  scarcely  any 
blood  appeared  upon  the  gloves  and  handker- 
chiefs, and  it  might  be  supposed  that  if  the 
party  who  committed  the  murder  wore  those 
articles  at  the  time,  they  would  not  exhibit 
more  marks  than  those  produced. 

In  reference  to  the  questions  put  to  the  pri- 
soner by  the  police  inspector,  there  could  not 
be  anv  objection  to  putting  a  fair  question  to 
him,  but  if  it  were  put  for  the  purpose  of  en- 
trapping him  into  a  confession,  which  might  be 
used  in  evidence  against  him,  it  was  most  un- 
fair. If  it  should  be  that  the  words  **  Can  you 
look  me  in  the  face  "  were  used  with  an  honest 
intention,  the  officer  could  not  be  blamed,  and 
certainly  no  blame  was  attached  to  Mr.  Mavne. 

^  Again,  It  was  said  that  less  credit  should  be 

fiven  to  the  testimony  of  Inspector  Pearce,  as 
e  expected  a  reward.  This  was  no  doubt  a 
ouestion  for  the  consideration  of  the  jury,  and 
they  would  judge  what  degree  of  credit  ought 
to  be  given  to  this  evidence.  It  vna  necessary 
that  reward  should  be  offered,  and  the  officer 
franklv  stated  that  if  he  did  his  duty  he  ex- 
pected a  share  of  the  reward.  Now,  this  must 
always  follow  when  rewards  are  offered. 


With  respect  to  Ihe  locket  fouod  in  the 
prisoner's  possession,  it  had  no  connection 
at  all  with  the  robberr.  As  to  the  handker- 
chiefs, it  might  be  said  that  if  the  prisoner  were 
the  guilty  party,  he  would  never  have  placed 
them  in  his  portmanteau,  where  they  oeold 
not  by  possibility  escape  discovery. 

On  the  morning  of  the  sixth  of  May,  fonr- 
teen  articles  of  plate  were  missed.  The  same 
number  of  articles  had  been  produced  by 
Madame  Piolaine ;  and  Ellis,  Lord  MTiUiam 
Russell's  former  valet,  stated  that  they  comt- 
ponded  with  those  missed  in  ivery  reapect. 
With  regard  to  the  evidence  obtained  after  the 
prosecution  had  commenced,  a  few  obaenm- 
tions  were  necessary.  On  the  6th  of  May,  aa 
alread  v  stated,  fourteen  artidea  of  plate  were 
missed,  and  if  the  matter  had  been  left  in  that 
state,  the  case  might  have  been  open  to  aon  «* 
conjecture  favourable  to  the  prisoner.  The 
person  who  committed  the  robbery  might  have 
l>een  ilisturbed,  and  it  could  have  been  aaid 
that  he  only  succeeded  in  carrving  off  dicse 
fourteen  articles :  but  these  articlea  being  after- 
wards found  where  the  prisoner  himself  had 
lefi  them,  and  when  it  turned  out  that  they 
were  not  carried  off  by  a  stranger,  this  c<»njec« 
ture  fell  to  the  ground.  The  eridence  reapeeu 
ing  those  articles  was  only  l6|[itimate  for  tht 
purpose  of  doing  away  with  thia  conjecture. 
They  were  not  trying  tne  prisoner  for  havis^ 
robbed  his  master,  and  they  could  not  mix  np 
an  act  of  stealing  with  the  matter  now  before 
them.  It  had  been  observed,  that  the  fiaet  ol 
finding  the  property  was  involved  in  myatery 
in  consequence  of  the  non-production  of  the 
French  newspaper.  But  there  was  no  doohc 
but  the  paper  contained  something  which  led  to 
a  suspicion  of  the  contenta  of  the  parcel.  The 
matter,  however,  was  left  in  some  degree  of 
mystery ;  but  the  prisoner's  counsel  might  have 
cross-examined  the  witness  and  asked  where 
the  paper  was,  and  what  the  paragraph  waa» 
and  had  it  produced,  if  there  had  been  time  to 
do  so. 

It  had  been  suggested,  that  aome  of  the 
articles  were  placed  in  the  scullery  and  pantry 
for  the  same  purpose  that  the  glovea  and 
handkerchiefs  were  put  in  the  portmantean. 
The  jury  would  have  to  judge  of  the  proba- 
bility of  this.  Many  of  tlie  artidea,  according 
to  the  prisoner's  account,  were  in  the  room  of 
the  deceased,  on  the  night  of  the  murder,  and 
the  jury  would  consider  how  any  one  could 
know  where  thev  were  placed,  and  how  any 
stranger,  after  taking  them  away,  conld  think 
of  putting  them  where  they  were  found.  Thia 
was  important,  and  deserved  careful  conaiden^ 
tion.  A  model  of  the  premises  had  been  pro- 
duced, and  the  height  of  the  walla  round  the 
yard  was  stated. 

The  prisoner  produced  several  peraona  who 
had  spoken  to  his  previous  good  character,  bat 
with  respect  to  evidence  of  character,  it  waa 
only  of  a  secondary  nature.  It  waa  impor- 
tant, when  a  man  who  had  earned  the  good 
opinion  of  his  friends,  was  accused  upon  &ghl 
evidence,  that  his  good  character  ahoold  be 
known,  for  it  would  then  become  highly  impro- 
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babk  Uwt  be  would  at  once  commit  an  act 
which  might  take  from  him  the  character  he 
had  8o  honestly  earned,  and  a  doubt  was  raised 
in  his  favour.  Bui  if  ihe  circumstances  should 
be  9o  strong  on  any  occasion,  though  he  (ihe 
Jearned  judge)  did  not  mean  to  say  that  they 
were  so  in  this  case,  as  to  leave  no  reasonable 
doubt  in  the  minds  of  a  jury  as  to  the  guilt 
of  the  accused,  character  could  not  avail,  and 
Che  facts  only  must  be  looked  to.  But  it  was 
fair  to  give  an  accused  party  the  benefit  of  an 
improbability  in  the  case.  The  prisoner  might 
have  had  an  honest  character,  but  honesty  nad 
no  bearing  in  a  case  like  this;  and  if  Mrs. 
Piolaine  was  to  be  believed,  the  prisoner  must 
have  forfeited  that  character  before  the  mur*- 
lier  was  committed. 

Having  read  the  evidence,  he  would  now  ask 
the  jury  to  l)estow  their  very  best  attention  upon 
the  whole  matter  before  coming  to  a  conclusion 
as  to  the  guilt  or  innocence  of  the  prisoner. 
After  receiving  such  evidence  as  they  consider- 
ed trust- worthy,  and  rejecting  such  as  appeared 
to  them  undeserving  of  credit,  and  weighing 
all  the  facts,  they  would  draw  such  inference 
from  those  facts  as  they  should  deem  just  and 
^r.  If,  from  the  circumstances,  they  con- 
ceived that  the  prisoner  must  have  been  the 
guilty  party,  then  they  ought  not  to  shrink  from 
retnrnmg  a  verdict  accordingly  ;  but  if,  after 
bestowing  their  best  attention  on  the  matter, 
they  thought  it  probable  that  another  person 
committed  the  offence,  they  would  acquit  the 
prisoner. 

It  had  been  asked,  what  motive  the  prisoner 
could  have  had  for  committing  the  offence  ? 
It  was  impossible  to  assign  the  secret  motive 
that  might  operate  in  any  case,  and  a  court  of 
justice  had  only  to  judge  of  facts,  and  to  re- 
concile those  with  the  act  committed.  After 
carefully  considering  the  whole  matter,  it  was 
for  the  jury  to  say  whether  the  prisoner  was 
guilty  or  not  guilty  of  the  crime  ivith  which  he 
was  charged. 

[The  Jury  found  the  prisoner  ^i//y.] 


ANNUAL  REPORT  OF  THE  INCOR- 
PORATED  LAW  SOCIETY. 


At  the  annual  general  meeting  of  the  mem- 
bers of  the  Society,  held  in  the  hall,  Tuesday, 
June  30,  1840;  John  Teesdale,  Esq.  in  the 
chair;  the  Report  of  the  Committee  of  Manage- 
ment (of  which  the  following  are  the  principal 
parts)  was  read  by  the  Secretary. 

**  Referring  to  the  report  of  the  auditors  for 
a  statement  of  the  accounts  of  the  society  for 
the  past  year,  the  committee  proceed  to  sub- 
mit to  the  members  a  statement  of  the  several 
matters  which  have  engaged  their  attention 
since  the  last  annual  meeting. 

BUis  in  ParHameni, — ^Among  the  bills  in  par- 
liament relating  to  the  law^  or  affecting  the 
Interests  of  the  profession,  which  have  come 
under  the  consideration  of  the  committee,  they 
would  mention  in  particular  the  Lord  Chan<- 


cellor's  bill,  for  the  better  administration  of 
Justice  in  the  Courts  of  Equity,  principally  by 
the  appointment  of  two  additional  Vice  Chan- 
cellors, and  the  abolition  of  the  Exchequer. 
This  bill  they  deem  to  be  equally  beneficial  to 
the  suitor  and  the  profession,  but  they  are  of 
opinion  that  it  ought  to  be  followed  by  other 
measures,  in  order  effectually  to  remove  the 
delays  in  Chancery.  The  Committee  have 
therefore,  by  a  deputation  from  their  body, 
communicated  with  a  member  of  the  upper 
House  of  Parliament,  peculiarly  conversant 
with  the  sul)jcct,  and  thev  have  reason  to  be* 
lieve  that  steps  will  be  taKen  to  provide  a  fur- 
ther remedy  for  the  evil. 

The  bin  brought  In  at  the  latter  part  of  the 
last  session,  relating  to  the  Court  of  Common 
Pleas,  and  the  bills  of  this  session  fur  improv* 
ing  the  Admiralty  Court,  and  limiting  the 
Costs  of  frivolous  actions,  have  also  received 
the  attention  of  the  committee,  and  they  sub- 
mitted some  suggestions,  regarding  each,  in 
the  proper  quarter. 

Removal  of  the  Courts. — ^The  members  of  the 
society  have  been  apprised  by  the  circular, 
addressed  to  them  on  the  dOth  of  April  last, 
and  bv  the  proceedings  which  have  followed, 
that  the  proposed  removal  of  the  Courts  of 
Law  and  Equity  from  Palace  Yard  to  the 
neighbourhood  of  the  loos  of  Court,  has  had 
the  earnest  attention  of  the  committee  for 
some  time  past  lu  consequence  of  a  requisi- 
tion, numerously  signed  by  members  of  the  so- 
ciety, the  committee  held  several  meetings  on 
the  subject ;  and  finally,  on  the  suggestion  of 
Mr.  Vizard,  a  general  meeting  of  the  mem- 
bers, and  others  of  the  profession,  was  held  in 
this  hall  on  the  8th  of  May,  when  resolutions 
were  passed,  strongly  recommending  the  mea- 
sure, and  the  adoption  of  active  steps  with  a 
view  to  secure  its  accomplishment.  A  petition 
to  the  House  of  Lords,  and  a  similar  petition 
to  the  House  of  Commons,  founded  on  these 
resolutions,  were  thereupon  prepared,  and  soon 
received  the  signatures  of  above  1,600  attor- 
neys and  solicitors  practising  in  the  metro- 
polid;  and  the  Lord  Chancellor  having  oblU 
gingly  consented  (on  the  request  of  the  meet^ 
ing)  to  present  the  former,  and  the  Attorney 
General  the  latter,  a  deputation  of  the  com- 
mittee attended  his  Lordship  and  the  Attorney 
General  with  the  petitions,  which  they  have 
since  presented,  stating  at  the  time  the  number 
and  respectability  of  the  parties  by  whom  the 
same  had  been  signed,  olmilar  petitions,  on 
the  part  of  the  society,  have  received  the  cor- 
porate seal,  and  the  Earl  of  Devon  has  most 
kindly  agreed  to  present  that  to  the  House  of 
Lords,  and  the  Solicitor  General  that  to  the 
House  of  Commons* 

Petitions  are  also  in  a  course  of  progress 
from  the  different  law  societies  in  the  country,*^ 

A  plan  and  elevation  of  a  building  for  the 
Courts,  assuming  the  site  to  be  in  Lincoln's 

*  The  petitions  of  the  Incorporated  Law 
Society,  and  of  many  country  law  societies, 
have  been  since  presented.    See  p.  263.  ante. 
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Inn  Fields,  have  been  prepared  by  Mr.  fiany, 
and  submitted  to  the  indues  and  other  autho- 
rities, and  a  copy  is  placed  in  the  hall. 

Malpractice. — ^The  committee  have  consi- 
dered several  cases  of  complaint  which  have 
from  time  to  time  been  brought  before  them 
of  alleged  malpractice,  and  they  have  taken 
such  steps  as  appeared  to  them  to  be  expedient. 
They  re/(ret  to  nnd  a  continuance  of  the  evil  of 
attorneys  lending  their  names  to  unqualified 
persons,  by  establishinj^  what  may  he  called 
**  branch  offices"  in  places  diatant  from  their 
usual  residence,  and  where  they  never  attend 
(except,  perhaps,  on  market  days,)  Imt  where 
some  industrious  canvasser  for  professional 
business  acts  nominally  as  a  clerk,  being  really 
apartner  in  the  profits  of  this  illegal  system. 
The  committee  have  given  their  anxious  at- 
tention to  several  cases  of  this  description,  and 
taken  such  measures  in  them  as  they  deemed 
advisable. 

On  the  case  mentioned  last  year  as  remain- 
ing for  decision,  tlie  master  made  his  report  in 
Hilary  Term,  but  before  the  usual  application 
on  that  report  could  be  heard  the  attorney 
died,  whereupon  the  rule  against  the  unquali- 
fied person  was  discharged  without  costs,  his 
counsel  pressing  for  them,  but  the  Court 
refusing — saving,  "We  have  no  doubt  the 
conduct  of  the  party  was  such  as  made  it  quite 
proper  to  bring  this  case  before  the  Court, 
deserving,  as  he  appears  to  have  done,  the 
heavy  censure  of  the  Master." 

Re-admimons. — ^The  committee  having  also 
particularly  watched  the  applications  for  re- 
admission,  and  considered  tlie  circumstances 
of  the  several  cases,  have  directed  the  re- 
admission  of  two  persons  to  be  opposed :  the 
one  on  the  ground  of  embezzlement,  and  the 
other  of  a  conviction  for  a  consplracv  relating 
to  a  fraudulent  bankruptcy.  The  roriner  of 
these  applications  for  re-admission  was,  in 
consequence,  rejected,  and  the  latter  aban- 
doned. 

Several  cases  have  come  before  the  com- 
mittee of  alleged  fraudulent  or  colourable 
service  of  clerkship,  which  have  been  duly 
investigated. 

[jaw  of  /4ttomeys,'^The  defective  state  of 
the  law,  in  regard  to  the  prevention  of  several 
of  the  grievances  or  ofi*ences  above  referred  to, 
has  induced  the  committee  to  urge  the  com- 
pletion of  the  proposed  bill  for  consolidating 
and  amending  the  law  of  attorneys,  but  various 
unavoidable  causes  and  circumstances  o\er 
which  the  committee  have  no  controul,  have 
concurred  to  prevent  its  introduction  into  par- 
liament during  the  present  session. 

Improvements  in  practice,  9ec, — ^The  com- 
mittee have  had  under  consideration  various 
suggestions  for  improring  the  practice  of  the 
Courts, — for  removing  professional  grievances, 
— and  for  facilitating  the  discharge  of  profes- 
sional duty,  and  they  have  adopted  such  mea- 
sures relative  thereto  as  appeared  to  them  to 
be  necessary. 

Profanonal  uMages.-^They  have  also  con- 
sidereal  several  cases  submitted  to  them  re- 
garding the  usage  of  the  professiun  in  con- 


veyancing matters,  and  the  result  hag  been 
registered  in  the  book  kept  for  that  purpose 
in  the  secretary's  office.  The  committee  are 
gratified  in  learning  that  this  part  of  their 
labours  has  in  many  instances  proved  very 
useful  to  the  members  of  this  society. 

The  committee  have  had  under  their  conn- 
deration  several  matters  relating  to  the  bar, 
particularly  the  retainers  of  counsel,  (inclading 
those  of  counsel  practising  in  the  Goart  cJ 
Chancery,  and  the  circumstances  tmder  which 
thev  have  recently  been  held  to  be  abandoned 
or  forfeited,)  and  the  obtaining  a  separate  Inr 
of  leading  counsel  for  each  Court,  in  order  to 
prevent  Sie  injury  and  inconvenience  which 
too  fre(}uently  occur  from  the  absence  of 
counsel  in  another  court  during  the  dbposal 
of  causes  in  which  they  hold  briefis.  These, 
and  other  points  affecting  the  respective  doties 
of  the  two  branches  of  the  profession,  have 
received  the  anxious  attention  of  the  com- 
mittee ;  and  feeling  it  to  be  extremely  mate- 
rial to  the  suitor  as  well  as  to  the  practitioner, 
that  remedies  should  be  found  for  the  evils  re- 
ferred to,  they  will  on  the  one  hand  peraevere 
in  their  endeavours  to  accomplish  whatever 
may  be  thought  likely  to  be  most  efficacious  in 
the  several  cases;  while  on  the  other,  they 
will,  as  hitherto,  studiously  avoid  any  step  cri- 
culated  to  endanger  unnecessarily  thai  per- 
fectly good  understanding  with  the  bar,  which 
is  so  Very  essential  to  the  interests  of  the  sniton. 

Counsele'  Clerke.^^The  question  concemmg 
the  gratuities  to  counsels^  clerks  has  not  yet 
been  settled,  so  fiar  as  regards  the  Courts  of 
Equity.  The  deputation  of  the  committee 
which  waited  on  the  Vice  Chancellor  last  year, 
obtained  his  Honor's  approval  of  a  scale,  pre- 
pared in  conformity  witn  the  practice  aa  now 
established,  with  reference  to  the  Common 
Law  Courts ;  and  the  same  having  been  sah- 
mitted  to  the  Master  of  the  Rolls,  his  Lordship 
expressed  his  sanction  of  it,  and  tranamitted 
the  papers  to  the  Lord  Chancellor,  whose  de- 
cision IS  now  speedily  expected. 

Liability  of  Attorneys  to  serve  on  Inqueets,'^ 
Several  members  of  the  society  having  been 
summoned  by  one  of  the  Coroners  for  Middle- 
sex to  serve  bb  jurymen  on  inquests  hef on  Idm, 
and  it  being  obrious  that  if  tlieir  liability  were 
established,  it  would  interfere  with  the  dis- 
charge of  their  professional  duties,  the  com- 
mittee laid  a  case  before  the  Attorney  and 
Solicitor  General  as  to  such  liability,  ukI  Che 
proper  mode  of  procuring  a  decision  apon 
It,  and  they  gave  an  unqualified  opinion  *'  that 
attorneys  and  solicitors  of  the  Superior  Courts 
are  not  liable  to  serve  on  coroners'  inquests, 
and  that  the  best  mode  of  trying  the  question 
would  be,  for  an  attorney  summoned  on  a 
coroner's  inquest  to  attend  and  claim  his  pri- 
vilege, and  if  he  should  be  fined  by  the  coroner, 
to  contest  the  validity  of  the  fine  in  the  Court 
of  Exche<)uer."  The  committee  hnve  only  to 
add  on  this  point,  that  the  coroner  referred  to 
is  understood  to  have  since  acquiesced  in  Che 
exemption,  and  given  orders  that  farther  snm- 
mouses  be  not  served  by  the  officers  under  his 
controul. 
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SffSeitori^  Rooms  at  Omldhall.^For  the  con- 
venience  of  tbe  profession,  and  to  enable  its 
members  the  l>etter  to  discliarj^  their  duties, 
the  committee  have  considered  it  very  desirable 
to  obtiiin  the  use  of  rooms  for  solicitors  ad* 
joiiiinflf  the  several  Courts  of  Justice.    The 
meadurps  adopted,  with  respect  to  Westmin- 
ster Hall,  were  stated  in  the  report  of  last  year. 
The  committee  have  since  had  a  favonrable 
opportunity  of  applyinj^  to  the  Lord  Mayor, 
Aldermen,  and  (Jommon  Council  of  the  city  of 
London,  for  similar  accommodation  at  Guild- 
hall, and  the  application  was  favourably  received. 
Country  Law  Societies, — ^Thecommittee  have 
continued  their  communications  with  the  Pro- 
vineiai  Law  Societies^  and  finding  that  the  inter- 
eats  of  the  profession,  and  a  good  understanding 
amon^  its  members,  are  thereby  promoted, 
they  repeat  their  recommendation  to  those 
members  who  have  the  opportunity,  to  en- 
couraf^e  the  formation  of  these  useful  societies 
HI  all  populous  districts  where  they  are  not  al- 
ready established. 

Property  Purchased. — ^The  committee  have 
not  yet  obtained  possession  of  i^it  property  pur- 
chased  for  the  society  adjoining  the  north  side 
of  the  hall,  in  consequence  of  the  diflSculty  of 
the  tenant's  finding  another  house  to  which 
the  license  may  be  transferred.  In  the  mean- 
time Uie  society  are  m  the  receipt  of  the  rent 
of  the  premises. 

Lectures, — ^The  lectures  on  the  different 
branches  of  the  law  have  been  continued  as 
usual,  and  the  number  of  subscribers  last  sea- 
son has  equfJled  the  averafpe  of  former  jears 
The  committee  have  it  m  contemplation  to 
alter  the  time  of  delivering  the  lectures,  in 
order  that  the  benefit  of  them  may  be  more 
folly  enjoyed  by  students  intending  to  apply 
for  admission  in  the  spring;  and  the  lectures 
will,  therefore,  probably  in  future  commence 
in  the  latter  part  of  October,  and  terminate 
early  in  March. 

Esfominations. — ^llie  esitmiaations  have  pro- 
ceeded as  usual,  and  the  total  number  ex- 
amined in  the  four  terms  was  487. 

Uhrary, — ^The  library  continues  to  increase, 
not  only  from  the  purchases  made  by  the  com- 
mittee out  of  the  society's  funds,  but  from  the 
liberal  donations  of  the  authors  of  valuable 
works:  and  the  committee  are  gratified  in 
being  able  to  state  that  Lord  Brougham  and 
Lord  Denman  have  signified  their  mllingness 
to  assist  in  the  completion  of  the  Parliamen- 
tary department,  by  any  duplicate  publications 
in  the  possession  of  their  Lordships,  or  which 
they  may  be  able  to  obtain  for  the  society.    A 
catalogue  of  the  library  is  in  a  very  forward 
state,  and  the  committee  hope  soon  to  have  it 
printed. 
.  The  committee  have  deemed  it  desirable  to 
print  an  abridged  prospectus  of  the  objects  of 
the  society,  in  order  that  the  friends  of  mem- 
bers, who  do  not  already  belong  to  it,  may 
have  an  opportunity  of  reaidily  seeing  its  nature. 
The  committee  have  approved  of  62  mem- 
bers since  the  last  annual  meeting ;  and  57  of 
them  having  already  qualified  themselves  by 
taking  shares,  they  have  been  admitted,  and 
the  society  now  consists  of  1162  members.'' 


Tlie  following  resolutions  were  poised  at  the 
annual  general  meeting. 

"  1.  Resolved,  That  the  report  of  the  com- 
mittee of  managemeot  be  received  and  entered 
on  the  minutes,  and  that  such  parts  thereof  as 
the  committee  of  management  think  fit,  be 
printed  and  circulated  among  the  members. 

2.  Read  the  auditors'  report  of  the  accounts 
of  the  society  from  the  3l8t  December,  1838* 
to  31st  December,  1839. 

Resolved,  that  the  auditors'  report  be  ap- 
proved and  signed  by  the  chairman. 

3.  Resolved,  that  the  thanks  of  the  meeting 
be  presented  to  the  Chairman,  for  his  conduct 
in  the  chair  this  day ;  and  to  him  and  the  Conu 
mittee  of  Mnnagement  for  their  great  attention 
to  the  interests  of  the  profession,  and  for  their 
excellent  management  of  the  affairs  of  the  so- 
ciety during  the  past  year.  . 

4.  Resolved  that  the  thanks  of  the  meeting 
be  given  to  the  Secretary,  for  his  able  discharge 
of  the  duties  of  his  office,  and  the  uniform  at- 
tention shewn  by  him  to  the  members  of  the 
society,  and  all  who  have  occasion  to  commu* 
nicate  with  him." 

(Signed) 

John  Teesdale,  Chairman. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

From  2ltt  Juiy  to  2Ut  Angutt,  1840,  both  inehtswe, 
with  data  when  gazette, 

Darwell,  Tbonms,  Manchester.    July  28. 

Haigh,  Thomas,  Horbury  firidge,  Wakefield, 
York.    July  24. 

Jabet,  George,  Birmingham.    July  21. 

Jones,  Daniel  Price,  Newcastle  Emlyn,  Carmar- 
then.   Aug.  11. 

Lavers,  William,  jun.,  Plymouth.    July  24. 

Shepbard,  Mark,  Stratton,  Cornwall.    Aug.  11. 

Standbridge,  Thomas,  Edgbaston,  Warwick.  Aug.2 

Taddy,  Charies,  Bristol.    July  24. 

Watson,  Henry,  Sheffield,  York.    July  21. 

Wight, Thomas, jun.  Kingswinford,  Stafford.  Aug. 
18. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  2Ut  July  to  21  J/  Augtut,  1840,  both  incbuive, 
with  data  what  gazetted. 

Ashunt,  W.  H.,  and  E.  B.  E.  Gainsford,  Cheap- 
nde,  London,  Attorneys  and  Solicitors.  Aug.  4. 

Barney,  John,  and  William  Henry  Moberly, 
Southampton,  Attorneys  and  Solicitors. 
Aug.    14. 

Edwards,  Richard  Griffin,  and  Thomas  Wormald, 
Great  James  Street,  Bedford  Row,  Attorneys 
and  Solicitors.    Aug.  21. 

Lowe,  William,  and  Thomas  Craddock,  Marston, 
Birmingham,  Attorneys,  Solicitors,  and  Con- 
veyancers.   Aug.  18. 

Scudamore,  Frederick,  Maidstone,  Kent.  Aug.  11. 

Swan,  Robert,  and  Charles  Martin,  Serjeant's  Inn, 
Fleet  Street,  Attorneys  and  Solicitors.  Aug.  4. 

Taylor,  John  Sparrow,  and  Legh  Serle  Richmond, 
Shelton,  Staffordshire,  Attorneys  and  Solici- 
tors.   Aug.  14. 

Yarker,  Robert  Francis,  and  John  Postletbwaite, 
jun.,  Ulvemton,  Lancaster,  Attorneys  and 
SolicitoiB.    July  24. 
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BANKRUPTCrfeS  SUPERSEDED. 

From  2Ul  July  to  2Ut  August,  1840,  both  incituive^ 

with  datet  when  gazetted, 

Austin,  Joseph  Pomfrey,  and  Thomas  Wescott, 

Bristol ,  Paper  Manufacturers.    Aug^.  1 1 . 
Askham ,  James,  SbeiBeld » York ,  Brewer.  A  ng.  14 . 
Atkiosoo,    Thomas,    Northwich,   Chested,    Salt 

Manufacturer.    Aug.  21. 
Baker,    Isaiah,  EttiDgshall,     Sedgley,    Stafford, 

Screw  Forger.    Aug.  1* 
Curwen,  John,  Great  Eastcheap,  Loudofi^  Tea 

Broker.    Aug.  4« 
Furl^,    Thomas,    Upper    Clapton,   Middlesex, 

Grocer  and  Cheesemonger.    Aug.  11. 
Perry,  Charles,  Billiter  Street,  Leadenhall  Street, 

London,  Dealer  in  Watches  and  Commission 

Agent.    July  28. 


BANKRUPTS. 

From  2Ut  July  to2\st  August^  1840,  both  inchuive, 
with  dates  when  gazetted, 

Andrews,Thomas,  Wednesbury,  StaflTord,  Builder. 
JFhitehouae,  Quality  Court,  Chancery  Lane ; 
RowUnsan,  Birmingham.    Aug.  4. 

Adrian,  Adolph,  Bedford  Square  East,  Commercial 
Road,  Middlesex,  and  of  London  Wall,  Lon- 
don, Merchant.  WhUmore^  Off.  Ass.;  Ad- 
Imgton  &  Co.,  Bedford  Row.    Aug.  11. 

Ash,  James,  Taunton,  Somerset,  Bookseller. 
Birkitt  &  Co.,  Cloak  Lane ;  Hancock,  Taunton. 
Aug.  21. 

Brine,  Robert,  Hart  Street,  Crutched  Friars,  Lon- 
don, Wine  Merchant.  CamMm,  Off.  Ass. ; 
Barter  &  Co.,  Mark  Lane.  July  21. 
Burrill,  William  Routh,  Kingston-upon-HuU,  Mer- 
chant and  Warehouseman.  Messrs.  Wellt, 
Kingston-upon-Hull ;  THkon  &  Co.,  Coleman 
Street.  July  21. 
Blew,  Frederick,  late  of  Castletown,  Monmouth, 
but 


Barry,  Timothy  Jenks,  Mortimer  Street,  Middle- 
sex, Upholsterer.     7\ttyuaMd,  Off.  An.  ;    Ta- 
hourdin,    Bedford    Street,    Bedford    Square. 
Aug.  18. 
Barrel!,  George  Henry,   Ring's  Lynn,  Norfolk, 
Cordwainer.    Foster  &  Co.,  Norwkfa  ;  Taybr 
St  Co.,  Bedford  Row.    Aug.  18. 
Blake,  Edward,  DeFonport,  Draper.    Ho&ker,  Bar- 
tiett's  Buildings ;  Sole,  DcFonport.    Aof^.  21. 
Btftler,  Robert,  Chester,  Cabinet  Maker  and  Up- 
bolste^r,  and  of  Whitchurch,  Salop,  Waiter. 
Aewbon  &  Co.^  Wardrobe  Place,   Doctors* 
Commons  ;  Roberts,  Chester.    Aug.  21. 
Clark,  Charles  Samuel,  Rosemary  Lane,  Victoaller. 
Whitmore,  Off.  Ass.;    Wood  &  Co.,  Cochet 
Court,  Gracechurcfa  Street.    July  24. 
Carruthers,  Frederick  Fraser,  Manchester,  Dis- 
tiller.    Orahttm^  Off.  Ass. ;    BariUit  A  Co., 
[no  residence  gazetted,'}     July  24. 
Coley,  Riehard,  Gloucester,  Scrirener.  WUttACo,^ 
Bedford  Row;  Washbwm,  Gk>occ8ter.  July  84. 
Colcock,  William,  James  Street,  Covent  Garden, 
Grocer.    Ckmnam,  Off.  Asa.;  Anmry  Sl  Co., 
Throgmorton  Street.    July  28. 
Cross,  Benjamin  Billing,  New  Woodstock,  Oxford, 

Glover.    HcUier,  Clement's  Inn.     Aug.  4. 
CUrke,  Thomas  William,  Wakefield,  York,  Com 
Factor.     AdUngton  &   Co.,  Bedford   Row ; 
Taylor  &  Co.,  Wakefield.    Aug.  7. 
Carroll,  William,  Suffolk  Street,  Pall  Mall  East, 
Wine  Merchant.     Clafh,  Off.  Ass.  ;  Orchard, 
Hatton  Garden.    Aug.  11. 
Christie,  Alexander,  East  Cheap,  London,  Spirit 
Merchant.      If^hitmere,  Off.   Ass.;    Marttey, 
Bridge  Street,  Blaekfriars.    Aug.  14. 
Comer,  William,  Nantwich,  Chester,  Ironmoogcr. 
Hilditchj  Calthorpe  Street,  Gray'a  Inn  Road ; 
M'Ciure,  Nantwich.    Aug.  18. 
Ditchficld,  Peter,  Hindley,  Lancaster,  Cotton  Spin- 
ner.    Gaskell,  Wigan  ;  Adlington  &  Co.,  Bed- 
ford Row.    July  28. 


now  of  the  city  of  Bristol,  Innkeeper. 
Croiiy,  Bristol ;  ^ic/bi«//&  Co.,  Lincoln's  Inn  I  Edwards,  James,  of  the  city  of  Bristol,  and  of 
Fields.    July  21.  f         Newport,    Monmouth,   Com  and  Prorision 


Barrett,  William,  Newcastle  Place,  Edgware  Road, 
Plumber  and  Glazier.  Clarh,  Off,  Ass.  ;  Pan- 
tifex  &.  Co.,  St  Andrew's  Court,  Holborn. 
July  24. 
Booth,  William  Ward,  Hanley,  Stoke- upon-Trent, 
Stafford,  Colour  Manufacturer.  Harding, 
Burslem;  Smith,  Chancery  Lane.  July  24.  I 
Backhmd,  William,  Bremilham,  Wilts,  Tanner. 
Chubb,  Malmesbury;  //<im6cr/, Raymond  Build- 
ings, Gray's  Inn.    July  24. 

Beeston,  Robert  Feverall,  Liverpool,  Marble  Ma- 
son. Mallaby,  Liverpool;  Chester,  Staple 
Inn.    July  24. 

Butterworth,  Benjamin,  Lirerpool,  Mercer  and 
Draper.  Sale  &  Co.,  Manchester;  Messrs. 
Baxter,  Lincoln's  Inn  Fields.    July  28. 

Baker,  John,  Woodlands,  Blagdon,  Somerset, 
Scrirener.  Osborne  &  Co.,  Bristol ;  Meredith 
&  Co.,  Lincoln's  Inn.    July  28. 

Baker,  John,  Taunton,  Somerset,  Tea  Dealer  and 
Grocer.  CUcrhe  &  Co.,  Lincoln's  Inn  Fields ; 
Hancock,  Taunton.    July  28. 

Browning,  Arthur,  and  William  Smelt,  jun.,  Man- 
chester, Merchants  and  Commission  Agents. 
Hill  &  Co.,  New  London  Street;  Hopps, 
Leeds ;  Upton,  Manchester.    Aug.  4. 

Bentley,  Edward,  Manchester,  Tea  Dealer.  Vin- 
cent &  Co.,  Temple ;  Booth,  Liverpool.  Aug.  4. 

Butterworth,  Robert,  Bsnk  Hey,  Rochdale,  Lancas- 
ter, Woollen  Manufacturer.  JVbfTit&Co.,  Bsrt- 
lett's  Buildings;  Heaton,  Rochdale.   Aug.  14. 

Bonner,  James,  Thame,  Oxford,  UphoUterer  and  I 
Builder.    Holhway,T\Mmt.    Aug.  14.  ' 


Merchant.      White   8c   Co.,  Bedfoid   Row ; 
Messrs.  Beran,  Bristol.    July  21. 
Eastment,    Samuel,    Bradford,    Wilts,    Farmer. 
Framptan,  SouUi  Square,  Gray's  Inn;  Milier, 
Frome  Selwood.    Aug.  4. 
Ellis,  Richard,  Manchester,  Laoeman  and  Hosier. 
Walmsley  &  Co.,   Chancery  Lane;    IhcJhm, 
Manchester.    Aug.  4. 
Enoch,  John,  Warwick,  Boot  and  Shoe  Manufac- 
turer.   Newton  &  Co.,  South  Square,  Gray's 
Inn ;  Heath,  Warwick.    Aug.  7. 
Edwards,    Thomas    Wilkinson,   Liverpool,   Coal 
Merchant.     Neville  6l  Co.,  Blackburn;  Brmem 
&  Co.,  Mincing  Lane,  London.    Aog.  18. 
Fnriey,  Thomas,  Upper  Clapton,  Middlesex,  Gro- 
cer and  Cheesemonger.     2\a'ptaml,  Off.  Ass. ; 
Neal,  Tokeuhouse  Vard.    July  21. 
Field,   George,    Beaumont   Street,    Marylebonc, 
Coach  Maker.     Turquand,  Off.  Ass.;  Goren, 
South  Molton  Street.    Aug.  4. 
Forsell,  John,  Leicester,  Hosier.    Broughlon,  Fal- 
con Square;  Briggs,  Leicester.    Aug.  11. 
Parrell,  William,  Kensington,  and  of  the  Cattle 
Market,  West  Derby,  Lancaster,  Cattle  Sales- 
man.   Adlington  &  Co.,  Bedford  Row ;  Frod- 
sham,  Liverpool.    Aug.  14. 
Fittock,  George,  Devonport,  Devon,  Tea  Dealer 
and  Grocer.    Surr,  Lombard  Street ;  Loekyer 
&  Co.,  Plymouth. ,  Aug.  )8. 
Foster,  Edwani,  SbeffieU,  York,  Grocer  and  Tal- 
low Chandler.    Murray,  London  Street,  Fea-^ 
ehurcfa  Street ;  Hipper,  Sheffield.    Aog.  31. 
Gerard,  Julius^  Fenchozdi  Street,  London,  Mtf- 
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cbant,    mUmore,  Oft,  Abb.  ;  Mtington  &  Co., 
Bedford  Row.    July  28. 
(xibbonsy  John  Drew,  Ledbury,  Hereford.  Mercer. 
Ciarke  &  Co.,  Lincoln's  Inn  Fields;  Rtect^ 
Ledbury.    July  31. 
Green,  John,  late  of  Bartlett's  Buildings,  London, 
and  of  Sloane  Square,  Middlesex,  Printer. 
Tmrfmmd^  Off.  AsB.  \  Tayior^  Fumind's  Inn. 
Aug.  11. 
Grace,  Charles  Joseph,  and  Edward  Grace,  Cross 
Lane,  St.  Mary-at-Hill,  London,  Coal  Factors. 
CsiNUM,  Off.  Ass.;  CoD^am,  Church  Court, 
Old  Jewry.    Aug.  14. 
Gill,  Thomas,  and  WilUam  Wheelwright,  Leeds, 
York,  Dyers.    Lambert,  Raymond  Buildings; 
Siutwdm  &  Co.,  Leeds.    Aug.  11. 
Howarthy  David,  sen.,  David  Howarth,  jun.,  and 
Robert  Howarth,  Rochdale,  Lancaster,  Iron- 
founders.    AdHngion  &  Co.,  Bedford  Row ; 
Htampmmy  Manchester.    July  21. 
Hobson,   Leonard   Jasper,    Leeds,    York,  Cloth 
Merchant.      WiUan,    Southampton    Street, 
Bloomsbory ;  Payne  &  Co.,  Leeds.    July  SI. 
Hudson,  Thomas   Saint  John,  Wells,  Surgeon. 
FrwrnfUm^  Sonth  Square,  Gray's  Inn;  mtUr, 
Frome  Sclwood.    Aug.  7* 
Hiles,  John,  Shrewsbury,  Salop,  Music  Seller. 
Clarke  &  Co.,  Lincoln's  Inn  Fields  ;   TWce, 
Shrewsbury.    Aug.  7. 
Heaton,   Thomas,  Kingston-upon-Hull,   Grocer. 
BMaer  &  Co.,  Warwick  Court,  Holbom ;  Eng- 
faaJ  &  Co..  Hull.    Aug.  U. 
Harper,  Bum,  Bishop  Wearmouth,  Durham,  But- 
cher and  Cattle   Dealer.     Nich&Ug  &  Co., 
Cook's    Court,    Lincoln's    Inn;     Thomptvn, 
Durham.    Aug.  14. 
Hawes,  John,    Stoke  Ferry,   Norfolk,    Brewer. 
MicUeJleld,  Stoke  Ferry ;  Flower,  Cheapside. 
Ang,  18. 
Hepwortb,  Henry,  Leeds,  York,  Cloth  Manufac- 
turer.  Wigkeworth  &  Co.,  Gray's  Inn  Square ; 
Messrs.  JUekanUon  &  Co.,  Leeds.    Aug.  18. 
Hewer,  Francis,  Hereford,  Innkeeper.    Messrs. 
JBodemAoM,  Hereford  ;  Sin^mn  &  Co.,  Furni- 
▼al's  Inn.    Aug.  18. 
Hiogley,  Noah,  Cradley,  Worcester,  and  of  Liver- 
pool, Chain,  Trace,  and  Cable  Manufacturer. 
Clowee  &  Co.,  Temple;    CoUu,  Stourbridge. 
Aug.  21. 
Isaacs,  Isaac,  Chatham,  Kent,  Army  Clothier  and 
Oatfltter.    Camum,  Off.  Ass. ;  Spyer,  Broad 
Street  Buadlnffs.    July  21. 
I  regent,  Patrick,  ]\in.,    Birmingham,    Stationer. 
Siafird,  Buckingham  Street,  Strand.  July  24. 
Ineson,  Benjamin,  Batley,  York,  Cloth  Manufac- 
tarer,    fFaUer,  Famival's  Inn;    BlacMum, 
fjeeds.    July  24. 
James,  Walter,  Beemfut  Iron- Works,  Uangattock, 
Brecon,  General  Shopkeeper.    Lemon,  Bris- 
tol ;  Blower  &   Co.,  Lincoln's   Inn  Fields. 
July  21. 
Johnson,  Thomas,  LOve  Lane,  London,  and  of 
Margaret  Place,  Forrest  Row,  Dalston,  Mid- 
dlesex, Manchester  Warehouseman.    Graham, 
Off.  Ass/;  Steele,  Hatton  Garden.    Jnly  24. 
Jones,  James,  College  House,  Llanfaes,  Brecon, 
Maltster.      Blower    &    Co.,   Lincoln's   Inn 
Fields ;  JVkiA,  Bristol.    Jnly  24. 
Jooes,  Peter,  Birmingham,  Boot  and  Shoe  Maker. 
^%iciii/,&  Co.,  Temple.  i/Mbm,  Birmingham. 
AuffUBt  4. 
Jones,  William,    Carnarvon,    Currier.      Ti^lor, 
Fumival'Blniii  IVI/lramf,  Carnarvon.  Aug.  4 
JohoaoD,  WUliam,  Birmingham,   Victualler  and 
l^rpauliiii   Maker.  ^TUmdiie,  Staple  Inn  ; 
Powell^  BirmiDgham.    August  18. 


Jackson,  John,  Bury,  Lancaster,  Grocer  and  Dealer 
in  Provisions.  Clarke  &  Co.,  Lincoln's  Inn 
Fields;  WhUchead,  Bury.  August  18. 
Lightfoot,  Janies,  and  Joseph  Jaques,  Asskrig, 
York,  Malsters,  Brewers  and  Spirit  Merchants. 
Topham,  Middlehum,  York.  Matthewt  Si  Co., 
London  Street,  Soutbwark.    July  24. 

Lisle,'!  homas,Crawthorne,  Barnsley,  York,  Linen 
Manufacturer  and  Farmer.  Scholes,  Dews- 
bury  ;  Batlye  &  Co.,  Chancery  Lane.  July  31 . 

Lea,  Edward,  Birmingham,  Coal  Merchant  WU- 
son,  Southampton  Street,  Bloomsbury ;  Tarle^ 
lOM,  Birmingham.     August  4. 

Lowe,  Robert,  Preston  and  Blackpool,  Lancaster, 
Working  Jeweller,  Silversmith  and  Watch 
Maker.  Maykew  &  Co.,  Carey  Street, 
Lincoln's  Inn ;  Noble,  Preston  ;  Blackkurtt 
Si  Co.,  Preston.    August  7. 

Lowndes,  Thomas,  and  Samuel  Ingram  Hill,  Stoke 
upon  Trent,  Earthenware  Manufacturers. 
Young,  Longton  ;  Gough,  London.     Aug.  14. 

Lambell,  Richard,  Maidenhead,  Berks,  Sadler. 
Jokmon,  Off.  Ass. ;  Smith,  Serle  Street,  Lin- 
coln's Inn.    August  18. 

Lawton,  William,  Rumworth,  Lancaster,  Ironfoun- 
der.  AdUngton  Sl  Co.,  Bedford  Row ;  Ruth" 
ton  Sl  Co.,  Bolton-le-Moors.    August  18. 

Morgan,  George,  Birmingham,  Gloss  Cutter. 
Austen  Sl  Co.,  Raymond  Buildings,  Gray's 
Inn;  Reece,  or  Stubbs  Sl  Co.,  Birmingham. 
July  24. 

Munroe,  William,  janr.,  and  Thomas  Munroe, 
Milk  Street,  London,  Merchants.  Turjuand, 
Off.  Ass.;  Fan  Sandau  Sl  Co.,  Old  Jewry. 
August  14. 

Masser,  Thomas,  Kensington,  near  Liverpool, 
Brewer.  Adiington  Sl  Co.,  Bedford  Row^ 
Crump  Sl  Co.,  Liverpool.    August  14. 

Monday,  William,  Nun  Court,  Aldermanbury, 
London,  Factor.  Cannan,  Off.  Ass. ;  Freeman 
Sl  Co.,  Coleman  Street    August  18. 

Nicholson,  Elizabeth,  New  Bond  Street,  Dress 
Maker  and  Milliner.  Whitmore,  Off.  Ass. ; 
Hoffman,  Clifford's  Inn.    Aug.  4. 

Pain,  Charles,  Liverpool,  Hat  Manufacturer. 
Neal,  Liverpool  ;  Bishop  Sl  Co.,  Verulam 
Buildings,  Gray's  Inn.    July  28. 

Plsyfair,  Peter,  Warwick,  Innkeeper,  Ford, 
Bloomsbury  Square  ;  Frankumy  Abingdon, 
Berks ;  Orton,  Warwick.    July  28. 

Popham,  Humphrey,  Exeter,  Baker.  BickneU  Sl 
Co.,  Lincoln's  Inn  Fields  ;  Gcare  Sl  Co.  Exeter. 
July  28. 

Pickard,  Thomas,  Chesterfield,  Derby,  Builder. 
Lucas  Sl  Co.,  Chesterfield;  Spence  Sl  Co., 
Alfred  Place,  Bedford  Square.    Aug.  4. 

Procter,  John,  and  Hamlet  Appleby,  Loogport, 
Burslem,  Stafford,  Brewers.  Ward,  Burslem  ; 
Wolston,  Fumivars  Inn.    Aug.  4. 

Poulter,  Charles,  Long  Melford,  Suffolk,  Victualler 
Cutts,  Witham ;  Brooksbank  Sl  Co.,  Gray's  Inn 
Square.    Aug.  7. 

Fetch,  Edward,  Atherstone,  Warwick,  Wine  and 
Spirit  Merchant  Cannan,  Ofif.  Ass. ;  Buck, 
Mincing  Lane  Tower  Street    Aug.  11. 

Price,  Thomai,  Brecon,  Carrier.  Bichull  Sl  Co., 
Lincoln's  Inn  Fields.  Vaughan  Sl  Co.,  Bre- 
con.   Aug.  11. 

Preston.  Frederick,  Southtown,  otherwise  Little 
Yarmouth,  Suffolk,  Ship  Builder.  Cory, 
Great  Yarmouth  ;  Hawkins  Sl  Co.,  New  Bos- 
well  Court.    Aug.  11. 

Quickfall,  Samuel,  Newca6t]e-upon>Ty°^>  Draper. 
Bell  Sl  Co.,  Bow  Church  Yard,  Messrs  Chap- 
ter, NcwcasUe-upon-Tyne.    Aug.  21. 

Robinson,  William,  Kirton-ia-LindBey,  Uncoln, 
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ScriTvner.       Dynetty  A    Co.,    Gray's    Inn. 

RkoHet^  Market  Rasen.    July  21. 
RoireU,  EdwRrd,  Maocliester,  Wonted  anid  Cot- 
ton Manufacturer.      HmlfitUly    Manchester; 

Johfutm  &  Co.,  Temple.    July  31. 
Russell,  Joshua,  Manchester,  Merchant  and  Mns- 

lin   Mannfactarer.       Hadfittd^    Manchester; 

Johman  &  .Co.,  Temple.     Aug.  4. 
Reis,  Louis,  Barge  Yard,  Bncklentbury,  London, 

Merchant.     tFkiiemore,  Oft,  Ass.;  AitUngtan 

&  Co.,  Bedford  Row.    Aug.  IL 
Rogers,  Thomas,  Salisbury,  Innkeeper.      Hodding 

&  Co.,  Salisbury ;  Smith  &  Co.,  Gray's  Inn 

Place.    Aug.  14. 
Shepard,    John,   junr.,    Southampton,    Painter, 

Plumber,   and  Glazier.    Plucknett    &    Co., 

Lincoln's  Inn  Fields ;  Afackey,  Southampton. 

Aug.  24. 
Spark,    William,    Exeter,   Bookbinder,    Printer 

Bookseller    and    Stationer.    Clowe*    &  Co., 

King's  Bench  Walk;  ZaiWnum,  Exeter.  July 28. 
Shaw,   Richard,    William,  Birmingham,  Button 

Maker.    Ivimey,  Chancery  Lane.      Wright, 

Birmingham.    July  28. 
Spooner,  John,  Richmond,  Surrey,  Cheesemonger. 

Graham,  Off.  Ass. ;  Burkitt^  Currier's  Hall, 

London  Wall.    July  31. 
Shepard,  John,  sen.,  and  John  Shepard,  ]unr., 

Southampton,  Paintera,  Plumbera,  and  Gla- 
ziers. Plucknett  8l  Co.,  Lincoln's  Inn  Fields ; 

JI/acAey,  Southampton.    JulvSl. 
Steer,  James,  Maidstone,  Kent,  Tallow  Chandler 

and  Fruiterer.     Camton,  Off.  Ass.;  Harmon, 

Earle  Street,  Blackfriars.    Aug.  7. 
Stanley,  Thomas,  and  William  Watson,   Leeds, 

York,  Cloth  Merchants.     Walker,  FumivaKs 

Inn  ;  Blackburn,  Leeds.     Aug.  7. 
Sykes,  John,  Leeds,  York,  Music  Seller,    Miackin- 

son  &  Co.,  Staple  Inn  ;  Foden,  Leeds.  Aug.  7. 
Sutton,    Edward,    Manchester,    Bricklayer    and 

Builder.  Walker  &  Co.,  Staple  Inn ;  Harding, 

Manchester.    Aug.  7. 
Simpson,  William  James,  Reading,  Berks,  Brick 

Maker.     Batty    &  Co.,    Chancery    Lane ; 

Wheatley,ReMng.    Aug.  ,14. 
Swift,  William,  Ashton-under-Lyne,   Lancaster, 

Timber  Merchant.      Fax,  Finsbtiry  Circus ; 

Earle,  Ashton-under-Lyne.    Aug.  18. 
Stead,    William,     Boroughbridge,    York,    Com 

Miller,  Seed  Crusher  and  Merchant.   Douglas 

&    Co.,    Verulam    Buildings,    Gray's    Inn; 

Holmes,  Boroughbridge.    Aug.  2 1 . 
Shute,  Henry,  and  William  Shute,  Leeds,  York, 

Cabinet  Makers.     Baitye  &  Co.,  Chancery 

Lane ;  Holden,  FurnirHl's  Inn ;  Naylor,  Leeds  ; 

Blackburn,  Leeds.    Aug.  21. 
Somenrille,  John,  and  John  Eadie,    Lirerpool, 

Wine  and  Spirit  Merchants.    Johnson  &  Co., 

Temple  ;  Blair,  Manchester.    Aug.  21. 
Thomas,  Edward,  Aldermanbury,  London,  Tailor. 

Whitmore,  Off.  Ass.;  Evans^  Lincoln's  Inn 

Fields.    Julv21. 
Toole,  Richard,  Sheffield,  York,  Victualler.    At- 
kinson &  Co.,  Church  Court,  Lothbury ;  Smith 

&  Co.,  Sheffield.    July  31. 
Tillot,  Eugene  Teobale,  Trinity  Chambers,  Water 

Lane,    Tower    Street,    London,    Merchant. 

Oraham,  Off.  Ass. }  Ashurst,  Cheapside.  Aug. 

4. 
Tnmer,  Frederick  Edward,  Holywell,  Flint,  Che- 
mist and   Druggist.     Bartrum  &  Co.,  Old 

Broad    Street;    Oldfield,    Bodhyfryd,    near 

Abergele.    Aug.  14. 
Ulyatt,    Jeremiah,    Crawland,    Lincoln,    Cattle 

Dealer.     Carter  &  Co.»  Spalding ;    WiUis  & 

Co.y  Tokenhouse  Yard.    July  24. 


Vanderplank,  Bartholomew,  and  Samuel  Vand^^ 
pUnk,  Sarilie  Row,  Bnrlington  (SarAos, 
Woollen  Drapers.  Tur^p$and,  Off.  Asa. ;  Vsm 
Sandau,  Old  Jewry.    Ang.  14. 

Wood,  James,  Leeside,  Saddleworth,  York,  Mer- 
chant and  Woollen  Manufacturer.  Mikse  & 
Co.,  Temple;  Whitehead  &  Co.,  Oldbsao. 
July  24. 

Whalley,  Joseph,  and  Benjamin  Whalley,  Leeds, 
York,  Wool  MerchanU.  Ftddey,  Serjeant's 
Inn,  Fleet  Street ;  LanJbert,  Raymond  Build- 
ings ;  Barr  8l  Co.,  Leeds ;  Snotodon  &  Co., 
Leeds.    July  28. 

Wood,  Thomas,  Leeds,  York,  Cloth  Manufactnrer 
and  Cloth  Merchant.  Naylor,  Leeds  ;  Bmitye 
&  Co.,  Chancery  Lane.    Aug.  4. 

Woods,  Edwaiti,  Liverpool,  Victualler.  Eoams, 
Liverpool ;  Oliver,  Old  Jewry.    Aug.  4. 

Watts,  Thomas,  Manchester,  Victualler  and  Tavern 
Keeper.  AdUngton  &  Co.,  Bedford  Row; 
Chew,  Manchester.    Ang.  4. 

Winterbottom,  John  Kenyon,  HeatonNorris,  Latf- 
caster.  Banker  and  Money  Scrivener.  MiSae 
&  Co.,  Temple;  Slater  Bl  Co.,  Manchester. 
Aug.  4. 

Wright,  Thomas,  Newcastle-upon-Tyne,  Ship 
Broker  and  Fitter.  Swain  Sc  Co.,  Prederick'a 
Place,  Old  Jewry ;  Gibson,  NeWcaatle-apott'' 
Tyne.    Aug.  4. 

Wilkinson,  William,  Bolton-le -Moors,  Lancaster, 
Ironmonger.  Chilttm  &  Co.,  Chancery  Lane; 
HouUon,  Bolton.    Aug.  II. 

Wood,  Samuel,  jtin.,  Bagillt,  Flint,  Chert-Mer- 
chant. Wplsion,  Fumival's  Inn;  Otdfieti, 
Bodhyfryd,  near  Abergele.    Aug.  14. 

Whittel,  Benjamin,  Broad  Royd,  Stainland,  Hali- 
fax, York,  Woollen  and  Fancy  Cloth  Manu- 
facturer. Lake  Sl  Co.,  Baainghall  Street; 
Battye  &  Co.,  Huddersfield.    Aug.  14. 

Walton,  James,  Great  Bridge,  Stafford,  Iron 
Founder  and  Iron  Merchant.  ChapUn,  Gray's 
Inn  Square  ;  Motteram,  Birmingham.  Aug.  14. 

Wilkinson,  John,  Leeds,  York,  Grocer.  Wiisoss, 
Southampton  Street,  Bloomsbury;  Wigler- 
worth  &  Co.,  Gray's  Inn  Square  ;  James  &  Co., 
Leeds;  Payne  &  Co.,  Leeds.     Aug.  18. 

Wyer,  Horatio,  Newington  Causeway,  Snrreyv 
Tailor  and  Draper.  Turt/uand,  Off.  Asa  ; 
Dickson  &  Co.,  Frederick's  Hace,  Old  Jewry. 
Aug.  21. 

Warner,  James,  Bedford,  Linen  Draper.  OOsem, 
Off.  Ass. ;  Jones  &  Co.,  Size  Lane.     Ang.  21. 

Wright,  Benjamin,  Liverpool,  Dealer  in  Paint. 
Dean,  Essex  Street,  Strand ;  Houghton^  Liver- 
pool.   Aug.  21. 


PRICES  OF  STOCKS,  Taesday,  Ang.  25, 1840. 


Bank  Stock,  div.  7  per  Cent. 169  a  8f  a  91 

3  per  Cent.  Reduced    .-------  90{  aid 

3  per  Cent.  Consols  Annuities  -  -  90}  a  {  «  }  «  } 
3§  per  Cent.  Reduced  Annuities  -  99ia|aici 
New  3i  per  Cent.  Annuities  -  98}a|afat*^ 
Long  Annuities  expire  5th  Jan.  1860  .  -  -  -  13| 
Anns,  for  30  yrs.  exp.  10th  Oct.  1859    -  13^  «  i 

Ditto        do.        do.     5th  Jan.  1860    -  -  -  13^ 


India  Stock,  dir.  lOi  per  Cent.   ......  284i 

Ditto  Bonds,  3  per  Cent  •..--.  |>ar  a  2t.  dis. 
3  per  Cent  Con^.  for  Acct  27  Ang.  90}  a  ^  «  |  « | 
Exchequer  Bills— 

1000/.  at  2^,  24s.  n  22s.  n  2Ss.  a  24#.  m  2Ss»  pn. 
500/.  at  2id.  24s.  n  22s.  a  26s.  a  24a.  c  26«.  pok 

Small  at  2id,  24#.  a  22s,  a  26s.  a  24«.  a  Stis.  paa. 
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SATURDAY,  SEPTEMBER  5,  1840. 


Quod  raag^iB  ad  Noi 


PertiDet,  etoescirc  malum  esty  agitamai. 


HORAT. 


IHE  LAW  OF 
JOINT-STOCK  COMPANIES. 
No.  VII. 


ON  OBTAINING  LETTERS  PATENT. 

In  some  joint-fitock  companies  the  obtaining 
an  act  of  parliament  is  an  indispensabie  requi- 
site, iucby  for  instance,  as  a  ndlway  company, 
wbich  cannot  carry  out  the  objects  proposed 
by  the  company  without  the  compulsory  powers 
uaually  inserted  in  an  act  for  forminf^  a  com- 
pany of  this  nature.  Other  companies,  as  in* 
sarance  societies,  frequently  content  them- 
selves with  an  act  enabling  the  company  to  sue 
and  be  sued,  wbich  is  in  general  very  easily 
obtained ;  but  there  is  a  large  class  of  compa- 
nies wbich  desire  more  than  this-^that  the 
liability  of  the  shareholders  shonld  be  limited. 
These  are  usually  companies  in  which  the 
nature  of  the  business  to  be  transacted  involves 
considerable  risk ;  and  it  is  as  to  this  subject 
that  we  shall  collect  some  information  in  the 
present  article.  The  most  ready  way  of  gain- 
ing the  proposed  object  is  to  obtain  letters 
patent  The  granting  them  is  regulated  by 
two  acts  of  parliament  expressly  relating  to 
this  subject.  The  first  of  these  is  the  statute 
4  &  5  W.  4,  c.  94,  which  authorized  the  king 
to  grant  letters  patent  to  trading  companies 
not  incorporated,  the  privilege  of  suing  and 
being  sued  in  the  name  of  one  or  more  of  their 
principal  officers  of  any  such  association ;  but 
by  s.  3  it  was  enacted  that  decrees  and  judg- 
ments given  against  the  company  should  extend 
to  the  property  of  the  company,  and  the  effects 
of  every  meitaber  thereof.    By  the  7  W.  4,  and 
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1  Vict.  c.  73,  this  act  was  repealed,  and  it  is 
enacted,  by  s.  2,  that  it  shall  be  lawful  for  her 
Majesty,  by  letters  patent  to  be  from  time  to 
time  for  that  purpose  issued  under  the  Great 
Seal,  to  grant  to  any  company  or  body  of  per- 
sons assochited  together  for  any  trading  or 
other  purposes  whatsoever,  and  to  the  heirs/ 
executors,  administrators  and  assigns  of  any 
such  persons,  although  not  incorporated  by 
such  letters  patent,  any  privilege  or  privi- 
leges which,  according  to  the  rules  of  the 
common  law,  it  would  be  competent  to  her 
Majesty,  her  heirs  and  successors,  to  grant  to 
any  such  company  or  body  of  persons  in  and 
by  any  charter  of  incorporation.  By  s.  3  it  is 
enacted  that,  in  any  such  letters  patent  so  to 
be  granted  as  aforesaid  by  her  Majesty,  her 
heirs  or  successors,  to  any  such  company,  it 
shall  be  lawful,  in  and  by  such  letters  patent, 
either  expressly  or  by  a  general  or  special  re- 
ference to  this  act,  to  declare  that  all  suiU 
and  proceedings,  whether  at  law,  in  equity,  or 
in  bankruptcy  or  sequestration,  or  otherwise 
howsoever,  as  well  in  Great  Britain  and  Ireland 
as  in  the  colonies  and  dependencies  thereof, 
by  or  on  behalf  of  such  company  or  body,  or 
any  person  or  persons  as  trustee  or  trustees  fur 
such  company  or  body,  against  any  person  or 
persons,  whether  bodies  politic  or  others,  and 
whether  members  or  not  of  sucli  company  or 
body,  shall  be  commenced  and  prosecuted  in 
the  name  of  one  of  the  two  officers  for  the 
time  being  to  be  appointed  to  sue  and  be  sued 
on  behalf  of  such  company  or  body,  and  re- 
gistered in  pursuance  of  the  directions  for 
such  appointment  and  registration  respectively 
thereinafter  (schedule  A.)  contained  ;  and  that 
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all  suits  and  proceeding,  whether  at  law  or  in 
equity,  by  or  on  behalf  of  any  person  or  per. 
sons,  whether  bodies  politic  or  others,  and 
whether  or  not  memberd  of  such  company  or 
body,  against  such  company  or  body,  shall  be 
commenced  and  prosecuted  a2(ain:!t  one  of 
such  officers,  or,  if  there  shall  be  no  such  of- 
ficer for  the  time  bein|r,  then  againut  any 
member  of  such  company  or  body ;  provided 
nevertheless,  that  nothing  in  this  act  or  in  such 
letters  patent  contained  or  to  be  contained, 
shall  prevent  the  plaintiff  from  joining  any 
member  of  such  company  or  body  with  such 
officer  as  a  defendant  in  equity,  for  the  purpose 
of  discovery,  or  in  case  of  fraud.  And  by 
8.  4  it  is  enacted,  that  il  shall  be  lawful  by 
such  letters  patent  to  decUure  and  provide  that 
the  members  of  such  company  shall  be  indivi- 
dually  liable  in  their  persons  and  property  for 
the  debts  and  liabilities  of  the  company,  to 
such  extent  only  per  share  as  shall  be  declared 
and  limited  in  and  by  such  letters  patent ;  and 
the  members  of  such  company  shall  accord* 
ingly  be  Individually  liable  (br  such  debts  ao^ 
liabilities  to  such  extent  only  per  share  as  Ia 
such  letters  patent  shall  be  declared.  But 
before  the  letters  patent  can  be  granted,  a 
deed  or  agreement  of  partnership  must  be  en- 
tered into ;  the  undertakings  by  such  deed  or 
agreement  must  be  divided  into  a  certain 
number  of  shares ;  in  such  deed  the  name  of 
the  company  must  be  given,  with  the  date  of 
lis  commencement,  the  business  for  which  the 
company  is  formed,  the  place  of  carrying  it 
on ;  and  there  shall  also  be  contained  in  such 
deed  the  appointment  of  two  or  more  officers 
to  sue  or  be  sued  (s.  5) :  and  having  given  the 
advantages  contained  in  the  letters  patent,  the 
legislature  insists  on  having  the  fuUest  infor* 
mation  as  to  the  names  of  the  members  of  the 
company,  and  all  the  particulars  relating  to  it 
must  be  registered  (ss.  6 &  /;.  Where  persons 
cease  to  be  members  of  the  company,  except 
by  transfer  or  change  of  name  of  members, 
the  company  is  to  make  a  return  within  three 
months  (s.  8)  $  and  on  transfer  of  shares  notice 
is  to  be  given  to  the  company  by  the  trans- 
ferree  (s.  9) ;  and  other  provisions  are  made 
leaving  a  similar  i>l)j€i{t. 

We  believe  thafe  compaaatively  &w  letters 
patent  have  as  yet  been  granted  under  this 


act.  The  applications  under  it  must  be  made 
to  the  Board  of  Trade,  and  the  nature  of  the 
applications  which  will  be  entertained  will  be 
found  in  a  return  to  Parliament,  made  la«t 
sM^on,  (1^40^  No.  449)  which  it  may  be  con. 
veuieut  here  to  give.    It  is  a  copy  of  a  minute. 

Copy  of  the  Minnte  of  the  Lords  of  tbe 
Committee  of  Privy  Council  for  Trade, 
dated  4tb  November  1834,  on  granting^ 
Letters  Patent, 

j4t  the  Council  Chamber,  fFhUehM, 
the  4th  Nueember  1834. 

By  the  RiKht  Honourable  the  Lords  of  the 
Committee  of  Council  appointed  for  the 
consideration  of  all  matters  relating  to 
Trade  and  Foreign  Plantations. 

Read  agiiln  order  (No.  2526)  of  the  Lords  of 
the  Council,  dated  S^h  ultimo,  referring  a  pe- 
tition of  J.  Wigham,  junior,  and  others,  direc- 
tors of  the  Scottish  Porter  and  Ale  Brewery 
Company,  praying  that  his  Majesty  may  be 
pleased  to  grant  unto  the  said  company  letters 
patent  conferring  certain  privileges  thereupon. 

My  X^rds  are  of  opinion,  that  although  the 
act  referred  to  in  the  memorial  undoobtadly 
confers  uj^on  the  Crown  the  power  of  granting 
limited  pnvileges  to  public  associations  apply. 
in^  for  Ihem,  wad  speciBcally  points  to  that  of 
suing  and  being  sued  by  their  secretary,  aa one 
desirable,  not  only  for  the  benefit  of  such  as- 
sociations, but  of  the  public  with  whom  they 
deal,  il  is  necessary  to  take  care  tiut  such 
powers  are  not  conferred  indiscriminately,  and 
that  so  long  at  least  as  the  present  laws  of 
partnership  remain  unchanged,  facilities  should 
not  be  afforded  to  joint  slock  pnrtaershipa 
which  may  interfere  with  private  enterprise 
carried  on  under  those  laws,  unless  the  dr- 
cumstances  and  objects  of  such  joint  stock 
companies  are  of  a  nature  fuUy  lo  joatify  sock 
interference,  upon  the  ground  of  general  pul»- 
lie  advantage. 

The  principal  circumstances  which,  in  their 
Lordships'  opinion,  would  constitute  such  jus- 
tification, are  as  follows : — 

Ist.  Where  the  object  for  which  the  associ- 
ation is  formed  is  one  of  a  hazardous  character, 
in  which  many  individuals  may  be  disposed  lo 
risk  moderate  sums,  the  aggregate  of  which 
mav  constitute  a  large  sum  sufficient  for  the 
undertaking,  but  in  which  a  single  capitalist, 
or  two  or  three,  undei;  an  ordinary  pnrtnersl^p, 
would  be  unable  or  unwilling  to  engage.  The 
working  of  mines  is  an  example  of  this  species 
of  adventure. 

2d.  Where  the  capital  required  is  of  sa  large 
an  amount  that  no  single  partnership  could  be 
expected  to  support  the  expense,  as  in  the  case 
of  railways,  canals,  docks  and  works  of  that 
description. 

3d.  Where  no  great  advance  of  capital,  but 
extended  responsibility,  if  desirable,  as  in  the 
case  of  assurance  companies,  &c. 

4th.  Where  the  object  sought  can  only  be 
effected  by  a  numerous  association  of  indl- 
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viduals,  such  as  the  formatioa  of  literary 
societies,  charititlile  institutions,  and  similar 
bodies. 

The  constitution  nnd  the  object  of  the  Scottish 
Porter  Company  does  not  appear  to  their  lord- 
ships to  afford  any  one  of  these  grounds,  or  any 
other  of  importance,  as  a  justification  for  letters 
IMitent  beinff  conceded  to  them. 

The  capital  embarked  in  the  undertakinjjf  is, 
according  to  the  showing  of  the  memoriulists, 
of  the  most  limited  possible  amount  with  refer^ 
ence  to  the  business,  nor  does  the  amount  to 
which  It  might  be  raised  by  this  deed  appear 
to  be  of  an  extent  at  all  approaching  to  that 
which  it  is  well  known  is  constantly  embarked 
by  private  individuals  in  similar  business. 
There  is  nothing  either  in  the  nature  of  a 
brewery  business  which  calls  for  its  being  con- 
ducted by  a  joint  stock  company,  neither  the 
risk  attending  it,  nor  the  capital  required,  nor 
the  respon«ibiUiy,  are  of  a  nature  to  render 

Erivate  capitalist-*,  acting  under  the  ordinary 
ivF»  of  piirtnership,  less  competent  to  conduct 
such  a  speculation  than  a  joint  stock  company. 
In  the  absence,  therefore,  of  an^  such  justi- 
ficmtiony  it  is  the  opinion  of  their  lordships^ 
that  to  grant  the  memorialists  the  power  which 
Ibey  pray  for,  would  be  unnecessarily  to  inter- 
fere with  the  course  of  private  speculation  and 
individual  enterprise  carried  on  under  the  ordi- 
nary partnership  laws;  and  their  lordships, 
therefore,  have  no  hesitation  in  submitting  their 
opinion,  that  the  prayer  of  the  memorialists 
•bottld  not  be  conceded* 

Ordered,  that  a  report  to  the  lords  of  the 
cottBcU,  in  conformity  to  this  minute,  be  trans- 
mitted to  Mr.  Bathurst. 

The  following  case  has  been  very  recently 

dedded  under  the  statute  to  which  we  have 

referred. 

Case  for  the  infringement  of  a  patent.^' 
The  declaration  stoted  that  the  plaintiffs 
complained  of  "  John  Bleaden,  the  Secretary 
of  the  Commercial  Steam  Packet  Company, 
asMi  the  Defendant  in  this  suit."  That  Gallo- 
vray,  before  and  at  the  time  of  the  making  of 
the  letters  patent  and  of  the  committing  of  the 
grievances  by  the  said  company  as  thereinafter 
mentioned,  was  the  true  and  first  inventor  of 
certain  improvements  in  paddle  wheels   for 

Eropelliag  vessels }  that  Galloway  obtained  his 
kte  Majesty's  letters  patent  for  his  said  inven- 
tion, and  duly  iuroUed  a  specification  thereof; 
that  the  other  defendant  became  assignee  of 
an  undivided  moiety  of  the  letters  patent,  yet 
the  said  company,  well  knowing  the  premises, 
but  contrivinf^,  and  wrongfully  and  injuriously 
intending  to  injure  the  plaintiffs,  and  to  deprive 
them  of  the  profits,  benefits,  and  advantsges 
which  they  might  and  otherwise  would  have 
derived  or  acquired  from  the  making,  using, 
exercisiosr*  and  vending  the  said  invention,  in- 
fringed the  patent.  The  defendant  by  his 
pleas  contested  the  novelty  of  the  inveniinn, 
and  at  the  trial  a  verdict  was  found  for  the 
plaintififs,  with  nominal  damages.  The  court 
exhibiting  a  string  disinclinution  to  allow  the 
aaciidaient,  it  was  agreed  between  the  parties 


that  the  rule  for  amending  the  declaration 
should  be  made  absolute,  and  the  rule  for 
arresting  the  judgment  discharged,  and  the 
plaintiff's  paying  the  cobts  of  both  rules  and 
consenting  to  waive  the  costs  of  the  trial. 
Rule  accordingly.* 
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"Mt  Long  Vacation  baa  now  commenced, 
said  our  friend  Horatio  Luckless,  as,  freed 
from  the  restraints  of  circuit,  he  clambered 
up  the  outside  of  the  Reg^ulator  stage  coach, 
on  his  way  back  to  London. — "  Commenced 
did  I  say !  but  rather  should  I  say  con- 
tinued ;  for  when  did  my  vacation  not  begin  ? 
My  life  is  a  vacation  !  Here  have  I  been 
all  round  the  circuit,  and  what  have  I  got 
at  the  end  of  it  ?  I  was  employed  as  junior 
for  the  plaintiff  in  an  unopposed  cause  on  a 

bill  of  exchange  at  G— —  ;  and  at  R 

I  defended  successfully  a  carroty-headed 
urchin  for  stealing  two  pounds  of  bacon ; 
but  here  ends  my  civil  and  criminal  busi- 
ness. It  is  true  that  a  very  fat  attorney 
asked  me  at  M— — ,  whether  I  was  not  a 
Welchman,  and  seemed  disappointed  to  hear 
I  was  not ;  and  probably,  if  I  had  been,  I 
might  have  had  the  third  brief  for  the  de* 
fendant  in  the  great  trespass  cause  of  Ap» 
Rice  V.  Gimigo,  relating  to  goats;  but  I 
never  am  what  I  should  be,  and  I  could  not 
deny  my  country,  which,  as  every  one 
knows,  is  the  county  of  the  town  of  Lon- 
don. And  where  am  I  now  proceeding  ? 
Round  go  the  wheels,  and  by  and  bye  hiss 
goes  the  steam  engine,  which  carries  me 
ten  times  foster  than  I  wish  to  that  eternal 
Pump  Court  !  There  will  be  the  two 
porters  at  one  end  of  it,  looking  out  in 
vain  for  business  ;  there  will  be  Tompkins' 
laundress  creeping  along  with  two  candles 
in  her  hand ;  and  one  solitary  attorney's 
clerk  walking  away  with  the  last  brief  of 
the  season.  All  the  outer  doors  are  shut  i 
and  if  you  do  see  any  one,  he  has  a  carpet 
bag  or  a  leather  hat  box  in  his  hand,  or 
possibly  a  knapsack,  indicative  of  a  walking 
tour.  But  alas !  no  such  good  fortune  for 
me  this  year.  This  unhappy  circuit  has 
fairly  disposed  of  my  allowance,  and  I  shall 
have  the  pleasure  of  'biding  my  time  through- 
out the  whole  month  of  September,  neither 
shooting,  nor,  I  fear,  eating  partridges.  I 
am,  indeed,  the  true  last  man.  I  am  de* 
serted  by  all.' '  And  here  he  was  interrupted 
in  his  soliloquy  by  the  coachman,  with  a 
touch  of  the  hat,  and  **  leave  you  here,  sir !" 

«  Galloway  v.  Bleaden,  1  Scutt,  N.  C.  I/O. 
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BANKRUPTCY  AND  INSOLVENCY 
COMMISSION. 


Thb  Report  of  the  Bankruptcy  and  Insol- 
vency Commission  has  now  been  printed. 
We  were  enabled  to  give  an  account  in  a 
previous  number  of  the  substance  of  its 
principal  recommendations,^  and  the  Re- 
port confirms  the  accuracy  of  our  informa- 
tion. But  the  recommendations  of  the  Com- 
missioners are  sufficiently  important  to  be 
given  in  their  own  words ;  and  we  pro- 
pose, in  a  series  of  articles,  to  give  them, 
and  consider  their  nature  and  effect.  The 
recommendations  they  contain  have  the 
sanction  of  all  the  Commissioners,  with  the 
exception  of  Mr.  Law,  the  Insolvency  Com- 
missioner, who  promises  to  support  his 
views,  as  speedily  as  possible,  in  a  separate 
paper.  It  will  readily  be  seen  that  changes 
so  important  as  those  proposed  in  the  Re- 
port cannot  be  adopted  without  mature 
deliberation. 


EQUITY  REFORM. 

Thb  following'  is  a  copy  of  the  petition  to 
the  House  of  Comroone  from  many  of  the 
most  eminent  firms  in  the  profession,  presented 
a  few  days  before  the  end  of  the  last  session. 

"That  the  delay  and  expense  at  present  at* 
tendant  on  proceedings  in  the  Chancery  Court 
are  so  great  as  effectually  to  close  its  doors 
against  all,  except  the  richer  classes,  of  the 
community. 

That  the  expcnce  (which  arises  principally 
from  the  delay)  is  so  serious  as  to  render  it 
imperative  on  the  profession  to  prevent  as  far 
as  possible  the  institution  of  suits  for  amounts 
much  under  1,000/. 

That  therefore,  while  at  common  law,  rights 
of  small  amount  can  without  impropriety  be 
submitted  to  legal  decision,  a  very  large  and 
important  section  of  the  community  (viz  :  per- 
sons interested  in  trust  property  of  amounts 
under  1,000/.}  arc  left  without  the  protection 
of  the  law,  and  for  them  there  is  absolutely  no 
Euuity  Court  in  operation. 

That^  owing  to  this  defect  of  our  judicial 
institutions  not  only  is  individual  wrong  in- 
flicted, without  redress,  in  this  class  of  society, 
but  frauds  as  to  trust  property,  offences  against 
the  roost  confidential  relations,  are  actually 
encouraged  by  law,  because  permitted  to  pass 
with  entirj  impunity. 

That  the  coil)  mission  of  these  serious  wrongs 
as  of  all  other  uilcuces  against  justice,  can  be 


*  See  ante,  p.    267. 


prevented  only  by  the  presence  of  a  judicial 
establishment  so  strong  as  to  be  knovni  by  the 
public  to  be  amply  sufficient  for  coping  with 
them,  and  applying  to  them  not  only  complete, 
but  very  im mediate  redress. 

That  beyond  the  injurv  inflicted  on  those  to 
whom  all  equitable  relief  is  denied,  the  relief 
which  is  afforded  to  those  who  are  induced  by 
the  greater  magnitude  of  their  claims,  or  by 
their  greater  personal  wealth,  to  enter  the 
court  in  search  of  justice.  Is  lamentably  defi- 
cient. 

That  the  present  judicial  strength  of  the 
Equity  Courts  is,  as  your  petitioners  believe. 
physically  unequal  to  deal  with  more  than  m 
very  small  part  of  the  adverse  business  which, 
witn  all  the  drawbacks  above  alluded  to,  is 
yet  actually  brought  before  it. 

That  far  the  greater  number  of  the  present 
suitors  are,  by  this  incapacity  of  the  court,  of 
necessity  compelled  to  compromise  their  siuts 
on  terms  highly  advantageous  to  the  dishonest 
or  oppressive,  or  to  allow  them  to  remain,  for 
some  long^  indefinite  period  of  years,  enth«ly 
unadjudicated  upon. 

That  for  even  the  small  portion  of  equity 
cases  at  present  disposed  of  by  the  court,  the 
judicial  arrangements  of  the  country  afford  a 
most  expensive  and  lingering,  and  therefore 
most  unsatisfactory,  relief. 

That  the  C^nrt  of  Chancery  presents  the 
single  instance  in  the  history  of  the  country, 
of  a  great  national  establishment,  altc^ether 
stationary  as  to  the  number  of  those  coming 
within  its  operation,  the  suitors  of  the  court 
having  been  as  numerous  one  hundred  yean 
ago  as  they  are  now;  and  that  the  defects 
of  the  court  have,  as  vour  petitioners  believe, 
become  fixed,  from  the  entire  insuffideBcy  of 
the  institution  to  meet  the  wants  of  the  people. 

That  a  state  of  circumstances  so  mucu  to  be 
depricated  calls  for  vigorous  and  immediate 
legislative  interference. 

That  impressed  with  these  convictions,  your 
petitioners  have  with  high  satisfaction  observed 
the  progress  through  the  other  House  of  Ao'- 
liament  of  a  measure  which  they  brieve  will 
very  considerably  conduce  to  the  results  so 
much  to  be  desired. 

That  by  concentrating  the  equity  establish- 
ments of  the  country,  and  by  mcreasing  the 
judicial  strength,  not  only  will  the  wron^witfa 
which  equity  deals  be  checked  amoii|r  those 
who  are  not  now  suitors  to  the  court,  and  pro- 
tracted justice,  with  its  attendant  mental  anxiety, 
be  to  a  large  extent  remedied  amonf^  those 
who  are ;  bat  a  saving  to  the  suitors  in  mere 
money  cost  tvill  be  effected,  which  will  exceed 
by  many  times  the  expence  that  the  additions 
proposed  will  induce. 

That  your  petitioners  are  convinced  that  no 
effective  improvements  can  be  introduced  into 
the  Equity  Courts,  unless  the  duty  to  be  assign- 
ed to  the  judges  of  superintending,  contronl- 
ing,  and  regulating  the  functions  of  the  conrt 
and  of  its  offices;  and  that  to  impose  such 
duties  with  effect  it  is  essential  that  there  should 
be  given  to  the  judges  powers  cominensurate 
«vith  them. 
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That  in  particular  some  s^tematic  arrange- 
ment by  wDich  any  defect  in  the  workiug  of 
the  offices,  and  any  arrearv  existing  in  tliem» 
should  of  necessity  be  periodically  presented 
to  the  judges,  joined  with  full  powers  to  correct 
and  to  supply  such  deftcienciesy  is,  your  peti- 
tioners feel  satisfied,  of  the  very  first  import- 
ance. 

That  better  regulations  as  to  the  taxation  of 
costs,  and  improved  rules  by  which  the  injured 
party  should  be  enabled  to  recover  more  than 
a  mere  fraction  of  the  expence  which  he  has 
necessarily  incurred,  are  also  most  requisite. 

That  vour  petitioners  therefore  appreciate  as 
of  the  highest  value  the  provisiou  introduced 
into  the  bill  now  before  your  honorable  house, 
giving  powers  for  these  purposes  to  the  judges 
of  the  court. 

That  as  regulations  of  this  kind  require  to 
be  made  with  great  deliberation,  and  of  neces- 
sity must  from  time  to  time  be  amended, — vour 
petitioners  would  humbly  submit  whether  tnese 
powers  should  not  be  perinament  instead  of 
being  granted  only  for  a  short  period  of  vears. 

That  further  to  carry  out  the  required  im- 
provements, your  petitioners  trust  that  the 
present  measure  maybe  speedily  followed  by 
others  addressed  to  the  abolition  of  all  uselcds 
offices  in  the  court,  and  also  to  the  institution 
of  some  eflfective  Court  of  Appeal,  not  only  for 
the  £quity  Suitors  of  £ngland,  but  also  for  the 
saiton  of  the  Colonies,  and  of  such  other  parts 
of  the  empire  as  the  legislature  in  its  wisdom 
shall  see  fit. 

That  your  petitioners  trust,  however,  that  the 
consideration  of  the  necessity  of  these  further 
measures  of  relief,  beyond  the  measare  now 
before  your  Honorable  House,  may  not  delay 
the  passing  of  this  most  valuable  bill,  as  your 
petitioners  are  convinced  that  it  is  most  desir- 
able that  the  objects  proposed  by  it  should 
first  be  attained,  and  that  those  other  measures 
will  be  expedited,  facilitated,  and  rendered 
more  complete,  if  this  precedes  them. 

That  your  petitioners  humblv  hope  that  in 
the  representations  which  they  have  made  of 
the  importance  of  rendering  the  proceedings  in 
Equity  more  expeditious  and  cheap,  it  will  be 
felt  by  your  Honourable  House  that  they  are 
advocatmg  improvements  of  the  greatest  im- 
portance to  the  interests  of  the  suitors  and  of 
the  community,  whilst  at  the  same  time  your 
petitioners  freely  admit  that  they  believe  these 
improvements  will  also  in  the  end  be  advanta- 
geous to  their  own  body,  from  the  conviction 
that  the  interest  of  the  solicitor  is  in  all  these 
questions  identified  with  that  of  his  client." 

Signed — 

W.  Tooke,  39,  Bedford  Row. 

Adlington,  Gregory,  Faulkner  and  Follett, 
I,  Bedford  Row. 

Taylor,  Sharpe,  Field  and  Jackson^  41, 
Bedford  Row. 

Wing  and  Twining,  Gray's  Inn. 

Djpnelev,  Coverdak,  and  Lee,  Gray*slnn. 

Kmderlev,  Denton,  and  Kinderley,  Lin- 
coln's Inn. 


Wiglesworth,  Ridsdale,  and  Craddock,  Gray's 

Jnn. 
Brooksbank  and  Fam,  14,  Gray*s  Inn  Square. 
Jones,  Trinder,  and  Tudway,   John  Street, 

Bedford  Row. 
Bridges  and  Mason,  Red  Lion  Square. 
Holme,  Loftus,  and  Young,  New  Inn. 
Alartineau,  Malton,  and  TroUope,  Carey  Street, 

Lincoln's  Inn. 
Clayton  and  Cookson,  Lincoln's  Inn. 
Wbitmore,  Roumieu,  and  Walters,  Lincoln's 

Inn. 
Austen  and  Hobson,  Gray's  Inn. 
Edward  Lambert,  Gray's  Inn. 
Me<(g!son,  Plringle,  ana  Manisty,  King's  Road« 
White  and  Wbitmore,  11,  Bedford  Row. 
Edward  Whittaker,  6.  Gray's  Inn  Square. 
Henry  Gav,  10,  Lincoln's  Inn  Fields. 
\^  bite  ana  Borrett,  36,  Lincoln's  Inn  Fields. 
Bell  and  Steward,  59  Lincoln's  Inn  Fields. 
Blower  and  Vizard,  61,  Lincoln's  Inn  Fields. 
Chisholme,  Hall,  and  Gibson,  64,  Lincoln's  Inn 

Fields. 
Wharton,  J.,  and  M.  Ford,  64,  Lincoln's  Inn 

Fields. 
Palmer,  France,  and  Palmer,  24,  Bedford  Row. 
Rickurds  and  Walker,  29,  Lincoln's  Inn  Fields. 

D.  Beckett,  60,  Lincoln's  Inn  Fields. 

f  I.  and  C.  Hall,  16,  New  Boswell  Court. 

Hawkins,  Bloxam,  and  Stocker,  2«  New  Bos- 
well Court. 

R.  B.  Armstrong,  Staple  Inn. 

J.  W,  Bromley,  Gray^  Inn. 

Capes  and  Stuart,  48,  Bedford  Row. 

Williamson  and  Hill,  Gray's  Inn. 

White,  Blake.  Houseman,  and  Tylee,  14,  Essex 
Street,  Strand. 

E.  Chester,  Staple  Inn. 
£.  M.  Grav,  Staple  Inn. 

Cardale,  Cardale  and  Iliflfe,  2,  Bedford  Row. 
Clarke  and  Medcalf,  ?0,  Lincoln's  Inn  Fields. 
J.  Vincent  Harting,  24,  Lincoln's  Inn  Fields. 
Budd  and  Hayes,  Bedford  Row. 
Winter,  Williams,  and  Williams,  16,  Bedford 

Row. 
Norris,  Allen,  and    Simpson,  19,  Bartlett's 

Buildings,  Holborn. 
William  Witham,  8,  Gray's  Inn  Square. 
Alexander,  Gem,  and  Pooley,  60,  Lmcoln's  Inn 

Fields. 
Williairts,  Brooks,  Powell,  and  Broderip,  9, 

New  Square,  Lincoln's  Inn. 
J.  and  \V.  Lowe,  Inner  Temple. 
Milne,  Parry,  Milne,  and  Morris,  Temple. 
K.  M.  and  C.  Baxter,  Lincoln's  Inn  Fields. 
Barrett  and  Eyston,  Gray's  Inn. 
Charles  Lever,  King's  Road,  Bedford  Row. 
Ei>[an,  Waterman,  and  Wright,  Essex  Street. 
Fladgate,  Young,  and  Jacksons,   12,  Essex 

Street. 
Clarke,  Fynmore,  and  Fladgate,  43,  Craven 

Street. 
Battye,   Fisher,   and   Sudlow,  20,  Chancery 

Lane. 
Pownall  and  Cross,  9,  Staple  Inn. 
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CHANGES  IN  THE  LAW. 

JW  THB  LATE  SESSION  OV  PARLIAMENT. 


No.  XV. 

POOR  LAW  COMMISSION. 

Cap.  42. — j4n  jlct  to  continue  the  Poor  Tmvd 
Commission  until  the  thirty-first  Day  of 
December  one  thousand  eight  hundred  find 
forty-one.  I4th  j4ugust  1840.] 

4^5  fF.4,c.  76,  ss.  1,  10.  2  ^  Srwt,  c. 
83.  Poor  Law  Commissioners,  dr.  continued, — 
Whereas  by  an  act  passed  in  toe  fifth  year  of 
the  reign  of  his  late  Majesty,  intituled  "  An 
Act  for  the  Amendment  and  better  Adminis- 
tration of  the  Laws  relating  to  the  Poor  in 
England  and  Wales/'  provisions  were  made 
for  the  appointment  of  Poor  Law  Commis- 
sioners, Assistant  Commissioners,  Secretaries, 
and  other  officers,  and  for  their  continuance  in 
office  until  the  end  of  the  session  of  Parliament 
held  next  after  the  fourteenth  day  of  August  in 
the  year  one  thousand  eight  hundred  and  thirty- 
nine  ;  and  by  another  act,  passed  in  the  third 
year  of  the  reign  of  her  present  Majesty,  provi- 
sion was  made  for  their  further  continuance  in 
office  until  the  fourteenth  day  of  August  in  the 
year  one  thousand  eight  hundred  anaforty,  and 
thenceforth  until  the  then  next  session  of  Par- 
liament; and  it  is  expedient  to  extend  such 
provisions:  Be  it  therefore  enacted  bv  the 
Queen's  most  excellent  Majesty,  by  ana  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  that  every  Poor  Law  Commissioner 
appointed  by  his  late  Majesty,  or  appointed  or 
to  be  appointed  by  her  Majesty  the  Queen,  her 
heirs  and  successors,  and  every  Assistant  Com- 
missioner.  Secretary,  and  other  officer  and 
person,  duly  appointed  by  the  Poor  Law  Com- 
missioners,  shall  be  empowered  (unless  he  shall 
previously  resign  or  be  removed)  to  hold  his 
office,  and  exercise  the  powers  thereof,  until 
the  thirty-first  day  of  December  in  the 
year  one  thousand  eight  hundred  and  forty* 
one ;  and  until  the  expiration  of  the  said  pe- 
riod, it  shall  be  lawful  for  her  Majesty,  her 
heirs  and  successors,  from  time  to  time,  at 
pleasure,  to  remove  any  of  the  said  Commis- 
sioners for  the  time  being,  and  upon  every  or 
any  vacancy  in  the  number  of  Commissioners, 
either  by  removal  or  by  death  or  otherwise,  to 
appoint,  by  warrant  under  the  royal  sign  ma- 
nual, some  other  fit  person  to  the  said  office; 
and  until  such  appomtmcnt  it  shall  be  lawful 
for  the  surviving  or  continuing  Commissioner 
or  Commissioners  to  act  as  if  no  such  vacancy 
had  occurred 

2.  j4ci  may  be  amended  this  session, — And  be 
it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  session 
of  parliament. 

Cap.  43. — An  Act  for  repairing  Blenheim  Pa- 
lace. L^th  August  184U.] 


Cap.  44.— An  Act  to  amend  ao  Act  of  cbe 
7  Geo.  4,  for  consolidating  and  aonendiog 
the  Laws  relating  to  Prisons  in  Ireland. 

[4th  August  1840.J 

NoXVL 

TURNPIKE  ACTS  CONTINUANCE. 

Cap.  45.— i^A  jict  to  continue  uniU  \m$  June 
1842,  or  if  Parliament  shall  be  then  MiUmg', 
until  the  end  of  the  then  neset  aemon  of 
Parliament,  the  Local  Turnpike  AcU  /or 
Great  Britain^  which  expire  wiik  ihie  «r 
the  ensuing  Session  of  Parliament. 

[4th  August  1840.3 

Turnpike  Acts  for  Great  Britain  nemr  «9. 
piring  continued  for  afktrther  term. — ^Whereaa 
It  is  expedient  that  the  several  acts  for  ref- 
lating turnpike  roads  in  Great  Britato  herein- 
after referred  to  should  be  contioHed  for  a 
limited  time :  Be  it  therefore  enacted  hj  llw 
Queen's  most  excellent  Majesty,  bj  and  yntk 
the  advice  and  consent  of  the  Loros  spiritoal 
and  temporal,  and  Commons  In  thk  present 
Parliament  assembled,  and  by  the  anthori^  of 
the  same,  that  every  act  for  making,  nmeammf, 
or  repairing  any  turnpike  road  or  roads  m 
Great  Britain  which  will  expire  on  the  first 
day  of  June  in  the  year  one  thousand  eight 
hundred  and  forty- one,  or  if  Parliament  shaQ 
be  then  sitting,  at  the  end  of  the  then  aesrion 
of  Parliament,  shall  be  and  the  same  is  hereby 
continued  nntU  the  first  day  of  Jane  one 
thousand  eight  hundred  and  forty-two,  or  if 
Parliament  shall  then  be  sittinf»  until  the  end 
of  the  then  session  of  Parliament 

2.  j^ct  not  to  extend  to  68  G.  3,  e.  xiv,— 
And  be  it  enacted,  that  nothing  In  this  act 
contained  shall  extend  or  be  construed  to  ex« 
tend  to  an  act  passed  in  the  fifty-eighth  year 
of  the  reign  of  his  late  Majesty  King  George 
the  Third,  intituled  **  An  Act  for  repairing  the 
Road  from  Blakedown  Poole  in  the  parish  of 
Hagley,  in  the  county  of  Worcester,  to  Bir- 
mingham in  the  county  of  Warwick." 

Cap.  46. — An  Act  to  conttnne  for  one  year 
from  the  passing  of  this  Act,  and  thcncefi^rth 
until  the  end  of  the  then  next  aessioo  of 
Parliament,  the  several  Acts  for  regnlatiag 
the  Turnpike  Roads  in  Ireland. 

[4th  August  1840.] 


No.  XVII. 

RE-ELECTION  OP  RETURNING  OPFICBR8. 

Cap.  47. -^An  Act  to  repeal  so  much  of  the 
Act  9  Anne  as  prevents  the  reflection  of 
Mayors  of  Parliamentary  Bwaught  and 
other  annual  returning  officerMn 

\4t%AuguU  1840.] 

6  Anne,  c.  20.— Prorijwa  in  reeked  Act 
repealed, — ^Whereas  by  an  act  passed  in  the 
ninth  year  of  ihe  reign  of  her  late  Majesty 
Queen  Anne,  intituled  •*  An  Act  for  rendering 
the  Proceedings  upon  Writs  of  Mandamua  and 
Informations  in  the  Nature  of  a  Quo  Wananto 
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more  speedy  and  efTectualy  iknd  for  the  more 
ewy  trying  and  determinins^  the  Rigfhts  of 
Offices  and  Franchises  in  Corporations  and 
Boroughs/'  after  reciting  that  '*m  divers  coun- 
ties, boroughs,  towns  corporate,  and  cinque 
ports,  where  the  mayor,  bailiflT,  or  other  officer 
or  officers  to  whom  it  belonged  to  preside  at 
the  election  and  make  return  of  any  member 
to  serve  in  Parliament  ought  to  be  annually 
elected,  the  same  person  had  been  re-elected 
into  such  office  for  several  years  successively, 
which  had  been  found  inconvenient,"  it  was 
enacted  **  that  no  person  or  persons  who  had 
been  or  should  be  in  such  annual  office  for 
one  whole  year  should  be  capable  to  be  chosen 
into  the  same  office  for  the  year  immediately 
ensuing;  and  that  where  any  such  annual  offi- 
cer or  officers  should  be  to  continue  for  a  year, 
•ad  until  some  other  person  or  persons  should 
be  ehosen  and  sworn  into  such  office,  if  any 
audi  officer  or  officers  should  voluntarily  and 
onlawfnlly  obstruct  and  prevent  the  choosing 
another  penon  or  persons  to  succeed  into  such 
office  at  the  time  appointed  for  making  ano- 
ther ohoiee,  he  or  they  should  forfeit  one 
bundled  pmuids  for  every  such  offence,  to  be 
recovered^  with  oosts  of  suit,  by  such  person 
as  would  sue  for  the  same  in  any  of  her 
Majesty's  Courts  of  Record  before  mentioned, 
by  action  of  debt,  bill,  plaint  or  information, 
wherein  no  essoign,  protection,  or  wager  of 
law  should  be  allowed,  nor  any  more  than  one 
imparlance,  one  ipoiety  thereof  to  her  Majesty, 
ber  heirs  and  successors,  and  the  other  moiety 
to  him  or  them  that  would  sue  for  the  same  :*' 
And  whereas  such  provision  has  now  become 
unnecessary  and  inexpedient  ;  be  it  therefore 
enacted,    by    the    Queen's    most    excellent 
Majesty,  bv  and  with  the  advice  and  consent 
of  tlie  Loras  spiritual  and  temporal,  and  Com. 
inons,   in  this  present  parliament  assembled, 
and  by  ihe   authority  of   the  same,  that  so 
much  of  the  said  act  of  the  ninth  year  of  the 
reign  of  her  late  Majestv  Queen  Anne  as  is 
herein-before  recited  shall  be  add  the  same  is 
hereby  repealed. 

*2.  Eieciion  of  the  returning^  officen  re-elected 
not  to  be  gttestioned  under  theaStwe  pfovition, — 
And  be  it  enacted,  that  no  person  who  shall 
liefore  the  passing  of  thif  act  have  been  re-elec 
ted  into  any  office  by  virtue  of  which  it  belongs 
to  him  to  preside  at  any  election  or  make 
retvm  of  any  member  to  serve  In  Parliament 
shall  be  deemed  to  have  been  incapable  of 
!»eing  chosen  into  such  office,  or  be  liable  to 
have  his  right  to  exercise  such  office  uuestion- 
ed,  by  reason  of  so  much  of  the  said  recited 
act  as  is  hereby  repealed. 

Cap.  48. — An  Act  to  enable  proprietors  of 
entailed  estates  in  Scotland  to  feu  or  lease 
m  long  leases  portions  of  the  same  for  the 
building  of  churches  and  schools,  and  for 
dwelling  houses  and  gardens  for  the  ministers 
and  masters  thereof.    [4th  August  1840.] 

Cap.  4d. — An  Act  to  consolidate  and  amend 
the  laws  for  collecting  the  duties  of  excise  on 
soap  mada  In  Great  Krlttfin. 

[4th  August  1840.J 


Royal  Aneni,  4th  August, 

Cap.  60.-7 An  Act  to  piu?ide  for  keeping  the 
peace  on  Canals  and  navigable  Rivers. 

Cap.  611— -An  Act  to  amend  and  explain  the 
general  Turnpike  Acts^  so  far  as  relates  to 
the  Toll  payable  on  carriages  or  horses  ladea 
with  lime  for  the  improvement  of  land. 

Cap.  62. — An  Act  to  provide  for  the  adminis- 
tration of  the  Government  in  case  the  Crown 
should  descend  to  any  issue  of  her  Majesty 
whilst  such  issue  shall  be  under  the  age  of 
eighteen  years,  and  for  the  care  and  guar- 
dianship of  such  issue. 

Cap.  63. — An  Act  for  vacating  any  present- 
ment for  rebuilding  the  Gaol  of  Newgate  in 
Dublin,  and  vacating  any  contract  between 
the  commissioners  for  rebuilding  the  said 
gaol  and  the  contractor. 

^-.•^^^ 

Cap.  64.— An  Act  for  making  further  provi- 
sion for  the  confinement  and  maintenance  of 
Insane  Prisoners* 


Cap.  66. — An  Act  to  enable  the  ownen  of 
Settled  Estates  to  defray  the  expence  of 
draining  the  same  by  way  of  mortgage. 


Royal  Assent,  7th  August, 

Cap*  66. — An  Act  further  to  regulate  the  trade 
of  ships  built  and  trading  within  tiie  limits  of 
the  East  India  Company's  Charter. 

Cap.  57. — An  Act  to  impose  Duties  of  Exeise 
on  Sugar  manufactured  in  the  United  King- 
dom. 

Cap.  58. — An  Act  to  amend  the  acts  relating 
to  the  River  Poddle  in  the  county  and  city 
of  Dublin. 

Cap.  69. — An  Act  for  the  amendment  of  the 
Law  of  Evidence  in  Scotland. 

Cap.  60. — An  Act  to  further  amend  the  Church 

Building  Acts. 


Cap.  61. — An  Act  to  amend  the  acts  relating 
to  the  treneral  sale  of  Beer  and  Cider  by  re- 
tail iu  England. 

Cap.  62. — An  Act  to  continue  until  the  thirty- 
first  day  of  December  one  thousand  eight 
hundred  and  forty-one,  and  to  the  end  of 
tlie  then  next  session  of  Parliament,  and  to 
extend  the  provisions  of  an  act  to  provide 
for  the  administration  of  Justice  in  New 
South  Wales  and  Van  Dieman's  Land,  and 
for  the  more  eflectual  Government  thereof, 
and  for  other  purposes  relating  thereto. 

Cap.  63.-^An  Act  to  extend  the  powers  of  the 
commissioners  appointed  for  the  execution 
of  two  acts  for  supporting  the  several  Har- 
boars  and  Sea  Ports  in  the  Isle  of  Man. 
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Cap.  64.-<-Aii  Act  to  continue,  until  eight 
months  after  the  commencement  of  the  next 
session  of  Parliament,  an  act  for  authorising 
her  Majesty  to  carry  into  immediate  execu- 
tion, by  orders  in  council,  any  treaties  for 
the  Suppression  of  the  Slave  Trade. 

Cap.  65. — ^An  Act  to  improve  the  practice  and 
extend  the  Jurisdiction  of  the  High  Court 
of  Admiralty  of  England. 

Cap.  66. — ^An  Act  to  make  provision  for  the 
Judge,  Registrar,  and  Marshal  of  the  High 
Court  of  Admiralty  of  England. 

Cap.  67. — An  Act  for  carrying  into  effect  the 
treaty  between  her  Majesty  and  the  republic 
of  Venezuela,  for  the  Suppression  of  the 
Slave  Trade. 

Cap.  68. — ^An  Act  to  enable  her  Majesty  in 
council  to  authorize  ships  and  vessels  be- 
longing to  countries  having  Treatises  of  Re- 
ciprocity with  the  United  Kingdom  to  be 
piloted,  in  certain  cases,  without  having  a 
licensed  pilot  on  board  ;  and  also  to  regulate 
the  mode  in  which  Pilot  Boats  shall  be 
painted  and  distinguished. 

Cap.  69 .^An  Act  to  continue,  for  six  months 
after  the  commencement  of  the  next  session 
of  Parliament,  an  act  of  the  last  session  of 
Parliament,  for  carrying  into  effect  a  con- 
vention between  her  Majesty  and  the  King  of 
the  French,  relative  to  the  Fisheries  on  the 
coasts  of  the  British  Islands  and  of  France. 


Cap.  70. — An  Act  to  defray  the  charge  of  the 
pay,  clothing,  and  contingent  and  other  ex- 
pences  of  the  Disembodied  Militia  in  Great 
Britain  and  Ireland ;  and  to  grant  allow- 
ances in  certain  cases  to  Subaltern  officers, 
adjutants,  paymasters,  quartermasters,  sur- 
geons, assistant  surgeons,  surgeon's  mates, 
'^nd  Serjeant  majors  of  the  militia,  until  the 
^m  day  of  J  uly  one  thousand  eight  hundred 
and  forty-one. 

Cap-  71.'-^An  Act  to  suspend  until  the  end  of 
the  next  session  of  parliament  the  making  of 
lists  and  the  ballots  and  enrolments  for  the 
Militia  of  the  United  Kingdom. 

Cap.  72. — An  Act  to  provide  for  the  Solemni- 
zation of  Marriages  in  the  districts  in  or 
near  which  the  parties  reside. 

Cap.  73. — An  Act  to  explain  and  amend  the 
acts  relating  to  friendly  societies. 

Cap.  74. — An  act  for  the  better  protection  of 
the  Oyster  Fisheries  in  Scotland. 

Cap.  75. — An  Act  to  regulate  the  repayment 
of  certain  sums  advanced  by  the  Governor 
and  Company  of  the  Bank  of  Ireland  for 
the  public  service. 

AP.  76.— An  Act  to  empower  the  Lord  Lieu-^ 


tenant  of  Ireland  to  annex  certun  townlaods 
to  the  county  of  Roscommon. 

Cap.  77* — ^An  Act  for  improring  the  condition 
and  extending  the  benefits  of  Grammar 
Schools. 

Cap.  78- — An  Act  to  provide  for  the  sale  of 
the  Clergy  reserves  in  the  province  of 
Canada,  and  for  the  distribution  of  the  pro- 
ceeds thereof. 


Cap.  79. — An  Act  to  amend  the  law  relating 
to  the  Admisbion  of  Attomies  and  Solicitors 
to  practise  in  the  Courts  of  Law  and  Equity 
in  Ireland. 

Cap.  80. — An  Act  to  oontinne  until  the  first 
day  of  March  one  thousand  dght  hundred 
and  forty-five,  and  from  thence  to  the  end  of 
the  then  next  session  of  Parliament,  the  se- 
veral acts  relating  to  Insolvent  Debtors  in 
India. 


Cap.  81. — An  Act  to  define  the  notice  of  elec- 
tions of  members  to  serve  in  parliament  for 
cities,  towns,  and  boroughs  in  England, 


Cap.  82. — ^An  Act  for  further  amending  the 
act  for  abolinhing  Arrest  on  Mesne  Process 
in  Civil  Actions. 


Cap.  83.— An  Act  to  continue,  until  the  first 
day  of  January  one  thousand  eight  hundred 
and  forty-three,  an  act  of  the  last  session  of 
parliament,  for  amending  and  extending  the 
provisions  of  an  act  of  the  first  year  of  her 
present  Majesty,  for  exempting  certain  bills 
of  exchange  and  promissory  notes  from  the 
operation  of  the  laws  relating  to  usury. 

Cap.  84. — An  Act  for  better  defining  the 
powers  of  justices  within  the  Metropolitan 
Police  District. 

Cap.  85. — ^An  Act  for  the  better  regulation  of 
Chimney  Sweepers  and  Chimneys. 

Cap.  86. — ^An  Act  for  better  enforcing  Church 
Discipline. 

Cap.  87.-^An  Act  to  enable  her  Majesty's 
Commissioners  of  Woods,  Forests,  Land 
Revenues,  Works  and  Buildings,  to  make 
additional  thoroughfares  in  the  Metropolis. 

Cap.  88. — An  Act  to  amend  the  act  for  the 
establishment  of  County  and  District  Con- 
stables. 


Royul  j4ssent,  lOth  Augmi^ 

Cap.  89. — An  Act  to  exempt,  until  the  thfaty- 
first  day  of  December  one  thousand  eight 
hundred  and  forty-one.  Inhabitants  of  pa- 
rishes, townships,  and  villages  from  liability 
to  be  rated  as  such,  in  respect  of  stock  in 
trade  or  other  property,  to  the  relief  ol  Ihe 
poor. 
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Gap.  90. — ^An  Act  for  the  care  and  edaoation 
of  Infants  who  may  be  convicted  of  Felony. 

Cap.  91. — An  Act  for  the  more  effectual  Pre- 
vention of  Frauds  and  Abuses  committed  by 
Weavers,  Sewers,  and  other  persons  em- 
ployed in  the  linen,  hempen,  union,  cotton, 
silk,  and  woollen  manufactures  in  Ireland, 
and  for  the  better  payment  of  their  waffes, 
for  one  year,  and  from  theace  to  the  end  of 
tlie  then  next  session  of  parliament. 

Cap.  92. — An  Act  for  enablinj]^  Courts  of  Jus- 
tice to  admit  non-parochial  re^fisters  as  evi- 
dence of  births  or  baptisms,  deaths  or  bu- 
rials, and  marriages. 

Cap.  93. — ^An  Act  to  amend  the  act  for  the 
better  regulation  of  Ecclesiastical  C!ourts  in 
England. 


Cap.  94. — ^An  Act  for  facilitating  the  admin- 
istration of  justice  in  the  Court  of  Chancery. 
Printed  p.  310,  anie. 

Cap.  96.--An  Act  to  enable  her  Majesty  to 
carry  into  effect  certain  stipulations  con- 
tained in  a  treaty  of  commerce  and  naviga- 
tion between  her  Mnjesty  and  the  Emperor 
of  Austria ;  and  to  empower  her  Majesty  to 
declare,  by  order  in  council,  that  ports  which 
are  the  most  natural  and  convenient  ship- 
ping ports  of  states  within  whose  dominions 
they  are  not  situated,  may  in  certain  cases  be 
considered,  for  all  purposes  *of  tra<Ie  with 
her  M^esty's  dominions,  as  the  national 
ports  of  such  states. 

Cap.  96. — ^An  Act  for  the  regulation  of  the 
Duties  of  Postage. 

Cap.  97. — ^An  Act  for  regulating  railways. 

Cap.  98. — An  act  to  authorize,  for  a  limited 
time,  the  application  of  a  portion  of  the 
Highway  Rates  to  Turnpike  Roads  in  cer- 
tain townships  and  districts. 

Cap.  99. — ^An  Act  for  taking  an  account  of  the 
Population  of  Great  Britain. 

Cap.  100. — An  Act  for  taking  an  account  of 
the  Population  of  Ireland. 

Cap.  101. — ^An  Act  to  amend  several  acts  re- 
lating to  the  temporalities  of  the  Church  in 
Ireland. 


sinners  of  her  Majesty's  Woods  and  Works, 
and  other  commissioners,  the  several  powers 
now  vested  in  the  commissioners  for  repur- 
ing  the  line  of  road  from  Shrewsbury  in  the 
county  of  Salop  to  Bangor  Ferry  in  the 
county  of  Carnarvon;  and  to  amend  the 
London  and  Holyhead  Road  Acts,  so  far  as 
relates  to  the  Dunstable  Road. 

Cap.  105.— An  Act  for  Abolishing  Arrest  on 
Mesne  Plrocess  in  civil  actions,  except  in  cer- 
tain cases;  for  extending  the  remedies  of 
creditors  agi.inst  the  properly  of  debtors ; 
and  for  the  further  amendment  of  the  Law 
and  the  better  advancement  of  Justice  in 
Ireland. 


Cap.  102. — An  Act  to  amend  the  law  relating 
to  Court  Houses  in  Ireland. 

Cap.  103. — ^An  Act  to  amend  an  act  of  the 
last  session  for  making  further  provisions  re- 
lating to  the  Police  in  the  (Ustnct  of  Dublin 
Metropolis. 

Q^P,  104.— An  Act  to  transfer  totheCommis- 


Cap.  106. — ^An  Act  for  raising  the  sum  of  ten 
millions  seven  hundred  fifty-one  thousand 
five  hundred  and  fifty  pounds  by  Exchequer 
Bills,  for  the  service  of  the  year  one  thousand 
eight  hundred  and  forty. 

Cap.  107. — An  Act  to  continue  and  amend  the 
Laws  for  the  relief  of  Insolvent  Debtors  in 
Ireland. 


Cap.  108. — An  Act  for  the  regulation  of  Mu- 
nicipal Corporations  in  Ireland. 

Cap.  109. — ^An  Act  to  annex  certain  parts  ^of 
certain  counties  of  cities  to  adjoining  coun- 
ties ;  to  make  further  provision  for  compen- 
sation of  officers  in  boroughs ;  to  limit  the 
borough  rate ;  and  to  continue  for  a  limited 
time  an  act  to  restrain  the  alienation  of  cor- 
porate propreiy  in  Ireland. 

Royal  j^tseni,  I  \ih  AugtuU 

Cap.  1 10. — An  Act  to  amend  the  Laws  relating 
to  Loan  Societies. 

Cap.  111. — ^An  Act  to  continue  until  the 
thirtv-first  day  of  August  one  thousand  eight 
hunared  and  forty-two,  and  to  extend  the 
provisions  of  an  act  of  the  first  and  second 
years  of  her  present  Majesty,  relating  to 
legal  proceedings  by  certain  Joint  Stock 
Banking  Companies  against  their  own  mem- 
bers, and  by  such  members  against  the  com- 
panies. 

Cap.  112.-— ^n  Act  to  apply  a  sum  out  of  the 
Consolidated  Fund  to  the  service  of  the  year 
one  thousand  eight  hundred  and  forty,  and 
to  appropriate  the  Supplies  granted  in  this 
Session  of  Parliament. 


Cap.  113. — An  Act  to  carry  in ty  effect,  with 
certain  modifications,  the  fourth  report  of 
the  Commissioners  of  Ecclesiastical  Duties 
and  Revenues. 


*«*  Such  of  the  acts  relating  to  the  law  as 
have  not  been  given,  will  be  printed  with  notes 
as  early  as  our  space  wiU  admits    £o. 
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NOTES  ON  THE  EXAMINATION. 

BT  A  BT8TANDEA. 

[CmUhtutdfromf,  281.}- 


Tns  candidates  did  not  altogether  succeed 
in  dismissing  anxiety,  for  Singleton  acknow- 
led^ed  that  the  examination  was  his  principal 
topic  of  conversation  with  some  leKal  friends 
on  the  preceding  evening,  who  unanimously 
thought  the  examiners  had  hitherto  not  been 
severe,  but  that  they  had  a  duty  to  perform 
towards  the  profession  and  the  pubHc,  and  as 
yearly  five  years  had  elapsed  since  the  exami- 
nations commenced,  every  one  had  had  fair 
warning,  and  would  be  expected  to  shew  very 
xsonsiderable  proficiency. 

It  was  evident  this  was  not  lost  upon  Single- 
ton, who  enjoyed  the  repetition  of  it  to  his 
friends,  on  whom  he  said  it  had  the  effect  of 
lowering  their  spirits  full  fifty  per  cent. 
Neverfear  was  more  charitably  disposed,  and 
therefore  mentioned  the  cases  of  several  who 
had  passed,  all  of  whom,  he  blushinglv  sud, 
were  reputed  less  clever  than  himself,  and 
that  one  of  them  had  told  him,  he  had 
answered  only  forty-two  of  the  questions,  ten 
of  which  were  wrong.  Singleton,  however, 
was  determined  to  dissipate  the  gleam  of  hope 
which  Mr.  Nevcrfear's  telling  his  own  story 
had  occasioned,  and  therefore,  on  hearing  that 
this  happened  a  year  ago,  he  observed  that  no 
one  knew  better  than  Mr.  Neverfear  that  a 
great  deal  of  law  might  be  got  through  in  a 
year,  regard  being  had  to  the  ''railway  rate  " 
at  which  he  had  been  studying  (with  an  em- 
phasis):— three  hundred  pages  m  two  days  (for, 
of  course  no  gentleman  read  law  on  a  Sunday) 
would,  in  a  few  years,  exhaust  an  ordinary 
library,  and  not  only  make  the  indefatigable 
reader  a  match  for  tne  examiners,  but  fit  him 
for  the  chancellorship,  alwavs  supposing  it  was 
both  worth  reading  and  well  read,  of  which,  in 
Mr.  Neverfear's  case,  he  thought  there  was 
some  doubt. 

Neverfear  was  disconcerted,  and  hesitatingly 
admitted  he  did  not  intend  that  his  reference 
to  Archbold  should  be  considered  as  indicating 
his  ordinary  mode  of  study ;  but  he  had  been 
much  occupied  during  his  clerkship,  and 
thought  it  wis^e  to  cram  a  little  during  the  last 
few  days,  though  of  the  utility  of  doing  so  at 
the  present  moment  he  had  some  doubt. 

Newton  then  observed,  that  he  feared  the 
cramming  system  operated  injuriously  upon 
those  who  practised  it,  they  being  mostly  young 
men  with  unenviable  reputations  for  industry, 
who  vainly  expected  to  do  that  in  a  ftvr  days 
which  ought  to^  employ  as  many  weeks ;  and 
as  the  examination  approached,  their  hurry  and 
anxitey  increased,  and  nothing  they  did  was 
done  as  it  ought  to  be,  or  properly  deserved 
the  name  of  study.  He  confessed  that  he  had 
been>nxious, — intensely  anxious,— about  this 
examination,  because  its  result  would  probably 
give  an  unalterable  colour  to  his  future  pros- 
pects ;  four  hours  a  day  had  been  about  the 
average  he  could  devote  to  books  and  do  justice 


to  his  master,  who  had  specially  devoted  an  hour 
a  day  during  the  last  six  months  for  his  benefit ; 
yet  after  all  lie  confessed,  that  from  the  momeiil 
that  he  had  set  foot  in  London  to  that  of  read- 
ing the  questions,  he  had  sntfered  severly  (  but 
havin|^  read  them,  the  formidableneta  of  the 
exammation  greatly  diminished,  although,  as 
his  anxiety  was  not  subdued,  two  or  three  of 
hb  answers  were  foolislily  and  unpardonablj 
wrong :  but  he  hoped  they  would  be  set  down 
to  carelessness  ratner  than  ignorance. 

Neverton  advanced  a  crotchetry  aqpunent 
that  carelessness  was  more  dangerous  in  prac- 
tice than  ignorance,  and  that  it  would  be  ao 
considered  by  the  Examiners ;  but  this  was  de- 
nied by  Singleton  with  all  the  confidence  of 
one  having  authority  to  decide  upon  it. 

NeverfNu*  was  to  from  satisfied,  and  there- 
fore imploringly  enquired  if  any  of  the  gen- 
tlemen knew  the  Examiners,  underBtaoding 
that  some  were  more  strict  than  others  :  but  no 
one  knew  them.  Sin^eton  said  he  £d  not 
care  who  the  Examiners  were,  hut  he  simiikl 
like  to  know  the  gentleman  in  black  who  so 
assiduously  watched  over  them,  baulking  good 
nature,  by  turning  all  their  anawera  upside 
down.  Neverfear  tauntingly  referred  him  to 
the  messengers,  which  roused  the  indignation 
of  Singleton :  his  good  sense,  however,  prevail- 
ing, he  merely  said  his  object  was  to  satisfy 
curiosity,  not  to  obtain  rdief  from  anxiety; 
and  calmly  recommending  Neverfear  to  prefer 
relyiufi^  upon  his  own  exertions  than  the  chaptor 
of  accidents,  he  reached  his  hat,  and  provo- 
kingly  told  them  he  was  goings  io  hit  ugmUe. 

breakfast  being  over,  Newton  observed  that 
at  four  o'clock  they  should  know  their  fate,  and 
hoping  that  it  would  prove  an  agreeable  one, 
he  bade  them  good  morning. 

Four  o'clocK  came,  and  in  less  than  ten 
minutes  they  had  all  made  tliemselvea  ac- 
quainted with  the  important  result,  which  we 
have  great  pleasure  in  saying  was  satisfactory ; 
and  before  five  the  important  intelligence  was 
forwarded  to  their  numerous  relations,  friends, 
and  well-wishers  in  most  parts  of  the  kingdom. 
Singleton  said  his  ten  letters  did  not  contain 
three  folios :  "  A  certificate  that  Tom  Single- 
ton is  duly  qualified  to  be  admitted  an  attorney 
is  before  me— so  no  more  law  for  a  week,** 
being  about  one  of  the  longest. 

The  next  rooming  the  friends  agun  met  at 
breakfast,  and  having  congratulated  each  oUier 
upon  their  success,  thev  ventured  to  praise  the 
Examiners:  and  Never/ear,  in  particular,  talked 
very  freely  of  the  fairness  of  the  questions  i  but 
baffled  the  ingenuity  of  Singleton,  who  sought 
to  ascertain  how  many  he  had  answered. 

It  appeared  that  they  all  intended  to  prac- 
tise in  the  country ;  and  we  could  not  help 
observing  the  importance  they  attached  to  the 
employment  of  resnectable  London  agents :  as 
incidental  to  which,  they  discussed,  at  some 
length,  the  question,  whether  large  houses  of 
agency  or  smaller  ones  were  more  desirable  to 
the  young  pnrctitioner ;  and  although  we  are 
obviously  precluded  from  repeating  the  nu- 
merous arguments  which  were  severally  ad- 
nifleed  ia  favour  of  ihdr  different  views,  wt 
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are  happily  not  so  from  stating  as  a  fact,  that 
each  iiMividual  was  confident  that  he  had  been 
fortunate  in  selecting  the  most  respectable 
house  in  London. 

Singleton  was  the  destined  successor  to  a 
large  conveyancing  practice,  which  he  said  had 
hazily  been  gathered  for  him,  and  that  the 
only  hindrance  to  his  really  liking  the  profes- 
aion  was  the  petty  jealousies  which  he  feared 
tarnished  its  respectability  as  a  liberal  profes- 
sion among  some  of  the  country  practitioners. 

We  were  surprised  at  this,  as  well  as  at 
Singleton's  expressing  his  determination  never 
ito  marry  the  daughter  of  an  auctioneer,  for  the 
purpose  of  having  a  jackall,  or  to  leave  the 
church  for  the  c<Hiventicle,  as  a  professional 
speculation — ^never  to  advertise  cheap  law,  and 
m  a  matter  of  prudence,  not  to  leave  a  bill  of 
costs  to  the  settlement  of  a  London  attorney, 
if  it  cont«ned  a  charge  for  a  London  journey. 

All  this  was  uttered  in  a  tone  and  manner 
whieh  vraa  conclusive  of  the  sincerity  of  the 
speaker,  and  with  the  exception  of  the  last,  met 
with  the  unanimous  approbation  of  the  hearers, 
who  thought  it  involved  a  reflection  upon  the 
London  attomies,  as  each  of  them  was  ouite 
sure  that  his  agents  would  he  always  reaay  to 
deal*  not  only  MrXj  but  liberally,  on  any  occa- 
sion of  the  sort  which  might  be  brought  before 
them. 

Newton  asked  for  an  explanation.*— Singleton 
protested  against  any  intention  of  reflecting 
upon  the  Londoners,  but  said  if  they  had  read 
the  case  of  (we  think)  ^liov  &  Oxford ^  AJyl. 
and  Craig,  they  would  see  ine  principle  upon 
which  they  acted,  and  (if  we  mistake  not)  that 
he  had  brought  forward  that  case  as  being  in 
their  favor,  having  several  times  known  it  to 
be  acted  upon  in  private  arrangements. — The 
facts,  observed  Singleton,  were  that  a  country 
solicitor  having  an  abstract  which  the  master 
allowed  sixty  hours  for  the  examining  by  an 
agent,  took  a  journey  to  London  for  the  pur- 
pose of  doin^  it  himself.  The  title  being 
evidently  an  important  and  heavy  one,  they 
knew  it  required  great  care  in  the  examination, 
for  the  correctness  of  which  the  country  soli- 
citor was  responsible ;  besides  which  he  had 
some  doubt  whether  such  a  proceeding  came 
under  the  proper  denomination  of  agency«— 
adding,  that  upon  the  question  of  usage  that  all 
abstracts  were  sent  up  to  to\vn  for  examina- 
tion by  the  agent,  extensive  enquiry  had  been 
made  amongst  country  solicitors,  but  it  was 
not  found  to  exist,  nor  should  be  ever  in  his 
own  case  acknowledge  it.  Without  disparaging 
the  London  nractioners,  I  believe,  (continued 
Singleton.)  tnat  few  of  those  in  the  country 
would  &ncy  entrusting  all  of  them  with  such 
an  abstract  as  that  in  AUod  v.  Oaford,  8ixty 
hours  is  equal  to  ten  days,  the  charge  for  which 
to  the  agent  would  be  10/.,  which  would  be  an 
inadequate  compensation,  supposing  he  attend* 
ed  to  It  himseu ;  and  if  he  aid  not,  it  was  too 
important  a  matter  to  be  left  to  two  unknown 
clerks,  who  might  think  their  duty  performed 
by  merely  seeing  that  what  was  in  the  abstract 
was  in  the  deeds,  without  troubling  themselves 
to  ascertain  if  all  that  related  t<»  uie  titk  was 


in  the  abstract.  It  might  be  admitted  that  the 
agent,  if  he  undertook  the  examination,  was 
answerable  over  to  the  country  solicitor,  but  in 
a  purchase  of  10  or  16,000/.,  he  might  not  be 
able  to  do  so. 

Neverton  said  he  thought  the  country  soli- 
citor might  protect  himself  from  responsibility 
by  procuring  the  consent  of  the  client  to  his 
waiving  the  duty  of  a  personal  examination, 
and  an  authority  for  the  agent's  doing  so,  or  he 
might  entitle  himself  to  charge  for  the  journey 
by  an  explanation  to  the  client,  and  procuring 
his  authority  to  make  it.  As  to  the  first,  oh- 
served  Singleton,  no  waiver  by  the  client  with- 
out the  fullest  explanation  could  relieve  the 
solicitor  from  responsibility  for  the  neglect  or 
any  f&ilure  of  his  agent,  or  whose  ability  in  an 
action  at  law,  or  a  suit  in  chancery,  he  might 
have  the  highest  opinion,  whilst  he  might  think 
little  of  his  conveyancing  knowledge, — and  he 
would  be  bound  to  make  this  known  to  the 
client.  As  to  the  second,  supposing  the  client 
to  be  close-fisted,  he  might  say,  '1  employed 
you  to  transact  my  business  properly,  and  hold 
you  responsible  to  do  so.  If  your  agent  is  not 
a  conveyancer,  or  employs  incompetent  clerks, 
that  is  not  my  fault;  but  I  will  not  release  you, 
with  whose  responsibility  I  am  satisfied,  nor 
will  I  pay  one  &rthing  more  than  I  am  strictly 
bound  to  according  to  Ahop  v.  Oxford,*^  Under 
such  circumstances  how  is  the  solicitor  to  act  ? 
Is  he  to  seek  to  revive  the  old  system,  and 
employ  counsd  to  examine  the  abstract ;  to 
change  his  agent  i  run  the  risk ;  or  give  up 
the  business  ?  But  these  were  questions  more 
easily  asked  than  answered. 

Newton  gave  a  turn  to  the  conversation  by 
some  striking  remarks  upon  what  is  called 
"abstracting,"  which  he  thought  required 
looking  into  by  the  profession.  We  do  not 
profess  thoroughly  to  understand  the  subject ; 
out  we  agree  with  Mr.  Newton  that  an  abstract 
ought  not  to  be  almost  a  copy  of  the  deed ;  nor 
is  the  practice  of  spinning  out  by  skipping  one 
or  two  lines  between  each  instrument,  such  a 
one  as  would  recommend  itself  to  such  men  as 
Newton's  late  master,  whose  last  words  of 
counsel  to  Newton  were,  "always  regard  a 
client  as  a  friend  you  ought  to  serve,  and  not 
as  a  pigeon  you  were  at  liberty  to  pluck." 

But  the  time  for  separation  at  length  ar- 
rived,  as  they  all  had  preparations  to  make  for 
their  admission  on  the  following  morning. 


SELECTIONS 
FROM  CORUESPONDENCE. 


UANKBa's  DRAFT  PBOVXD  AS  A  CODICIL. 

With  respect  to  the  case  mentioned  pp.  282, 
314,  in  which  the  Ecclesiastical  Court  allowed 
a  banker's  draft  to  be  proved  as  a  codicil,  I 
beg  to  refer  to  the  case  of  Bwrtholomew  v. 
Henley,  3  Phillim.  Eccl.  Rep.  317,  in  which  a 
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similar  proof  was  admitted.  See  also  Wms. 
on  Exors.  (first  edn.)  p.  55. 

It  8houl<l  be  observed  that  in  Bnrlholometr 
V.  Henley,  it  was  dear  from  tbe  wording:  of  ibe 
checks  that  they  were  given  with  the  intent 
that  they  should  operate  as  legacies  in  the 
event  of  the  testator  fulling  to  complete  his 
will. 

It  is  of  course  less  likely  that  any  future 
claim  should  be  made  to  prove  a  check  given 
on  or  since  1  st  Jan.  1838,  because  of  the  attes- 
tation now  requisite  U  Viet.  c.  26,  ss.  1, 
9,  34.)  A  Student  op  the  Temple. 


ONSTAMPBD  AFFIDAVIT  OF  EXECUTION  OF 

ARTICLES. 

I  was  articled  to  a  solicitor  in  London  in 
1835,  and  had  the  drawing  out  of  my  articles 
without  any  guidance  but  a  Book  of  Practice, 
and  on  having  them  inrolled,  the  affidavit  of  exe- 
cution l>y  the  attesting  witness  was  written  on  a 
sheet  of  foolscap  unsiamped,  the  Practice  not 
stating  a  stamp  to  be  necessary,  and  I  not 
knowing  it  to  be  requisite  until  two  or  three 
years  after  by  accident. 

My  time  is  out  in  October  next,  and  though 
I  am  not  going  to  apply  for  immediate  admis- 
tion,  I  have  thus  trespassed  on  your  kindness 
for  advice  under  my  unfortunate  mistake. 

A.B. 
[The  affidavit  may  be  stamped  on  payment 
of  the  penalty.  If  the  articles  are  marked  as 
duly  registered,  the  Examiners  can  make  no 
objection,  as  the  affidavits  of  due  execution  &c. 
are  not  left  with  them ;  but  the  Judge  on  grant- 
ing his  fiat,  or  the  Master  on  admission,  may 
require  a  stamp  to  be  affixed.    Ed.] 


SUPERIOR  COURTS. 


fiolljif  Court. 

MORTGAGE. — SETTLED  ACCOUNT. 

fFhere  an  account  of  principal  and  interest 
hue  been  settled  between  the  mortgagor  and 
mortgofree,  after  the  mortgagee  has  taken 
possesstun  of  the  mortgaged  property,  and 
the  rents  subsequently  received  are  more 
than  sufficient  to  satitfy  the  accruing  in- 
terest, the  mortgagor  is  entitled  to  annual 
rests,  though  there  was  an  arrear  of  interest 
due  to  the  mortgagee  at  the  time  of  his 
taking  possession. 

In  1789  a  term  of  500  years  ^vas  assigned  to 
John  Clewer,  to  secure  40/.  and  interest,  and 
in  the  same  year  he  took  possession  of  the 
mortgaged  property.  In  1797,  an  account 
was  made  up  between  the  parties,  which  con- 
tained a  statement  of  the  expenditure  of  the 
mortgagee  for  repairs^  &c.  and  of  the  principal 


[  and  interest  on  the  mortgage,  when  it  was 
ascertained  that  the  amount  due  for  principal, 
interest,  and  expenoes  was  124/.  ISs.  Sd,  In 
1824,  the  plaintiff  contracted  with  tbe  repre- 
sentative of  the  mortgagor  for  purchase  of  the 
mortgaged  premises,  subject  to  the  mortgage^ 
in  consideration  of  30/.,  and  by  indentures  of 
the  12th  and  13th  of  Augost  1834,  the  same 
were  conveyed  to  him.  A  short  time  after- 
wards, he  tendered  the  defendant,  who  was 
the  representative  of  the  mortgagee,  401,  in 
discharge  of  all  claim  on  account  of  the  mort- 
gage, which  the  defendant  refnsed  to  accept, 
and  the  plaintiff  thereupon  filed  hb  bill  for  aa 
account  and  redemption.  The  cause  wsia  heard 
on  the  I4th  of  February  1835,  when  a  reference 
was  ordered  to  the  Master  to  take  an  account 
of  what  was  due  for  principal  and  interest  on 
the  mortgage,  and  of  the  rents  and  profits 
received  by  the  mortgagees,  and  to  enooire 
whether  any  sums  had  l>een  laid  out  by  John 
Glewer,  or  bis  representative,  in  repairs,  or 
otherwise  for  the  support  of  the  mortgaged 
premises.  The  Master  made  his  report  in 
1839,  and  found  a  small  sum  due.  To  this 
report  the  plaintiff  excepted  on  tbe  ground 
that  the  Master  had  not  taken  the  account 
with  annual  rests,  which  the  plaintiff  insisted 
he  was  entitled  to  require,  and  stated  that  had 
the  account  been  so  taken,  a  considerable 
balance  would  have  been  found  doe  from  the 
defendant.  The  cause  having  been  heard  a 
few  days  ago. 

The  Master  of  the  Rolls  now  delivered  judg- 
ment, and,  after  referring  to  the  facta  above 
set  forth,  stated  that  at  the  time  the  mortgagee 
took  possession  in  1789,  there  could  not  have 
been  more  than  half-a-year's  interest  due,  and 
it  did  not  clearlv  appear  whether  any  interest 
was  in  fact  due,  out  it  must  be  presumed  there 
was  some  arrear.  In  1797  the  amount  found 
to  be  due  for  principal,  interest,  and  expenses 
was  128/.  I8«.  Sd,  On  this  sum  the  Master 
has  computed  interest,  taking  the  account 
then  made  up  as  a  settled  account  of  the 
mortgaged  debt,  and  in  so  doing  he  was  right. 
On  the  settlement  of  that  account,  the  interest 
was  converted  into  principal,  and  there  was 
then  128/.  18#.  8d.  due  on  account  of  the 
mortgage,  and  nothing  for  interest.  The  mort- 
gagee continued  in  possession,  and  the  rent 
and  profits  subsequently  received  were  more 
than  sufficient  to  keep  down  the  accruing  in- 
terest, and  the  question  then  was,  whether  tbe 
rents,  after  satisfying  the  interest,  should  be 
applied  in  reduction  of  the  principal  due  on 
the  mortgage — whether,  in  short,  annual  rests 
should  be  taken.  Some  qualification  ought  to 
be  made  to  tbe  general  rule  where  the  cir- 
cumstances of  the  case  require  it ;  but  in  the 
absence  of  any  special  reason,  if  there  is  any 
interest  due  at  the  time  of  the  mortgagee 
taking  possession,  he  does  not  afterwards  be- 
come liable  to  have  his  account  taken  with 
annual  rests. 

His  Lordship  added  that  he  was  not  aware 
of  any  case  where  accounts  would  be  deemed 
as  settled  accounts  without  some  express  ac- 
knowledgment, but  that  accounts  ought  to  be 
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to  considered  when  they  are  made  up  betireen 
the  parties  and  a  balance  ascertained ;  and  this 
bavins  been  done  in  this  case  in  1797f  th^ 
annual  rents  of  the  mortfjra^ed  propeny  from 
the  25th  of  March  in  that  year,  must  be  ap- 
plied towards  redaction  of  the  principal  of  the 
mortgage  debt,  then  ascertained,  after  satisfy- 
in^  the  interest  which  from  time  to  time  sub- 
sequently accrued  due,  and  it  must  be  referred 
back  to  the  Master  to  take  annual  rests  from 
that_period. 

fFilmn  v.  Clrwer,  August  dd,  1840. 

See  Finch  v.  Brown,  L.  O.  Vol.  20,  p.  268. 


€luffti'ir  Dmcfi, 

[Before  the  Four  Judges.] 

SCCLBSIASTICAL  LAW. —  MANDAMUS. 

/a  «  case  m  which  the  crown  clamed  the  right 
o/nonMating  to  a  deanery^  and  the  mem^ 
here  o/ the  chapter  of  the  cathedral  church 
claimed  in  opposition  thereto  to  elect  the 
dean  from  among  their  Ofcn  body,  and  had 
actually  made  the  election  and  instituted  the 
dean,  a  mandamus  ro  the  chapter  to  prO' 
ceed  to  qua^fy,  and  then  to  elect,  the 
nominee  of  the  crown,  was  refused, 

Tlie  Attorney  General  moved  for  a  rule  for 
a  mandamus  to  issue  to  the  defendants,  com- 
manding them  to  proceed  to  the  election  of  the 
Rev.  Thomas  Grylls,  clerk,  to  the  office  of  dean 
of  a  cathedral  church,  and  to  do  all  things 
neressary  on  their  parts  that  he  might  be  so 
elected.  Since  tlie  reformation,  the  crown 
had  de  facto  exercised  the  power  of  appoint- 
ment to  the  uld  and  new  deaneries.  With 
respect  to  the  new  deaneries,  there  was  no 
difficulty  whatever ;  with  respect  to  the  old 
deaneries,  there  was  no  difficulty  as  to  the  fact 
that  the  crown  had  exercised  the  power,  but 
there  was  a  difficulty  as  to  accounting  for  the 
manner  in  which  the  power  of  appointment  had 
been  vested  in  the  crown.  This  deanery  was 
create<l  so  long  ago  as  1225.  In  that  year 
there  was  a  charter,  by  which  it  was  declared 
that  one  of  the  canons  of  the  cathedral  should 
be  elected  by  and  out  uf  the  chapter  to  be  the 
dean.  The  grant  of  confirmation  of  this  charter 
descrilied  the  person  to  be  elected  as  "  such 
fit  person  as  should  be  a  canon  in  the  said 
cathedral  church."  Till  the  reformation  it  did 
not  appear  what  was  the  power  of  the  crown 
in  the  election,  though  it  was  clear  that  before 
then  the  crown  had  nominated  the  person  to 
lie  elected.  It  might  huve  been  by  letters 
misnive.  The  right  to  issue  a  congi  d*  elire, 
and  the  necessary  obedience  |o  it,  were  provided 
for  by  the  statute  25  Henry  8th,  with  respect 
to  bishops  ;  but  nothing  was  said  in  that  stat- 
ute relative  to  deaneries.  Though  anciently 
deans  were  elected  by  the  chapter,  yet  at  the 
recommendation  of  the  popes,  tne  appointment 
of  deans  was  taken  into  the  hands  of  the  crown, 
the  object  of  the  popes  being  by  that  means  to 
get  the  real  power  of  appointment  into  their 
own  hands.  When  the  reformation  happened, 
the  crown  claimed  and  exercised  the  power  of 
appointment.     In  December  1559,  occurred 


the  first  election  by  the  chapter  on  the  recom- 
mendation of  the  crown,  and  from  that  time 
until  the  present  the  election  bad  been 
uniformly  according  to  the  recommendation 
of  the  crown.  The  right  of  the  crown  was 
now  for  the  first  time  disputed.  In  some  of 
the  cases  the  person  recommended  was  not 
a  canon  of  the  cathedral  at  the  time  of  the 
recommendation.  By  the  provisions  of  the 
charter  such  person  ought  to  be  a  canon  ; 
and  the  course  in  such  cases  had  uniformly 
been  for  the  chapter  to  make  him  a  canon,  and 
then  to  proceed  according  to  the  recommenda* 
tion  of  the  crown  to  elect  him  a  dean.  At  the 
close  of  the  year  1838,  Dr.  Whittingworth 
Lamb,  the  dean,  died ;  on  the  1st  of  April,  1839, 
letters  patent  were  issued  by  the  crown  in 
favor  of  Mr.  Grylls.  At  that  time  Mr.  Grylla 
was  not  a  canon  of  the  cathedral,  and  the  mem- 
bers of  the  chapter  thought  that  under  the 
provisions  of  the  6th  and  7ih  IVm.  4,  c.  67, 
they  had  no  power  to  make  him  one.  The 
2  &  3  Viet.  c.  14,  was  then  passed,  to  remove 
doubts  on  that  subject,  and  that  act  received 
the  royal  assent  on  the  4th  of  June,  18;^.  A 
fresh  nomination  of  Mr.  Grylls,  who  was  a 
member  of  the  chapter,  was  then  issued  by  the 
crown  on  the  12th  of  June,  but  the  members 
of  the  chapter  still  refused  to  elect  him.  On  the 
27th  of  June,  they  proceeded,  not  only  without 
the  sanction  of  the  crown,  but  against  its  recom- 
mendation, to  elect  the  Rev.  Thomas  Lowe. 
There  was  a  protest  against  the  election  of  this 
latter  gentleman,  but  he  was  nevertheless  in- 
stalled into  office.  That  election  was,  nnder 
the  circumstances  stated,  absolutely  void. 
Lord  Coke  had  laid  it  down,*  "  that  deans  of 
the  old  sort,  came  in,  in  much  like  sort  as 
bishops  do,  for  they  are  chosen  by  the  chapter 
by  a  congi  d*  elire,  as  bishops  be,  and  the  King 
giving  his  royal  assent,  they  are  confirmed  by 
the  bishop."  Mr.  Hargrave,  in  his  notes  on 
I^ord  Coke,  fully  adopted  that  opinion,  and 
both  these  writers  referred  the  appointment  to 
the  right  of  the  crown. 

The  rule  was  granted. 

Sir  fF.  Follett  (Mr.  M,  Smith  was  with  him) 
shewed  cause. — ^There  is  nothing  to  warrant 
the  application  for  a  mandamus.  Deaneries 
are  not  like  bishoprics.  There  was  a  difference 
between  the  bishopric  of  Exeter  and  the  dean- 
ery from  their  very  foundation.  The  bishopric 
was  founded  in  11)50 — the  deanery  in  1255,  by 
one  of  the  bishops  of  the  see,  being  the  last 
that  was  founded  in  this  kingdom  before  the 
Reformation.  The  chapter  consists  of  tiijpnty- 
four  prebendaries,  which,  however,  are  not  m 
the  gift  of  the  bishop.  Out  of  these,  nine 
canons  residentiary  are  elected.  The  first 
dean  was  elected  by  the  chapter,  and  confirmed 
by  the  bishop,  and  there  never  has  been  any 
alteration  whatever  in  that  mode  of  proceeding. 
The  vacancy  has  always  been  represented  to 
the  bishop,  who  has  then  issued  his  licence  to 
the  chapter  to  elect.  The  chapter  has  then 
assembled  and  elected  one  of  the  canons,  who 
has  been  presented  to  the  bishop,  who  then  sat 
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for  the  purpose  of  examiiiiiiji;  whetber  the 
eleetion  was  rej^ular  or  out.  The  party  elected, 
if  confirmed,  has  then  taken  the  oath  of  ca- 
nouical  obedience,  and  been  instituted  by  the 
bUhop,  i«ccordiu}(  to  the  furui  nrcicrihed  by  the 
iiMtruineut  of  fouiidation.  The  pereon  thus 
elected  has  finally  been  installed  by  the  chap. 
ter,  onder  the  authority  of  a  mandate  issued  by 
the  iMshup.  There  have  been  but  two  excep- 
tions to  thiB  mode  of  proceeding;,  and  they 
were  confirmed,  if  confirmation  was  neces- 
sary, the  fact  that  the  bishop  is  the  natron. 
These  instances  occurred  in  1274  and  1366, 
when  the  bishop  conferred  the  deanery  by 
lapse.  In  1653  occurred  the  first  instance  of 
any  interference  on  the  part  of  the  Crown. 
That  wafii  after  the  Reformation,  and  the  event 
occurred  just  before  the  death  of  Edward  VI., 
but  even  at  that  time  the  Crown  did  not  pre- 
tend to  appoint,  but  only  to  have  the  right  to 
command  the  chapter  to  proceed  to  an  elec- 
tion. The  Crown  never  had  any  power  to 
present.  The  cluim  of  the  Crown  is  not  stated 
here  in  such  a  way  as  to  ffive  it  a  right  which 
ran  be  enforced  by  mandamus.  Such  a  right 
is  that  of  conferring  as  a  donative,  or  present- 
ing to  the  bishop,  who  is  bound  to  institute 
tke  individual  so  presented.  The  right  of  the 
Crown  is  not  the  prerogative  of  the  Crown, 
even  in  the  matters  of  bishoprics,  but  is  a  right 
of  presentation.  None  sueb  exists  ui  the  pre- 
sent case.  In  a  case  like  this,  all  must  depend 
on  the  foundation,  or  if  that  cannot  be  resorted 
to,  then  the  usage.  With  respect  to  bishoprics, 
they  are  all  of  the  foundation  of  the  Crown, 
ana  the  qualified  rights  of  the  chapter  are  drawn 
from  the  chaiter  of  the  Crown.  But  the  cases 
of  the  election  of  bishops  and  of  deans  differ 
from  each  other,  and  the  latter  are  not  within 
the  sta&ute  of  Henry  VIIL,  which  regulates  the 
former.  Mr.  Hargrave's  note  on  Coke  upon 
Littletoa,^  which  will  be  relied  on  by  the  otuer 
aide,  does  not  warrant  the  construction  con- 
tended for.  It  is  not  an  authoritative  state- 
ment of  what  is  the  law,  but  an  historical 
account  of  its  origin  and  operation,  and  the 
hiitorieal  part  of  that  note  is  not  correct. 
That  is  shewn  by  reference  to  the  observations 
on  the  election  of  the  Dean  of  St.  Patrick's  in 
Dublin.  The  burden  of  proving  the  right 
claimed  here  lies  upon  the  Crown,  and  no  such 
proof  has  been  given.  But  even  if  that  right 
did  exist,  this  is  not  the  proper  method  to  en- 
force it.  A  mandamus  cannot  be  granted  if  a 
quare  impedit  will  lie.  A  quare  impedU  will  lie 
kere.c  The  case  of  the  Bishop  of  Chichester 
V.  HarvDWidfi  does  not  authorise  the  granting 
of  this  mandamus  ;  what  fell  from  one  of  the 
Judges  there,  being  a  mere  dictum,  not  called 
for  by  the  circumstances  of  the  case.  No 
m0uhmus  of  this  sort  \vill  lie  when  a  corporate 
•ffioe  ia  already  full,  as  it  is  here.  On  neither 
the  facts  nor  the  law  of  this  case  can  this  rule 
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be  made  absolute.  On  the  facts  it  is  dear 
that  the  foundation  of  the  deanery  was  by  the 
bishop,  and  that  the  election  has  always  been 
with  the  chapter,  subject  to  his  appronil ;  and 
on  the  law  it  is  clear  that  whether  the  preaeot 
occupant  improperly  holds  the  office  is  a  mat- 
ter which  can  be  better  tried  in  another  way 
than  by  a  mandamus.  Some  other  rcnsedv 
existing,  that  by  mandamus  will  not  be  granted. 
The  j4t(omey  General  (with  whom  were  Sir 
F.  Pollock  and  Mr.  fFightman)  in  support  of 
the  rule. — The  rules  which  are  adopted  by  this 
Court  on  granting  or  refusing  writs  of  manda- 
mus &c.,  in  corporate  cases,  cannot  apply  here. 
There  had  been  a  regular  preaeotation  by  the 
Crown  of  a  person  to  fill  this  office,  and  the 
chapter  had  no  right  thus  to  fill  it,  and  after- 
wards, as  it  now  attempts  to  do,  to  raise  the 
fact  of  the  office  being  filled  as  an  obatade  to 
the  readiest  and  best  mode  of  enquiring  whe- 
ther the  office  is  regnlarly  filled.  The  office 
being  wrongly  filled,  cannot  be  considered 
so  filled  as  to'reqnire  the  Crown's  presentee 
to  have  recourse  to  a  ^umre  impedit  i  uor  can  it 
be  contended  that  merely  because  one  form  of 
remedy  exists  another  mnst  be  refused.  In 
this  cause  the  Crown  has  a  right  founded  upon 
frequent  exercise,  no  less  than  seventeen  deans 
of  Exeter  having  recieved  tbdr  appointment 
from  the  Crown.  From  1559  to  1839  there  is 
not  one  instance  till  the  present  of  the  chapter 
having  called  in  question  the  right  of  the  Crown 
to  nominate.  But  if  it  is  doubtful  who  has  the 
right  of  presentation,  the  Court  will  pot  that 
question  in  a  train  for  decision,  and  no  other 
course  can  be  adopted  for  that  purpose  better 
than  that  of  issuing  a  mandamus.  It  may  be 
true  that  the  chapter  has  always  gone  through 
the  form  of  election,  but  that  will  avul  nothing 
for  the  purposes  of  the  argument,  if  they  always 
elected  the  nominees  of  the  Crown ;  and  soch 
in  fact  has  been  the  case  from  1569  to  the 
present  time.  But  the  right  of  appointment  in 
deaneries  as  in  bishoprics,  might  have  been 
changed  since  the  reformation,  and  not  one 
authority  has  been  produced  on  the  other  side 
to  shew  that  the  right  of  election  in  the  old 
deaneries  b  the  same  as  it  was  before  that 
period.  It  is  clear,  therefore,  that  there  are 
two  opposing  claims  of  the  right  of  appoint* 
ment ;  then  the  most  convenient  way  of  de- 
ciding between  them  is  by  i»a/u/asiir#.  Amoa- 
damus  to  restore  is  the  true  specific  remedy 
for  a  person  who  has  been  wrongfully  dis- 
possessed. It  is  not  denied,  as  a  general  pro- 
position, that  a  quttre  impedit  will  lie  for  a 
deanery ;  but  that  does  not  shew  that  it  will 
lie  where  the  Crown  does  not  claim  pUnojure, 
but  there  is  to  be  a  subsequent  election  before 
the  claim  can  be  made.  In  the  case  of  a  bishop, 
the  mere  election  does  not  confer  the  office. 
The  person  elected  has  nothing  of  the  office  in 
him.  This  case  is  now  to  be  considered  as  if 
all  that  had  been  done  in  it  was  null  and  void ; 
and  a  guare  impedit  cannot  always  lie  for  an 
ecclesiastical  office ;  for  if  the  Crown  was  to 
present,  and  before  institution  or  inducdon, 
was  to  repeal  the  presentation,  and  thereof 
give  notice  to  the  ordinary,  who  nevertheless 
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inducted  tbe  first  pre«entee»  yet  the  Crown 
might  present  another  person,  for  the  church 
would  not  be  full.  In  such  a  case,  it  is  clear 
that  a  guare  impedit  would  not  He,  ^and  such  a 
case  is  the  present.  A  muMikmui  is  not  always 
refused  because  there  may  be  another  remedy ; 
it  has  beeo  jpranted  where  there  might  have  been 
an  assize  of  office,  for  the  simple  reason  that  it 
is  the  more  couvenieut  remedy.  According  to 
the  opinion  of  Mr.  Justice  Lawrence  in  The 
King^  V.  The  CommMonere  ^  the  Be^fMi 
Levels  it  ought  to  be  granted  where,  as  in  this 
case,  no  facts  were  in  dispute,  but  the  question 
was  solely  one  of  law. 

Lord  benman  delivered  judgment. — In  this 
case  a  rule  has  been  obtained  that  a  mandamtu 
may  issue  to  the  defendants,    commanding 
them  to  proceed  to  the  election  of  the  Rev. 
Mr.  Grylls,  as  a  canon  of  the  said  cathedral 
church,  in  order  to  qualify  him  for  the  appoint- 
ment of  dean  of  the  said  church,  and  then  to 
|>roceed  to  elect  him  to  that  office.    The  situa- 
lion  of  dean  appears  to  have  been  created,  and 
the  office  endowed,  by  the  bishop,  in  the  reign 
of  Henry  I II.  That  was  subsequent  to  a  charter 
of  King  John,  by  which  the  chapter  was  an- 
thorized  to  elect  the  greater  and  the  lesser 
canons  of  the  cathedral.    This  deanery  itself 
appears  to  be  the  last  which  had  been  foonded 
before  the  dissolution  of  Uie  monasteries.    By 
the  terms  of  the  charter  of  foundation  be  was 
to  be  elected  by  the  chapter,  subject  to  the 
confirmation  of  the  bishop.    Subsequently  It 
was  provided  that  he  was  to  be  one  of  the 
canons,  andaprebendanr  of  the  cathedral,  and 
the  practice  has  prevailed  that  he  should  be 
omt  of  the  canons  residentiary.   In  this  manner 
he  has  been  In  form  elected  by  tbe  chapter, 
Mibfecc  to  the  confirmation  of  the  bishop,  who 
coofirnsed  him,  if  all  that  had  been  done  had 
beeo  done  regularly.    The  dean,  thus  elected, 
tbco  took  the  oath  to  obey  the  orders  of  the 
tuahop,  who  then  took  him  to  his  stall,  and  he 
was  Inducted  into  and  confirmed  in  his  office. 
Ui  the  fourteenth  and  fifteenth  centuries  the 
bishops  reirolarly  collated  the  deans  into  of- 
fice.     In  1553  the  Crown,  for  the  first  time, 
intecposed  its  authority,  and  claimed  to  appoint 
tbe  dean  ^  but  £dward  the  6th  died  before  the 
appointment  thus  attempted  to  be  made  was 
completed,  and  the  accession  of  Mary  changed 
the  course  of  proceeding  in  these  matters.    In 
1559  Elizabeth  sent  her  mandate  to  elect  a 
certain  person  iherein  nominated,  a  dean .    The 
answer  of  the  chapter  was,  that  the  members 
thereof  could  not  by  the  statutes  elect  a  dean 
who  was  not  a  canon  residentiarv ;  and  they 
therefore  prayed  either  that  her  Majesty  would 
direct  the  election  of  a  different  person,  or 
would  gnint  a  dispensation  of  the  statutes. 
There  are  three  other  cases,  of  which  no  exact 
accounts  have  been  preserved,  and  then  we 
come  to  tbe  year  lo29,  when  Charles  I.  re- 
commended for  deau  a  prebendary,  who  was 
also  resident,    llie  person  thus  recommended 
was  elected.    In  1661,  the  office  being  vacant, 
Ch«rle»  II.  sent  a  letter  recommendatory  of 
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another  person.    The  particulars  of  what  then- 
occurred  are  not  before  the  Court.     In  1671' 
Charles  II.  gave  tbe  appointment  to  Anstey, 
who  was  not  a  prebend,    Tbe  letter  recom- 
mendatory sent  in  that  instance  stated  that  tbe 
deanery  belonged  to  the  Crown.    Tbe  bishop 
grantea  the  letters  appointing  the  person  thus 
nominated  by  the  Crown  to  the  office  of  pre- 
l)end ;  and  Mr.  Anstey  was  elected  and  insti- 
tuted to  the  deanery.    Fourteen  elections  have 
taken  place  since  that  time,  and  of  the  persons 
thus  elected  it  appears  that  nine  were  strangers 
to  the  chapter,  but  on  the  nomination  of  the 
crown  tlie  bishop  made  them  prebendaries. 
Such  being  the  ancient  and  modem  practice 
with  regani  to  election  Into  the  office,  tbe 
deanery  became  vacant  in  1838,  and  the  Crown 
made  a  presentation  to  the  chapter,  the  mem- 
bers of  which  returned  that  they  could  not, 
by  law,  elect  the  person  so  presented  to  them, 
for  that  he  was  not  a  prebendary  nor  a  can- 
on residentary  of  the  catheral.    The  crown 
then  nominated  Mr.  Grylls,  and  suspended  by 
the  authority  of  a  statute,  the  rule  as  to  the 
prebendary  declaring  that  every  spiritual  per- 
son  upon  collation,  should  be  a  prebendary  or 
canon  residentiary  of  such  church  to  all  in- 
tents and  purposes,  and  so  qualified  to  be 
elected  dean  of  such  church.    Immediately 
after  the  passing  of  the  act,  namely,  on  the 
12th  June,  Mr.  Orylls  was  again  appointed 
and  was  by  sueh  appointment  qualifiect  to  be 
elected  as  if  in  fact  he  had  been  a  canon  resi- 
dentiary.    No  step  was  taken  on  this  intima- 
tion of  her  Majes^'s  pleasure,  but  on  the  27th' 
June  the  chapter  elected  the  Rct.  Mr.  Lowe,| 
who  was  a  canon  residentiary,  to  fill  the  office 
of  dean,  following  the  practice  of  ancient  and 
modem  times  in  the  election  of  deans  in  every 
respect,  except  that  of  adopting  the  recom- 
mendation of  the  Crown.    In  this  state  of 
things  the  present  rule  has  been  applied  for, 
and  the  Court  has  been  desired  to  treat  the 
appuintflsent  of  Mr.  Lowe  as  null  and  void, 
and  to  command  tbe  chapter  to  proceed  to  a 
new  election,  by  first  qualifying  Mr.  Orylls  to 
tdce  the  office,  and  then  by  electing  him  into 
it.    The  appointment  by  the  crown  in  virtue 
of  the  statute  of  last  year,  carries  his  qualifica- 
tions H*ith  it ;  and  th^F  chapter  cannot  prevent 
bis  election  to  the  office  of  dean  on  the  ground 
that  not  being  a  prebendary  or  a  canon  resi- 
dentiary he  is  not  by  the  statutes  of  the  chapter 
? qualified  to  fill  the  office.    This  first  step  there- 
ore  having  been  taken  away,  the  question  is, 
whether  it  can  now  be  followed  up  by  the  order 
of  the  Court,  compelling  the  election  of  Mr. 
Grylls  into  the  office  of  oeiih.    The  act  of  last 
year  restored  the  law  in  this  respect  to  what  it 
had  been  before  the  5  &  6  W.  4.    What,  then, 
are  the  rights  on  which  Mr.  Gryll's  election 
has  been  disputed  ?    lliey  are  the  rights  of  the 
chapter.    The  members  of  the  chapter  asserted 
the  right  of  choosing  their  own  president.    In 
making  that  choice  they  have  followed  the 
practice  of  ancient  times ;  but  the  Courtis  now 
asked  to  say  that  all  that  has  thus  been  done 
has  been  badly  done,  for  want  of  the  letters 
recommendatory  of  the  Crown.    It  has  been 
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auerted,  in  fact,  that  the  rl^ht  which  in  the 
most  ancient  timrs  of  the  deanery,  had  been 
exercised  liy  the  hfahop,  is  now  transferred  to 
the  Crown.  Such  a  transfer  oui;ht  to  be  sup« 
ported  l»y  clear  proof;  and  in  this  instance,  it  is 
said  to  be  borne  out  by  Mr.  Harirrave  in  his 
notes  to  Coke  upon  Littleton.  His  Lordship 
here  read  at  full  len^tb  Mr.  Har^ave's  obser. 
vations,  and  the  authorities  therein  quoted,  and 
expressed  the  opinion  of  the  Court,  that  that 
learned  %vriter  had  been  mistaken  upon  this 
subject.    The  statute  of  Henry  8th,  which 

Save  the  appointment  of  bishops  to  the  Crown, 
oes  not  mention  deans,  and  the  right  to  ap- 
point the  one  does  by  no  means  convey  the 
right  to  nominate  and  appoint  the  other.  No 
one  would  say,  that  a  judge  could,  in  such  a 
case  as  the  present,  direct  a  jury  to  presume 
an  act  of  parliament,  on  a  matter  which  must 
have  been  the  subject  of  legislative  interfer. 
ence  within  two  hundred  and  fifty  years,  there 
being  no  trace  of  any  such  legislative  proceed- 
ings in  the  journals  of  parliament,  in  the  pro* 
ceedings  of  the  courts  of  law,  or  in  the  works 
of  text  writers.  Had  such  an  act  existed, 
there  must  have  been  some  record  of  its  ex- 
istence. This  then  puts  an  end  to  the  assumed 
right  of  the  CroiVti  in  consequence  of  any 
act  of  parliament.  Nor  does  the  Court  see 
that  that  right  was  better  established  by  the 
existence  of  any  ancient  composition,  or  of  a 

gractice  consequent  upon  such  composition, 
lut  beyond  all  this  it  is  clear,  that  if  the 
Crown  has  the  right  now  contended  for»  it  has 
also  the  means  in  another  way  of  enforcing  that 
right.  If  the  deanery  had  been  a  donation  of 
the  Crown,  the  letter  recommendatory  would 
have  conferred  at  once  the  right  to  the  o4ice, 
without  any  intervening  election,  and  a  person 
afterwards  wrongfully  introduced  into  the 
office  would  have  been  a  trespasser,  and  liable 
as  such.  If  the  deanery  is  in  presentation,  the 
well  known  remedy  of  gutere  impedit  may  be 
adopted.  It  id  said,  that  the  Crown  may' no- 
minate, and  that  the  chapter  must  elect.  Yet 
the  right  to  eject,  and  the  form  of  election  are 
denied  to  exist.  Under  these  circumstances 
the  Court  does  not  see  that  the  rit^ht  of  the 
Crown  has  been  made  out.  But  if  it  is  still 
believed  that  the  right  exists,  then  it  is  clear 
that  the  Crown  has  other  and  better  means  of 
trying  the  right  than  by  this  writ  of  manda^ 
mu*.  The  Court  is  therefore  of  opinion  that 
the  rule  for  ihenuindamus  must  be  discharged. 
The  Queen  v.  The  President  and  Chapter  ^ 
ihe  Cathedral  Church  of  Exeter,  T.  T.  J  840. 
Q.  B.  F,  J. 

<Qttren'i{  JB^rnr^  PrartCre  Court 

SBBVICB  IN  KJBCTMENT. — MISNOMER. — AP. 
PBARANCB.^AMBNDJfENT. 

An  amendment  in  a  declaration  in  ejectment 
in  the  christittn  name  of  the  lessor  of  ihe 
plaintiff  wilt  not  be  allowed  when  the  te- 
nant has  not  appeared. 

This  was  an  action  of  ejectment.     After 
service  of  the  declaration  on  the  tenant  in 


possession,  it  was  discovered  that  by  some 
misUke  the  lessor  of  the  plaintiff  had  been 
described  by  the  christian  name  of  John,  in- 
stead of  that  of  James. 

Luctts  applied  on  behalf  of  the  lessor  of  the 
plaintiff  to  be  allowed  to  effect  an  amendment 
m  the  christian  name.  It  was  suggested,  that 
no  injury  could  accrue  to  the  tenaot,  as  no 
one  had  yet  appeared  to  the  action. 

fFilUams,  J.,  thought  that  the  amendment, 
under  such  circumstances,  could  not  be  al- 
lowed. 

Rule  refused.— ^)<w  d.  Street  v.  ttee,  E.  T. 
1840.    Q.B,P.C. 


THE  EDITOR'S  LETTER  BOX. 


Wb  regret  to  find  that  the  labour  bestowed 
by  a  friendly  correspondent  at  Manchester, 
cannot  be  made  available.  The  remarkable 
case  he  has  sent  us  appeared  in  our  fifth  vo- 
lume, p.  201,  (12  January  1833.)  We  are 
particulariy  obliged  by  his  kind  intentions. 

We  had  at  first  intended  to  publish  the  letter 
of  "  One  who  has  been  an  Articled  Clerk  ;" 
but,  as  we  have  recently  inserted  a  note  on  the 
same  subject,  we  think  it  unnecessary  at  pre- 
sent to  repeat  the  complaint.  Although  we 
are  always  willing  to  point  out  real  grievance?, 
our  pages  ought  not  to  be  too  much  occupied 
With  the  controversies  of  members  of  the  same 
profession. 

"An  Articled  Clerk*'  states,  that  he  has 
served  four  vears  of  his  clerkship,  and  is  now 
servmghisfifthwith  agentleman  towhom  he  has 
been  assigned,  and  he  asks  whether,  '<if  he  serve 
the  last  three  months  of  the  five  years  with  his 
London  agent,  without  any  new  aasinment. 
such  service  will  be  included  in  the  five  years, 
so  that  he  may,  on  the  expiration  of  the  time, 
be  admitted  ?"  There  can  be  no  doubt,  that  he 
may  serve  the  agent  of  the  attorney  to  whom 
be  IS  assigned. 

"Lex"  has  taken  the  trouble  to  report  that 
in  the  case  o(  Doe  d.  Jones  v.  fTtikiks.  at  the 
last  assizes  at  Wells,  it  was  held,  that  -posses- 
sion by  a  parly,  who  came  into  the  same  in  op. 
position  to  the  landlord,  on  pretence  of  ririnir 
certain  securities  to  his  lessor,  was  bad/'  al. 
though  the  tenant,  in  very  emphatic  lamraafe 
refused  to  go  out.  ^  ^  ' 

,  We  think  that  a  diligent  Articled  Qcrk 
18  certainly  entiiled  to  a  month's  absence 
aunng  the  long  vacation. 

The  plan  proposed  by  C.  P.  Y.  wiU  cer- 

tamly  hot  be  legal. 

We  are  obliged  by  some  points  of  information 
relating  to  the  Legal  Almanac,  which  ivc  are 
preparing  for  publication  at  the  commencement 
of  Michaelmas  Term. 

nl^fi  ^5"*l"  a''''   ^<>rtgage    Sumps;    the 
ffi?^  ?f  *^?  Attorneys^ Certificate  Duty; 

!I!L  n^ni?*'^'^.!!'"".^^^^^  ^>*»*  of  Advocate 
are  under  consideration. 


srtl^  Utqal  ^i}^tv\^tv. 
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Quod  mafii  ad  Nos 


Pertioet,  et  oetcire  malamest^  agltamns. 


HORAT. 


THB  I 

BANKRUPTCY    AND    INSOLVENCY 

COMMISSION. 
No.  I. 


Wx  have  been  endeavouring  for  nearly 
ten  years  to  obtain  a  Reform  in  the  adminis- 
tration of  the  Bankrapt  Law8»  and  we  are 
not  without  hopes  that  it  will  now  be  speedily 
accomplished.  Our  readers  will  remember 
that  we  stoutly  opposed  the  establishment  of 
the  Court  of  Bankruptcy,  and  never  consi- 
dered the  act  passed  for  this  purpose  a  satis- 
fi&ctory  settlement  of  the  question.  Still, 
however,  to  that  measure  we  are  at  any  rate 
indebted  for  clearing  the  way  for  a  further 
one.  The  advantage  of  a  great  change  of 
this  description  is,  that  it  brings  up  to  the 
sur&ce  the  real  state  of  things ;  the  public 
mind  b  prepared,  and  we  are  thus  enabled 
to  legislate  to  much  greater  advantage. 

We  now  propose,  therefore,  to  consider  the 
several  changes  which  are  proposed  by  the 
Bankruptcy  and  Insolvency  Commissioners, 
and  we  shall  for  the  most  part  give  these 
recommendations  in  their  own  words. 

In  the  first  place,  they  propose  a  junction 
of  the  Courts  of  Bankruptcy  and  Insolvency. 
They  then  thus  distinguish  the  laws  relat- 
ing to  Bankrupts  and  Insolvents. 

"  The  law  relatinn^  to  Bankrupts  is  confined 
to  traders  under  certain  conditions. 

''  The  law  relatiof^  to  Insolvent  Debtors,  is 
applicable  only  to  debtors,  (whether  traders  or 
non-traders)  who  have  undergone  a  certain 
imprisooment. 

''The  immediate  object  of  the  Bankrupt  law 
is  the  equal  distribution  of  the  effects  of  traders, 
who  cannot  meet  their  enj^agements ;  its  ordi- 
nary consequence  is  the  release  of  such  traders 
from  all  future  liability  of  their  persons,  and 
after  acquired  property. 

"The  object  of  the  law  fort  he  relief  of  Insol- 
vent Debtors  is  the  personal  discharge  of  honest 
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debtors,  prolonjced  imprisonment  liy  way  of 
punishment  for  the  dishonest  and  fraudulent, 
and  a  fair  distribution  of  their  present  effects, 
and  future-acquired  property,  amongst  their 

creditors.  ,       ,  j  r    .    :« 

"  It  appears  to  us,  that  there  are  defects  in 
both  these  branches  of  the  law,  and  that  the 
provisions  of  each  are  inadequate  to  the  several 
objects  they  have  in  view. 

••The  statutes  relating  to  Bankrupts  were 
orijfinally  enacted  to  meet  cases  of  fraud  for 
which  the  ordinary  forms  of  the  law  did  not 
afford  effectual  remedy,  and  were  founded  upon 
principles  of  extreme  severity.  By  progressive 
alterations  they  have  become  more  lenient,  and 
have  been  extended  to  many  classes  of  persons 
not  orij<inaUv  included  within  their  provisions. 
"  The  Bankrapt  Law  provides  indeed  eftici- 
ent  means  for  the  discovery  of  property,  and  the 
detection  of  frauds,  but  it  is  defective  in  pro- 
risions  for  the  punishment  of  dishonesty  ;  for, 
if  the  bankrupt  fully  discloses  his  transactions, 
and  submits  himself  to  the  jurisdiction  of  the 
Court,  (even  at  the  last  moment,  and  after  a 
most  litiirious  resistnncc.)  his  misconduct,  how- 
ever flagrant,  cannot  be  visited  by  any  direct 

^^"  On  the  other  hand,  the  law  for  the  relief 
of  Insolvent  Debtors  affords  no  efficient  means 
for  the  discovery  of  property,  or  the  detection 
of  frands,  but  docs  afford  (though  to  a  very 
limited  extent)  an  indirect  power  of  punishing 
dishonest  and  fraudulent  debtors  by  a  remand 

to  prison.  . ,         ... 

"There  are  thus  two  systems  of  law  relating 
to  debtors  who  cannot  satisfy  the  demands  of 
their  creditors :— the  one  beini?  confined  to 
traders,  comparatively  deeply  involved  whom 
U  protects  from  personal  restraint ;  whilst,  by 
the  other,  those  who  have  contracted  debts  to 
a  smalleramount  must  undergo  imprisonment; 
by  the  one,  the  debtor  obtains  an  alisolute 
release,  and  by  the  other,  a  release  only  of  his 
person:  by  the  one,  prompt  and  effectual 
powers  for  the  collection,  the  discovery,  and 
the  seizure  of  property  are  afforded,  and  by  the 
other,  very  inefficient  means ;  by  the  one,  there 
is  no  poxver  to  punish  admitted  frauds,  and  by 

I  the  other,  such  power  is  given,  (though  to  a 
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very  limited  extent ;)  the  one  operates  in  invU 
turn,  whilst  the  other  may  be,  and  can  only 
effectuallv  be  put  in  force  by  the  voluntary  act 
of  the  debtor. 

"  It  has  been  taken  for  f(ranted  that  those  who 
l^enerally  pass  under  the  operation  of  the  Act 
for  the  relief  of  Insolvent  Debtors,  are  persons, 
not  being  traders,  who  have  contracted  debts 
from  improvidence,  and  that  those  who  actually 
come  under  the  operation  of  the  law  of  Dank- 
ruptcv,  are  persons  who,  by  the  enevitable 
vicissitudes  of  mercantile  afiuirs,  are  reduced 
to  a  state  of  insolvency.  The  greater  propor- 
tion, however,  of  those  who  pass  through  the 
Insolvent  Debtors  Court  are  persons  not  con- 
templated by  the  Act  for  the  relief  of  Insolvent 
Debtors,  but  are  persons  of  the  description 
contemplated  by  the  law  of  Bankruptcy,  only 
trading  on  a  smaller  scale  than  those  who  are 
usually  made  bankrupts. 

"  We  see  no  grounds  for  supposing  that  debts 
are  contracted  more  improvidently  by  the  small 
than  by  the  more  extensive  traders.  We  find 
that  about  two-thirds  of  the  persons  who  peti- 
tion the  Insolvent  Debtors  Court  for  relief,  are 
persons  who  come  within  the  policy  of  the  law 
of  Bankruptcy,  and  both,  as  regards  their  own 
protection,  and  the  remedies  of  their  creditors, 
are  as  much  entitled  to  be  brought  under  the 
operation  of  that  law  as  the  comparatively 
richer  trader. 

**  It  appears  by  the  gazette,  that  in  the  year 
1839,  there  were  3,691  petitions  filed  in  the 
Insolvent  Debtor's  Court ;  and  that  about  two- 
thirds  of  the  whole  number  were  the  petitions 
of  persons  being  traders,  within  the  meaning 
of  the  Bankrupt  Law. 

"The  numbers  making  up  the  total  of  3,691, 
were  as  follows  : — 

Non-traders 1 ,056 

Truders 2,388 

Doubtful 247 


Total 


3,691 


'  Those  called  '  doubtful'  were  composed  as 
follows  :— 

Fanners 65 

Attorneys  40 

Auctioneers   20 

Surveyors 14 

Surgeons    42 

.    Master-mariners 12 

Artists    10 

Market-gardeners    19 

Agents    2 

Cowkeepers 3 

Schoolmasters 15 

Accountants 5 


Total 247" 

The  CommiBsioners  next  point  out  the 
impolicy  of  that  part  of  the  Insolvent  Law 
ivhich  affects  the  future  property  of  the 
Insolvent. 

«  The  future  liability  of  all  Insolvent  Debtors 
iSf  hi  our  opinioD,  a  most  unjust  and  Impolitic 


law : — ^The  Insolvent  Law,  after  inCermpting  a 
man  in  his  business,  taking  all  his  property, 
imprisoning  him  until  his  place  in  business  is 
occupied,  and  then  turning  him  out  destitute, 
a  proclaimed  insolvent,  and  unworthy  of  trust, 
nevertheless  expects  him  at  some  future  time 
to  acquire  property  which  he  is  to  give  up  for 
distribution  amongst  his  creditors.  The  prac- 
tical result  is,  that  he  makes  no  exertion  be- 
yond supplying  his  daily  wants,  and  too  fre- 
quently becomes  a  permanently  degraded  cha- 
racter ;  his  family  are  brought  up  ill ;  hence 
society  loses,  and  the  creditors  do  not  gain. 
An  honest,  industrious  man,  who  has  been  dis- 
charged as  an  insolvent,  beginning  anew  with- 
out capital,  with  diminished  chance  of  obtain- 
ing credit,  with  broken  spirits,  and  health  pro- 
bably impaired,  necessarily  labours  under  such 
disadvantages  in  competition  with  others  having 
capital  and  credit,  that  he  must  be  considered 
as  a  successful  man  if  he  can  barely  get  his 
living,  and  bring  up  a  family.  Great  traders, 
on  the  contrary,  are  not  subject  to  this  regula- 
tion, for  they  are  always  made  Imnkrupts,  and 
are  discharged  from  fbture  liability,  although 
such  men  often  are  able  afterwards  to  acquire 
propertv,  which  insolvent  debtors,  being  in  a 
lower  class,  rarely  are." 

They  then  propose  that  any  person  may 
make  a  voluntary  cession  of  his  property  to 
his  creditors.  We  call  attention  to  the  part 
we  print  in  italics.  It  will  be  seen  at  once 
that  the  proposed  alteration  is  a  very  ex- 
tensive one. 

"  If  a  debtor  be  honest  but  insolvent,  and  is 
willing  to  divide  his  property  equally  amongst 
his  creditors,  he  has,  by  law,  no  means  of 
carrying  his  wishes  into  effect,  unless  all  his 
creditors  consent.  If  he  offer  a  co mposition* 
the  arrangement  may  be  defeated  by  any  one 
creditor.  If  an  action  be  brought  against  hiin 
by  one  of  his  creditors,  he  must  either  make 
an  unjust  defence,  or  else,  by  allowing  judg- 
ment to  go  by  default,  enable  that  creditor  to 
obtain  a  preference  over  the  other  creditors. 

*'  A  debtor  who  is  willing  to  divide  his  pro- 
perty may  declare  himself  insolvent,  or  commit 
any  other  act  of  bankruptcy,  and  make  bim- 
ttelf  (if  a  trader)  amenable  to  the  bankrupt  law. 
But  as  long  as  a  debtor  is  possessed  of  property 
a  creditor  is  averse  (unless  with  the  object  of 
benefiting  the  debtor,  or  of  preventing  a  pre- 
ference to  other  creditors)  to  sue  out  a  fiat  of 
bankruptcy  against  him,  or  to  diar^^e  him  in 
execution,  so  as  to  enable  the  debtor  to  divide 
his  property  under  the  Insolvent  Debtors*  Act. 
Execution  after  execution  may  be  sued  oat 
against  his  property ;  a  few  creditors  may  be 
paid  in  full,  together  with  heavy  costs,  and  the 
great  body  of  the  creditors  may  be  left  without 
payment  of  any  portion  of  their  debts,  much 
exasperated,  in  all  probability,  against  the 
debtor,  who  is  stripped  of  every  thing,  and  not 
being  discharged  from  his  debts,  is  unable  to 
obtain  credit,  or  the  means  of  supporting  him- 
self and  family. 

"  A  debtor  cannot  be  compelled  to  cede  hii 
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property  for  the  benefit  of  his  creditors  except 
by  an  expensife  suit,  and  chrxrging  him  in 
execution.  The  debtor  may  commit  an  act  of 
bankroptcy  when  he  pleases,  unknown  to  any 
person  but  a  servant,  or  confederate,  and  by 
that  means  the  debtor  alone  can  make  use  of 
it,  when  it  best  suits  his  convenience  ;  or,  if  not 
a  trader,  and  not  within  the  scope  of  the  bank- 
rupt law,  the  debtor  may,  through  the  medium 
of  a  friendly  creditor,  real,  or  fictitious,  sur- 
render  himself  to  prison  at  such  time  as  he 
thinks  most  advantageous  to  himself. 

"  A  debtor  is  able  with  much  greater  facility 
than  formerly  to  favour  a  particular  creditor, 
to  the  disadvantage  of  other  creditors.  By  the 
statute  passed  in  the  2d  and  dd  year  of  your 
Alajesty's  reign,  c.  29,  executions  against  the 
goods  of  a  bankrupt  bondfide  executed  or  levied 
before  the  date  of  the  fiat  are  to  be  deemed 
valid,  notwithstanding  a  prior  act  of  bank- 
ruptcy, if  the  party  levying  the  execution  had 
no  notice  thereof. 

"Since  this  enactment,  cases  of  fraudulent 
preference  have  become  more  numerous.  An 
execution  previous  to  the  fiat  of  bankruptcy 
founded  upon  a  judgment  entered  up  on  a 
warrant  ot  attorney,  (though  given  by  way  of 
fraudulent  preference)  is  almost  certain  to  pre- 
vail in  favour  of  the  execution  creditor,  to  the 
exclusion  of  the  other  creditors. 

*'  Several  instances  have  occurred,  in  which 
the  whole  of  a  debtor's  property  has  been 
seized  under  the  most  suspicious  circumstances, 
by  a  relative  or  a  friendly  creditor,  and  the 
general  creditors  have  been  deterred  from 
uuestioning  the  validitv  of  the  proceeding,  by 
tne  exceeding  difficulty  of  unravelling  such 
cases,  and  the  risk  of  heavy  costs. 

''We  have  now  stated  toyourMajes'y  some 
of  the  principal  defects  in  the  two  branches  of 
law  relating  to  bankrupts  and  to  insolvent 
debtors,  and  we  are  of  opinion  that  they  cannot 
be  effectually  removed,  until  the  distinction 
which  now  exists,  regarding  the  persons  deemed 
to  be  subject  to  the  operation  of  these  respec- 
tive branches  of  law,  he  done  away,  and  the 
rules  of  the  discharge  from  future  liability, 
both  in  person,  and  after-acquired  property, 
be  extended  to  meet  all  cases  of  insolvency 
coming  under  the  operation  of  the  law,  and 
until  the  equitable  division  of  the  property  of 
debtors  who  are  in  a  state  of  insolvency,  or 
unable  to  meet  their  engaeemeuts,  be  rendered 
more  certain,  more  speedy,  and  considerably 
cheaper. 

"  We  are  of  opinion  that^  not  only  should 
debtors  be  allowed,  but  that  inducements 
should  be  held  out  to  them,  to  make  a  cession 
of  their  property  at  such  period  of  their  diffi- 
culties as  will  best  ensure  equal  justice  to  all 
their  creditors. 

"  fTe  think  that  a  creditor,  having  delivered 
ike  particuiftrs  of  his  debt  to  the  debtor,  and 
having  demanded  payment,  thould,  upon  filing 
an  affidavit  of  these  circumstances,  and  that  his 
debt  is  justly  due  and  remains  unpaid,  be  en- 
iiiledta  a  summous/n^  ihe  purpose  of  compelling 
ike  appearance  of  such  debtor,  and  of  ascertain- 
ing from  him,  upon  his  oath,  whether  he  believes 


he  has  a  good  answer  to  the  demand,  or  to  any, 
and  what  part  thereof, 

*'  The  object  is,  that  where  a  debt  claimed, 
or  any  part  of  it,  is  clear  and  indisputable,  and 
the  debtor  does  not  pay  the  admitted  sum  iuto 
Court,  or  to  the  creditor,  or  give  security  to 
pay  within  a  reasonable  time,  such  default 
should  be  taken  as  proof  of  insolvency,  and 
such  debtor  should  immediately  become  amena- 
ble to  the  law  for  the  equitable  distribution  of 
his  property,  if  his  creditors  desire  such  a 
course  to  be  adopted.  But  if,  instead  of  ad- 
mitting the  validity  of  the  debt  on  which  he  is 
summoned,  the  debtor  believe  he  has  a  good 
answer  to  the  demand,  and  will  swear  to  such 
belief,  the  present  law  will  take  its  course,  and 
neither  the  person  or  property  of  the  debtor 
will  be  interfered  with  until  the  creditor  shall 
have  established  the  debt,  and  obtained  judg- 
ment, it  is  obvious  that  such  a  proceeding 
would  be  both  very  cheap  and  very  expedi- 
tious, and  at  the  same  time  more  just  towards 
debtors  than  the  proceeding  by  arrest  on  mesne 
process  was ;  for  a  debtor,  when  arrested, 
must  have  found  bail  or  gone  to  prison,  without 
having  afforded  to  him  any  opportunity  of 
denying  a  claim  to  which  he  might  have  had  a 
just  defence." 

This  propositioii,  we  have  no  heaitation 
in  saying,  is  the  most  important  one  in  the 
report. 


THE  LAW  OF 
JOINT  STOCK  COMPANIES. 


Tu^  following  case  comes  under  the  head 
of  No.  V. — "Actions  and  Suits  by  Joint 
Stock  Companies."  See  also  the  last  ar- 
ticle. No.  VII. 

This  was  an  action  by  a  banking  co- 
partnership. The  declaration  commenced. 
"  James  Robert  Spiller,  who  has  been  duly 
nominated  and  appointed  one  of  the  public 
officers  of  the  Northern  and  Central  fiank, 
&c.  complains,"  &c.  The  defendant  de- 
murred specially,  on  the  ground  that  it  did 
not  appear  in  or  by  the  declaration  that 
the  plaintiff  was  a  member  of  the  copart- 
nership, resident  in  England,  and  duly  re- 
gistered according  to  the  provisions  of  the 
7  Geo.  4,  c.  46,  s.  4.  Martin,  in  support 
of  the  demurrer.— The  7  Geo.  4,  c.  46,  s.  4, 
regulates  the  copartnership  of  bankers.  By 
the  9th  section  it  is  enacted,  '*  that  all  pro- 
ceedings at  law  or  in  equity,  to  be  com- 
menced or  instituted  for  or  on  behalf  of 
any  such  copartnership,  for  recovering  any 
debts,  or  enforcing  any  claims  or  demands 
due  to  such  copartnership,  or  for  any  other 
matter  relating  to  the  concerns  of  such  co- 
partnership, shall  and  lawfully  may  be  com- 
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menced  or  inatituted,  and  prosecuted  in  the 
name  of  any  one  of  the  public  officers  nomi- 
nated as  aforesaid,  for  the  time  being,  of  such 
copartnership,  as  the  nominal  plaintiff  for  or 
on  behalf  of  such  copartnership/'  The  4th 
section,  which  relates  to  the  mode  of  no- 
mination, requires  that  an  account  or  return 
shall  be  made  out  according  to  the  form 
contained  in  the  schedule,  wherein  shall  be 
set  forth  the  true  names,  title,  or  firm  of 
such  corporation  or  copartnership,  and  also 
the  names  and  places  of  abode  of  all  the 
members  of  such  corporation  or  of  all  the 
partners  engaged  or  concerned  in  such  co- 
])artnership,  and  also  the  names  and  places 
of  abode  of  two  or  more  persons  being 
members  of  such  corporation  or  copartner- 
ship, and  being  resident  in  England,  who 
shall  have  been  appointed  public  officers  of 
such  corporation  or  copartnership,  together 
with  the  title  of  officer  or  other  description 
of  every  such  public  officer  respectively,  in 
the  name  of  any  one  of  whom  such  corpo- 
ration shall  sue  and  be  sued  as  thereinafter 
is  provided,  and  every  such  account  or  re- 
turn shall  be  delivered  to  the  commissioners 
of  stamps.  &c.  Sed  per  Curiam, — The  de- 
claration is  clearly  sufficient.  In  actions 
by  assignees  of  bankrupts,  it  is  not  neces- 
sary to  state  in  the  declaration  that  they 
were  elected  by  the  creditors.  Judgment 
for  the  plaintiff.  Spiller  v,  Johnson,  8  Dowl. 
368. 

In  the  following  case,  it  was  decided  that 
covenant  does  not  lie  against  the  chairman 
of  the  board  of  directors  of  a  Joint  Stock 
Company,  not  incorporated  by  act  of  par- 
liament, upon  a  deed  under  the  seal  of  a 
former  chairman. 

An  action  of  covenant  was  brought  against 
the  defendant  as  chairman  of  the  board  of 
directors  of  the  British  and  American  Steam 
Navigation  Company,  for  the  breach  of  a 
contract  under  seal  made  on  the  26th  Nov. 
1836,  between  the  plaintiff  and  "  one  Isaac 
Solly,  for  and  on  behalf  of  the  said  British 
and  American  Steam  Navigation  Company, 
he,  the  said  Isaac  Solly,  for  the  time  be- 
ing, acting  as  chairman  of  the  said  direc- 
tors of  the  said  company."  On  general 
demurrer  to  one  of  tlie  defendant's  pleas, 
it  was  objected  by  —  Martin  for  the  de- 
fendant, that,  though  it  might  be  taken, 
that,  on  the  day  of  the  commencement 
of  the  action  (the  23d  Apnl  1839)  the 
defendant  filled  the  office  of  chairman  of 
the  company,  yet  it  no  where  appeared 
upon  the  face  of  the  declaration  that  he  was 
a  member  of  the  company  on  the  day  the 
contract  was  entered  into ;   nor  did  it  ap- 


pear that  Solly  had  any  authority  to  bind 
the  company  (who  were  not  incorporated 
by  act  of  parliament)  by  deed,  Shee,  Seijt. 
for  the  plaintiff. — The  contrary  not  bein^ 
alleged,  the  Court  will  assume  that  Solly 
had  due  authority  to  contract  by  deed  so  as 
to  bind  the  company.  Tindal,  C.  J. — 
Whether  or  not  the  deed  of  Solly  would  be 
the  foundation  of  an  assumpsit  by  the  de- 
fendant, (see  Berkeley  v.  Hardy,  8  D.  &  R. 
102;  5  B.  &  C.  355)  I  give  no  opinion; 
but  there  is  nothing  upon  the  face  <^  this 
record  to  shew  that  he  can  be  liable  in  this 
form  of  action.  The  rest  of  the  Court  con- 
curring, judgment  for  the  defendant.  Hoik 
V.  Baiabridge,  1  Scott,  N.  S.  151. 


THE  LAW  RELATING  TO  MAIN- 
TENANCE. 


A  TRIAL  having  taken  place  at  the  last  Win- 
chester Assize?,  in?olving  a  charge  of  mainte* 
nance  against  two  persons,  one  of  whom  was 
an  attorney,  it  has  been  suggested  that  we 
should  give  some  notice  of  (be  case.  It  may 
be  useful,  in  the  first  place,  to  state  the  general 
law  on  the  subject,  and  then  advert  to  the  cir- 
cumstances of  the  recent  trial* 

Maintenance  {^manutenenttd]  is  the  unlaw- 
ful taking  in  hand,  or  upholding  of  a  cause  or 
person.  The  term  is  also  applied  to  the  buying 
or  obtaining  of  pretended  rights.  It  is  either 
ruraiis,  in  the  country ;  assisting  another  in  hb 
pretensions  to  lands,' by  taking  or  holding  the 
possession  of  them  ;  or  stirring  up  quarrels  or 
suits :  or  it  is  curialis,  in  a  court  of  justice ;  in- 
termeddling in  a  suit  depending  in  court,  by 
assisting  the  plaintiff  or  defendant  with  money 
or  otherwise. 

An  attorney  may  lawfully  prosecute  or  de- 
fend an  action  in  the  court  wherein  he  is  an 
allowed  attorney,  inbehalf  of  anyone  by  whom 
he  shall  be  specially  retained;  and  may  assist 
his  client  by  laying  out  his  own  money  tor  him 
to  be  repaid  again,  and  also  may  mamtun  an 
action  against  him  by  virtue  of  such  a  retain- 
der,  without  any  special  promise.* 

Ic  is  said  also,  that  attomies  may  justify 
such  maintenance  in  other  courts  wherein  they 
are  not  allowed  aCtornies,  but  that  thev  cannot 
have  an  action  for  the  money  so  laid  out 
without  a  special  promise,  and  that  they  are 
more  justified  by  a  general  retuner  to  prose- 
cute for  another  all  his  causes,  than  if  they 
were  not  retained  at  all ;  and  it  is  certain  that 
they  ought  not  to  carry  on  a  cause  for  another 
at  their  own  expense,  with  a  promise  never  to 
expect  a   repayment.    And  it  seems  justly 

»  13  H.  4,  16.  KeUw.  50.  Hob.  117.  2 
Inst.  564.    2  R.  Abr.  116  F.  Main.  21. 
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questionable,  wbetber  solicitors,  who  are  no 
attomiesy  can  in  any  case  justify  the  laying 
out  their  money  at  another's  suit.^ 

In  debt  upon  an  obli^tion  the  condition 
was  if  the  defendent  paid  all  monies  that  the 
pUdntiflf  had  expended  in  a  suit  between  /4.  and 
B»,  wherein  he  was  attorney,  and  all  that  he 
should  expend  in  the  prosecution  of  the  suit, 
that  then,  &c.  To  this  the  defendant  demur- 
red generally. 

It  was  contended  that  the  bond  wa^  void, 
for  the  condition  was  against  law,  being  for 
maintenance  :  and  that  this  was  miuntenance, 
appeared  from  1  Inst.  36d,  b.,  where  one 
maintaineth  the  one  side,  without  having  any 
part  of  the  thing,  it  is  maintenance ;  and  there 
was  no  difference  between  paying  money  to- 
wards it,  and  giving  bond  to  pay  it.<^  On  the 
other  side  it  was  argued,  that  the  bond  was 
good ;  for  it  was  lawful  for  an  attorney  to  lay 
out  money  for  his  master,  and  he  to  pay  him 
again  fi  and  if  so,  then  he  might  take  his  pro- 
mise, or  his  bond  for  it ;  to  which  the  court 
assented.^  Where  there  was  a  certain  sum 
promised*  perhaps  it  might  be  unlawful ;  but 
if  it  were  for  his  due  fees,  it  was  otherwise.' 

Per  RoUe. — That  which  an  attorney  doth 
by  his  client  is  maintenance ;  but  it  is  lawful 
maintenance.  But  here  it  is  objected,  that 
the  obligors  are  strangers  to  the  suit.  If  the 
party  be  a  poor  man,  and  the  attorney  will  not 
trust  him,  certainlv  he  may  get  hb  friends  to 
be  engaged  with  him  for  the  money  he  shall 
lay  out ;  for,  however,  it  cannot  be  denied  but 
part  of  the  condition,  viz.,  to  pay  what  be  had 
already  laid  out,  is  good  enough;  and  part 
being  good,  and  part  void,  it  should  not  be  void 
for  alC  unless  it  were  where  a  bond  is  made 
void  by  statute;  and  that  ditference  is  taken. s 
The  court  inclined  to  think  that  it  was  mainte- 
nance in  the  strangers ;  for  else,  the^  said,  the 
statutes  of  maintenance  would  be  easily  eluded 
and  people  might  maintain  very  securely  by 
giving  bond,  which  would  be  altogether  as 
great  an  evU  as  laying  out  money ;  and  they 
the  rather  inclined  to  it  in  this  case,  l)ecause 
here  the  party  to  the  suit  was  not  bound  with 
them,  but  they  were  three  strangers. 

Afainard,  Amicui  Curing,  said,  that  it  had 
been  adjudged  maintenance,  for  a  man  to  speak 
to  a  counsel,  or  an  attorney,  to  encourai^e  the 
suit  wherein  he  had  no  interest ;  and  that  the 
master  might  maintain  for  the  servant,  but  not 
the  servant  for  the  master.  Sed  Curia  advitare 

So  the  pluntiff  had  been  solicitor  for  the 
defendant  in  several  suits,  and  an  ubli^^ation 
was  given  by  three  others  to  pay  all  such  sums 
of  money  as  were  or  should  be  laid  out  by  the 
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Slaintiff  in  the  several  suits  depending  for  the 
efendant,  wherein  the  defendant  was  solicitor, 
&c.  The  plaintitf  declared  upon  this  obliga* 
tion,  Hnd  the  defendant  demurred. 

It  was  argued  for  the  defendant,  that  this 
obligation  was  void,  being  for  maintenance; 
and  though  it  had  been  objected,  that  part 
being  given  for  what  was  already  due  was  law- 
ful, and  so,  however,  it  should  be  good  for  that ; 
yet  it  was  argued  by  Broome,  that  the  whole 
taken  together  was  maintenance ;  for  the  secu- 
ring of  what  he  had  laid  out,  and  what  he 
should,  gave  life  and  spirit  to  the  attorney  to 
sue,  and  so  according  to  1  Inst.  363.  b.  a  bear- 
ing up,  or  upholding,  of  quarrels  and  sides ; 
and  whereas  \\  had  been  objected,  that  it  might 
sometimes  be  an  act  of  charity  to  be  security 
for  a  poor  man,  because  it  might  be  a  means 
to  help  him  to  the  reooverv  of  his  right ;  as  to 
that,  tue  law  had  providecf  a  remedy  for  him, 
for  he  might  be  admitted  iwformi  pauperis  ; 
and  therefore,  upon  the  whole  matter,  this 
seemed  to  be  a  supporting  of  quarrels,  and 
was  an  encouragement  to  ooe  part  and  a  dis- 
couragement to  the  other. 

Turner,  pro  guer',  argued  as  before,  and 
said  farther,  that  it  did  not  appear  here  that 
any  maintenance  was  committed;  and  so  it 
was  not  reason  the  party  should  suffer,  non 
officit  conatus  nisi  sequatur  effreiuM,  But 
Kaughen  answered  to  that,  that  it  was  true  the 
party  could  not  be  indicted  for  maintenance 
till  it  were  committed,  no  more  than  he  could 
for  murder ;  but  jet,  if  a  bond  were  given  to 
maintain  or  to  kill,  certainly  the  bond  would 
be  void,  though  the  acts  never  ensued ;  and  he 
said  it  would  be  hard  to  distinguish,  in  point 
of  maintenance,  between  giving  of  money  and 
giving  security  for  it. 

f^iudham. — As  the  defendant  hath  plead- 
ed, it  seems  to  be  something  strong  a^inst 
him ;  for  there  is  a  ditference  when  the  condi- 
tion is  to  do  a  thing  that  is  olainly  unlawful  in 
itself,  primd  facie,  as  to  kill  a  man,  &c.,  and 
when  it  is  to  do  a  thing  that  may  be  either 
lawful  or  unlawful,  according  to  the  circum- 
stance of  the  thing,  as  it  is  here :  so  there  may 
be  lawful  maintenance  :  and  non  constat  here, 
whether  or  no  the  obligors  were  not  relations 
of  the  party,  or  porhaps  the  party  might  be 
lessee  and  they  might  be  reversioners;  and 
therefore  the  aefendant  should  not  have  de- 
murred, but  should  have  pleaded  that  the  bond 
was  fur  maintenance,  and  then  it  had  come 
prop«*rly  on  the  other  part  to  have  shewed  how 
and  upon  what  account  they  might  lawfully 
maintain ;  but  now  the  defendant  bad  tied  the 
plaintiflf  up  by  his  demurrer,  that  he  could  not 
come  in  to  show  the  matter. 

Atkins  took  a  diderence,  that  if  the  suit 
were  ended,  any  person  might  be  security  for 
the  fees  and  charges  expended,  but  not  while 
the  suit  was  depending  ;  for  the  security  for 
what  was  laid  out  did  encourage  the  proceed- 
ing in  it,  and  the  iudges  ought  to  discounte- 
nance any  thing  like  maintenance.  Non  bene 
ripis  creditor. 

It  was  agreed  by  all  the  judges,  that  the 
client  himself  might  give  theattomey  bond  for 
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his  fees ;  or  tbat,  after  the  suit  is  ended,  any 
body  dse  mii^bt  be  bound  with  him  for  security 
of  what  was  laid  out.  Sed  Curia  advitare 
vuU. 

Afterwards,  in  the  same  term,  Faufthan^ 
Chief  Justice,  delivered  the  opinion  of  the 
Court,  that  jud^rment  OM^hX  to  be  given  for  the 
plaintiff,  because  ;ke  defendant  demurring 
firenerally,  it  cannot  appear  whether  the  main- 
tenance was  lawful  or  unlawful ;  and  it  mi|(ht 
be,  that  these  persons  were  relations  that  mij^ht 
lawfully  maintain ;  and  nullum  iniquum  injure 
profiumitur  ;  and  besides  he  ought  to  have 

{^leaded  performance  of  that  part  which  was 
awful ;  tor  it  was  lawful  to  be  security  for 
what  had  been  laid  out  before  :  for  thot^h  it 
was  a  question  formerly,  whether  an  attorney 
mi^ht  lay  out  his  proper  money  for  his  client, 
yet  now  it  was  made  clear  that  they  mij(ht, 
since  the  statute  3  Jac.  Ideo  per  curiam  jud. 
pro  quer} 

In  the  recent  case  to  which  we  refer,  Mr. 
Erie,  Mr.  Crowder,  and  Mr.  Smirke,  were 
counsel  for  the  plaintiffs;  and  Mr.  Serjeant 
Bompat,  Mr.  Butt,  and  Mr.  Currow,  for  the 
defendants. 

Mr.  Smirke  opened  the  pleadin^j^.     The 

Elaintiffs  were  Samuel  George  Pechell,  James 
lyon,  Joseph  Martineau,  and  Jervoise  Clarke 
Jervoise,  magistrates  of  the  county ;  and  the 
defendants  were  John  Webster  Watson  and 
Thomas  Rodgers.  The  declaration  stated  that 
the  defendants,  intending  to  injure  and  damnify 
the  plaintiffs,  and  to  put  them  to  great  vex* 
ation  and  expense,  unlawfully,  maliciously, 
and  without  reasonable  and  probable  cause, 
and  without  having  any  interest  in  the  suit, 
did  advise,  procure,  instigate,  and  stir  up  one 
Richard  Hearsey,  then  being  a  pauper,  to 
commence  and  prosecute  an  action  of  trespass 
agiunst  the  said  plaintiffs,  together  with  cer- 
tain other  persons,  and  in  consequence  of  such 
instigation,  the  said  Richard  Hearsey  did,  with- 
out  reasonable  or  probable  cause,  commence 
and  prosecute  the  action,  and  that  the  present 
plaintiffs  obtained  judgment  against  the  said 
Richard  Hearsey,  and  were  put  to  an  expense 
of  600/.  There  were  several  other  counts  in 
the  declaration,  one  of  which  charged  the 
defendants  with  carrying  on  an  action  against 
the  plaintiffs  in  the  name  of  Sarah  Osborne. 

Tne  defendants  pleaded  the  general  issue. 
Not  guilty. 

Mr.  Erie  said  the  plaintiffs  were  four  ma- 
gistrates in  this  county.  The  two  defendants 
were  Mr.  Watson,  lately  bearing  the  name  of 
Wood,  and  the  other  defendant  was  Mr.  Rod- 
gers, an  attorney  residing  in  Devonshire  Square, 
in  London.  Ihis  action  was  founded  upon 
the  law  against  maintenance,  a  law  of  a  very 
important  and  salutary  nature.  Litigation 
was  often  an  extreme  evil,  causing  great  anx- 
iety and  expence,  and  much  ill-wiU.  The  law, 
therefore,  had  declared  that  no  man,  except 
those  really  mtereated,  had  a  right  to  stir  up 
or  incite  to  litigation,  or  to  foment  quarrels, 
or  bring  about  law  suits.     It  also  provided 
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that  if  an  action  was  b^un,  and  litigstliNi 
going  on,  no  stranger  to  that  litigation,  with- 
out having  an  interest  therein,  had  a  right  to 
furnish  money,  and  lie  the  means  of  carrying 
on  such  law  suit.  In  either  respect  the  stran- 
ger would  be  guilty  of  maintenance,  and  liable 
to  be  pnntEhed  I  or  if  by  reason  of  his  so  io- 
terfering  he  had  occasioned  damage  to  another^ 
he  was  bound  to  make  that  party  compensation 
for  that  damage.  That  was  the  general  nature 
of  the  law  against  rauntenanoe.  There  were 
some  exceptions  where  the  parties  were  re- 
lated to  each  other ;  and  there  were  certain 
dicta  that  it  might  be  justifiable  when  the 
parties  were  actuated  by  pure  charity  to  afford 
means  to  support  the  cause  of  a  poor  person- 
it  might  be  justifiable  on  the  score  of  charity. 
But  Uiere  was  an  enactment  that  where  a  poor 
person  was  unable  to  pay  the  expence,  he 
might  come  into  Court  in /ormi  ptfuperie,  and 
might  carry  on  his  law  suit  without  paying  any 
fees ;  but  no  man  was  entitled  to  maintun  aa 
action  in  formd  pauperis  unless  he  could  pro- 
cure some  barrister  to  sign  a  statement  that, 
in  his  belief,  the  pauper  had  good  cause  of 
action.  But,  independent  of  that,  there  were 
these  dicta,  that  where  parties  were  actuated 
by  charity  and  charity  alone,  they  would  be 
justified  in  giving  money,  and  rendering  their 
assistance.  When  the  facts  were  brou^t  be- 
fore the  jury,  it  would  be  perfectly  clear  that 
the  present  defendants  had  no  pretence  for 
saying  that  they  came  within  this  exception. 
By  their  pleadings,  the  defendants  had  only 
denied  the  fact  of  their  having  been  guilty  of 
maintenance,  and  had  not  pleaded  any  justifi- 
cation. 

The  facts  of  the  case,  as  proved  at  the  trial, 
are  sufficiently  stated  in  the  summing  up  of 
the  learned  judge. 

Mr.  Justice  Colerid/f^e, — ^The  fifth  count  was 
not  proved,  and  therefore  might  be  dismissed 
from  their  consideration.  The  other  four 
counts  might  be  divided  into  two,  as  applying 
to  the  actions  brought  by  Hearsey  and  Osborne 
respectively.  To  enable  the  plaintiff  to  re- 
cover, the  jury  must  be  satisfied  that  the  de- 
fendants maliciously,  and  without  reasonable 
or  probable  cause,  and  without  having  any  in- 
terest in  the  subject-matter  of  the  suit,  in- 
cited the  parties  to  bring  their  actions.  As- 
suming that  it  had  been  done  maliciously,  they 
would  consider  whether  or  not  the  parties  had 
any  interest  in  the  suit.  Bat  whether  they  had 
reasonable  or  probable  cause  was  a  point  on 
which  they  would  receive  instructions  from 
iiini.  It  was  not  necessary  for  him  to  lay 
.down  any  precise  definition  of  the  offence  of 
maintenance.  Maintaining  an  action  in  the 
ordinary  meaning  of  the  word  was  not  enough. 
If  they  were  satisfied  that  a  person  having  no 
interest  whatever  in  the  suit,  maliciously,  and 
with  a  view  to  aggrieve  the  defendant,  main- 
tained with  money,  or  incited  a  party  to  bring 
a  suit,  that  would  be  sufficient  to  prove  the 
allegation  in  the  action ;  but  there  were  ex- 
ceptions. You  might  give  advice  to  a  party 
hondjide,  with  whom  you  were  connected ;  and 
if  a  man  thought  another  ix^ured,  or  that  he 
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was  entitled  to  some  property,  lie  might  assist 
bim  with  money  or  advice ;  or  if  they  had  a 
real  interest  in  the  suit,  they  might  take  their 
own  part  in  it. 

It  was  necessary  to  obsenre,  that  though  this 
was  a  charge  against  two  persons,  it  by  no 
means  followed  that  both  were  innocent  or 
guilty.  The  situation  of  Mr.  Rodgers,  the  at- 
torney, appeared  very  different  indeed  from 
the  situation  in  which  Mr.  Watson  stood. 
They  would  first  consider  the  case  of  Mr. 
Watson.  He  was  introduced  to  the  parties  in 
consequence  uf  his  cook  being  the  sister  of 
Sarah  Osborne.  Mr.  Watson  was  a  person 
entertaining  strong  opinions  upon  the  policy 
of  the  New  Poor  Law.  Mr.  Watson  was  in- 
troduced to  a  London  attorney,  who  was  a 
stranger  to  him,  but  brought  to  his  notice  by 
the  fact  of  his  having  a  feeling  in  common 
against  the  Poor  Law,  and  the  plaintiffs  say 
that  Mr.  Watson's  conduct  was  more  like  that 
of  a  man  who  was  a  principal  in  the  case ;  and 
after  the  thing  was  set  afloat,  Hearsey  took 
little  or  no  part  in  it ;  he  was  an  illiterate 
person,  incapable  of  giving  instructions,  and 
apparently  taking  no  interest  in  the  case ;  and 
then  it  was  said  that  Mr.  Watson  got  copies  of 
instruments  prepared  and  revised,  ana  they 
gave  different  conversations  between  him  and 
other  persons,  one  of  whom  told  him  he  was 
the  whole  and  sole  origin  of  the  proceedings. 
That  was  the  outline  of  the  evidence  as  to  his 
being  the  instigator,  without  reference  to  mo- 
tives. 

On  the  other  side  they  ssud,  it  was  very  true 
that  he  thought  the  man  an  injured  man,  but 
it  never  occurred  to  him  to  bring  an  action ; 
but  that  the  man  being  determined  to  go  to 
law,  and  to  go  to  Loudon  for  the  purpose  of 
seeking  out  an  attorney,  he  dissuaded  him  as 
much  as  he  could  from  such  an  undertaking ; 
but  upon  the  man  persisting,  be  advised  him  to 
put  it  into  the  hands  of  a  man  who  would  do 
him  justice,  and  he  sent  him  with  a  letter  to 
Mr.  Rodgers,  and  it  appeared  satisfactorily 
that  there  was  no  previous  acquaintance  be- 
tween them ;  but  Mr.  Rodgers  came  down, 
and  was  told  it  was  true,  and  Mr.  Watson  from 
this  time  rendered  his  assistance,  taking  an 
active  part,  but  not  being  the  instigator,  as 
they  asserted.  That  they  would  determine, 
bearing;  in  mind  the  evidence.  Did  Mr.  Wat- 
son or  not  instigate  the  action  ?  If  not,  all  fell 
to  the  ground,  and  he  must  assume  for  a  mo- 
ment that  they  were  satisfied  he  did. 

Then,  in  the  next  place,  did  he  do  to  teithout 
having  any  inter ett  ?  With  regard  to  that  it 
was  suggested  that  he  might  have  a  common 
interest  to  see  his  neighbour  have  justice  done 
him  ;  and  next,  that  being  a  member  of  the 
union,  he  might  be  said  to  have  even  a  pecu- 
niary interest — something  almost  of  a  personal 
interest — in  seeing  that  the  suit  was  properly 
conducted.  He  must  say  he  did  not  think 
either  of  those  kinds  of  interests  satisfied  what 
was  here  required.  When  they  spoke  of  a 
party  having  an  interest,  the  party  ought  to 
have  something  more  of  an  individual  interest, 
and  in  hiB  opinion  Mr.  Watson  had  not  an  in- 


terest in  this  suit  at  alL  He  had  no  con- 
nexion with  the  party;  if  this  was  sufficient 
there  would  be  no  such  thing  as  maintenance. 

Then  did  he  do  this  without  reasonMe  and 
prohabte  cause  ^  There  were  two  grounds  for 
assuming  there  was  a  reasonable  and  probable 
cause,  and  he  was  to  give  his  opinion  after  they 
had  found  the  facts.  First,  it  was  said  there 
really  and  truly  was  an  intention  of  discussing 
whether  Hearsey  had  a  good  title  to  the  cot- 
tages, and  that  they  seriously  believed  Hearsev 
had  a  good  cause  of  action,  and  that  the  parisn 
officers  had  no  right  to  turn  him  out ;  that  un- 
doubtedly could  not  be  said  to  be  without  pro- 
bable cause  ;  for  they  would  have  to  say  first 
what  was  their  opinion  on  the  facts.  They 
said,  that  in  the  minds  of  these  persons  they 
had  no  right  to  be  turned  out.  The  other 
side  said,  that  it  was  the  well-known  poor- 
house  where  they  put  any  one  who  required 
parochial  relief;  that  the  parish  did  repair 
from  time  to  ticne  quite  enough  to  shew  who 
were  the  real  owners,  and  it  was  contended 
that  it  was  parish  property.  Now,  that  would 
not  be  enough ;  but  was  it  parish  property  in 
the  knowledge  of  all  parties  ?  That  it  was  a 
mere  pretence  for  supposing  these  parties  ac- 
tually thought  seriously  it  was  their  own. 

But  they  mu^it  not  look  only  to  that — not 
whether  there  was  reasonable  and  probable 
cause  in  the  minds  of  those  ignorant  persons, 
but  in  the  mind  of  Mr.  Watson.  In  discus- 
sing that  point,  it  must  have  reference  to  the 
degree  of  knowledge.  There  might  be  cir- 
cumstances which  might  convey  to  a  man  a 
notion  that  there  was  a  reasonable  and  probable 
cause.  They  must  always  look  to  the  situation 
of  the  parties.  Was  Mr.  Watson  in  a  situation 
in  which  he  had  the  full  means  of  knowing 
that  this  was  the  poor-house  ?  If  they  should 
be  of  opinion  that  he  had  that  knowledge,  then 
there  was  no  reasonable  or  probable  cause  for 
the  action.  But  the  defendants  said  the  war- 
rant was  bad  in  point  of  form.  Whether  good 
or  bad,  it  did  nut  appear  that  Mr.  Watson's 
proceedings  were  affected  liy  that  warrant ;  if 
they  were  of  opinion,  on  the  merits,  that  this 
was  not  a  bond  fide  claim,  he  should  say  it  was 
not  such  reasonable  and  probable  cause  as 
against  Mr.  Watson. 

Then  they  were  to  see  whether  Mr.  Watson 
was  actuated  by  malicious  motives.  It  was 
often  said  that  from  the  absence  of  probable 
cause  the  jury  would  be  justified  in  inferring 
malice.  So  far  as  regarded  these  magistrates, 
it  did  not  appear  that  Mr.  Watson  knew  them ; 
but  if  a  party,  from  an  indirect  cause,  in* 
stigatcd  a  course  of  proceeding  which  he  must 
know  must  harass  and  vex  a  person,  that 
would  be  sufficient  evidence  of  malice.  Mr. 
Watson  had  a  strong  feeling  upon  the  ques- 
tion of  the  Poor  Law,  and  upon  the  proceed- 
ings taken  upon  it ;  and  then  this  action  was 
most  improperly  brought  against  ten  defen- 
dants, instead  of  against  these  four  magis- 
trates, or  against  the  parish  officers.  There 
certainly  was  an  impression  in  his  mind  that 
there  had  been  injustice. 

Then,  as  regarded  an  attorney,  no  one  ever 
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dreamt  of  brinffiDg  an  action  against  an  attor- 
ney for  having  brought  an  action,  if  he  con- 
ducted himself  fairly  to  his  own  client.  Mr. 
Rodgers  was  living  in  London,  not  ne^ir  these 
persons ;  he  was  applied  to  by  a  man  of  whom 
he  knew  nothing;  but  they  had  a  common 
feeling  upon  the  Poor  Law.  In  the  course  of 
his  business  he  brought  this  action.  There 
was  a  petition  to  the  House  of  Lords,  which 
ought  not  to  prejudice  Mr.  Rodgers's  case  to 
day.  It  was  in  his  favour  to  shew  that  he  did 
attempt  to  get  redress  in  the  House  of  Lords. 
They  would  ask  what  he  really  thought.  Sup- 
pose he  was  a  low  attorney,  and  had  two  good 
actions  thrown  in  his  way,  and  thought  he  had 
got  the  magistrates  on  the  hip,  that  did  not 
shew  malice.  He  must  confess  he  did  not 
think  there  was  a  strongpressure  of  testimony 
against  Mr.  Rodgers.  Then  came  the  second 
count  as  to  maintenance,  the  law  rpon  which 
he  had  already  explained  to  th'  in.  If  they 
should  find  a  verdict  for  the  plaintiff,  in  order 
to  avoid  further  litigation,  he  should  recom- 
mend them  to  divide  the  damages,  giving  some 
small  amount  on  the  first  count,  and  the  sub- 
stantial damages  on  the  others. 

The  same  inquir;^  would  also  be  gone  into 
as  regarded  the  action  brought  by  Sarah  Os- 
borne. They  would  have  to  consider  this  ques- 
tion. If  they  were  of  opinion  that  there  was 
no  instigation  or  no  malice,  then  the  case  of 
the  plaintiffs  fell  to  the  ground  on  that  count ; 
or  if  they  were  of  opinion  there  was  no  malice, 
the  second  count  tell  to  the  ground.  If  they 
were  of  opinion  that  the  plamtiffs  were  en- 
titled to  a  verdict,  then  came  the  question  as 
to  damages,  and  it  seemed  to  him  that  the 
plaintiffs  were  entitled,  with  one  exception,  to 
be  indemnified  for  the  expenses  to  which  they 
had  been  put,  and  that  exception  would  be  the 
91/.  for  the  proceedings  on  the  rule  for  security 
fur  costs. 

The  jury  having  retired  to  consider  their 
verdict,  the  Court  was  adjourned  to  the  Judge's 
lodgings,  and  the  following  verdict  returnea : — 
"  We  find  Watson  guilty  on  all  the  four  counts, 
and  Rodgers  not  guilty.  Damages  660/.,  less 
the  91/. ;  being  4^/.  on  the  secc  jd  count,  and 
40«.  on  the  first  and  third  count  < ;  and  for  the 
defendants  on  the  fifth  coim*  "-^Pecheil  and 
others  v.  ff'atson  and  Rodger^,  Winchester 
Summer  Assizes,  1840. 
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IN  THE  LATE  SESSION  OF  PARLIAMENT. 
No    XVIII. 

solemnization  of  marpiages. 
3  &  4  Vict.  c.  72. 
^n  Jet  to  provide  for  the  Solemnizution  of 
Aiarringet  in  the  DtMtricts  in  or  near  trhich 
the  Parties  reside.       [7/A  August,  IS4().] 

4  G,  4,  c,  76.  6  <5-  7  ^.  4,  c.  86.  7  /^.  4, 
and  \  yict,  r,  1?2.  Certificate  of  notice  not  to 
(te  gran  ted  for  marriage  out  of  the  district  where 
the  parties  dwell,  eact^t  as  hereinafter  enacted. 
—Whereas  by  an  act  passed  in  ihe  fourth  year 


of  the  reign  of  King  Geoi^  the  Foiirth,  inti« 
tuled  "  An  Act  for  amending  the  Lews  respect- 
ing the  Solemnization  of  Marriage  in  England,'' 
it  IS  provided,  that  in  all  cases  where  banns 
shall  have  been  published,  the  marriage  shall 
be  solemnized  m  one  of  the  parish  churches 
or  chapels  where  such  banns  shall  have  been 
published,  and  in  no  other  place  whatsoever: 
And  whereas  by  an  act  passed  in  the  seventh 
year  of  the  reign  of  his  late  Majesty,  intituled 
"  An  Act  for  Marriages  in  England,"  provi- 
sion is  made  for  marriages  intended  to  be 
selemnized  in  England,  after  notice  given, 
according  to  the  forms  authorized  by  the  last- 
recited  act,  which  act  has  been  explained  and 
amended  by  an  act  passed  in  the  first  year  of 
the  reign  of  her  present  Majesty :  And  whereas 
it  is  expedient  to  restrain  marriages  under  the 
said  act  of  his  late  Majesty  from  beinir  solem-  ^ 
nized  out  of  the  district  in  which  one  of  the 

Jarties  dwells,  unless  either  of  the  parties 
wells  in  a  district  within  which  there  is  not 
any  registered  building,  wherein,  under  the 
provisions  of  the  said  act  of  his  late  Majesty, 
as  explained  and  amended  by  the  said  act  of 
her  present  Majesty,  marriage  is  solemnized 
according  to  the  form,  rite,  or  ceremony  the 
parties  see  fit  to  adopt:  Be  it  therefore  de- 
clared and  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  Uiat 
it  is  not  and  shall  not  be  lawful  for  any  super- 
intendent registrar  to  give  any  certificate  of 
notice  of  marriage  where  the  building  in  which 
the  marriage  is  to  be  solemnized,  as  stated  ia 
the  notice,  shall  not  be  within  the  district 
wherein  one  of  the  parties  shall  have  dwelt  fur 
the  time  required  by  the  said  act  of  his  late 
Majesty,  except  as  herein-after  is  enacted. 

2.  /n  what  case  marriage  mag  be  sairmmited 
out  of  the  district  in  which  the  parties  dwell, — 
And  be  it  enacted,  that  it  shall  be  lawfiil  for 
any  party  intending  marriage  under  the  provi- 
sions of  the  said  act  of  his  late  Majesty,  in  ad< 
dition  to  the  notice  re<|uired  to  be  given  by 
that  act,  to  declare  at  the  time  of  giving  such 
notice,  by  indorsement  thereon,  the  religious 
appellation  of  the  body  of  christians  to  which 
the  party  professeth  to  belong,  and  the  form, 
rite,  or  ceremony  which  the  parties  desire  lo 
adopt  in  solemnizing  their  marriage,  and  that, 
to  the  best  of  his  or  her  knowledge  and  belief, 
there  is  not  within  the  district  in  which  ooe  of 
the  parties  dwelh  any  registered  building  in 
which  marriage  is  solemnized  according  to  such 
form,  rite,  or  ceremony,  and  the  district  near- 
est to  the  rebidence  of  that  party  in  which  a 
building  is  registered  wherein  marriage  is  so 
solemnized,  and  the  registered  building  within 
such  district  in  which  it  is  intended  to  solem- 
nize their  marriage ;  and  after  the  expiration 
of  seven  days  or  twenty-one  days,  as  the  case 
may  require,  under  the  said  act  of  his  late  Ma- 
jesty, it  shall  be  lawful  for  the  superintendent 
registrar  to  whom  any  such  notice  shall  have 
been  |*iven  to  issue  his  certificate,  according  to 
the  provisions  of  that  act  ^  and  after  the  issuing 
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of  such  certificate  the  parties  shall  be  at  liberty 
to  solemnize  their  marriaj^e  in  the  refistered 
building  stated  in  such  notice:  Provided  al- 
ways, that  after  any  marriage  shall  have  been 
solemnized  it  shall  not  be  necessary  in  support 
of  such  marriage  to  give  any  proof  of  the  truth 
of  the  fieicts  herein  authorized  to  be  stated  in 
the  notice,  nor  shall  any  evidence  be  given  to 
prove  the  contrary  in  any  suit  touching  the 
validity  of  such  marriage 

3.  Form  of  notice. — And  be  it  enacted,  that 
the  additional  notice  hereinbefore  authorized 
to  be  given  may  be  according  to  the  form  in 
the  schedule  to  this  act  annexed,  or  to  a  like 
effect. 

4.  Persons  making  false  declarations  guilty 
of  perjury, — And  be  it  enacted,  that  every 
person  who  shall  knowingly  and  wilfully  make 
anj  false  declarations  under  the  provisions  of 
this  act,  for  the  purpose  of  procuring  any 
marriage  out  of  the  district  in  which  the  par- 
ties or  one  of  them  dwell,  shall  suffer  the 
penalties  of  peijury :  Provided  always,  that 
no  such  prosecution  shall  take  place  after  the 
expiration  of  eighteen  calendar  months  from 
the  solemnization  of  such  marriage. 

6.  Provision  as  to  marriages  of  members  uf 
the  Society  of  Friends,  and  Jews. — Provided 
always,  and  be  it  enacted,  that,  notwithstan- 
ding any  thing  herein  or  in  the  said  recited 
arts  or  either  of  them  contained,  the  Society 
of  Friends  commonly  called  Quakers,  and  also 

fiersons  professing  the  Jewish  religion,  may 
awfully  continue  to  contract  and  solemnize 
marriage  according  to  the  usages  of  the  said 
society  and  of  the  said  persons  respectively, 
after  notice  for  that  purpose  duly  given,  and 
certificate  or  certificates  duly  issued,  pursuant 
to  the  provision  of  the  said  recited  act  of  bis  | 
late  Majesty,  notwithstanding  the  building  or 
place  wherein  such  marriage  may  be  contrac- 
ted or  solemnized  be  not  situate  within  the 
district  or  either  of  the  districts  (as  the  case 
may  be)  in  which  the  parties  shall  respectively 
dwell. 

6.  Act  may  be  amended  this  Session. — And 
be  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  present 
session  of  rarbament. 


according  to  such  form,  rite,  or  ceremony; 
and  that  the  nearest  district  to  [my  dwelling 
place'],  or  to  [the  dwelling  place  of  the  said 
Martha  Green],  in  which  a  building  is  regis- 
tered wherein  marriage  may  be  solemnized  ac- 
cording to  such  form,  rite,  or  ceremony,  is  the 
[here  insert  the  name  by  which  the  superintend 
dent  registrar's  district  is  designated]  \  and 
that  we  intend  to  solemnize  our  marriage  in 
the  registered  building  within  that  district 
known  by  the  name  of  ihere  insert  the  name  by 
which  the  building  has  been  registered.]  Wit- 
ness my  hand  this  tenth  day  of  August,  one 
thousand  eight  hundred  and  forty. 

(Signed)  James  Smith. 

[The  Italics  in  this  schedule  to  be  filled  as 
the  case  may  be.] 


REPEAL  OF  THE  ATTORNEYS' 
CERTIFICATE  DUTY. 


THE  8CBSDULS  TO  WHICH  THIS  ACT  ABPBRS. 


I,  the  undersigned  and  within-named  James 
Smith,  do  hereby  declare,  that  I,  being  [here 
insert  a  member  of  the  Church  of  England,  a 
Roman  Catholic,  Independent,  Baptist,  Presfiy- 
terian.  Unitarian,  or  iuch  other  description  of 
the  religion  of  the  party],  and  the  within- named 
Martha  Green,  in  solemnizing  our  intended 
marriage,  desire  to  adopt  the  form,  rite,  or  ce- 
remony of  the  [Roman  Catholic  Church,  Inde- 
pendents, Baptists,  Presbyterians,  Unitarian*, 
or  other  description  of  the  form,  rite,  or  cere- 
Mony  the  parties  state  it  to  be  their  desire  to 
adopt]  ;  and  that  to  the  best  of  my  knowledge 
and  belief  there  is  not  within  the  superintendent 
registrar's  district  in  which  [I  dwell],  or  [in 
which  the  said  Murtha  Green  dwells],  any  regis- 
tered building  in  ^hich  marriage  is  solemnized 


Mr.  Editor, 
At  a  time  when  the  hand  of  innovation  is 
recklessly  nruninjgr  away  the  branches  from 
which,  in  days  ofyore,  the  lawyer  gathered  a 
competent  subsistence — when  our  tables  of 
fees  nave  been  sapped  to  mere  skeletons — and 
when  continued  peace  has  dissipated  that  ne- 
cessity which  in  former  times  urged  the  state 
to  commit  acts  of  injustice,  it  becomes  not  less 
the  duty  than  it  b  the  interest  of  every  prac- 
titioner, to  raise  his  voice  against  the  continu- 
ance upon  him  of  a  tax  which  is  equally  absurd 
and  unjust.  The  attorneys'  certificate  duty 
is  what  I  allude  to,  and  I  am  sorry  to  find  its 
obnoxiousness  less  frequently  commented  upon 
by  your  journal  of  late  than  formerly. 

1  have  called  the  imposition  of  the  certificate 
duty  absurd ;  and  who  will  deny  the  absurdity 
of  a  government  arbitrarily  selecting  one  of 
the  most  necessary  branches  of  intel^ent  in- 
dustry,* and  prohibiting  its  exercise  except  on 
payment  of  a  very  considerable  annual  sum  of 
money ;  and  the  same  government  continually 
expressing  its  "  delight  in  honoring  "  the  same 
profession,  by  promoting  its  members  to  sta- 
tions requiring  eminent  abilities  and  virtue  ? 

It  is  but  right  in  a  government  to  retain  to 
itself  the  power  of  granting  periodical  certifi- 
cates of  competency  and  fitness,  where  duties 
as  important  to  its  citizens  as  those  of  the  at- 
torney are  to  be  exercised.  This  the  advocates 
for  repeal  admit,  and,  I  think,  would  in  general 
cheerlully  submit  to ;  it  is  only  of  the  heavy 
duty  against  which  complaint  is  made. 

AxiSthis  I  have  called  unjust.  I  should  be- 
lieve myself  justified  in  calling  it  so  merely 
from  an  abstract  consideration  of  the  prin- 
ciples it  involves.  But,  in  the  present  case,  it 
is  likewise  unjust  on  account  of  its  partiality; 
for  no  class  of  society  ought  to  be  called  upon 
to  contribute  to  the  expenses  of  the  state  more 
than  its  true  quota,  according  to  its  means  and 


*  I  here  speak  of  lawyers  comprehensively 
and  as  a  class,  in  which  I  think  myself  justi- 
fied. O. 
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circiimstanceB.  This,  I  think.  Is  so  obviously 
true,  as  to  produce  intuitive  conviction  of  its 
justness,  on  the  very  mention  of  it ;  and,  ac- 
cording to  it,  there  is  no  reason  why  the  roedi 
cal  faculty  and  the  clerfry  should  not  Cif  any 
profession  is  to  be  taxeci}  each  be  assessed 
upon  a  scale  at  least  as  heavy  as  that  of  the 
attorney.  Yet  the  attorney  alone,  whose  pre- 
sent character  and  whose  calling  mav  fairly 
challenge  comparison  with  either  of  those  of 
the  professions  just  named, — he  alone  is  sub- 
jected, in  the  use  of  his  skill,  to  the  heavy 
and  partial  grasp  of  annual  taxation.  It  is, 
however  (for  reasons  sufficiently  obvious),  in- 
consistent with  the  principles  of  sound  political 
economy  to  tax  the  exercise  of  any  profession ; 
and  therefore  our  object  ought  to  be,  as  it 
really  is,  not  to  introduce  others  into  the 
Stamps  and  Taxes  Office,  but  to  get  out  of  it 
ourselves. 

This  end  is,  I  think,  fairly  within  the  reach 
of  our  united  efforts ;  and  we  have  now  grow- 
ing  facilities  for  uaity  of  effort  not  formerly 
available.  The  various  legal  societies  now 
rapidly  extending  themselves  in  different  parts 
of  the  kingdom  could  hardly  direct  their 
labours  for  the  respectability  ana  independence 
of  the  profession  to  a  more  useful  and  promis- 
ing subject  than  the  repeal  of  the  attorneys' 
certificate  duty;  and  we  are  abundantly  re- 
presented in  Parliament  by  men  who  sufficiently 
sympathise  with  us,  both  from  identity  of  in- 
terest and  of  pursuit.  Let  us  therefore  stimu- 
late their  eloquence  in  our  behalf  by  petitions ; 
and  let  us  do  this  early — at  the  earliest  period 
of  the  next  Session  of  Parliament.  And  to  this 
end  let  the  officials  of  tlie  said  societies  be  put 
into  communication  with  each  other,  in  order 
that  simultaneousness  and  universality  of  peti- 
tioning may  be  promoted ;  for  these  are  abso- 
lutely necessary.  In  union  alone  is  our  strength. 
And,  in  conclusion,  I  will  venture  to  say,  that 
it  is  only  requisite  that  all  should  unite  whose 
wbhes  and  interests  are  opposed  to  it,  to  sweep 
away  for  ever  this  relic  of  the  tyranny  and  in- 
justice of  the  rulers  of  former  times. 


Omkoa. 

[We  have  called  the  attention  of  our  readers 
to  this  subject  times  out  of  number;  and  are 
not  only  willing,  t)ut  in  duty  bound,  to  con- 
tinue the  theme.  Our  correspondents  will  do 
well  occasionally  to  send  us  suggestions  for 
keeping  the  matter  alive,  and  dbcussing  it 
briefly  in  all  its  bearings. 

By  the  last  returns,  it  appears  that  no  less 
than  85,000/.  a-year  is  paid  under  this  impost, 
exclusive  of  the  stamps  on  articles  of  clerkship 
and  admissions,  which,  we  believe,  amount  to 
an  equal  if  not  a  greater  sum.    £o.] 


I  differ  from  "Lex.]'  ante,  p.  2/9,  in  the 
opinion  expressed  by  him,  that  the  feeling  of 
the  profession  is  enlisted  against  him  upon  this 
question.  If  it  be  so,  the  ifeeling  is  founded  in 
ei  ror,  for  the  law  hat,  I  submit,  pretty  clearly 
settled  the  point. — I  admit  that  'tis  the  advo- 
cate's "  duty  to  make  the  best  defence  io  his 
power ;"  but  this  duty  is  controuled  by  the 
duty  which  he  owes  to  the  law,  n.unely, — not  to 
obstruct  its  pure  administration.  The  advocata 
may  enforce  anything  for  his  client,  and  give  it 
in  evidence,  it  being'  pertinent  io  the  issue,  and 
per  Mr.  Justice  Baylfy^  in  Hodgsun  v.  Scarlet, 
I  Dam.  &  Aid.  p.  241,  no  mischief  can  ensue  in 
altoieing  the  pririlege  to  this  extent.  If  it  be 
impertinent,he  is  liable  to  ^tke,  pro stulte  loguio, 
[2  Inst.  p.  123.-5.  Bac.  Ab.  p.  321,J  or  to  im- 
prisoument,  for  beguiling  the  Court  and  the 

Earty,  [3  Edward  I.  c.  28.  5th  report  Criminal 
■aw  Commissioner^.] 

*  The  advocate  is  also  liable  lo  an  action  for 
using  language  injurious  to  private  chiiracter 
without  reasonable  or  probahle  cause,  [I  B«r.  & 
Aid.  p.  232.  See  also  N.  (Z'^)  p.  245. — 4  Bar. 
and  Cr.  p.  473.]  Justice  can  be  purely  admi- 
nistered only  by  the  unobstructed  develope- 
ment  of  the  truth.  The  rules  of  special  plead- 
ing are  essentially  calculated  to  promote  this 
object,  by  which  each  quention  to  be  tried  is 
reduced  to  one  point  or  issue.  In  Courvoisier's 
case  the  issue  was,  "guilty  or  not  guilty."  Let 
us  suppose  that  the  counsel  for  the  prosecution 
remarked  that,  '*  foreigners  first  rob  and  then 
murder,"  and  that  for  the  defence  a  pathetic 
appeal  is  made  to  the  mercy  of  the  jury,  on 
account  of  the  forei;{n  extraction  of  the  pri- 
soner. How  do  either  of  these  observations  bear 
upon  the  issue?  Is  murder  by  n  foreigner  to 
he  dealt  with  more  harshly  or  more  leniently 
than  murder  by  any  other  person  ?  Besides, 
no  fact  was  elicited  by  the  cross-examination 
of  the  witnesses  for  the  crown,  to  impeach 
their  credit  or  to  give  the  prospect  of  shewing 
the  prisoner's  innocence.  Consequently  the 
observations  of  counsel  were  not  pertinent  to  the 
issue, — were  not  fair  remarks  upon  the  evidence 
— were  calculated  to  defeat  the  demands  of 
justice, — and  were  under  the  authorities  quoted 
ille(|[al.  Counsel  have  no  privilege  to  contravene 
the  provisions  of  the  law,  nor  to  destroy  the 
reputation  of  a  credible  witness,  as  the  means 
of  securing  the  acquittal  of  a  man  who  is 
(beyond  all  rational  doubt)  upon  the  pleadings 
and  the  evidence  both  legally  and  morally 
guilty.  I  admit  the  legal  presumption  of  in- 
nocence until  guilt  be  establisheo  ;  but  this 
maxim  does  not  justify  the  attempt  on  the  part 
of  the  advocate,  to  obtain  acquittal  manifestly 
contrary  to  the  law  and  the  facts.  His  duty 
extends  no  further  thap  by  fair  argument  upon 
the  law,  and  the  facts  to  guard  his  client  against 
an  illegal  conviction.  For  a  man  may  he 
morally  guilty  and  yet  not  legally  guilty.  If 
counsel  attempt,  by  observations  not  pertinent 
to  the  issue,  to  obtain  an  acquittal  contrary  to 
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law,  he  subjects  lumself  to  the  penal  and  other 
consequences  of  the  law. 

It  is  said,  custom  supports  the  privilei^e ;  but 
the  law  negatives  the  custom.  Can  a  lawyer 
claim  the  privilen^e  of  obstructing  the  law? 
Tis  the  bounden  duty,  then,  of  the  advocate  to 
shew  that  his  client  is  not  giulty  upon  the  tech- 
nical form  of  the  indictment,  aa  framed  or 
otherwise,  according  to  law,  notwithstanding 
in  so  doing  (as  Lord  Brougham  once  said)  he 
should  ''involve  bis  country  in  confusion.'' 
His  Lordship  in  reply  to  the  Bishop  of  London 
in  a  debate  on  the  10th  of  August,  said  :  The 
privilege  is  that  on  which  truthin  the  elucidation 
of  every  case  and  the  prevention  of  the  grossest 
injustice  depended.  This  is  true,  in  some,  but 
not  in  all  cases.  Suppose  in  Courvoisier's  case 
(then  referred  to),  the  prisoner's  counsel  had 
persuaded  the  jury  to  discredit  the  prosecutor's 
witnesses,  is  it  his  Lordship's  opinion  that  an 
acquittal  would  have  been  more  consistent  with 
truth  and  justice  than  a  conviction  ?  It  cannot 
be  justified  upon  any  principle  of  law,  morality, 
or  fair  dealing,  that  an  advocate  should  assert 
his  conviction  of  a  man's  moral  innocence,  or 
make  injurious  reflections  upon  private  charac- 
ter, in  order  to  delude  the  court  and  the  jury, 
and  ensure  the  acquittal.of  a  prisoner,  when  his 
confession  or  evidence  adduced  against  him 
necessarilly  raises  the  assurance  in  the  advo- 
cate's mind  of  his  guilt  both  upon  principle 
and  authority.  I  submit,  an  advocate  in  the 
performance  of  that  duty  which  he  owes  to  his 
client,  has  no  right,  no  privilege  to  disobey  the 
law.  This  is  a  subject  of  great  importance  to 
the  public,  more  especially  to  the  legal  profes- 
sion,  from  the  chief  justice  upon  the  bench  to 
the  youngest  attorney  upon  the  law  list,  and  all 
should  unite  to  uphold  the  first  maxim  of  our 
profession.    "Fiatjustitia,  mat  cmlum** 

W.  W, 


TRANSFER  OF  MORTGAGE  STAMP. 

In  reply  to  the  enoulry  at  p.  332,  ante^  by  "A 
Country  Solicitor,^'  as  to  the  proper  stamps  to 
be  used  on  the  transfer  of  a  mortgage  where 
there  u  a  farther  advance;  I  beg  to  refer  him 
to  the  case  of  Doe  dem.  Bartletf  v.  Gray,  4 
Nev.  &  iMan.  719;  wherein  it  was  decided, 
under  3  0.  4,  c.  117>  that  in  such  a  case  the 
transfer  stamp  does  not  apply,-*--that  it  is  a  new 
mortgage  for  the  additional  sum,  and  the  pro- 
gressive duty  of  IL  is  sufficient;  also  to  the 
case  of  Doe  dera.  Barnes  v.  Roe,  4  Bing.  N. 
C.  737,  where  it  was  held  that  an  ad  valorem 
stamp  upon  the  furUier  sum  is  sufficient,  triM- 
out  any  deed  stamp, 

'  R  H  R. 

See  reports  of  the  first  case  above  referred 

to.  3  Ad.  &  £1.  89 1  and  of  the  second  case, 

6  Scott,  625. 

D.  O. 

[We  have  received  letters  on  the  same  sub- 
ject from  H. ;  A.  J  and  T.  W.  W.  The  latter 
refers  also  to  the  case  of  Lant  v.  Pease,  3  Nev. 
&  P.  329.] 


LOCAL  AND  PERSONAL  ACTS, 

DBCLARBD  PUBLIC, 
AND  TO  BE  JUDICIALLT  KOTICBD. 

3  &  4  Vict. 

Cap.  1. — Ao  act  to  enable  the  Chard  Canal 
Company  to  raise  further  monies,  and  to 
amend  the  act  relating  to  the  same  canal. 

Cap.  2. — An  act  to  amend  the  act  relating  to 
the  Chester  and  Birkenhead  Railway,  and 
to  raise  a  further  sum  of  money  for  the 
purposes  of  the  said  undertaking. 

Cap.  3. — An  act  to  enable  the  ^^heffie1d  and 
Rotherham  Railway  Company  to  raise  a 
further  sum  of  monev ;  and  to  amend  the 
act  relating  to  the  said  railway. 

Cap.  4. — ^An  act  to  enable  the  Lancaster  and 
Preston  Junction  Railway  Company  to  raise 
a  further  sum  of  money ;  and  to  amend  the 
act  relating  to  such  railway. 

Cap.  5. — An  act  to  enable  the  North  Union 
Railway  Company  to  raise  a  further  sum 
of  money. 

Cap.  6. — An  act  to  enable  the  Liverpool  East 
India  Warehouse  Company  to  sue  and  be 
sued  in  the  name  of  the  c'hairman,  deputy 
chairman,  or  any  one  of  the  directors  of  the 
said  company;  and  for  other  purposes  re- 
lating thereto. 

Cap.  7> — An  act  to  amend  an  act  passed  in  the 
first  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  intituled.  An 
act  for  providing  additional  burying  ground 
for  the  pari^th  of  Saint  Mary  Rotherhithe, 
in  the  county  of  Surrey ;  and  for  enabling 
the  rector  of  the  said  parish  to  grant  build- 
ing leases  of  the  glebe  lands  belonging  to 
the  said  rectory ;  and  for  other  purposes. 

Cap.  8. — An  act  for  establishing  a  general 
cemetery  for  the  interment  of  the  (lead  in 
the  city  and  borough  of  Winchester  in  the 
county  of  Southampton. 

Cap.  9.-^An  act  to  amend  and  enlarge  the 
powers  and  provisions  of  an  act  passed  in  the 
twenty-eighth  year  of  the  reign  of  his  Ma- 
jesty king  George  the  Second,  for  building 
a  chapel  in  the  town  of  Wolverhampton  in 
the  county  of  Staflford. 

Cap.  10. — ^An  act  for  the  more  easy  and  speedy 
recovery  of  email  debts  withiu  the  towns 
and  boroughs  uf  Brighton  and  New  Shore- 
ham,  and  other  places  or  parishes  adjacent 
or  near  thereto,  in  the  county  of  Sussex. 

Cap.  U. — An  act  for  making  a  turnpike  road 
from  West  Kennet  to  Amesbury,  in  the 
county  of  Wilts,  with  branches  therefrom. 

Cap.  12. — An  act  for  the  better  lighting  with 
gas  the  city  of  Edinburgh  and  town  of  Leith, 
and  places  adjacent ;  and  for  other  purposes 
relating  thereto. 

Cap.  13. — An  act  for  enabling  the  Edinburgh 
Gas  Light  Company  more  effectually  to  light 
with  gas  the  town  of  Leith,  the  vicinity 
thereof,  and  other  places  in  the  county  of 
Edinburgh  ;  and  for  altering  and  enlarging 
the  powers  of  the  said  company. 

Cap.  14. — An  act  to  enable  the  Arbroath  and 
Forfar  Railway  Company  to  raise  a  further 
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sum  of  money,  and  otherwise  to  amend  and 
en1ar|(e  the  powers  and  provisions  of  the  act 
relating  to  the  Arbroath  and  Forfar  railway. 

[To  be  conihnuel.'} 
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ftauie  of  lorlrtf. 

MARRIAGE  IN  SCOTLAND. — REAL  B8TATB. — 

LROITIMACr. 

j4  person  born  before  the  marriage  of  his 
parents,  though  subsetfuentty  legitimated  in 
Scotland  by  their  marriage  there,  ami  thus 
rendered  capable  of  succeeding  as  heir  to 
his  father  tn  that  country,  will  hnve  his 
personal  status  of  legitimacy  acknowledged 
in  England;  but  cannot,  in  virtue  of  such 
acquired  legitimacy,  succeed  to  real  estate 
here. 

This  was  a  writ  of  error,  ori^nally  brought 
on  a  judgment  given  by  the  Court  of  King's 
Bench,  on  a  special  verdictt  which  stated^  in 
substance,  that  William  Birtwhistle,  being 
seised  in  his  lifetime  in  his  demesne  as  of  fee 
of  and  in  one  undivided  third  part  of  and  in 
the  premises  mentioned  in  the  declaration, 
died  so  seised  on  the  12th  May,  1819,  with- 
out leaving  any  issue  of  his  body ;  that  all  the 
brothers  of  the  said  William  Birtwhistle  had 
died  in  his  lifetime,  unmarried,  and  without 
issue,  except  Alexander,  who  married  and  had 
issue  in  the  manner  hereinafter  mentioned; 
that  the  said  Alexander  Birtwhistle  went  from 
England  to  Scotland  in  the  year  1790,  and 
became  domiciled  there,  and  dwelt  there  until 
the  time  of  his  death ;  that  one  Mar^  Purdie 
was  also  a  person  dwelling  and  domiciled  in 
Scotland  during  the  whole  time  that  the  said 
Alexander  Birtwhistle  was  domiciled  there, 
and  the  said  Alexander  Birtwhistle  did  there 
cohabit  with  the  said  Mary  Purdie,  and  did 
beget  upon  her  the  said  John  Birtwhistle  (the 
plaintiff  in  error),  who  was  their  only  son,  and 
was  born  in  Scotland  on  the  15th  May,  1799 ; 
that  on  the  6th  May,  1805,  the  »aid  Alexander 
Birtwhistle  and  Mary  Purdie  were  married  in 
Scotland,  according  to  the  laws  of  Scotland ; 
and  on  the  5th  February,  1810,  the  said 
Alexander  Birtwhistle  dieci  in  Scotland,  seised 
to  him  and  his  heirs  of  divers  lands  and  tene- 
ments there  situate,  leaving  the  said  John 
Birtwhistle  him  surviving,  who  after  the  death 
of  his  father  was  duly,  according  to  the  law  of 
Scotland,  served  heir  to  the  said  lands  and 
tenements  of  the  said  Alexander  Birtwhistle, 
and  now  holds  and  enjoys  the  same  in  his 
own  right,  having  from  the  time  of  his  binh 
hitherto  remained  in  Scotland  and  been  domi- 
ciled there ;  that  if  the  marriage  of  the  mother 
of  a  child  with  the  father  of  such  child  takes 
place  in  Scotland,  such  ciiild  born  in  Scotland, 
*'  if  begotten  and  born  while  such  father  and 
mother  respectively  were  unmarried,  and  if 
they  respectively  continued  unmarried  from 
the  time  when  such  child  was  begotten  until 
their  intermarriage,"  is  equally  legitimate  bv 


the  law  of  Scotland  with  children  bom  after 
the  marriage,  for  the  purpose  of  taking  land, 
and  every  other  purpose,  &c.  The  question 
was  whether  he  could,  as  heir  of  the  father, 
take  possession  of  the  lands  in  England.  The 
case  was  argued  by  Mr.  (now  Lord  Chief  Jus- 
tice) Imdal  and  by  Mr.  Caurtenay,  for  the  de- 
fendant; and  the  Court,  consisting  of  Lord 
Chief  Justice  Mbott  (afterwards  Lord  Tenter'- 
deh)y  and  Justices  Bay  ley,  Holroyd,  and  Little* 
dtile,  gave  judgment  for  the  defendant.^  The 
present  writ  of  error  was  then  brought,  and 
the  matter  was  argued  in  1830,  before  the 
Judges,  and  a  question  was  put  to  them,  and 
they  took  time  to  consider  it.  Lord  Chief 
Baron  jllexander  subsequently  delivered  their 
unanimous  opinion  against  the  ri^ht  of  the 
person  claiming  as  heir ;  and  Lords  BrtMg-kmm 
and  Lyndhurst  afterwards^  intimated  their 
doubts  on  the  subject,  and  desired  that  the 
case  should  be  a  second  time  argued  at  the 
Bar  of  this  House.  A  second  argument  ac- 
cordingly took  place  in  July  1839,  by  Mr.  v^/- 
torney  General  for  the  plaintiff  in  error,  and  by 
Mr.  Dumpier  for  the  defendant  in  error.  The 
Judges  present  at  the  second  argument  were. 
Lord  Chief  Justice  llndal,  Mr.  JusUce  fVa- 
ghan^  Mr.  Baron  Parke,  Mr.  Justice  Bosun^ 

Xuet,  Mr.  JuAiice  Patteson,  Mr.  Baron  Gurmey^ 
Ir.  Justice  fFilUams,  Mr.  Justice  Coleridge^ 
Mr.  Justice  Colt/nan^  and  Mr.  Justice  Maute. 
The  Judges  took  time  to   consider  thdr 
opinion,  which  was  afterwards  delivered  by 

Lord  Chief  Justice  Tindal,  to  this  effect  :-* 
jd.  went  from  England  to  Scotland,  and  was 
domiciled  there,  and  so  continued  for  many 
years  till  the  time  of  his  death.  j4  cohabited 
with  A/.,  an  unmarried  woman,  during  the 
whole  period  of  his  residence  in  Scotland,  and 
had  by  her  a  son,  B.,  who  was  bom  in  Soot- 
land.  Several  years  after  the  birth  of  B.,  who 
was  the  only  son,  /4,  and  M,  were  married  in 
Scotland  according  to  the  laws  of  that  country. 
By  the  laws  of  Scotland,  if  the  marriage  of  the 
mother  of  a  child  with  the  father  of  such  child 
takes  place  in  Scotland,  such  child  bom  in 
Scotland  before  the  marriage  is  equally  legiti- 
mate with  children  born  after  the  marriage, 
for  the  purpose  of  taking  land,  and  for  e^rry 
other  purpose.  ^.  died  seised  of  real  estate 
in  England,  and  intestate.  And  your  Lord- 
ships  tound.  upon  the  foregoing  state  of  facts, 
this  question,  viz. — Is  B,  entitled  to  such  pro- 
perty as  the  heir  of  j4.^  And  in  answer  to 
the  question  so  proposed  to  us,  I  have  the 
honour  to  state  to  your  Lordships  that  it  is 
the  opinion  of  all  the  Judges  who  heard  the 
arguments,  that  B,  is  not  entitled  to  such  pro* 
perty  as  the  heir  of  ^.,  and  the  grounds  and 
foundation  upon  which  our  opinion  rests  are 
briefly  these : — That  we  hold  it  to  be  a  rule  or 
maxim  of  the  law  of  England,  with  respect  to 
the  descent  of  land  in  England  from  father  to 
son,  that  the  son  must  be  born  after  actual 
marriage  between  his  father  and  mother — that 
this  is  a  rule  Juris  posit ivi,  as  are  all  the  lam 


»  See  5  Barn.  &  Cress.  438,  et  sea. 
b  See  2  Clark  &  FinneUy,  571. 
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wbich   rei^alate  succession  to  real  property, 
thU  particular  rule  having  been  framed  for 
the  direct  pnrpose  of  excluding,  in  the  descent 
of  land  in  England,  the  application  of  tbe  rule 
of  the  civil  and  canon  law,  by  which  the  sub- 
sequent   marria^    between  the   father  and 
mother  was  held  to  make  the  son  bom  before 
niarriafire  le^^timate ;  and  that  this  rule  of  de- 
scent, being  a  rule  of  positive  law  annexed  to 
the  land  itself,  cannot  be  allowed  to  be  broken 
in  upon  or  disturbed  by  the  law  of  the  country 
where  tbe  claimant  was  bom,  and  which  may 
be  allowed  to  frovem  his  personal  statui  as  to 
lef^timacy  upon  the  supposed  ground  of  the 
comity  or  nations.   In  the  Mirror  of  Justices,<^ 
it  is  said  that  **  the  common  law  only  taketh 
him  to  be  a  son  whom  the  marriage  proveth 
to  be  so ;"  and  Glanville  says,  that  no  person 
bom  out  of  lawful  wedlock  can  be,  in  tbe 
1^1^  sense  of  tbe  term,  an  heir;  and  in  the 
writ  of  inquiry  as  to  bastardy  given  by  \xunfi 
the  Archbisbop  is  directed  to  inquire  wliether 
A  ^.  is  '*  a  bastard  bom  before  the  marriage 
of  his-  mother  "    Soon  after  the  Statute  of 
Merton,  tbe  question  of  bastardy  ceased  to  be 
sent  to  tbe  Bishops,  and  came  to  be  decided 
in  the  King's  Courts.    At  the  time  of  the 
passing  of  that  statute,  Normaudjr,  Aquetatoe, 
and  Anjou.  were  under  the  allegiance  of  the 
King  of  England.    Many  of  the  nobles  had 
lan^e  possessions  in  those  provinces.    Those 
bom  in  them  were  natural-bom  subjects,  and 
could  inherit  land  in  England.   Many  of  those 
who  attended  at  the  Parliament  at  Merton  held 
large  possessions  abroad.   In  those  possessions 
an  ante  naius  could  succeed  as  heir  on  the  sub- 
sequent marriage  of  his  parents ;  but  notwith- 
standing that  circumstance,  no  exception  what- 
ever is  made  in  their  favour  in  the  Statute  of 
Merton ;  and  Lord  Coke,  referring  to  the  an- 
cient law  of  England,  distinctly  states,®  that 
William  the  Conqueror,  though  legitimated  in 
Normandy  by  the  subsequent  marriage  of  his 
father  and  mother,  was    not   legitimate    in 
England.    Such  being  the  law  of  this  country, 
the  question  is  whether  the  law  of  any  other 
country  can  be  let  in  to  control  or  modify  it. 
It  is  quite  true,  that  the  English  law  will  re^ 
cognize  the  personal  iiatus  conferred  by  a  sub- 
sequent marriage  on  a  child  previously  born ; 
but  it  does  not  follow  that  the  English  law  must 
therefore  adopt  all  the  conclusions  and  conse- 
quences of  that  marriaj^e  which  hold  good  in 
the  country  where  that  marriage  was  cele- 
brated.   The  distinctions  relating  to  personal 
status,  and  to  personal  and  real  contracts,  are 
universally  known;  and  no  one  can  contend 
that  England  is  bound  to  surrender  its  own 
laws  relating  to  the  succession  to  landed  pro- 
perty and  to  adopt  those  of  anv  other  country. 
For  the  purpose  of  inheriting  land  in  England 
it  is  not  sufficient  that  a  man  is  legitimate :  he 
must  further  prove  that  he  was  bom  after  an 
actual  marriage  between  his  parents.    On  the 
whole,  theretore,  the  Judges  are  of  opinion 

«  Page  70. 
d  Bk.  7,  c.  14. 
•  2  Inst.  98. 


that  B,  is  not  entitled  to  the  real  property  as 
the  heir  of  ^. 

The  Lord  Chancellor  and  Lord  Brougham 
having  severally  declared  the  obligations  of  the 
House  to  the  Judges  for  the  verv  great  assistance 
derived  from  their  able  opinions,  the  further 
consideration  of  the  matter  was  adjourned. 

On  the  lOth  of  August,  the  case  stood  for 
judgment.  Lord  Brougham  then  intimated 
that  the  doubts  he  had  felt  when  the  case  was 
before  the  House  on  the  previous  occasion  had 
not  been  removed.  He  thought  that  the  only 
effect  of  the  statute  of  Merton  was  merely  to 
affirm  that  ante  nati  were  not  entitled  to  inherit, 
without  saying  whether  by  the  common  law 
they  were  legitimate  or  not,  it  did  not  there- 
fore preclude  them  from  inheriting  when  l^i- 
timacy  had  been  conferred  upon  them.  To 
affirm  the  judgment  of  the  court  below  would 
be  to  declare  that  the  law  or  custom  .of  this 
country  with  respect  to  the  inheritance  of  real 
property  was  a  something  inherent  in  the  land, 
— was  a  quality  of  the  land  itself,— and  not  of 
the  clidmant.  The  question  as  to  the  status  of 
William  the  Conqueror  ivas  not  very  important, 
for  whether  he  took  by  the  will  of  Edward  the 
Confessor,  or  by  tbe  strength  of  his  own  sword, 
his  legitimacy  was  a  matter  of  little  value. 
The  privileges  granted  by  our  law  to  tbe 
bastard  etgni  seemed  by  analogy  to  favor  the 
doctrine  that  the  status  of  the  person  being 
once  established,  the  title  to  inheritance  fol- 
lowed. Here  the  status  was  estabUshed  by  the 
Scotch  law  and  recognised  by  our  own.  The 
cases  of  Sheddon  v.  Patrick,  and  the  Strathmore 
case,  seemed  to  have  decided  that  notwith- 
standing bastardy  might  be  indelible  by  the 
law  of  the  country  where  the  property  lay,  that 
law  must  bend  to  the  law  of  the  country  of  the 
party's  domicile.  By  the  latter  law  the  party 
here  was  legitimate,  and  being  so  there,  he  was 
so  all  the  world  over.  Then  did  not  inherita- 
bility  follow  this  legitimacy?  To  say  that  the 
common  law  required  more  than  legitimacy  for 
the  purpose  of  inheriting  real  estate,  was  to 
say  that  it  admitted  a  person  to  be  legitimate 
for  bU  other  purposes,  and  yet  not  for  that. 
He  had  alreadjr^  very  fully  expressed  his  opi- 
nions as  to  the  mconvenience  of  acting  on  such 
a  doctrine,  and  having  now  stated  what  oc- 
curred to  him  upon  the  able  observations 
recently  delivered  by  the  Judges,  he  should 
merely  add  that,  with  his  present  opinions,  he 
could  not  himself  move  that  judgment  be 
entered  for  the  defendant  in  error;  but  he 
would  add  that  if  anv  of  their  Lordships  made 
that  motion  he  should  not  oppose  it. 

llie  Lord  Chancellor  hacT  heard  the  second, 
but  not  the  first  argument  of  this  case  at  their 
Lordships'  Bar.  He  fully  concurred  with  the 
Judges,  and  was  satisfied  with  the  grounds  on 
which  they  had  put  their  opinion.  He  should 
therefore  move  tnat  the  judgment  of  the  House 
be  given  for  the  defendant  in  error. 

Ordered  accordingly. — Doe,  on  the  demise  of 
John  Birtwhistle,  plaintiff  in  error— ^^iMst 
Fardill,  defendant  in  error. 

'  2  Clark  &  F.  671. 
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fBin  C^jmcenor'if  Court. 

PIRACY. — INJUNCTION. 

jlcgnieicence  on  the  part  of  a  trttder,  com- 
plaining of  an  alleged  piracy  by  the  frau* 
dulent  ttee  of  his  marki  itaeufficient  reaton 
against  the  grant  of  an  injunction  to  restrain 
the  use  of  such  marks,  and  the  complainant 
will  be  Uft  to  establish  his  right  at  law. 
The  plaintiff  in  this  case  is  Mr.  Crawshay, 
the  lar|?e  iron-founder  and  merchant ;  and  the 
defendant  is  Mr.  Alderman  Thomj^son,  who  is 
also  the  proprietor  of  extensive  iron  works. 
The  plaintiff  complained  that  for  many  yean 
he  had  been  in  the  habit  of  asing  a  particular 
mark  in  stamping  his  iron  for  exportation,  this 
mark  consisting  of  the  letters  W.  C. ;  and  that 
the  defendant  for  the  purpose  of  fraudulently 
imposing  upon  the  public,  and  to  induce  them 
to  suppose  that  his  goods  were  those  of  the 
plaintiff,  had  colorablv  adopted  the  same  mark, 
and  particularly  in  the  iron  exported  by  him 
to  Turkey.  He  stated  that  he  had  repeatedly 
warned  the  defendant  against  this  abuse  of  his 
credit,  but  finding  his  applications  of  no  airail, 
he  had  been  compelled  to  file  his  bill,  and  now 
moved  for  an  injunction  to  restrain  the  defen- 
dant from  continuing  the  fraud  imputed  to 
him.  The  defendant  denied  altogether  the 
charge  imputed  to  him,  and  produced  in  Court 
plates  representing  the  marks  used  by  himself 
and  the  plaintiff,  and  also  pieces  of  iron 
stamped  with  the  respective  marks  for  the 
purpose  of  shewing  their  distinct  character. 

Jficob  and  ff^igram,  for  the  pldntiff. — It  was 
highly  important  to  the  plaintiff  that  no  im- 
proper use  should  be  made  of  any  marks  used 
by  nim  to  designate  his  iron.  Having  suc- 
ceeded in  obtaining  one  of  a  peculiar  quality, 
his  goods  became  much  sought  after,  and  if 
his  purchasers  were  imposed  upon  by  a  frau- 
dulent article,  and  thus  induced  to  take  goods 
of  an  inferior  description,  he  would  not  only 
suffer  an  immediate  loss  by  being  supplanted 
in  the  market,  but  might  sustain  an  irreparable 
injury  by  having  his  established  name  from 
time  to  time  called  into  question  through  the 
dbappointment  of  those  who  had  been  de- 
ceived into  the  purchase  of  iron  of  an  inferior 
Quality  under  tne  notion  of  the  mark  being 
tnat  of  the  plaintiff.  Much  correspondence 
had  taken  place  on  this  subject  between  the 

Elaintiff  and  defendant,  and  considerable  time 
ad  thus  been  consumed,  but  as  this  had  oc- 
curred from  a  laudable  desire  on  the  part  of  the 
pluntiff  to  avoid  litigation,  it  ought  not  to 
operate  to  his  prejudice. 

K.  Bruce,  Richards,  and  Roupell,  for  the 
defendants. — ^There  must  be  an  actual  copying, 
coupled  with  a  fraudulent  intention;  but  so 
far  from  this  being  the  case,  the  mark  used  by 
the  defendant  was  not  only  different  from  that 
of  the  plaintiff,  the  letters  W.  O  being  the 
mark  or  the  one,  while  W.  C.  was  that  of  the 
other;  but  the  mark  used  by  the  defendant 
was  an  old  mark,  well-known  throughout  the 
whole  trade,  was  originally  brought  from  Russia, 
and  had  been  in  use  many  years.  It  was  id- 
leged  that  this  mark  was  a  colourable  ran- 
representation  of  that  used  by  the  plaintiff^ 


and  that  it  was  used  for  the  purpose  of  de- 
frauding the  plaintiff;  but  W.  O.  is  not  W.  C^ 
and  from  the  specimens  produced  to  the  Court, 
it  is  quite  clear  there  is  a  marked  disUnctioo 
between  the  two  marks.  It  is  also  the  doc- 
trine of  a  Court  of  Equity,  that  if  a  party 
complains  of  the  infringement  of  a  patent,  or 
of  the  improper  use  of  an  invention,  to  which  he 
claims  an  exclusive  right,  he  is  bound  to  apply 
to  the  Court  immediately,  otherwise  he  mn/t 
first  establish  his  right  at  law ;  and  the  defen- 
dant had  no  desire  to  prevent  the  plaintiff  from 
bringing  his  action  and  trying  his  ri|[^ht  before 
any  jury  of  any  county  lie  might  choose,  or 
even  before  a  Welsh  jury. 

Jacob,  in  reply. — ^There  were  no  marks  of 
this  description  known  till  the  year  1830. 
The  defendant  says  they  are  original  Rossian 
marks,  but  if  they  were  so,  they  would  have 
been  in  more  general  use,  whereas  it  is  proved 
they  were  not  known  till  vrichin  the  last  three 
or  four  years.  It  had  also  been  stated  that 
the  marks  had  been  in  use  for  several  years, 
but  not  a  single  date  was  given  to  shew  when 
they  were  first  used.  Certain  dies  were  also 
handed,  and  it  would  have  been  easy  to  shew 
when  they  were  made,  but  not  a  tittle  of  in- 
formation was  pven  on  this  point.  The  de- 
fence set  up  is  sheltered  under  intentional 
evasion — an  intentional  omission  of  dates  and 
a  suppression  of  material  facts.  With  regard 
to  the  question  of  acquiescence  it  is  not  de- 
serving of  the  least  consideration,  for  even  if 
delay  had  occurred  previous  to  the  adoption 
of  legal  proceedings,  the  plaintiff  cannot  be 
damnified. 

In  cases  where  tune  has  elapsed  with  partial 
acquiescence,  and  works  have  been  erected  tx 
considerable  expense;  or  when  a  man  has 
half  built  a  house  before  an  injunction  has 
been  applied  for,  the  Court  has  sonettmes 
refused  to  interfere,  because  considerable  loss 
might  accrue  in  consequence  of  the  party  not 
pursuing  his  right  sooner ;  but  in  this  case 
there  is  no  such  ground  of  complaint,  and  the 
correspondence  between  the  parties  soflicienUy 
accounts  for  any  apparent  delay  that  may  have 
taken  place. 

The  yice  Chancellor. — ^The  question  is  whe- 
ther the  Court  on  the  affidavits  that  have  been 
read,  should  at  once  interfere  by  injunction, 
or  whether  I  shotdd  abide  by  the  ordinary 
rules  of  the  Court,  and  wait  until  the  plaintiff 
has  established  his  titie  at  law.  The  plaintiff's 
title,  as  shewn  by  the  affidavits,  did  not  com- 
mence before  1834.  He  says  that  his  father 
and  grandfather  carried  on  the  works  for  many 
years  previously,  but  there  is  nothin|i^  to  shew 
a  title  except  the  personal  usage  of  the  plain- 
tiff when  he  became  the  owner  of  the  woncs,  in 
1834.  It  was  impossible  not  to  feel  some 
surprise  at  the  i4»parent  inconsistency  of  the 
plamtiff 's  statements  with  respect  to  the  length 
of  time  during  which  the  marks  had  been  UMd, 
for  he  says  that  he  first  became  entitled  to  the 
works  in  1834,  and  yet  that  he  had  used  the 
marks  for  many  vears  prior  to  1837 ;  no  doubt 
he  meant  to  reier  to  what  had  been  done  by 
his  father  and  those  in  possession  of  the  works 
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before  htm.  The  Itf^l  ri/^ht,  then,  to  use  the 
mark  W.  C,  only  commenced,  as  I  understand 
it,  in  1834,  and  no  other  foundation  is  shewn 
for  the  l*»^l  title.  It  appears  by  the  def.in- 
dant's  affidavits,  that  in  1836,  iron  was  first 
imported  into  Turkey,  with  the  marks  W.  C, 
which  was  about  two  years  after  the  right  first 
began,  and  that  the  plaintiff  was  aware  shortly 
afterwards  of  the  marks  bein;;  used.  The 
correspondence  which  then  took  place  is  not 
set  forth,  but  from  the  circumstances  stated.  I 
must  suppose  that  in  March  or  April  1837,  the 
plaintiff  first  heard  of  the  invasion  of  hia  ri^ht. 
The  plaintiff  wrote  in  very  harsh  terms,  and 
from  the  language  of  his  letters,  it  is  evident 
he  was  much  excited  upon  the  subiect. 

In  1838,  there  was  again  a  complaint  alleged 
which  led  to  a  correspondence  in  March  1839. 
The  language  there  used  by  the  plaintiff  was 
very  strong,  but  still  no  steps  were  taken  to 
enforce  his  ri^ht.  In  July  1840,  the  plaintiff 
fil&c  his  bill,  m  which  he  refers  to  a  discovery 
made  in  the  preceding  month  of  June  of  the 
marks  being  improperly  used,  as  if  that  were 
the  first  time  tnat  he  had  any  knowledge  of 
the  marks  having  been  so  used,  when  it  is 
dear  that  his  attention  was  directed  to  the 
subject  in  1837-  After  so  long  a  time  has 
elapsed  between  the  first  discovery  of  the  al- 
leged piracy  and  the  application  to  prevent  its 
continuance,  the  acquiescence  being  as  long 
as  the  plaintiff  had  been  in  possession  of  the 
title  previous  to  the  discovery  of  the  fraud 
charged,  I  he  Court  was  now  called  upon  to  inter- 
fere by  injunction.  On  looking  also  at  the  pa- 
pers which  have  been  laid  before  me,  containmg 
copies  of  the  marks,  and  at  the  pieces  of  bar 
iron  produced,  there  appears  to  me  a  clear 
and  marked  distinction  between  them  and  the 
marks  used  by  the  defendant,  though  perhaps 
after  the  bar-iron  has  been  exposed  to  the 
weather,  by  the  time  it  arrives  in  Turkey,  the 
sharp  points  may  be  worn  off,  and  then  the 
marks  may  appear  similar.  Under  these  cir- 
cumstances I  am  unwilling  to  grant  an  injunc- 
tion, and  the  motion  must  stand  over  to  give 
the  plaintiff  an  opportunity  of  establishing  his 
title  at  law,  with  liiierty  for  both  parries  to 
apply. 

Crawskajf^.  Tkompson,  August  7th,  1840. 

tSiuttvCt  IBenrti* 
[Before  the  Four  Judges.] 

BANKRUFTCT. — SALE  OP  GOODS. 

Goods  tent  on  sale  or  return  are  not  t»  be 
considered  as  sold  and  delivered,  till  the 
person  to  v  horn  they  are  so  sent  has  exer^ 
cised  his  option  as  to  keeping  them  ;  and  if 
before  he  has  done  so  he  becomes  bankrupt, 
such  goods  urill  not  pass  to  his  assignees, 
Thiv  was  an  action  of  trover.    The  defen- 
dants pleaded  that  the  goods  were  sold  to  a 
trader  before  his  bankruptcy ;  that  be  became 
bankrupt;  that  they  were  appointed  hts  as- 
signees ;  and  that  afterwards  the  goods  in  ques- 
tion were  delivered  to  them,  the  assignees,  in 
pursuance  of  the  bargain  and  sale  between  the 
plaintiff  and  the  bankrupt.    The  replication 


admitted  a  bargain  with  the  bankrupt,  but  put 
in  issne  the  sale  and  delivery.  It  was  proved 
at  the  triul  that  the  goods  in  question  were  de« 
livered  to  the  bankrupt  a  short  time  before  his 
bankruptcy,  on  a  contract  for  sale  or  return; 
and  this  it  was  contended  did  not  vest  in  him 
any  property  in  the  goods  until  after  he  should 
have  declared  that  be  meant  to  keep  them, 
which  declaration  he  had  not  made  when  the 
bankruptcy  took  place.  A  verdict  was  re- 
turned for  the  plaintiff.  A  rule  had  since  been 
obtained  for  a  new  trial. 

Mr.  Alexander  shewed  cause  against  the 
rule. — There  was  no  sale  or  delivery  of  the 
goods  in  this  case,  so  as  to  divest  the  plaintiff 
of  the  property  in  them,  and  to  vest  it  in  the 
bankrupt  or  his  assignees.  This  case  must  be 
governed  by  that  of  Gibson  v.  Bray^^  where  it 
was  held,  under  circumstances  similar  to  the 
present,  (hat  the  goods  were  not  the  goods  of 
the  bargainee,  as  he  had  not  time  to  determine 
whether  he  would  keep  them  or  not.  Delawny 
v.  Barker^  Howfi  v.  Palmer,^  Bianchi  v.  Nash,^ 
and  Coleman  v.  Gibson,^  are  all  cases  in  which, 
tlioujrh  the  point  itself  is  not  absolutely  deter* 
mined,  the  opinion  of  the  judges  is  strongly 
expressed  upon  it.  Scott  v.  Pettit,^  will  be 
cited  on  the  other  side.  But  that  case  is  not 
in  point,  for  there  the  sale  of  the  goods  was 
complete,  and  the  only  question  was,  whether 
under  the  circumstances  there  had  l>een  a  per<« 
feet  delivery  of  them,  so  as  to  put  an  end  to 
tlie  right  of  the  consignors  to  stop  in  transitu* 

Mr.  Kellj/,  in  support  of  the  ruIe.^-This  ac- 
tion will  not  lie. —  There  must  have  been  a  sale 
to  the  bankrupt,  even  though  it  was  a  sale  upon 
some  condition,  such  as  that  there  should  be  a 
power  to  him  of  returning  the  goods  if  he  dis* 
approved  of  them.  Under  such  a  sale  he 
would  have  a  clear  right  over  the  goods.  The 
assignees  have  the  same  right  as  the  bankrupt. 
This  is  not  like  a  case  of  stoppage  in  transitu. 
Here  the  goods  were  in  the  corporal  possession 
of  the  bankrupt.  The  cases  cited  on  the  other 
side  are  inapplicable.  They  go  to  the  question 
whether  the  goods  were  in  the  reputed  order 
and  disposition  of  the  bankrupt.  Gibson  v. 
Bray,  is  most  particularly  a  case  of  that  sort. 
The  question  here  is  whether  this  was  a  sale  or 
not.  Is  it  or  not  a  sale  upon  commission? 
Suppose  Richardson  had  not  become  bank- 
rupt at  all,  and  thHt  there  had  been  an  action 
against  him  for  the  price  of  the  goods,  be 
would  not  have  had  a  defence  to  the  action, 
fur  the  proof  would  have  shewn  that  there  had 
been  a  sale  of  these  goods  on  condition  that  he 
might,  within  a  reasonable  time,  return  them 
on  the  hands  of  the  sellers.  He  would  have 
been  clearly  subject  to  liability  in  respect  of 
the  goods,  and  would  therefore  have  had  a 
clear  right  to  retain  them.  Then  the  same 
rights  passed  to  his  assignees.    If  they  do  not 

•  1  Moore,  519;  8  Taunt.  76 ;  Holt,  666. 
b  2  Stark.  639. 

c  3  Barn.  &  Aid.  321. 
d  1  Mee.  k  Wels.  645. 

•  I  Moo.  &  R.  168. 
f  3  Bus.  &  P.  469, 
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return  the  fifoodi  they  are  bound  by  the  sale. 
Thi«  is  not  less  a  deliverv,  because  it  was  a  de- 
livery upon  condition  of  payinfi^  for  the  fjfoods. 
There  id  no  doubt  that  the  assif^nees  are  liable 
to  an  action  for  payment  for  the  goods,  but 
then  they  are  entitled  to  retain  the  c^oods. 
Butler  v' Carver  jn  Hare  v.  Hearing fi^  and  Horn 
V.  ffaid,^  all  shew  that  under  circumstances 
like  the  present,  the  title  to  the  goods  passes 
to  the  vendee.  If  so,  then  his  assignees  are 
entitled  to  retain  them. 

Lord  Denman,  C.  J. — I  think,  as  at  the  trial, 
that  the  sale  was  not  made  out,  and  that  the 
bankrupt  was  not  bound — he  bad  an  option 
which  he  had  not  exercised — ^he  was  free,  and 
the  seller  was  free,  and  nothing  passed  at  all. 

Mr.  Justice  Littledale,—!  am  of  the  same 
opinion.  This  was  an  action  of  trover  for  cer- 
tun  goods  alleged  to  have  been  sold  to  the 
bankrupt.  The  sale  and  deliverv  to  him  were 
put  in  issue  on  the  pleadings.  What  I  under- 
stand by  a  sale  is,  an  absolute  bargain  and  sale, 
but  there  is  no  such  thing  here.  Suppose  the 
defendant  had  not  been  a  bankrupt,  could  he 
have  made  his  own  note  at  the  time  as  of  a 
delivery  of  goods  sold  to  him  ?  He  could  not, 
for  it  was  only  a  delivery  for  approval,  and  till 
lie  exercised  his  option  there  was  no  sale. 
Then  they  are  not  bargained  and  sold  to  the 
bankrupt,  nor  delivered  to  him,  so  as  to  vest 
the  property  in  them  in  his  assignees. 

Mr.  Justice  Patteson. — It  appears  here  that 
there  waa  a  contract  of  bargain  and  sale,  or 
aale  and  return,  with  the  bankrupt.  Then  there 
is  no  proof  that  the  goods  were  delivered  to 
any  body  as  goods  aold.    But  the  defendants 

Elead  specially  that  there  was  a  sale  to  the 
ankrupt  and  a  delivery  to  the  assignees,  in 
pursuance  of  that  sale,  and  that  they  accepted 
the  goods.  The  issue  was  on  them,  yet  they 
gave  no  evidence  to  shew  any  thing  of  the 
kind.  The  acceptance  by  them  must  mean 
that  they  took  to  the  contract, — that  is,  they 
exercised  the  option  which  the  bankrupt  might 
have  exercised.  But  the  goods  were  not  sent 
to  them  for  that  purpose,  and  they  had  no  right 
to  exercise  such  an  option.  It  would  be  a 
strange  thing  if,  not  deciding  according  to 
Gibson  V.  Bray,  which  has  not  been  overruled, 
we  were  to  hold  that  where  goods  are  delivered 
on  a  contract  of  sale  or  return  before  the 
bankruptcy,  but  onlv  just  before  it,  and  not  in 
time  to  allow  the  bankrupt  to  exercise  his 
option,  they  were  to  pass  to  the  assignees,  and 
that  the  assignees  were  entitled  to  take  them 
without  payment  I  do  not  think  that  there  is 
any  thing  to  justify  us  in  doing  that. 

Mr.  Justice  fFilliams — f  am  of  the  same 
opinion.  It  lay  on  the  defendants  to  establish 
that  the  bargain  and  sale  meant  an  absolute 
contract.  The  whole  evidence  went  the  other 
way. 

Rule  discharged. — Smith  v.  Poore  and  an- 
other, assignees  of  Richardson,  a  bankrupt, 
T.T.  1840.    Q.  B.F.J. 

f  2  Stra.  433. 

^  3  Mee.  &  W.  362. 

i  1  Shep.  Abr.  122. 


MICHAELMAS  TERM  EXAMINA- 

TION. 

The  persons  applying  to  be  admitted 
next  Term,  whose  names  we  have  al- 
ready published,  are  no  less  than 188 

But  from  this  number  is  to  be  deducted 
the  notices  of  persons  examined  in  the 
last  or  some  preceeding  term,  namely . .    40 

Leaving  yet  to  be  examined 148 

To  which  is  to  be  added  those  who  have 
given  examination  but  not  admission 
notices 6 

IM 
The  day  of  examination  according  to  the 
Rule  of  Court,  cannot  be  earlier  than  Monday 
the  16ih  November.  Probably  it  will  be  fixed 
for  Tuesday  the  l/th.  The  testimonials  of 
due  service  must  be  left  at  the  Law  Society,  on 
or  before  the  9th  November.  It  is  expediegt 
to  lodge  them  early,  in  order  that  they  may  lie 
examined,  and  time  allowed  to  supply  any 
defects. 

It  being  now  nearly  five  years  since  the 
Examination  Rules  were  made  (Hilary  Term, 
1836),  we  recommend  the  Candidates  for 
Examination  to  bestir  themselves.  The  Ex- 
aminers may  be  expected,  as  time  passes  on.  to 
require  increased  proof  of  diligence. 


THE  EDHOR'S  LETTER  BOX. 


We  are  obliged  by  another  letter  rmrding 
Parliamentary  Agents,  and  will  attend  to  its 
suggestions. 

I1ie  inquiry  in  a  recent  number,  regarding 
the  Practice  as  to  Mortgage  Stamps  in  certun 
cases,  has  produced  several  letters,  the  state- 
ments in  wnich  we  have  endeavoured  to  con- 
solidate. 

The  letters  of  G.  S. ;  "  Inquisitor ;"  and  "  A 
Constant  Reader,"  have  been  received. 

We  have  received  a  Pamphlet,  in  the  form 
of  a  Letter  to  the  Lord  Chancellor,  written  by 
Mr.  Wdne.tvright,  one  of  the  Sworn  Clerks  in 
Chancery, 'on  the  Duties  of  the  Clerks  in 
Court,  tue  purport  of  which  we  shall  state  at 
the  earliest  opportunity. 

The  Legal  yflmanac.  Remembrancer,  and 
Diary,  for  1841,  is  in  a  forward  state  of  pr^ 
paration.  Names  to  be  inserted  in  the  Liata 
should  be  sent  without  delay. 


^ht  Hf gal  ^bwvtifv, 


SATURDAY,  SEPTEMBER  19,  1840. 


Quod  mRfris  md  nob 


Pertinet,  et  nescire  malam  est*  tgitunmi. 


HORAt. 


CHANCERY  REFORM.— DUTIES   OF 
THE  CLERKS  IN  COURT. 

A  Lbttbr  to  the  Ix>rd  Chancellor  "  on  the 
Duties  of  the  Sworn  Clerks  in  the  High 
Court  of  Chancery  in  England,"  has  been 
published  by  Mr.  Wainewright,  one  of  the 
Sworn  Clerks ;  and  it  is  due  to  that  gentle- 
man and  the  body  to  which  he  belongs  to 
state  fully  the  case  they  have  thus  submit- 
ted for  consideration.  Mr.  Wainewright 
correctly  describes  the  recent  act  for  facili- 
tating the  administration  of  justice  in  the 
Court  of  Chancery."  as  giving  the  Judges 
of  the  Court  absolute  power  over  all  persons 
and  things  in  the  Court  of  Chancery ;  but 
he  also  truly  says  these  great  powers  can 
excite  no  alarm,  as  they  are  entrusted  to 
able  and  just  hands.  It  will  be  recollected 
also  that  the  "  rules,  orders,  and  regula- 
tions," to  be  made  under  the  act  must  be 
laid  before  parliament  thirty-six  days  before 
they  can  come  into  operation,  and  conse- 
quently there  will  be  the  fullest  opportunity  ' 
afforded  of  doing  justice  to  all  parties  who 
may  be  affected  by  the  proposed  alterations. 
We  are  glad  that  the  Clerks  in  Court  have 
thus.eaily  appeared  in  the  field  :  their  large 
pecuniary  interest  gives  them  a  right  to  a 
prominent  place  in  the  discussion. 

Mr.  Wainewright  quotes  largely  from  the 
speech  of  Mr.  Pemberton,  on  the  ifature  of 
tie  duties  of  the  Clerks  in  Court  ;^  and  in 
answer  to  the  assertion  ''that  they  do  literally 
nothing/*  (meaning,  of  course,  nothing  of 
importance)  he  devotes  eight  pages  of  ex- 
tract from  the  return  of  the  late  Mr.  Jack- 
son, who  was  undoubtedly  a  very  able  Clerk 
in  Court,  and  highly  esteemed  by  the  practi- 

"^^  3  &  4  Vict.  c.  94.    See  p.  3T0.  ante. 

b  Si-e  our  extracts  from  that  part  of  ihc 
speech,  p.  290,  ante. 

TOL.XX.— NO.  612. 


tioneis.  We  cannot  blame  Mr.  Jackson 
for  setting  out  in  a  full  and  formal  manner 
all  the  business  transacted  in  the  Six  Clerks* 
office;  albeit,  he  states  the  particulars 
rather  verbcwely,  after  the  manner  of  an 
answer  in  Chancery.  When  we  come,  how- 
ever, to  dissect  this  imposing  return,  it  will 
be  seen  that  nearly  the  whole  of  the  ser- 
vices might  be  performed  at  small  cost  by  an 
ordinary  clerk,  and  no  doubt  are  now  done 
by  the  agent  of  the  Clerk  in  Court,  and  his 
assistants.  We  shall  separate  these  minor 
duties  from  the  others  : — 

1 .  Inspectinjf  the  pleadings,  and  seeinjf  that 
they  are  in  proper  form,  and  entering  the 
names  of  the  parties. 

2.  Entering  demurrers  and  pleas. 

3.  Making  out  write.       ,       , . 

4.  Producing  records  and  makmfr  copies. 

5.  Making  amendmente  in  records. 

6.  Making  out  replications. 

7.  Receiving  subpanas  to  rejom,  and  stnk- 
inir  commissioners'  names. 

8.  Entering  rules  to  produce  and  pubUsh, 

and  giving  notice.  .  . 

9.  Receiving  and  transmitting  notices  of  wit- 
nesses to  be  examined. 

10.  Givmg  certificates  of  the  state  of  proceed- 
ings and  entering  appearances  and  cunsente. 

1 1 .  Signing  petitions  of  re-heanng,  &c.  and 
undertaking  to  pay  co4te,  [which  undertaking 
is  not  personally  binding.] 

12.  Giving  information  to  solicitors  of  the 
names  of  the  Clerks  in  Court  on  whom  to 

serve  notices,  &c.  ^'»q 

13.  Receiving  orders  for  sequestration,  &c. 

14.  Attending  the  Court  with  records  when 
required,  as  evidence.  . 

16.  Entering  appearances  and  producing 
bills.  Attending  at  the  public  office  for  an- 
swers, &c.  Enteriiwj  pleas.  Kcepmg  deposi- 
tions until  published.  ^  , 

16.  Signing  consents  to  petitions.  Exam- 
ining office  copies  in  order  to  make  them 

eridence.  ,  ,  ,    . 

17.  Drawing  doccpets  of  decrees  and  ob- 

tuning  the  Judge's  signature. 
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18.  Making  exemplificatioDB  of  records. 

19.  ReceiriDfi^  deeds,  books,  and  papers  for 
inspection,  ana  attending  the  Court  and  Ex- 
aminers theremth. 

20.  Attending  the  Court  with  infants. 

21.  Having  the  custody  of  all  biUs. 

22.  Issuing  attachments. 

We  have  numbered  the  several  separate 
paragraphs  of  this  formidable-looking  re- 
turn, in  order  that  the  services  may  be  dis- 
tinctly seen,  and  have,  we  believe,  fiiirly 
abridged  the  purport  of  them.  In  the  pam- 
phlet the  details  are  very  ostentatiously  pa- 
raded. It  will  be  observed  that  many  of  the 
particulars  are  of  the  same  kind,  and  might 
have  been  stated  under  a  very  few  heads  ; 
namely,  1 .  Issuing  writs ;  2.  Entering  and 
preservuog  Pleadings ;  3.  Receiving  and 
transmitting  Notices  and  Orders ;  4.  Pro- 
ducing Records  and  making  Copies ;  5.  En- 
tering Appearances,  Rules,  &c. 

All  these  things,  it  is  evident,  might  be 
done  by  a  few  careful  clerks  under  the  su- 
perintendence of  a  proper  officer ;  but  the 
truth  is,  that  a  large  part  of  them  really 
belong  to  the  business  of  the  solicitor.  He 
should  prepare  the  writs,  and  the  officer  of 
the  Court  should  merely  affix  his  official 
stamp.  The  orders  of  the  Court,  as  well 
as  all  notices,  should  be  served  by  one  so- 
licitor on  the  other,  instead  of  the  round- 
about method  of  being  served  on  the  Clerk 
in  Court,  and  by  him  forwarded  to  the  so- 
licitor. The  pleadings  should  be  filed*  and 
copies  immediately  delivered  by  one  soli- 
citor to  the  other;  and  by  these  means  the 
delay  of  waiting  for  office  copies,  and  more 
than  half  the  expense,  would  be  avoided. 
A  similar  reform  was  effected  in  the  Com- 
mon Law  Courts  by  abolishing  the  office  of 
the  Clerk  of  the  Papers,  and  the  "  Paper 
Books,"  as  they  were  called. 

We  shall  now  advert  to  those  duties 
specified  in  the  return  which  are  not  of  this 
ordinary  kind,  but  require  the  exercbe  of 
some  professional  skill  and  knowledge.  It 
does  not  follow,  however,  in  order  to  per- 
form these  duties,  that  the  Six  Clerks'  es- 
tablishment should  be  kept  up.  'lliese 
duties  are, — 

1 .  Ascertaining  that  the  interest  of  in- 
fants and  proposed  guardians  do  not  clash. 

2.  Taking  care  that  the  process  of  at- 
tachment is  not  abused. 

3.  Certifying  to  the  Court  and  Masters 
any  question  of  practice  required. 

4.  Giving  information  to  solicitors  on 
the  practice  of  the  Court.. 

5.  Taxing  bills  of  costs. 

Now  we  submit  that  the  interests  of  in- 
fants will  be  properly  protected  by  the 


master  to  whom  the  matter  la  referred,  Ib 
the  mean  time,  if  necessary,  let  the  soli- 
citor make  an  affidavit  that  in  hia  judgment 
and  belief  the  interests  of  the  in&nt  and 
guardian  do  not  clash.  This  will  be  a  much 
better  security  than  the  Clerk  in  Court  pe- 
rusing the  pleadings,  which  may  not  dis- 
close the  whole  state  of  the  case.  The 
process  of  attachment  must  issue  on  the 
responsibility  of  the  solicitors,  under  the 
orders  of  the  Court, ~a  power  no  larger 
than  is  given  to  attorneys  by  the  Commoa 
Law  Courts,  in  issuing  executions  against 
the  persons  and  property  of  defendants  to 
an  unlimited  amount. 

The  two  main  points,  it  will  be  readily 
observed,  on  which  the  case  of  the  Clerks 
in  Court  must  depend,  are  their  hunoMtye 
of  the  practice,  and  their  eompetency  to  tax 
bills  of  costs.  We  shall  first  aidvert  to  their 
merits  in  giving  information  of  the  practice, 
— whether  certified  to  the  Court,  or  the 
Masters,  or  communicated  to  their  clients 
the  solicitors.  On  this  point  we  most  in 
fairness  give  the  whole  of  Mr.  Jackson's 
statement. 

"  The  practice  of  the  Court  rests  other  upon 
the  knotvn  custom  of  its  application,  upoo  Acts 
of  Parliament  and  general  orders,  or  upon 
cases  decided  from  time  to  time  by  the  Court ; 
and  of  this  practice,  in  all  its  various  details 
and  applications,  the  Sworn  Clerks,  from  their 
more  immediate  connection  with  the  Court,  and 
their  constant  and  undivided  attention  to  it 
(none  of  them  practising  in  any  other  Court), 
and  for  the  otlier  reasons  before  stated,  must  be 
expected.to  have  an  extensive  knowledge ;  and 
when  the* great  number  of  solicitors  in  London. 
and  in  the  country,  is  considered,  a  very  small 
portion  of  whom  are  acquainted  vrixh  the  nrac- 
tice  of  the  Court  in  all  its  branches,  and  not 
one  of  whom,  it  is  probable,  can  have  condiided 
a  cause  through  every  stage  of  proceeding 
which  may  occur,  it  necessarily  follows,  that 
there  is  scarcely  one  solicitor  lu  London  who 
does  not  have  fre(|uent  or  occasional  recourse 
to  the  Sworn  Clerks  for  very  material  practical 
information,  as  he  proceeds  in  a  cause,  which, 
if  mistaken,  not  only  tends  to  serious  injury  of 
the  f^uitor**  rights  in  his  cause,  but  is  also  at- 
tended with  great  expense  in  costs  ;  and  as  the 
Sworn  Clerks  also  fre<|uently  rive  iidrice  as  to 
the  conduct  of  suits,  it  must  be  evident  that  a 
very  considerable  part  of  their  time  is  consumed 
thereby,  and  for  which  particular  duties  they 
receive  no  emolument  or  fee  [emespi  m  fee 
every  term,  in  every  cause\ 

On  this  essential  matter,  Mr*  Wainewright 
also  enlarges : 

"  From  the  variety  of  proceedings  in  a  suit  in 
Chancery,  and  from  the  vast  number  of  points 
raised  by^  or  giving  rise  to,  interlocntory  ap» 
plications  to  ue  Court,  it  happens  that  even 
solicitors  who  have  the  jgr^atest  business  in 
the  Court,  are  but  inaoequately  acquainted 
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with  tbe  deCaih  of  practice*  npon  which  sue- 
ce«  or  failure  in  inanv  cases  greatly  depends. 
"  It  is  also  subinittea,  that  their  defidency  can 
liv  no  means  be  supplied  by  books  o/  practice, 
wnose  limits  necessarily  prevent  them  from  in- 
fdudinfc  a  jE^reut  number  of  cases  which  fre- 

auently  anse  with  circumstances  peculiar  to 
lemselfes. 

"  On  the  other  hand,  the  greater  part  of  the 
proceedings  in  every  suit  coming  in  some  way 
or  other  under  the  observation  of  some  one  or 
more  of  the  Clerks  in  Court,  their  collective 
experience  embraces  the  knowledge  of  almost 
eveiy  practical  difficulty  which  is  likely  to  arise 
in  the  progress  of  any  suit.  And  in  conse- 
quence of  their  being  together  in  one  office, 
and  their  constant  intercourse  with  each  other 
in  business,  this  collective  experience  becomes 
the  property,  or  is  at  the  service,  of  each  indi- 
Tidiuil  in  case  of  need.  As  also  the  Clerks  in 
Court  are  fully  aware  of  the  importance  of 
uniformity  to  their  own  credit  and  respecta- 
bility, both  as  a  class  and  as  individuals,  they 
never  give  an  opinion  in  doubtful  cases  with- 
out consulting  with  one  another. 

"  From  the  above  causes  it  happens  that 
Clerks  in  Court  are  perpetually  consulted  in 
the  progress  of  almost  every  suit ;  and  their 
time  cmsequently  is  in  this  manner  much 
taken  up ;  not  to  mention  the  anxiety  they  feel 
'as  to  the  correctness  and  successful  result  of 
proceedings  taken  by  their  advice. 

"  Fur  this  loss  of  time  and  trouble  they  re- 
ceive no  other  remuneration  than  the  term-fee. 

'*  If  there  were  no  such  officers  as  Clerks  in 
Court,  recourse  would  be  had  to  counsel  for 
advice,  whose  fee  on  any  (even  the  smallest) 
occasion,  would  be  more  than  three  term-fees 
of  the  Clerk  in  Coun,  with  the  addition  of  the 
ao1icitor*s  charge ;  and  from  such  advice  the 
suitors  and  the  solicitors  would  receive  much 
less  certain  and  satisfactory  information.'* 

Thia  ar^ment  in  favour  of  preserving 
the  Clerks  in  Court,  because  they  give  in- 
formation on  the  practice  of  the  Court,  will 
scarcely  bear  examination.  If  such  a  staff 
as  this  were  necessary  to  aid  the  Court  of 
Chancery,  how  is  it  that  a  similar  one  was 
abolished  by  the  Courts  of  Common  Law  ? 
The  Courts  of  Queen's  Bench  and  Common 
Pleas,  and,  until  a  few  years  ago,  the  Ex- 
chequer of  Pleas,  had  such  an  establishment 
of  Clerks  in  Court,  or  Side  Clerks,  to  tran- 
sact the  business  of  the  Court;  but  they 
have  been  abolished  as  producing  needless 
expence  and  delay.  That  change  has  been 
found  most  strikingly  beneficial  in  the  Court 
of  Exchequer,  where  it  was  last  made.  A 
similar  result  will,  no  doubt,  take  place  in 
tike  Court  of  Chancery.  Nothing,  we  think, 
can  be  more  objectionabie  than  that  the 
practice  of  the  Court  should  depend  not 
upon  the  rules,  orders,  and  decisions  of  the 
Court,  but  on  a  kind  of  traditionary  know- 
ledge acquired  by  the  Clerks  in  Court— 
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transmitted  from  fiither  to  son,  or  uncle  to 
nephew — or  learnt  in  casual  communication 
amongst  each  other.  It  is  by  no  means 
creditable  to  any  of  our  Courts  that  their 
mode  of  procedure  should  be  so  uncertain, 
or  so  difficult  to  learn,  that  an  expensive 
class  of  officers  should  be  paid  by  the  suitors 
to  expound  it. 

We  conceive  that  each  officer  of  the 
Court,  in  discharge  of  his  duty,  should  state 
the  practice  of  lus  department  in  a  full  and 
minute  manner,  as  well  for  the  information 
of  the  practitioners,  as  to  insure  the  regu- 
larity of  the  proceedings  of  the  Court.  Thus 
if  the  Clerks  of  the  Writs— the  Keeper  of 
the  Records,  (with  whom  all  pleadings 
should  be  filed,) — the  Registrar,  and  all 
other  officers,  were  to  state  the  regulations 
of  their  several  offices,  it  would  surely  not 
be  difficult  for  the  solicitor  to  conduct  his 
business  correctly.  To  us  it  appears  evi- 
dently preferable  that  the  practice  should 
be  explained  by  an  impartial  officer,  than 
by  one  who  acts  as  the  agent  of  the  suitor, 
however  respectable  and  independent  he 
may  happen  to  be. 

The  imputed  imperfection  of  the  Books  of 
Practice  should  be  remedied,  and  an  autho- 
rised Book  compiled  by  the  officers  of  the 
several  departments.  Where  the  Court  has 
not  already  laid  down  a  rule  applicable  to 
cases  which  occur,  one  of  the  Judges  should 
settle  the  point  either  on  the  application 
of  the  officer,  or  the  solicitors,  without  any 
costly  or  dilatory  application  by  counsel  to 
the  Court. 

Another  subject  of  remark  in  the  pam- 
phlet before  us  is  the  charge  for  office  copies. 
On  this  Mr.  Wainewright  says : 

"As  to  Mr.  Pemberton's  remarks  on  the 
charge  of  the  sworn  clerks  for  office  copies, 
and  his  compariog  it  with  the  charge  of  \kd, 
per  folio  in  the  Master's  office,  he  does  not 
state  thaf;  in  the  Master's  office  the  persons 
employed  are  now  paid  by  salaries,  and  conse- 
quently it  was  not  contemplated  that  they 
should  derive  much,  if  any  profit  from  coping. 
In  the  Six  Clerks'  Office,  as  amongst  solicitors, 
profit  on  copying  is  contemplated  as  one  means 
of  paying  clerks  in  court,  or  solicitors,  for 
their  various  duties,  they  Ireing  paid  by  fees, 
and  not  by  salary.  This  distinction  being 
premised,  it  may  be  added,  that  out  of  the  lOc/. 
per  folio  paid  by  the  suitor,  4</.  goes  to  the 
Six  Clerks,  four  sixths  of  which  Ad.,  will  in  a 
few  years,  by  means  of  the  Chancery  Regula- 
tion Act  of  3  &  4  W.  4,  c.  94,  s.  2H,  go  into 
the  fee  fund. 

"  Thojie  who  have  to  do  with  taxation,  know 
that  the  sworn  clerks,  by  the  mode  of  writing 
office  copies,  are  rigidly  exact  in  ascertaining 
their  length,  and  that  copies  of  petitions  and 
other  documents  made  by  solicitors  are  not  so 
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exact,  and  even  on  taxation  are  usually  over 
estimated,  and  that  consequently  the  6d,  in  the 
one  case,  and  the  4d,  per  folio,  (the  charge  of 
the  solicitor)  in  the  other,  are  equivalent,  to 
say  the  least. 

"  No  one  that  I  know  of  has  ever  noticed 
the  charge  of  \s.  -^>  per  folio  for  copies  made 
in  the  Examiner's  Office.'* 

It  ia  forgotten,  in  this  statement,  that  the 
solicitor  is  responsible  for  the  accuracy  of  the 
papers,  'which  are  charged  at  4<f.  per  folio, 
and  for  their  delivery  to  the  proper  person ; 
whilst  the  Clerk  in  Court  incurs  no  personal 
responsibility  for  his  office  copies;  but  if 
any  question  arises  the  original  record  is 
produced. 

On  the  subject  of  the  large  incomes  derived 
by  the  Clerks  in  Court,  Mr.  Wainewright 
makes  the  following  remarks : 

'*Much  has  been  recently  said  about  the  in- 
comes of  individual  sworn  clerks,  and  if,  as 
stated  by  Mr.  Pemberton,  they  have  no  duties 
to  perform,  then,  indeed,  such  emoluments 
must  be  considered  as  he  designates  them, 
enormous  grievances.  But  the  case  assumes  a 
diflerent  aspect,  if  these  amounts  merely  repre- 
sent the  great  quantity  of  business  done,— -busi- 
ness it  should  be  remembered,  which  muj*t  be 
done. 

"The  case  of  such  sworn  clerks  is  the  same 
as  that  of  certain  eminent  solicitors,  who,  from 
extent  of  connexion,  do  a  large  amount  of 
business,  and  consequently  derive  great  in- 
comes. Has  it  ever  been  said,  that  because  of 
this  necessary  result  of  large  business  in  some 
hands,  solicitors  are  too  well  paid,  or  that  the 
incomes  of  these  eminent  persons  of  their  body 
are  enormous  grievances  ?  In  both  in8ti«nccs, 
connexion  is  the  result  of,  or  is  sustained  by, 
talent;  and  the  emolument  from  such  con- 
nexion, by  means  of  fees,  calls  forth  and  keeps 
up  a  supply  of  skill  more  surely  than  the  system 
or  salary  can  be  expected  to  do.  The  quantity 
of  work  done  under  such  stimulus  i»  necessarily 
far  greater  than  could  he  with  auy  fairness 
expected  of  salaried  orficers — this  is  an  impor- 
tant consideration  in  estimating  the  probable 
expense  of  a  new  system. 

*'  In  corroboration  of  this  view  it  may  be 
permitted  to  again  refer  to  Mr.  Field's  testi- 
mony, as  to  the  way  in  which  business  is  done 
by  the  Clerks  in  ('[ourt.  He  is  indeed  rather 
inconsistent  with  hiuiself  when  he  quotes  Mr. 
Lowe's  pleasantry  about  Mr.  Shadaick  being 
a  good  Clerk  in  Court  when  a  lunatic  {  neither 
Mr.  Lowe  nor  Mr.  Field  have  stated  a  very 
remarkable  fact,  viz.  that  Mr.  Lowe  had 
actually  withdrawn  his  business  from  Mr. 
Shaddick  some  time  before  his  lunacy,  on  ac- 
count of  the  inconvenience  he  either  experi- 
enced or  anticipated  from  the  altered  mind  of 
Mr.  Shaddick. 

"  Before  quitting  this  part  of  the  subject,  it 
in  proper  to  remark,  thai  the  profits  of  the 
Clerks  in  Court  have  been  very  considerably 
overstated,  in  consequence  of  not  attending  to 
the  fact,  that  the  order  of  the  House  of  Com^ 


mons  called  for  the  reCam  of  a  part  only  of 
the  deductions  from  such  profits.  The  Clerks 
in  Court,  in  their  return,  drew  attention  to 
this  point,  but  their  notice  on  this  head  has 
been  overiooked." 

It  may  be  sufficient  on  this  point  to  say, 
that  in  proportion  to  the  magnitude  of  a 
solicitor's  business  is  his  responsibility — a 
point  on  which,  if  he  had  dme  to  think,  he 
would  probably  rejoice   in  collecting  hia 
large  ontstanding  bills,  and  retiring  from 
business  as  soon  as  possible.    Tlie  Clerit  in 
Court  incurs  no  riaic,  like  that  of  the  soli- 
citor; and  in  large  offices  the  profits  are 
generally  divided  amongst  several  partners. 
Mr.  Wainewright.  in  vindication  of  the  in- 
dustry of  himself  and  hia  brethren,  aays,  that 
''for  some  weeks,  up  to  the  14th  August, 
he  had  been  working  for  twelve  or  fourteen 
hours  a- day  in  the  taxation  of  costs,  and 
his  agent  and  clerks  were  similariy  occu- 
pied in  the  transaction  of  his  other  business.'* 
It  is  well-known  that  a  few  weeks  before 
the  Long  Vacation  there  is  always  a  great 
pressure  of  business  in  Chancery,  parti- 
cularly in  taxing  costs,  and  Mr.  Waine- 
wright,  as  one  of  the  five  clerks  of  the 
largest  practice,  was  of  course  busily  en- 
gaged ;  and  he  adds,  that  "all  the  year  round 
the  Clerks  in  Court  and  their  agents  are.  at 
least,   as  much  occupied  as  the   salaried 
officers  of  the  Court."    This  may  be  true, 
but  proves  only  that  the  other  ofi&ces  of  the 
Court  may  idso  require  to  be  re-modelled : 
that  of  the  Masters  in  particular,  and  we 
believe   also  the   Registrars,  where  many 
improvements  may  be  effected. 

We  have  devoted  as  much  space  as  our 
limits  will  permit  to  these  various  subjects, 
and  must  reserve  the  consideration  of  Mr. 
Wainewright's  remarks  on  the  taxation  of 
costs,  until  another  opportunity.   Indeed  the 
only  plausible  ground  for  continuing  the  Sis 
Clerks'  Office  is,  the  taxation  of  costs,  and 
this  belongs  to  the  Masters  or  some  other 
competent  persons  as  taxing  officers.      It 
used  to  be  the  practice  fur  the  Masters  to 
tax  at  their  own  offices,  but  now  the  Clerks 
in  Court  have  usurped  their  duty,  and  trans- 
ferred the  taxation  to  the  Six  Clerks'  room. 
The  true  question  is,  whether  the   work 
which  is  now  performed  at  the  Six  Clerks* 
Office  at  an    enormous  expense    to    the 
suitors,  could  not  be  as  well  performed  at  a 
much  less  expense,  and  in  a  more  efficient 
manner,  by  other  means.     We  believe  that 
the  appointment  of  a  board  of  taxing  officers, 
composed  in  part  of  the  Clerks  in  Court, 
would  be  the  proper  mode  of  removing  the 
only  obstacle  to  the  abolition  of  the  Six 
Clerks' Office. 
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Thb  Commiasionen  next  proceed  to  show 
in  detail  the  material  defects  of  the  existing 
law  of  bankruptcy  and  insolvency,  and  they 
then  point  out  a  class  of  persons  who  are 
often  brought  within  the  operation  of  the 
Bankrupt  Law  in  an  indirect  manner. 

**  Farmers,  Lodging-house  keepers. 

Graziers.  Ship-owners. 

Brickmakers.  Coach  proprietors. 

Workers  of  m ines.  Carriers. 

Attorneys.  Auctioneers. 

Schoolmasters.  Suryr^ons  6e  Apothecaries. 

Livery  stable  keep-  Authors, 
ers. 

*'  A  farmer  is  expressly  exempted  from  the 
operation  of  the  bankrupt  law ;  but  a  farmer 
wiio  purchases  cattle,  not  for  the  mere  purpose 
of  feedinir  them  on  his  farm,  but  for  tlie  pur- 
pose of  selling  them  again  with  a  view  to  profit, 
mdependently  of  the  occupation  of  liis  farm, 
may  be  made  a  bankrupt.  Upon  the  question 
of  trading  idso,  and  particularly  by  a  farmer, 
or  other  person  not  directly  withm  the  meaning 
of  the  bankrupt  law,  there  is  much  scope  for 
contradictory  swearing,  and,  therefore,  for  liti- 
gation, from  the  circumstance  that  a  single  act 
of  buying  and  selling,  if  there  be  evidence  of 
an  intention  to  continue  it,  is  sufficient  to  brin;; 
a  person  within  the  operation  of  the  law.  The 
distinctions  in  the  different  cases  upon  this 
subject  are  very  nice.  It  is  often  a  matter  of 
great  difficulty  to  determine  ivhether  purchases 
made  by  a  former  are  ancillary  to  the  profitable 
expenmture  of  the  produce  of  his  farm,  or 
whether  the  direct  object  of  them  be  a  profit 
upon  the  resale,  the  smallness  of  the  profit 
being  no  consideration,  and  one  instance  of 
buying  and  selling  being  sufficient  to  consti- 
tute the  trading.  A  series  of  cases  has  arisen 
in  which  the  question  has  b'  en  whether  a  par- 
ticular busint'ss  has  been  carried  on  by  a  party 
as  a  mode  of  enjoying  the  profits  of  an  estate, 
or  substantialty  and  mdependently  as  a  trade. 
And,  as  justly  observed  by  Lord  Eldon,  nice 
distinctions  have  been  taken  in  almost  every 
case  whii*h  has  occurred  ;  and  in  those  in  whicfi 
the  I/ord  Chancellor  has  taken  upon  himself 
to  decide  the  trading  or  no  trading,  the  ques- 
tion has  been  matter  of  fair  controversy  on  af- 
fidavits. In  many  cases  the  Lord  Chancellor 
has  considered  the  Question  upon  the  affidavits 
too  difficult  of  decision,  and  has  directed  an 
issue,  or  an  action,  to  have  the  opinion  of  a 
jury.  If  a  person  make  bricks  un  his  own 
estate,  and  sell  them,  as  a  mode  of  enjoying 
the  profits  of  the  estate,  he  is  no  trader,  whe- 
ther he  be  a  freeholder  or  a  termor ;  but  if  he 
buy  the  brick  earth  as  a  chattel,  and,  pur* 
chasinff  the  other  necessary  materials,  sell 
the  bncks  made  with  that  earth,  he  is  a  tra- 
der.   The  same  doctrine  applies  to  the  case 


of  a  person  manufacturing  idum,  burning 
lime,  or  selling  minerals  from  his  own  quarry. 
The  reason  upon  which  a  landlord  or  farmer 
selling  his  own  produce  is  not  regarded  as  a 
trader,  extends  also  to  those  who,  in  order  to 
enjoy  the  produce  of  their  personal  labour,  are 
compelled  to  the  act  of  selhng,  and  incidentally 
to  the  act  of  buyuig  in  order  to  sell.  If  the 
buying  be  to  a  greater  extent  than  is  necessary 
to  supply  the  personal  labour,  it  may  be  an  act 
of  trading,  la  all  these  cases  it  is  a  question 
of  intention  and  circumstances.  A  grazier  it 
expressly  exempted  from  the  operation  of  the 
bankrupt  law;  but  a  grazier  is  often  inci-' 
dentally  brought  within  the  scope  of  the  law^ 
by  one  or  more  instances  of  buymg  and  selling 
cattle,  and  with  some  evidence  of  an  intention 
so  to^cal  generally,  or  of  circumstances  from 
which  such  intention  may  be  inferred.  Attor- 
neys, as  such,  are  not  liable  to  the  b{mkruot 
luw;  but  they  are  often  brought  incidentally, 
within  its  operation,  as  having  used  the  trade 
or  profession  of  a  scrivener,  receiring  other 
men's  monies  or  estates  into  their  trust  or 
custody.  The  keeper  of  a  private  lodging- 
house,  who  seeks  a  livelihood  by  a  profit  on 
Erovisions  furnished  to  his  lodgers,  has  been 
eld  subject  to  the  bankrupt  law — as  an  hotel- 
keeper, — though  the  provisions  are  set  apart  as 
the  separate  property  of  each  guest;  but  a 
lodging-house  keeper,  not  proved  to  have 
bought  and  sold  provisions,  is  not  a  trader. 
Ship-owners,  coach-proprietors,  and  carriers* 
as  such,  are  not  liable  to  the  bankrupt  laws ; 
but  such  persons  are  often  brought  within  its 
operation,  as  carrying  on,  in  connexion  with 
their  principal  business  or  calling,  that  of 
buying  or  letting  fur  hire.  A  livery-stable 
keeper,  as  such,  is  not  a  trader ;  but  a  livery* 
stable  keeper,  who  buys  provender  which  he 
lays  up,  and  not  only  supplies  to  the  horses 
standing  with  him,  but  sells  to  any  person 
who  wants  it.  is  a  trader.  A  surgeon  and  apo- 
thecary is  not  a  trader  in  that  capacity;  if, 
however,  he  do  not  confine  his  sale  of  drugs  to 
the  patients  on  whom  he  attends  professionally, 
but  sells  them  to  any  chance  customers,  who 
apply  for  them,  he  is  a  trader.  These  are  but 
a  few  of  the  numerous  cases  of  disputed  or 
equivocal  tradings,  which  have  occupied  the 
attention  of  the  courts.  They  have  afforded 
subject  of  dispute  to  the  most  learned,  and 
have  had  a  constant  tendency  to  disturb  the 
dealings,  and  vary  the  contracts  of  those  who 
cannot  be  supposed  to  have  contemplated  or 
comprehended  those  legal  niceties.  In  our 
opinion  much  litigation  and  expense  would  be 
saved  by  extending  the  spedfic  description  of 
persons  liable  to  the  bankrupt  law,  and  we 
think  that  the  law  should  be  made  to  apply 
directly  to  all  persons  engared  in  trade^  or 
business  requiring  capital  ana  credit.*' 

The  petitioning  creditor's  debt  must  now 
be,  if  it  be  to  one  creditor,  100/. ;  if  to  two 
creditors,  150i. ;  if  to  three  or  more  credi- 
tors, 200/.  The  Commissioners  think  this 
too  high, .  and  reconunend  its  reduction  to 
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50/.  for  any  one  creditor ;  70/.  for  any  two 
creditors ;  and  100/,  for  any  three  or  more 
creditors. 

The  following  recommendation  as  to  an 
alteration  in  the  law  relating  to  the  act  of 
bankruptcy  contains  a  useful  summary  of 
the  law  on  that  subject.  The  act,  they 
say,  maybe  considered  either  as  compulsory 
or  Toluntary. 


"  The  only  modes  of  compellinflf  a  trader, 
who  18  insolvent,  or  unable  to  meet  hia  enhance- 
ments, to  become  bankrupt  are.  by  obtaining 
final  iudgment  against  him,  and  proceeding  to 
take  him  in  execution,  or  bv  filing  an  affidavit 
of  debt  in  the  Court  of  Bankruptcy,  and  pro- 
ceeding thereupon  in  the  manner  provided  by 
the  statute  passed  io  the  Ist  and  2d  year  of 
your  Majesty's  reign,  c.  110,  s.  8. 

"The  first  mode  is  dilatory,  expensive,  and 
unsatisfactory;  the  second  may   also   cause 
much  delay  and  expense,  and  does  not  answer 
the  purpose  intended,  for  it  is  in  fact  nothing 
more  than  putting  in  bail,  wliich,  though  in 
many  rases,  very  difficult  to  obtain  (and  there- 
fore in  such  cases  operating  harshly  upon  de- 
fendants having  a  good  defence),  is  generally, 
when  olitauied,  useless  to  the  creditor.    The 
trader,  having  given  the  required  bond,  may 
afterwards  render  to  prison  in  discharge  of  his 
sureties ;  and  thus  the  creditor  is  put  to  great 
trouble,  delay,  and  expense,  the  trader  may 
dispose  of  all  his  property,  and  the  creditor 
get  nothing.    The  Dond  required  to  be  f;iven 
by  the  above  statute  was  intended  as  a  substi- 
tute for  that  security  which  a  creditor  before 
obtained  throui(h  the  medium  of  an  arrest. 
But  it  has  by  no  means  the  same  efiect  in  pro- 
ducing acts  of  bankruptcy  as  the  fear  of  per- 
sonal arrest  on  metne  process.    Nor  is  the 
power  of  taking  the  person  of  a  debtor  in  exe- 
cution equivalent  to  the  power  of  arrest  on 
mesne  process,  for  the  purpose  of  forcing  an 
act  of  oankruptcy.    The  power  of  arrest  on 
mesne  process  caused  not  merely  the  act  of 
bankruptcy  by  lying  in  prison  for  twentv-one 
days,  but  induced  traders,  who  were  iinaoie  to 
meet  their  engagements,  to  commit  other  acts 
of  bankruptcy,  by  departing  from  their  dwel- 
ling house,  or  otherwise  absenting  themselves, 
orlieginning  to  keep  house.    A  trader,  not 
being  in  fear  of  personal  arrest  till  after  judg- 
ment, has  now  nu  motive  for  committing  any 
of  these  acts  ofbankniptcy  until  a  judgment  be 
obtained  against  him,  when  they  are  of  com- 
paratively little  avail  to  creditors.     We  do  not, 
on  this  account,  advocate  imprisonment  for 
debt  on  mesne  process ;  but  we  would  suggest 
that,  as  the  motive  for  committing  acts  of 
bankruptcy  in  the  early  stage  of  a  trader's 
difficulties  is  gone,  some  other  compulsory  act 
of  bankruptcy  or  test  of  insolvency,  at  such 
period,  IS  much  to  be  desired. 

'*  We  think  that  the  interests  of  commerce 
require  that,  when  a  trader  is  unable  to  meet 
his  engagements  in  the  ordinary  course  of 
business,  means  should  be  afforded  of  com- 
pellmg  a  division  of  his   property   rateably 


amongst  his  creditors^  as  speedily  and  Aufif 
as  possible. 

"  This  is  a  point  of  the  greatest  importance  i 
but  it  is  certainly  one  that  Is  not  unattended 
with  difficnlty.  On  the  one  hand,  it  is  nccea* 
sary  to  guard  against  requiring  from  a  trader* 
as  a  test  of  his  solvency,  that  which,  thoagh 
he  were  perfectly  solvent,  it  might  be  im- 
possible for  him  to  procure.  On  the  otlier 
hand,  it  is  essential  to  the  creditor  thai  the 
test  should  be  of  such  a  nature  as  wiU  afford 
him  proper  security. 

''  We  may  here  observe  that  the  same  diifi- 
culty  which  has  been  felt  by  the  commercial 
world  in  compelling  an  act  of  bankruptcy,  in 
consequence  of  the  abolition  of  imprisiHioiCBS 
for  debt  on  mesne  processs,  was  previousljf  lelt 
the  cases  of  merchants  and  traders  who 
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were  entitled  to  privilege  of  pariiament.  For 
such  cases  the  legislature  prorided  a  resMdy* 
which  was,  undoubtedly,  very  effectual. 

"  By  the  4  G.  3,  c.  33,  any  creditor  or  cre- 
ditors, to  certain  value  mentioned  in  the  act. 
of  any  merchant,  &c.,  having  privilege  of  par- 
liament, upon  affidavit  being  filed  on  record  in 
any  of  the  Courts  at  Westminster  by  such 
creditor,  that  such  debt  was  justly  due,  and 
that  the  debtor,  as  he  believed,  was  a  mer- 
chant, &c.  might  sue  out  of  the  same  court  a 
summons,  or  an  original  bill  and  suusommh, 
against  such  merchant,  &c.  and  serve  him  with 
a  copy  thereof  s  and  if  such  merchant,  && 
should  not,  within  two  months  after  perMMial 
service  of  such  summons,  pay,  secure,  or  com- 
pound for  such  debt  to  the  satisfiicUon  of  the 
creditor,  or  enter  into  a  bond  in  such  sum,  and 
with  two  such  sufficient  sureties,  as  any  of  the 
judges  of  the  court  out  of  which  such  sum* 
mons  issued  should  approve  of,  to  pay  such 
sum  as  should  be  recovered  in  such  action, 
together  with  such  costs  as  should  be  given  in 
the  same,  he  was  to  be  accounted  and  adjudged 
a  bankrupt  from  the  time  of  the  service  of 
such  summons,  and  any  creditor  might  sneout 
a  commission  against  such  person. 

<*  The  45  G.  3,  c.  1 24,  reating  that  the  above 
prorision  in  the  4  0.  3,  c  33,  had,  by  expe- 
rience, been  found  to  be  extremely  salutary, 
and  that  it  was  fitting  to  adopt  every  means  to 
give  effect  to  it,  required  that  every  such  mer* 
chant  having  entered  into  the  bond,  &c.  should, 
within  two  months  after  personal  service  of 
the  summons,  cause  an  appearance  to  be  en- 
tered to  the  action  in  the  proper  court ;  and 
in  default  thereof  he  was  to  be  accounted  and 
adjudged  bankrupt  from  the  time  of  the  ser- 
vice of  the  summons. 

"The  6  G.  4,  c.  16,  s.  10,  embodies  the 
above  provisions  of  the  4  G.  3,  c.  33,  s.  1,  and 
45  G.  3,  c.  124,  s.  1,  but  makes  one  calendar 
month p  instead  of  two,  the  limit  of  time  within 
which  the  requisites  are  to  be  complied  wiih. 

"  The  material  difference  between  the  pro- 
vision of  the  statute  of  the  1  and  2  year  of 
your  Majesty's  reign,  c.  110,  s.  8,  and  the 
6  G.  4,  c.  16,  s.  10, 18  that,  by  the  statute  of  the 
1  and  2  year  of  your  Mi^esty's  reign,  c.  110, 
s.  8,  the  bond  which  the  debtor  has  to  enter 
into  is-conditioned  in  the  altematiTe,  for  the 
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ddHor  10  f«j  tmA  nm  m  shall  be  rtoovered, 
pr  §9  render  iim»efft9  priew  ;  and  in  the  erent 
of  the  bond  not  beioff  ffiven»  the  act  of  bank- 
TUpucf  takes  effect /tsm  tie  eempietion  ^fthe 
twenif-^me  4ei§e  i  whereas,  by  6  Geo.  4»  c.  16, 
8.  10»  lelating^  to  traders  hafing  priTil^e  of 
Farlianient.  the  bond  is  conditioned  absotiitely 
to  pay  such  sum  as  shall  be  recovered  in  the 
action,  together  with  costs,  so  that  if  the 
plasatiff  reeover  in  the  action,  the  sureties  are 
at  all  events  liable,  and  the  act  of  bankruptcy 
takes  effect  y^ioffi  the  eermee  of  the  eummrnu, 

**  it  may  be  asked  why  the  provision  of  the 
4  Geo.  3,  c.  33,  which  was  made  '  to  support 
Kood  faith  and  credit  in  commerdal  dcaJings,' 
and  which  was  subsequently  declared  by  the 
leipsfaiture  to  have  been  '  found  bv  experience 
to  be  extremely  salutary,'  should  not  be  ex- 
tended to  all  traders.  The  circumstance  of 
traden  having  privilege  of  Pariiament,  not 
being  liable  to  be  taken  in  execution,  may  be 
given  as  a  reason  for  the  bond  being  absolute 
aa  to  them ;  and  we  are  of  opinion,  that  to 
extend  the  above  law,  which  is  applicable  to 
traders  having  privilege  of  Parliament,  to  all 
Iradeis,  would  be  attended  with  fatal  conse- 
quences to  many  traders  being  perfectly  sol- 
vent. We  think  that  verv  many  traders,  even 
of  those  who  m^bt  be  solvent,  and  have  good 
KToonds  for  dlmting  the  debt  sworn  to,  would 
be  unable  to  obtain  a  security  conditioned  ab- 
iolutely  for  the  payment  of  such  sum,  with 
costs,  as  should  be  recovered  against  them. 

**  Considering,  therefore,  the  difficulty  of 
eompelliag  an  insolvent  trader  to  become 
bankmpt,  we  are  of  opinion  that  a  farther 
remedy  should  be  provided,  and  that  such 
remedy  may  be  founa  in  adopting  our  prerious 
recommenoation  of  allowing  a  creditor,  upon 
hia  making  affidarit  that  his  debt  is  justly  one, 
thai  he  ms  delivered  the  particulars  of  the 
anne,  and  demanded  payment  of  the  debtor, 
•ad  thsi  the  debtor,  being  a  trader,  has  re* 
ftised  payment,  to  summon  such  debtor  for  the 
purpose  of  eompelling  him  to  state,  upon  his 
oath,  whether  he  believes  that  he  has  any  de« 
fence  to  the  demand,  or  to  any  part  thereof, 
•nd  by  making  the  non-nayment  within  a  cer- 
tain time,  of  any  sum  admitted  to  be  due,  an 
ad  of  bankruptcy. 

'*Ali  the  acts  enumerated  in  the  statute 
6  0. 4,  c.  16,  as  acts  of  bankruptcy,  with  the 
exception  of  that  which  is  constituted  by  lying 
in  pnson  twenty-one  days,  may  be  called  vo- 
luntary acts  on  the  part  of  the 'trader.  There 
is  amongst  these  one  which  was  especially 
provided  to  enable  a  trader  who  believes  him- 
self insolvent,  or  who  is  unable  to  meet  his 
engagements,  to  join  in  suing  out  a  fiat  against 
himself.  The  fiHng  of  a  declaration  of  insol- 
vency in  the  Secretary  of  Bankrupts'  Office  is 
made  an  act  of  banxraptcys  but  there  are 
certain  forms  respecting  tuis,  and  in  the  issuing 
of  a  fiat  upon  it,  which,  in  practice,  cause 
greater  delay  in  effecting  the  desired  object  of 
procuring  an  adjudication  of  bankruptcy  with 
the  oonsent  of  tlie  trader,  than  under  any  other 
act  of  bankruptcy^  dependent  on  the  will  of  the 
tratev  tlMt  may  be  >coaiaiilled  by  ham. 


'*  Th%  declaration  of  insolvency  must  be  at- 
tested*  by  a  solicitor.  The  advertisement  of  it 
in  the  Gaaette  is  to  be  inserted  within  eight 
days  after  the  declaration  has  been  filed ;  but 
a  docket  cannot  be  struck  upon  such  act  of 
bankruptcy  before  the  expiration  of  four  days 
next  after  the  insertk>n  of  the  advertisement, 
in  case  the  fiat  is  to  be  executed  in  London,  or 
before  the  expiration  of  eight  days  aiter  such 
insertion,  in  case  the  fiat  is  to  lie  executed  in 
the  country.  Hence  it  may  be  twelve  days  in 
London,  and  sixteen  days  in  the  country,  be- 
fore this  act  of  bankruptcy,  which  is,  in  law, 
committed  at  the  time  tne  declaration  U  filed, 
can  be  acted  upon  {  whereas,  upon  any  other 
act  of  bankruptcy,  a  fiat  may  immediately  be 
prosecuted." 

The  Commissionera  therefore  recommend 
that  the  declaration  of  insolvency  should  be 
done  away  with  as  an  act  of  bankruptcy, 
and  that  any  trader^  whether  he  had  com- 
mitted an  act  of  Imnkruptcy  or  not,  might 
on  his  own  application,  with  the  concur- 
rence of  one  or  more  of  his  creditors,  be 
adjudged  a  bankrupt. 


CHANGES  IN  THE  LAW. 

IN  TBB  LATX  8B88ION  OF  PARLIAMENT. 


No  XIX. 

COURT  OF  ADMIRALTY. 

3  &  4  Vict,  c,  65. 
j4n  Act  to  improve  the  Practice  and  extend 
the  Jurisdiction  of  the  High  Court  of  Ad^ 
miraltjf  if  England. 

Uth  August  1840.] 

Detm  of  Arches  to  siifor  Jud^e  of  Court  qf 
Admirtiltp  in  certain  eases — '  W  hereas  the  ju- 
ribdiction  of  the  High  Court  of  Admiralty  of 
England  may  be  in  certain  respects  advan- 
tageously extended,  and  the  practice  thereof 
improved:'  be  it  therefore  enacted  by  the 
Queen'ii  most  excellent  Majestv,  by  ana  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  that  it  shall  be  lawful  for  the  Dean 
of  the  Arches  for  the  time  being  to  be  assistant 
to  and  to  exercise  all  the  power,  authority, 
and  jurisdiction,  and  to  have  all  the  privileges 
and  protections  of  the  Judge  of  the  said  High 
Court  of  Admiralty,  with  respect  to  all  suits 
and  proceedings  in  the  said  Court,  and  that  all 
such  suits  and  proceedings,  and  all  things 
relating  thereto,  brom^ht  or  taking  place  be- 
fore the  Dean  of  the  Arches,  whether  the 
Judge  of  the  said  High  Court  of  Admiralty  be 
or  be  not  at  the  same  time  sitting  or  transact- 
ing the  business  of  the  same  Court,  and  also 
during  any  vacancy  of  the  office  of  Judge  of 
the  said  Court,  shall  be  of  the  same  force  and 
effect  in  all  respects  as  if  the  same  had  been 
brought  or  haa  taken  place  before  the  Judge 
himself,  and  all  such  suits  and  proceedings 
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shall  be  entered  and  registered  as  having  been 
brought  and  as  having  taken  jilace  before  the 
Dean  of  the  Arches  sitting  tor  the  Jbdge  of 
the  High  Court  of  Admiralty. 

2.  Advocates^  Surrogates^  and  Proeton  of 
Court  of  Arches  to  be  admitted  in  the  Court  of 
Admiralty, — And  be  it  declared  and  enactetf, 
that  all  persons  who  now  are  or  at  any  time 
hereafter  may  be  entitled  to  practise  as  Advo- 
cates in  the  Court  of  Arches  are  and  shall  be 
entitled  to  practise  as  Advocates  in  the  said 
High  Court  of  Admiralty ;  and  that  all  per- 
sons who  now  are  or  hereafter  mav  be  entitled 
to  act  as  Surrogates  or  Proctors  in  the  Court 
of  Arches  shall  be  entitled  respectively  to  prac- 
tise and  acty  or  to  be  admitted  to  practise  and 
act,  as  the  case  mav  be,  as  Surrogates  and 
Proctors  in  the  said  High  Court  of  Admiralty, 
according  to  the  rules  and  practice  now  pre- 
vailing and  observed  or  hereafter  to  be  made 
in  and  by  the  said  High  Court  of  Admiraltv 
touching  the  admission  and  practising  of  Ad- 
vocates, Surrogates,  and  Proctors  in  the  said 
Conrt  respectively. 

3.  Whenever  a  veuel  shali  be  arrested,  or 
proceeds  brought  into  registry^  the  Court  to 
have  jurisdiction  over  claims  of  mortgagees, — 
And  be  it  enacted,  that  after  the  passing  of 
this  act,  whenever  any  ship  or  vessel  shall  be 
under  arrest  bv  process  issuing  from  the  said 
High  Court  or  Admiralty,  or  the  proceeds  of 
any  ship  or  vessel  having  been  so  arrested 
ehall  have  been  brought  into  and  be  in  the 
registry  of  the  satd  Court,  in  either  such  case 
the  said  Court  shall  have  full  jurisdiction  to 
take  cognizance  of  all  claims  and  causes  of 
action  of  any  person  in  respect  of  any  mort- 
gage of  such  ship  or  vessel,  and  to  decide  any 
suit  instituted  by  any  such  ptrson  in  respect 
of  any  auch  claims  or  causes  of  action  respec- 
lively. 

4.  Court  to  decide  questions  of  title  in  all 
causes  of  possession,  salvage,  4*^.-— And  be  it 
enacted,  that  the  said  Court  of  Admiralty  shall 
have  jurisdiction  to  decide  all  questions  as  to 
the  title  to  or  ownership  of  any  ship  or  vessel, 
or  the  proceeds  thereof  remaining  in  the  regis- 
try, arising  in  any  cause  of  possession,  tialvage, 
damage,  wages,  or  bottomry,  which  shall  be 
instituted  in  the  said  Court  after  the  passing 
of  this  act. 

6.  Appeals  map  be  made  to  the  Cnurt  of  Ad" 
miralty  on  distribution, — And  be  it  enacted, 
that  whenever  any  award  shall  have  been  made 
by  any  justices  of  the  peace,  or  by  any  person 
nominated  by  them,  or  within  the  jurisdiction 
of  the  cinque  ports  by  any  commissioners,  re- 
specting the  amount  of  salvage  to  be  paid,  or 
respecting  any  claims  and  demands  fur  ser- 
vices or  compensation,  which  such  justices  and 
commissioners  within  their  several  jurisdic- 
tions are  empowered  to  decide  under  the 
provisions  of  two  acts  passed  in  the  second 
year  of  the  reign  of  King  George  the  Fourth, 
for  remedying  certdn  defects  relutive  to  the 
adjustment  of  salvage,  or  whenever  any  sum 
shall  have  been  voluntarily  paid  on  any  such 
account  of  salvage,  services,  ur  cotupensation, 
U  shall  be  lawful  for  any  person  interested  in 


the  distribution  of  the  amount  awarded  or  psud 
to  require  distribution  to  be  forthwith  nUde 
thereof,  and  the  person  or  persons  by  wkcoi 
such  amount  shall  be  awarded,  or  io  the  rase 
of  voluntary  payment,  the  person  bv  whom  the 
same  shall  have  been  received,  shaU  forthwith 
proceed  to  the  distribution  thereof  among  the 
several  persons  entitled  thereunto,  to  be  certi- 
fied in  the  case  of  an  award,  under  the  hand  of 
the  person  or  persons  by  whom  such  ainonnt 
shall  be  awarded,  and  an  account  of  every 
such  distribution  shall  be  annexed  to  the  award; 
and  if  any  person  interested  in  the  distribntion 
shall  think  himself  aggrieved  on  account  of  its 
not  being  made  according  to  the  award*  or 
otherwise,  it  shall  be  lawful  for  him,  within 
fourteen  days  after  the  making  of  the  award, 
or  pavmeni  of  the  money,  but  not  afterwards* 
to  take  out  a  monition  from  the  said  High 
Court  of  Admiralty,  requiring  any  person  bdog 
in  possession  of  anj  part  of  the  amount  awarded 
or  voluntarily  paid  to  bring  in  the  aame,  to 
abide  the  judgment  of  the  Court  concerning 
the  distribution  thereof;  and  in  the  case  of  an 
award  the  person  or  persons  by  whom  the 
award  shall  have  been  made  shall,  upon  moni- 
tion, send  without  delay  to  the  said  High 
Court  of  Admiralty  a  copy  of  the  proceed tngs 
before  him  and  them,  and  of  the  award,  on 
unstamped  paper,  certified  under  his  or  their 
hand ;  and  the  same  shall  he  admitted  by  the 
Court  as  evidence,  and  the  amount  awarded 
or  voluntarily  paid  shall  be  distributed  accord* 
ing  to  the  judgment  of  the  Court. 

6.  The  Court  in  certain  eases  mau  affiudicnie 
Off  claims  for  services  and  necessaries,  miikomgh 
not  on  the  high  seiis,"^ And  be  it  enacted,  thiit 
the  High  Conn  of  Admiralty  shall  have  jaria- 
diction  to  decide  all  claims  and  dcmanda  what- 
soever  in  the  nature  of  salvage  for  services 
rendered  to  or  damage  received  by  any  ship  or 
sea-going  vessel,  or  in  the  nature  of  towage^  or 
for  necessaries  supplied  to  any  foreign  ship  or 
sea-going  vessel,  and  to  enforce  the  payBscnt 
thereof,  whether  such  ship  or  vessel  may  have 
been  within  the  body  of  a  county,  or  upon  the 
high  seas,  at  the  time  when  the  services  were  ren* 
dered  or  damage  received,  or  necesa«ries  (ur* 
nished,  in  respect  of  which  such  claim  is  made. 

7.  Evidence  may  be  taken  vivA  voce  m  open 
rourt»'^And  be  it  enacted,  that  in  any  salt  de- 
pending in  the  said  High  Court  of  Admiralty,  the 
Court  (if  it  shall  think  fit)  may  summon  before 
it,  and  examine  or  cause  to  be  examined,  wit- 
nesses by  word  ot  mouth,  and  either  before  or 
after  examination  by  deposition,  or  before  a 
commissioner,  as  herein-after  mentioned ;  and 
notes  of  such  evidence  shall  be  taken  down  ia 
writing  by  the  Judge  or  Registrar,  or  by  such 
other  person  or  persons,  and  in  such  manner, 
as  the  Judge  of  the  said  Court  shall  direct. 

8.  Evidence  may  be  taken  vivll  voce  before  a 
commissioner, -^AxA  be  it  enacted,  that  the  said 
Court  may,  if  it  shall  think  fit,  in  any  aiich  suit 
issue  one  or  more  special  commisaioiis  to  some 
person,  being  an  Advocate  of  thesaid  High  Court 
of  Admiralty,  of  not  less  than  seven  years'  stand- 
ing, or  a  barrister  at  law  of  not  less  th4n  seven 
years'  standing,  to  take  e? ideaoe  by  wont  of 
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month,  npon  oatb,  whicb  every  such  commis-  I  diflfer  in  drawing  tuch  iBeue  or  issues,  it  iliall 
aioner  is  hereby  empowered  to  administer,  at    be  referred  to  the  Judge  of  the  said  Court  to 


such  time  or  time?,  place  or  places,  and  as  to 
aucli  fiict  or  facts,  and  in  such  manner,  order, 
and  course,  and  under  such  limitations  and 
restrictions,  and  to  transmit  the  same  to  the 
registry  of  the  said  Court,  in  such  form  and 
manner  as  in  and  by  the  commission  shall  be 
directed ;  and  that  such  commissioner  shall  be 
attended,  and  the  mtnesses  rhall  be  examined, 
cross-examined,  and  re-examined  by  the  par- 
ties,  their  counsel,  proctors,  or  agents,  if  such 
parties,  or  either  of  them,  shall  think  fit  so  to 


settle  tbe  same ;  and  such  trial  shall  be  had 
before  some  Juilge  of  her  Majesty's  Superior 
Courts  of  Common  Law  at  ff'eitmiujtter.  at  the 
sittings  at  nisi  prius,  in  Londun  or  Midalesrjf^ 
or  before  some  Jud^e  of  assize  at  nisi  prius, 
us  to  thi'  said  Court  shall  seem  fit. 

12.  Casts  of  issues  and  commissions  to  be  its 
the  discretion  of  the  Cour/.— And  be  it  euucted, 
that  the  costs  of  such  issues,  ur  of  such  com- 
mission as  aforesaid,  as  the  Judge  of  the  smd 
High  Court  of  Admiralty  shall  under  this  act 


do ;  and  such  commission  shall,  if  need  be,  |  direct,  shall  be  paid  by  such  party  or  parties. 


make  a  special  report  to  tbe  Court  touching 
such  examination,  and  the  conduct  or  absence 
of  any  witness  or  other  person  thereon  or  re- 
lating  thereto;  and  the  said  High  Conrt  of 
Admiralty  is  hereby  authorized  to  institute 
such  proceedings,  and  make  such  order  or 
orders,  upon  such  report,  as  justice  may  re- 
quire, and  as  may  be  instituted  or  made  in  any 
caae  of  contempt  of  the  said  Court. 

9.  Attendance  o/witneuee  nnd  production  of 
papers  maf  be  compelted  Ay  subpoena.— And  be 
It  enacted,  that  it  shall  be  lawful  in  any  suit 
depending  in  the  said  Court  of  Admiralty  for 
the  Judge  of  the  said  Court,  or  for  any  such 
commissioner  appointed  in  pursuance  of  this 
act,  to  require  tnc  attendance  of  any  witnesses, 
and  the  production  of  any  deeds,  evidences, 
books,  or  writings,  b^  writ,  to  be  issued  by 
such  Judge  or  commissioner  in  such  and  the 
eame  form,  or  as  nearly  as  may  be  as  that  in 
which  a  irriV  ofsubpesna  ad  teetijlctindvm,  or  of 
m^pana  ducee  tecum,  is  now  issued  by  her 
Majesty's  Court  of  Queen's  Bench  at  M>«/- 
minsttr ;  and  that  every  person  disobeving  any 
such  writ  so  to  be  issued  by  the  said  Judge  or 
commissioner  shall  be  considered  as  in  con- 
tempt of  the  said  High  Court  of  Admiralty,  and 
may  be  punished  fur  such  contempt  in  the  said 
Court. 

10  Prwimne  o/  3  4*  4  IF.  4,  e.  42,  extended 
to  Court  of  Admiralty, — And  be  it  enacted, 
that  all  the  provisions  of  an  act  passed  in  the 
fourth  year  of  the  reign  of  his  late  Majesty,  in- 
tituled An  Act  for  the  further  amendment  of 
the  Law,  and  better  administration  of  justice, 
with  respect  to  the  admissibility  of  the  evidence 
of  witnesses  interested  on  account  of  the  yer- 
dict  or  judgment,  shall  extend  to  the  odmissi- 
biKty  of  evidence  in  any  suit  pending  in  the 
said  Court  of  Admiralty,  and  the  entry  directed 
by  the  said  act  to  be  made  on  tbe  record  of 
judgment  shall  be  made  upon  the  document 
contuning  the  final  sentence  of  the  said  Court, 
-and  shall  have  the  like  effect  as  the  entry  on 
such  record. 

11.  Power  to  direct  wiiff.— And  be  it 
enacted,  that  in  auv  contested  suit  depending 
in  the  said  Court  or  Admiralty  the  said  Court 
shall  have  the  power,  if  it  shall  think  fit  so  to 
do,  to  direct  a  trial  by  jury  of  any  issue  or 
issues,  on  any  quession  or  questions  of  fact 
arising  in  any  such  suit,  and  that  the  substance 
and  form  of  such  issue  or  issues,  shall  be  speci- 
fied by  the  Judge  of  the  said  Court,  at  the 
lime  of  directing  the  same:,  and  if  the  parties 


person  or  persons,  and  be  taxed  by  the  ragis« 
trar  of  the  said  High  Court  of  Admiralty,  in 
such  manner  as  the  said  Judge  bhall  direct,  and 
that  payment  of  such  costs  shall  be  enforced  in 
the  same  manner  as  costs  between  party  and 
party  may  be  enforced  iu  other  proceedings  in 
the  said  Court. 

13.  Power  to  direct  new  trials, — ^And  be  it 
enacted,  that  the  said  Court  of  Admiralty,  upon 
application  to  be  made  within  three  calender 
months  after  the  trial  of  any  such  issue  by  any 
party  concerned,  may  grMUt  and  direct  one  or 
more  new  trials  of  any  such  issue,  and  may 
order  such  new  trial  to  take  place  iu  the  man* 
ner  herein-before  directed  with  regard  to  the 
first  trial  of  such  issue,  and  may  by  order  of 
the  same  ('ourt  direct  such  coats  to  be  paid  as 
to  the  said  Court  shall  seem  fit  upon  any  ap- 
plication for  a  new  trial,  or  upon  any  new  trial 
or  second  or  other  new  trial,  and  may  direct 
by  whom  and  to  whom,  and  at  what  times  and 
in  what  manner  such  costs  shall  be  paid. 

14.  Grilling'  or  refusinff  new  trial,  matter  of 
appeal, — And  be  it  enacted,  that  the  granting 
or  refusing  to  grant  an  issue,  or  a  new  trial  of 
any  such  issue,  may  be  matter  of  appeal  to  her 
Majesty  in  Council. 

15.  Bills  of  exceptions  to  be  allowed  on  trials 
of  issues,^  Ani\  be  it  enacted,  that  at  the  trial 
of  anv  issue  directed  by  the  said  High  Court  of 
Admiralty,  either  party  shall  have  all  the  like 
powers,  right"*,  and  remedies  with  respect  to 
bills  of  exceptions  as  parties  impleaded  before 
Justices  may  have  by  virtue  of  the  statute  made 
in  that  behalf  in  the  thirteenth  year  of  the  reign 
of  the  year  of  King  EdwanI  the  First,  with 
respect  to  exceptions  alleged  by  them  before 
such  Justices,  or  by  any  other  statute  made  in 
the  like  behalf;  and  every  such  bill  of  excep- 
tions, sealed  with  the  seal  of  the  Judge  or 
Judges  to  whom  such  excentions  shall  have 
been  made,  vhall  be  annexed  to  the  record  of 
the  said  issue. 

16.  Record  of  the  issue  to  be  transmitted  to 
the  Court  of  Admiralty, — And  be  it  enacted, 
that  the  record  of  the  said  issue,  and  of  the 
verdict  therein,  shall  be  transmitted  by  the 
associate  or  other  proper  officer  to  the  registrar 
of  the  said  Court  of  Admiralty;  and  the  ver- 
dict of  the  jury  upon  any  such  issue  (unless  the 
same  shall  be  set  aside)  shall  be  conclusive 
upon  the  said  court,  and  upon  all  such  penons ; 
and  in  all  further  proceedings  iu  the  Cduse  in 
which  such  fact  is  found  the  said  court  shall 

.  assume  such  fact  to  be  as  found  by  the  jury. 
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17.  Prmsithm  ^^hZW.  4,  e.  92,  tf«ro 
nppemh  io  npply  to  sitits  im  C&vri  o/Admir^lip 
under  ihu  act.  3  &  4  IT.  4.  r.  41,  to  oppip  in 
tame  manner.  Certified  notes  of  evidence  tnken 
mirp  be  admitted  on  appeaL-^Aud  be  it  enacted, 
tbat  erery  person  who,  if  this  act  bid  not  been 

gassed,  mij^bt  have  appealed  and  made  suit  to 
er  Majesty  in  council  a^inst  anv  proceedin^p, 
decree,  or  sentence  of  &e  said  Hi^h  Court  of 
Admiralty  under  or  by  jirtue  of  an  act  passed 
in  tbe  third  year  of  the  reini  of  bis  late  Ma^ 
Jesty,  intituled,  '*  An  Act  tor  transferrins  tbe 
powers  of  the  Hif^h  Court  of  Delegates,  Doth 
in  Ecclesiastical  and  Maritime  causes,  to  his 
Maiesty  in  council;"  may  in  like  manner  appeal 
anci  muke  suits  to  ber  Majesty  in  council 
aninst  tbe  proceedin||ft,  decrees,  and  sentences 
of  tbe  said  court  in  all  suits  instituted  and 
proceedings  had  in  tbe  same  bv  virtue  of^  tbe 


judgment,  and  thirt  the  said  Jadgv  sliali  be 
entitled  to  and  have  all  privileges  and  proCce- 
tions  in  the  exercise  of  bis  jariadktioo  as 
judge  of  tbe  said  court  which  by  law  appertnia 
to  tbe  judges  of  her  Majesty's  Superior  Coorta 
of  Common  Law  in  the  exercise  of  tbeir  acre- 
ral  jurisdictions. 

2U.  Gaolers  to  receive  prisoners  eomnutted 
bw  the  Court  of  Jdmimlip  or  kp  Aimurmitp 
Coroners. '^Kna  be  it  enacted,  that  the  ke«er 
for  the  time  being  of  every  common  caoi  or 
prison  shall  be  bound  to  recdve  and  take  into 
bis  custody  all  persons  who  shMll  be  coasmitted 
thereunto  by  the  said  Court  of  Admimlty.  or 
who  shall  be  committed  thereunto  b^  anv  civ- 
roner  appointed  by  the  jndge  of  the  sud  Comt 
of  Admiralty  upon  any  inquest  taken  within 
or  upon  tbe  high  seas  adjacent  to  the  county 
or  other  jurisdiction  to  whicb  such  gaol  or 


provisions  of  this  act,  and  tbat  all  tbe  provisions  i  prison  belongs ;  and  every  keeper  of  any  gaol 
of  the  said  iMt-mentioned  act  shall  apply  to    or  prison  who  shall  refuse  to  receive  into  hia 

custody  any  person  so  committed,  or  wilfully 


all  appeals  and  suits  against  tbe  proceeding's, 
decrees,  and  sentences  of  tbe  said  Court  in 
suits  instituted  and  proceedings  bad  by  virtue 
of  the  provisions  of  this  act ;  and  such  appeals 
and  suits  shall  be  proceeded  in  in  the  manner 
and  form  provided  bv  an  act  passed  in  the 
fourth  year  of  the  reign  of  bis  late  Majesty, 
intituled  **  An  Act  for  tbe  lietter  Adminis tra* 
tion  of  Justice  in  bis  Miijesty's  Pri«  y  Council  ;*' 
and  all  tbe  provisions  of  the  said  last-mentioned 
act  relating  to  appeals  and  suits  from  tbe  High 
Court  of  Admiralty  shall  be  applied  to  appeals 
and  suits  from  tbe  said  Court  in  suits  instituted 
and  proceedings  had  by  virtue  of  tbe  provisions 
of  tbu  act :  Provided  always,  that  in  any  inch 
appeal  tbe  notes  of  evidence  taken  as  herein* 
before  provided  by  or  under  tbe  direction  of  tbe 
Judge  of  the  said  High  Court  of  Admiralty  shall 
be  certified  by  the  said  Judge  to  her  Altgesty 
in  council,  and  shall  be  admitted  to  prove  tbe 
oral  evidence  given  in  tbe  said  Ccmrt  of  Admi- 
ralty, and  that  no  evidence  shall  be  admitted 
on  such  appeal  to  contradict  tbe  notes  of  evi- 
dence so  taken  and  certified  as  aforesaid,  but 
this  proviso  shall  not  enure  to  prevent  the 
judicial  committee  of  the  privy  council  from 
directing  witnesses  to  be  examined  and  re- 
examined upon  such  facts  as  to  the  committee 
shall  seem  nt,  in  tbe  manner  directed  by  the 
latt-recited  act. 

18.  Power  for  Judge  of  JdmiraUp  to  mtihe 
rules  ofCoart. — And  be  it  enacted,  tbat  it  shall 
be  lawful  for  tbe  Judge  of  tbe  said  High  Court 
of  Admiralty  from  time  to  time  to  make  such 
rules,  orders,  and  regulations  respecting  the 
practice  and  mode  of  proceeditiff  of  the  said 
Court,  and  tbe  conduct  and  duties  of  the 
officers  and  practitioners  therein,  as  to  him 
shall  seem  fit,  and  from  time  to  time  to  repeal 
or  alter  such  rules,  orders,  or  regulations: 
Provided  always,  that  no  such  rules,  orders,  or 
regulations  shall  be  of  any  force  or  cfiect  until 
the  same  shall  have  been  approved  by  ber 
Majesty  in  council* 

19.  Protection  of  the  judge  of  the  Court  of 
Mmirulipj'^And  be  it  declared  and  enacted, 
that  DO  action  shall  lie  against  the  judge  of  the 
•aid  Hi^  Court  of  Aonuralty  lur  error  in 


or  carelessly  suffer  such  person  to  escape  and 
get  at  large  without  lawful  warrant,  alnll  be 
liable  to  tbe  like  penalties  and  conseoaeacea 
as  if  such  person  bad  been  committea  to  Ida 
custody  by  any  other  lawful  authority. 

21.  Prisoners  in  eontempi  mapbamscknrwed, 
— And  be  it  enacted  that  it  sliall  be  lawful  foe 
the  judge  of  tbe  said  High  Court  of  Admiralty 
to  order  tbe  discharge  o?  auy  penon  who  ahau 
be  in  custody  for  contempt  of  the  said  Coart 
for  any  cause  other  than  for  non-payment  of 
money  on  such  conditions  as  to  the  judge  8haK 
seem  just:  provided  always,  that  the  ofdcr 
for  such  discbaii^e  shall  not  be  deeaaed  to  have 
purged  the  original  contempt  in  case  the  coa* 
ditions  on  which  such  order  shall  be  made  be 
not  fulfilled. 

22.  Jurisdiction  to  trp  questions  comeermmm 
bootp  ^iMr.^And  be  it  enacted,  that  the  amd 
High  Court  of  Admiralty  shall  have  jarbdi^ 
tion  to  decide  all  matten  and  questiona  coo* 
cerning  booty  of  war,  or  tbe  distribution  there- 
of, which  it  shall  please  bar  Majesty,  her  hdrs 
and  successon,  by  tbe  advice  of  ber  a»d  th^ 
Privy  Coundl  to  refer  to  the  judgment  of  the 
said  Court ;  and  in  all  matten  so  referred  the 
Court  shall  proceed  as  in  cases  of  prixe  of  war, 
and  the  judgment  of  the  Court  therein  iludl 
be  binding  upon  all  parties  concerned. 

23.  Juria^iomof  Courts  of  Last  and  EfmUf 
not  taken  aiMrjr.<»Provided  alwaya,  and  be  ft 
enacted,  tbat  nothing  herein  contained  ahall 
l>e  deemed  to  preclude  any  of  her  Majesty's 
Courts  of  Law  or  Equity  now  baring  juirlsdi^ 
tinn  over  the  several  subject-mattere  and  caaaca 
of  action  herein- before  mentioned  from  con- 
tinuing to  exercise  such  jurisdiction  aa  folly  as 
if  this  act  bad  not  been  passed. 

24.  Act  map  he  amended  this  J«sma.— And 
be  it  enacted,  that  this  act  may  lie  repealed  or 
amended  by  any  act  to  be  passed  in  m»  setsian 
of  parliaicent. 
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PARLIAMENTARY  AGENCY. 
TV  tke  EStar  of  The  Legal  Olnerver. 

Your  correspomlent,  **  A  Solicitor/'  (p.  3]  4) 
mistakes  roe»if  he  supposes  I  intended  to  impute 
s  want  of  seal  or  attention  to  the  present  parlia- 
mentary mnts.  I  merely  wish  to  draw  the  at* 
tent  ion  or  the  London  profession  to  what  is  a 
fair  and  leiritimate  field  of  practice,  and  where 
lei^  knowledi^,  and  a  professional  education^ 
cannal  fail  to  hafe  their  due  weight  and  influ- 
ence with  every  solicitor  who  has  to  select  a 
parliamentary  agent. 

^  In  regard  to  ue  adfaace  of  fees  by  the  soli- 
ciior,  and  the  refusal  to  make  any  allowance  on 
the  principle  of  attorney  and  agent,  your  cor- 
respondent^ doubtless,  is  acquainted  with  the 
Instances  he  mentioned,  where  the  agent  has 
made  advances  and  been  the  loser,  and  where  al- 
lowances have  been  made  to  the  solicitor. 
But  if  he  will  take  the  trouble  of  enquiring 
amongst  the  leading  parliamentarv  agents,  I 
am  sure  he  wUl  find  the  instances  he  refers  to 
exceptions  to  the  general  rule,  which  for  the 
last  twenty-five  years  I  have  found  to  prevail : 
namely,  that  the  House  fees  shall  be  advanced 
on  the  second  reading  of  a  bill,  and  that  no  al- 
lowance shall  be  made  to  the  siilicitor  hy  the 
agent,  who  expects,  and  usually  receives,  his  bill 
at  the  close  of  the  session. 

I  do  not  intend  to  discuss  the  question, 
whether  parliamentary  agency  ia  worth  the  at- 
tention oif  I  he  London  solicitors ;  all  I  assert  is, 
that  if  they  undertake  it,  they  will  not  fail  to 
have  the  support  of  the  profession  in  the  coun- 
try; and,  unless  I  am  greatly  misinformed, 
the  apprenticeship  which  yoor  correspondent 
speaks  of  baa  in  several  instances  been  a  very 
snort  one. 

Let  a  Junior  partner  of  a  London  ofiice,  of 
standing  connections,  devote  his  time  exclu- 
sively, for  the  session,  to  parliamentary  agency, 
and  there  is  little  doubt  after  a  very  short  pro- 
bation, with  attention  and  industry,  he  will 
prove  to  have  added  to  the  joint  stock  fund 
more  than  be  could  have  donein  any  other  de- 
partment of  the  profession,  within  the  same 
space  of  time. 

A  Constant  Rbaoxr  at  Manchxstbr* 


THE  STUDENTS  CORNER. 


dnary  Iq^atee.  If  not  there  is  pmikoe^  an 
intestacy,  and  the  executors  take  in  tmst  for 
the  next  of  kin.  If  the  testator  left  a  father, 
he  will  be  solely  entitled.  2Bla.  Com.  616. 
If  he  left  a  mother,  but  no  ftither.  she  will 
take  one-third,  and  the  sister's  son  and  the 
brother's  children  will  take  the  other  two- 
thirds  equally,  per  ttirpee,  I  Jac.  2,  c.  17; 
Stanley  v.  Siamiej^,  1  Atk.  458.  If  the  testator 
left  any  uncles  or  aunts,  but  no  father  or 
mother,  they  and  the  nephews  and  nieces  will 
be  entitled  e(|ually  per  capita,  Durant  v» 
Premtood,  I  Atk.  455.  But  if  he  left  neither 
father,  mother,  uncle,  or  aunt,  then  the  sister's 
son  and  the  children  of  the  brother  are  entiUed 
per  eapUa.  Wahh  v.  fFekh^  Pre.  Cha.  54.  I 
have  omitted  the  Improbable  contingency  9i 
the  testator  leaving  a  grandfioher  or  grand- 
mother. They  t&e,  in  defiuilt  of  father, 
mother,  brothers,  or  sisters,  to  the  exclusion 
of  nndes,  aunts,  nephews  and  nieces.  Black* 
borough  V.  DavieSt  1  P.  W.  41 1  fFoodrofe  v. 
fHckworth,  Pre.  Cha.  527. 

Letters  of  administration  to  the  brother's 
estate  are  unnecessary,  as  his  children  take  as 
the  testator's  next  of  kin,  and  not  through 
their  father.     fFaUh  v.  ff'aM,  Pre.  Cha.  54. 

"  A  Subscriber "  appears  to  think  the  be- 
quest would  not  have  lapsed,  had  the  date  of 
the  will  been  subsequent  to  Ist  January,  ISdS, 
when  the  new  Will  Act,  1  Vict  c  26,  came 
into  operation.  This  opinion  is  erroneous. 
That  act  prevents  a  lapse  in  two  cases  only  i 
where  real  estate  Is  devised  lor  an  estate  tul, 
or  an  estate  In  quasi  tail,  and  where  real  or 
personal  estate  is  devised  or  bequeathed  to  a 
child  or  other  issue  of  the  testator,  neither  of 
which  is  the  case  here.  A.  C. 


SELECTIONS 
FROM  CORRESPONDENCE. 


WILL  OP  LBASXHOLDS. 

It  IS  quite  clear  that  the  legacy  in  the  case 
stated  at  p.  265,  ante,  has  lapi^.  This  point 
has  been  so  long  considered  settled,  that  there 
are  no  modern  decisions  to  be  met  with  on 
the  suliject.  It  was,  however,  decided  in  Ei* 
Uai  V.  Davenport,  1  P.  \V.  83,  which  case  has 
never  been  overruled. 

To  whom  the  property  now  belongs  it  is 
impossible  to  say  on  the  facts  stated  by  "  A 
Subscriber."  n  the  will  contains  a  general 
residuary  clause,  the  lapsed  le^^acy  wH  fall 


LOCAL  COVnTS'  JCRISDICTIOK. 

Believing  the  point  to  lie  Kctle  known  in  tbe 
profession,  I  bpg  to  acquaint  you,  for  the  in- 
formation of  your  readers,  that  it  seems  Indis* 
pensable  that  both  plaintiff  and  defendant  must 
be  actual  residents  within  the  limited  district. 
In  the  Southwark  Court  of  Record  (in  which 
debts  to  sny  amount  may  be  sued  for)  process 
was  issued  against  a  defendant  whose  actual 
residence  was  In  Westminster,  he  was  however 
served  with  process  in  South%vark,  but  the 
proceediiif(s  were  aftenvards  set  aside  on  the 
ground  of  his  not  being  an  inhabitant  of  the 
borough.  Civis  A. 


AFPIRMATIONS. 


I  have  Just  read  the  article  at  p.  291,  on  af- 
firmations. Nothing  can  be  more  clear  than 
the  absurdity  of  many  of  our  present  rules  of 
evidence,  by  which  the  testimony  of  conscien- 
tious men  is  rejected,  because  they  adhere  lite- 
rally to  the  gospel  precept  of  "  swear  not  at 
all."  As  the  Ineviuble  and  only  coosequoice 
into  tbe'residney  and  pass  witb  It  to  the  rjssi^  of,  the  rfjectjon  of  any.relenwt  oyidlACfi  (I 
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speak  of  facts  to  be  proved,  not  usin^  the  word 
technically)  uiu«t  be  a  denial  or  evasion  of  jus- 
tice»  and  as  by  the  present  niode  tbe  evil  is 
done  before  a  remedy  is  thought  necessary, 
how  much  better  would  it  he  to  enact  general 
principles  instead  of  specific  cases,  and  declare 
all  evidence  to  be  ailtnissiblejeaving,  of  course, 
its  proper  weight  to  the  judgment  of  the  court  I 
A  corrrect  principle  appears  to  me  to  be  laid 
down  in  the  act  1  &  2  Vict.  c.  105,  by  which  it 
is  declared  and  enacted  *'  That  in  all  cases  in 
which  an  oath  may  be  and  shall  have  been  ad« 
ministered  to  any  person,  either  as  a  juryman, 
or  a  witness,  or  a  deponent  in  any  proceeding, 
civil  or  criminal,  in  any  court  of  law  or  equity 
in  the  United  Kindgom,  or  on  appointment  to 
any  office  or  employment,  or  on  any  occasion 
%vhatever,  such  person  is  bound  by  the  oath 
administered,  provided  the  same  shall  have 
been  administered  in  such  form  and  with  such 
ceremonies  as  such  person  may  declare  to  be 
binding,"  &c.  This  euactment  meets  only  the 
case  of  persons  willing  to  iwetir,  and  not  of 
those  who  object  to  oaths  in  iuto ;  but  a  si- 
milar rule  as  to  affirmations  would  render  the 
rejection  of  testimony  on  account  of  religious 
scruples  impossible.  But  I  have  some  doulus 
whether  the  enactment  iust  quoted  is  prospec- 
tive or  retrospective  only  {  the  first  part  is  ''  in 
which  an  oath  may  be  and  shall  have  been," 
seemingly  making  the  past  essential  by  the  use 
of  the  copulative  injunction  ;  had  the  disjunc- 
tive "  or  "  been  used,  I  should  have  entertained 
no  doubt.  But  then,  on  the  other  hand,  in  the 
latter  part  the  words  are  "  may  declare  to  de 
binding  "  which  infers  a  future  Mveariug ;  a^,  if 
the  intention  were  to  legalise  past  oaths  only, 
the  words  would  have  been  "  may  have  de- 
clared." W.  C. 


LOCAL  AND  PERSONAL  ACTS. 

DECLARED  PUBLIC, 
AKD  TO  BB  JUDICIALLY  NOTICED. 

[ConiinMed/romp.  380.] 

3  &  4  Vict. 

Cap.  15. — An  act  to  enable  the  Manchester 
and  Salford  Junction  Cunal  Company  to 
raise  a  further  sum  of  moncv ;  and  to  alter, 
amend,  and  enlarge  some  or  the  powers  and 
provisions  of  the  act  relating  to  the  same 
canal. 

Cap.  16. — An  act  to  continue  and  amend  an 
act  for  erecting  a  bridge  over  the  river 
Almond,  which  divides  the  counties  of  Edin- 
burgh  and  Linlithgow. 

Cap.  17. — An  act  for  abolishing  certain  petty 
and  market  customs  in  the  city  of  Edin- 
burgh, and  granting  other  duties  in  lieu 
thereof. 

Cap.  18. — An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  town  of 
Bolton  and  other  places,  in  the  county  of 
Lancaster. 

Cap.  19. — An  act  to  enable  the  Thames 
Plate  Glass  Company  to  sue  and  be  sued 
iQ  the  name  of  the  chairman  or  deputy 


chairman,  or  secretary,  or  any  one  of  the 
directors  for  the  time  being  of  the  aaid  com- 
pany ;  and  for  other  purposes. 

Cap.  20. — An  act  to  enable  the  ProteatanC 
Dissenters,  and  General  Life  and  Fire  losa« 
ranee  Company  to  sue  and  be  sued  in  ibe 
name  of  the  chairmaD,  depnty  cbairman,  or 
any  one  of  the  directora,  or  of  the  Becrefary 
of  the  said  company. 

Cap.  21. — ^An  act  for  making  and  repuring 
several  roads  in  and  leading  to  and  from  tbe 
town  of  Warminster,  in  the  county  of  Wilts. 

Cap.  22. — ^An  act  for  making  and  mainlaining 
a  new  road,  from  the  road  at  Worle  to  a 
road  in  the  parish  of  Kewstoke,  leaiiinif  to 
Locking  and  Weston-super-Mare,  in  the 
county  of  Somerset. 

Cap.  23. — ^An  act  to  amend  and  explain  aonae 
of  the  provisions  of  the  acts  relatio|^  to  the 
General  Steam  Navigation  ilompnny. 

Cap.  24, — An  act  for  consolidating  the  Wyrley 
and  Essington  Canal  Navigation  vriUi  die 
Birmingham  Canal  Navigations,  and  for 
granting  further  powers  to  the  company  of 
proprietors  of  the  Birmingham  Canal  Navi- 
gations. 

Cap.  25. — ^An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  township 
of  Newton  Abbot,  and  other  townshioa,  pa- 
rishes, and  places,  all  in  the  county  of  Devon. 

Cap.  26. — An  act  for  making  and  maintaining 
a  new  bridge  over  the  river  Aire  at  Lec<b, 
at  or  near  a  place  called  Crown  Point,  with 
suitable  approaches  thereto ;  and  for  mak- 
ing certain  drains  or  water-coaraea  under 
tbe  roads  leading  to  such  bridge,  and  tbroogh 
the  adjoining  lands,  to  communicate  with 
the  river  Aire  below  the  Leeds  loeka. 

Cap.  27. — An  act  for  the  farther  improvement 
of  the  town  of  Greenock;  for  better  lighting 
and  supplying  the  same  with  water;  for 
regulating  the  police  thereof;  and  for  other 
purposes  connected  therewith. 

Cap.  28. — An  act  to  continue  the  term  and 
amend  and  alter  the  powers  of  an  act  for 
regulating  the  police  of  the  burgh  of  Calton 
and  village  and  lands  of  Mile  End,  in  the 
county  of  Lanark. 

Cap.  29. — An  act  to  continue,  enlarge^  and 
explain  several  acts  for  erecting  a  bridewell 
for  the  county  of  Lanark  and  city  of  Glas- 
gow. 

Cap.  30. — ^An  act  to  authorise  the  transfer  to 
more  than  twelve  persons  of  certain  patents 
granted  to  the  Marquis  of  Tweeddale  relat- 
ing to  the  manufacture  of  drain-tiles,  bricks, 
and  other  articles,  and  for  the  establishment 
of  a  company  for  carrying  out  the  objects  of 
the  said  patents. 

Cap.  31. — An  act  for  more  efiectually  repair^ 
ing  the  road  from  Basingstoke  in  the  county 
of  Southampton  to  Lobcombe  Corner  in  the 
county  of  Wilts,  and  other  roads  therein  de* 
scribed ;  and  for  making  a  new  road  from 
the  said  road  at  the  eastern  entrance  of  the 
town  of  Andover  to  the  Warren  Farm  station 
on  the  London  and  South-western  Railway 
in  the  said  county  of  Southampton. 

Cap.  32,— An  act  for  repturing  and  improving 
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the  road  from  Maccloifield  to  Congleton  in 
the  coimty  of  Chester.  ..... 

Cap.  33.— An  act  for  extendinjr  the  .lurwdic- 
tion  of  the  Barkalon* A*h  and  Shyraik  Court 
of  Rcque-'tP,  and  ihe  powers  ana  provisions 
of  the  act  passed  constitutinic  such  court,  to 
certain  places  in  the  west  and  east  ridiut^s 
of  the  county  of  York,  and  amendin^f  the 

aame  act. 
Cap.  34.— An  act  for  repairing^  and  improving 
ihe  roads  from  Lobcombe  Corner  in  the 
parish  of  Wiuterslow  to  the  city  of  New 
Saruro  in  the  county  of  Wilts,  and  from  the 
aaid  city  to  Landford  and  other  roads  in  the 
county  of  Southampton. 
Cap.  36.— An  act  for  more  effectually  repair- 
inir  and  iniprovini;  certain  roads  near  Tor- 
quay, Pwfnlon,  Brixham,  Kingswear,  New- 
ton Abbot,  and  Shaldon.  and  for  making 
cerUin  new  roads  connected  there wiih,  all 
in  the  county  of  Devon. 

Cap.  36.- An  act  for  more  effectually  repair- 
ing  several  roads  leading  from  the  town  of 
Taunton  in  the  county  of  Somerset,  and  for 
making  several  deviations  and  new  lines  of 
road  connected  therewith. 

Cap.  37.— An  act  for  more  effectually  repair- 
ing the  roatl  from  the  Houiton  turnpike 
road  near  Yard  Farm  in  the  parish  of  Upol- 
terv  in  the  county  of  Devon,  towards  llmin- 
etcr,  to  Ihe  eastern  boundary  of  the  parish 
of  Buckland  Saint  Marv  in  the  county  of 
Somerset:  and  for  making,  maintaining, 
and  repairing  several  other  roads  communi- 
cating therewith  in  the  counties  of  Devon, 
Somerset,  and  Dorset.  ... 

Cap.  38.— An  act  for  repairing  and  maintaming 
a  road  from  Banbury  in  ihecountv  of  Oxford 
to  Lutterworth  in  the  county  of  Leicester, 
and  other  roads  communii-aiiug  therewith. 

Cap.  39.— An  act  fur  maintaining  and  repair- 
ing the  road  from  Causeway  Head  near 
Siirling,thn>ugh  the  county  of  Clackmannan, 
by  the  foot  of  the  Oihil  Hills,  towards 
Queensferry,  and  certain  roads  branching 
out  of  the  same. 

Cap.  40.— An  art  to  alter  and  amend  several 
acts  for  muking,  maintain-ng,  and  keeping 
in  repiir  certain  roads  in  the  counties  of 
Clackmannan  and  Perth;  and  for  other 
purposes  relating  thereto.  ^ 

Cap.  41. —An  act  to  enable  the  Scottish  U  idows 
Fond  and  Life  Assurance  Society  to  sue 
and  be  sued  ;  and  fur  other  purposes  relat- 
iug  to  the  said  society. 

CAPr42.— An  uct  for  belter  lighting  and  sup- 
plying  with  Kas  the  town  and  neighbourhoud 
of  Dewsbury  in  the  west  riding  of  the 
county  of  York. 

Cap.  43.— An  act  for  amending  the  powers 
and  provisions  «>f  several  acts  relatiiig  to  the 
holding  <»f  markets  in  the  town  of  Taunton 
in  the  county  of  Somerset,  and  to  the  im- 
provement of  the  said  town. 

Cap.  44. — .An act  fur  regulating  and  preserving 
the  harl>onr  of  WorUington  in  the  county  of 
Cumberland,  and  for  other  purposes  relating 

thereto.  .. 

[7b  bt  conOnMed.} 


SUPERIOR  COURTS. 


SolU  Court. 

SALE  BY  ACCT10N.*-INTBRPI«EADBR. 

/4/ter  an  esiuie  ka§  been  re-soid  by  aueiion  in 
conseauence  of  the  purchaser's  default  in 
completing^  hts  contract,  the  Court  wilt  re^ 
strain  the  second  purchaser  from  proceeding 
at  law  to  recofoer  hi*  deposit,  pending  a  suit 
instituted  bp  the  first  purchaser  for  a  spe* 
cific  performance. 
On  the  19th  of  June  1835,  the  plaintiff,  who 
,  is  an  auctioneer,  and  who  acted  as  the  agent 
for  another  party,  sold  the  estate  in  the  plead* 
ings  mentioned  by  auction,  and  the  defendant 
Cutts,  having  become  the  purchaser  for  370/., 
paid  a  deposit  of  1 74/.    One  of  the  conditions 
of  sale  under  which  the  defendant  purchased, 
was,  that  in  the  event  of  the  purchaser  not 
completing  his  contract,  the  vendor  should  be 
at  liberty  to  re-sell  the  property.    The  defen- 
dant made  certain  objections  to  the  title  which 
he  required  to  have  removed,  but  expressed 
his  willingness  to  complete  his  contract,  and 
gave  notice  to  the  plaintiff  not  to  re- sell  the 
premises.    Notwithstanding  this  warning  the 
pluntiff  again  put  the  premises  up  to  sale,  and 
thereupon  the  defendant  Vickers.  became  the 
purchaser  for  G40/.,  who  also  having  refused 
to  complete  his  contract  on  the  ground  of  the 
title  bemg  defective,  the  vendor  called  upon  the 
plaintiff  to  pay  over  to  him  both  the  deposits, 
and  on  his  refusal  to  do  so,  commenced  an 
action  against  him.    Meanwhile  the  defendant 
Cutts,  filed  a  bill  against  the  vendor  for  8pe» 
cific  performance,  but  declined  to  move  for  an 
injunction  to  restrain  him  from  proceeding  at 
law  against  the  plaintiff.    The  defendant  Vic- 
kers, also  insistmg  upon  having  his  contract 
completed,  and  requiring  the  title  to  be  made 
perfect,  the  plaintiff  filed  his  present  bill  to 


have  the  money  received  bv  him  for  the  de- 
posits paid  into  Court,  and  to  restrain  the 
vendor  from  proceeding  further  with  his  ac- 
tion. On  the  8th  of  June  last,  the  money  was 
ordered  to  be  brought  into  Court,  and  an 
injunction  was  granted,  restraining  the  defen- 
dants and  the  vendor  from  proceeding  against 
the  plaintiff  until  the  questions  between  the 
parties  should  have  been  determined.  A  mo- 
tion was  subsequently  made  to  dissolve  the 
injunctitm,  and^  the  Court  having,  after  full 
argument,  required  time  to  consider  the  seve- 
ral points  urged, 

Ihe  Master  of  the  Rolls  now  delivered 
judgment.  His  Lordship  said — *'  The  defen- 
dant Yickers  claims  to  be  paid  back  the 
deposit  received  from  him,  wuilst  the  defen- 
dant Cutts  still  insists  that  he  is  entitled  to  a 
specific  performance  of  the  contract  entered 
into  with  him,  and  holds  the  plamtiff  liable  to 
any  loss  or  damage  that  may  be  sustained  by 
him  by  reason  of  its  non-fulfilment.  The 
answers  do  not  either  of  them  suggest  any 
obiection  to  the  plaintiff 's  right  to  be  indem- 
nined,  and  he  is  placed  in  this  actual  difficultvt 
he  held  the  deposit  subject  to  certain  conui- 
tions ;  for  if  a  good  title  was  not  shewn,  the 
defendant  Cutts  was  entitled  to  require  him 


M8 


Superior  CtmrU :  QKeen'9  Bench  f  EMe. 


not  to  part  with  the  depotlt  paid  b^  hiiD»  and 
the  defeodaiit  Vicken  mignt  insist  that  as 
such  frood  title  could  not  be  made  to  appear, 
he  had  a  right  to  be  paid  back  the  sums  of 
S62/.,  which  he  had  paid  as  a  deposit.  As  to 
the  whole  amount  of  the  mone^  in  the  plain- 
liff's  hands,  there  is  no  question  between 
Cutts  and  Vickers.  The  vendor  alone  wishes 
to  treat  this  as  a  question  of  interpleader,  and 
so  far  as  any  legal  question  extends,  this  might 
perhaps  be  done ;  but  that  is  not  the  proper 
mode  of  determining  the  equitable  rights  of 
these  parties.  If  the  plaintiff  can  make  a  good 
title,  and  Cutts  is  to  have  a  specific  perform- 
ance, then  ho  is  not  entitled  to  retain  the 
deposit  made  by  Vickers,  and  so  if  Cutts  has 
failed  in  performance  of  his  contract,  and 
Vickera  can  insist  upon  completion  of  his 
purchase,  the  deposit  pnid  by  him  must  be 
retained.    Is  the  plaintiff  then  to  hafe  no 

frotection  agunst  these  conflicting  daims? 
lis  Lordship  said  he  agreed  with  some  of  the 
arguments  urged  on  belialf  of  Cutts  and  Vic- 
kers, and  if  the  facts  contained  in  these  argu- 
ments had  appeared  upon  the  answers,  they 
might  have  had  a  material  influence  on  his 
decision,  but  the  plaintiff's  attention  not  hav- 
ing been  called  to  them,  he  could  not  allow 
the  case  set  up  by  them  to  be  of  any  avul^ 
when,  according  to  the  pleadings,  the  plaintiff's 
right  to  an  indemnity  was  not  disputed.  He 
had,  however,  some  difficulty  in  determining 
the  course  which  the  parties  ought  to  pursue. 
In  jlngd  V.  Hadden,  16  Ves.  202,  Sir  iir.  Grant 
iud,  ''  If  at  the  hearing,  the  (question  is  ripe 
for  decision,  the  Court  decides  it ;  and  if  it  is 
not  ripe  for  decision,  directs  an  action,  or  an 
issue^  or  a  reference  to  the  Master  as  may  be 
best  suited  to  the  nature  of  the  case,"  and 
having  regard  to  the  circumstances  of  this 
case — that  the  Questions  were  not  ripe  for 
decision,  he  ought  to  order  the  injunction  to 
be  continued,  and  the  pluntiff  to  have  his 
eoeU  out  of  the  fund  in  Court,  the  defendant 
Ctttu  to  proceed  with  his  suit  with  ail  possible 
dispatch* 
^mr^wrl  V.  CW/ilf,  August  3d,  1840.    M.  R. 

[Before  the  Four  Judges.] 

BCCLB8IJI8TICAL  COURT. — PROHIBITION. 

A  ieii  fur  nowayment  qf  church  rates  majf, 
netw'UhsianJing  the  stat.  23  Hen.  8,  c.  9, 
be  iaititiited  in  the  Court  of  Archee^  in  a 
case  where  the  dtfendant  reiidei  uithin  the 
SoceiC  qf  a  proeincUii  bUh^^  and  co§ue' 
quentljf  where  the  defendant  U  necetearify 
cited  out  of  the  dioceoe  in  which  he  reoidee, 
A  mere  irregularity^  in  an  Eccieeiastical  Court 

wiii  not  warrant  a  prohibition. 
In  thia  case  a  rule  bad  been  obtained  for  a 
prohilntion  to  the  Court  of  Arches  to  restrain 
tha  plaintiih  from  further  prosecuting  in  that 
Coitfft  a'SoH  for  the  pttyment  of  church  rates. 
The  plaintiffs  were  the  churchwardens  of  the 
parish  of  St.  Margaret's,  Ijeicester,  and  the 
oefendaiil  was  one  of  the  inhabitants  of  that 
parish.    The  defendant  had  been  rated  in  a 


sum  of  2/.  St.,  and  hai^  reAued  to  fiay  te 
same,  he  was  summoneo  befove  the  roagia- 
trates,  when  he  raised  objections  to  the  l^aJity 
of  the  rate.  As  these  objections  prevented  the 
magistrates  from  proceeding  further  in  the 
matter,  the  plaintiffs  went  to  the  Court  of  the 
Arches,  and  there  the  defendant  was  som- 
moned  to  appear  under  the  process  of  a  letter 
of  request.  The  defendant  took  no  notice  of 
the  summons,  md  the  cause  proceeded  regu- 
larly to  sentence.  The  ordinary  aig-ni/hmtii 
issued,  and  then  a  writ  de  contumtce  aqti* 
endo.  The  defendant  then  applied  to  this 
Court,  and  obtained  the  present  rale.  The 
first  objection  taken  in  prohibition  was»  that 
the  Archdeacon's  Cotut  nad  no  jnrisdictioa  to 
entertain  a  suit  of  this  sort  by  virtue  of  a  ktler 
of  request  from  the  commisaary,  for  that  thss 
was  not  a  case  excepted  out  of  tiie  operation 
of  (he  statute  23  Hen.  8,  c.  9,  which  was  an 
act  to  prevent  persons  being  dted  oat  of  the 
diocese  where  they  resided,  except  for  caasca 
of  heresy.  The  second  objection  was,  that  tiie 
proceedings  in  the  Ecclesiastical  Coon  were 
contrary  to  the  directions  of  the  10  Geo.  4,  c. 
63,  as  to  the  forms  in  which  the  depoailioDS  in 
the  case  were  taken. 

Mr.  fFifhtman^  in  Easter  Term,  shewed 
cause  against  the  rule.  The  first  objection, 
which  goe3  to  the  jurisdiction  of  the  Coart, 
cannot  be  sustained.  The  statute  ailona  a 
partvto  be  cited  out  of  the  diocese  in  wUcbhe 
dwells,  where  "  any  bbbop  or  any  inferior  judge 
baring  under  him  jurisdiction  in  his  own  right 
and  title,  makes  request  or  instance  to  the 
archbishop  or  his  substitutes.''  Thatdanse  in 
the  statute  has  been  held  sufficient  to  jesttfy  a 
suit  by  letter  of  request  in  the  Ardiea,  where 
the  party  was  summoned  for  brawling  in  a 
church.  Es  parte  fFUUams^^  But  even  if 
this  objection  could  be  good  for  anytiiing,  it  is 
now  too  late  to  press  it.  Ottieyv.  fFhitekall^ 
It  is  impossible  to  see  how  the  second  objec- 
tion arises,  for  the  10  Geo.  4,  c.  53,  is  merely 
an  act  fbr  regulating  the  salaries  of  the  officers 
of  the  Court.  The  objection,  if  valid,  ia  one 
of  mere  irregularity,  and  cannot  justify  the  is- 
suing of  a  writ  of  prohibition.  ' 

The  Attorney  General  and  Mr.  Serjt.  Jte- 
ning,  in  support  of  the  rule. — £>  pwrte  f^i- 
Hams  does  not  apply  here,  for  brawling  in  a 
church  was  a  case  cognizable  in  the  Ecdesias- 
tical  Court  before  the  statute  of  Hen.  8,  and 
therefore  was  held  not  to  be  within  th«t  statute. 
The  Court  here  is  clearly  exceeding  its  loris- 
diction,  for  the  legality  of  a  rate  depends  on 
the  construction  of  acts  of  parliament,  and  the 
Courts  of  Common  Law  can  alone  conatrae 
them.  Carter  v.  Crawleu,^  Hie  sonsasoiung 
of  the  defendant  out  of  hii  diocese  is  an  abuse 
which  it  was  the  express  object  of  tlie  statate 
of  Henry  8  to  prevent,  and  the  Cwis  wiU 
not  £avour  apractice  prohibited  bf  tiaiiie,  and 
productive  ot  the  moat  vexatious  iwtaswponipnce 
and  expence.    The  second  objection  is  one  of 

•  4  Bam.  &  Cress.  313. 

b  Bunb.  17. 

c  Sir  T.  Raym.  496. 
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mora  tiiaa  mere  Irrenilarity .  The  ttat  10  Geo.  I 
4  directed  thai  the  Bcdetiastical  Courts  should 
lay  down  rules  for  the  regulation  of  their  pro- 
ceedingB.  They  have  done  sOj  and  yet  the  de- 
poeitioos  in  tlus  rase  have  not  been  taken  ac- 
cerdinij^  to  those  regulations  In  a  case  where 
the  jurisdiction  itself  was  more  than  doubtful, 
the  Court  will  watch  matters  of  irregularity 
with  strictness. 

Cur.  adv,  vttit. 
Lord  Denmam^  C.  J.,  now  delivered  judg- 
ment. This  was  a  motion  for  a  prohibition 
to  the  Court  of  Arches  m  a  suit  for  the  sub- 
traction of  church-rate.  There  were  two  ob- 
jections taken  to  the  suit  i  first,  that  the  depo- 
aitiim  was  wrong  under  the  10  Geo.  4,  c.  o3» 
s.  9.  The  answer  to  this  objection  was,  that 
the  matter  objected  to  was  a  mere  irregularis^, 
and  we  are  of  that  opinion.  The  second  ob- 
jection was,  that  the  party  was  cited  out  of 
the  diocese  in  which  he  resided,  which  it  was 
said  was  unlawful  by  the  law  civil,  and  by  the 
atatvie  law,  and  the  stat.  of  23  Hen.  8.  c.  9, 
wna  referred  to.  We  do  not  find  any  authority 
for  saying  that  such  a  mode  of  proceeding  is 
erroneotts  in  this  case,  nor  is  there  anj  {ground 
shewn  why  there  should  not  be  a  suit  in  the 
Ardies  for  the  subtraction  of  church  rates  as 
well  as  for  the  subtraction  of  tithes  byrirtue  of  a 
letter  of  request.  We  have  enquired,  and  find 
that  many  suits  have  been  instituted  by  a  letter 
of  request,  and  that  there  never  has  been  any  ob- 
jection to  suits  of  this  sort  upon  this  ground, 
though  a   prohibition  has  before  now  been 

Sinted  on  other  grounds.  We  think  that  the 
ter  of  request  is  a  proper  mode  of  proceed- 
ing in  a  case  like  the  present,  and  that  the 
rule  must  therefore  be  discharged. 

JpliuMd  another  r.  Bamei^  T.  T.  1840. 
Q.  B.F.J.  

RIGHT  TO  PISH  — PLEADING. 

In  an  action  of  tretpau  for  tahing  the  ioii 
of  a  rwtr  and  the  ouster  mat  adhering^ 
thereto,  the  dtfendant  pleadea  the  common 
rif^ht  of  aU  mhfecti  to  fith  in  a  namgabie 
river.  The  rq^ication  set  forth,  that  tke 
epat  UMU  tke  brood  of  young  opetere,  and 
troversed  the  right  to  take  tke  soit  of  the 
river  and  the  tpaf.  The  nydnder  alleged 
an  immemorial  right  in  ike  iubjecto  to  take 
mat  in  tke  said  river :  Held,  tkat  on  tke 
face  of  tke  pleadkngOy  it  was  sujicientfy 
skewn  tkat  tke  mat  was  tke  young  oysters, 
and  tkat  tke  de/endant  did  not  set  up  any 
rigkt  to  take  tkeyounsr  offtsh,  and  tkerC" 
fore  did  not  answer  the  allegation  in  tke 
declaration. 

Trespass  for  fishing  in  the  Bkckwater  River, 
and  remoring  the  soil,  and  carrying  oflr  the 
cwsters  and  oyster  spat  therein.  Plea,  that  the 
Blackwater  was  a  navigable  river  or  arm  of 
the  sea,  and  that  all  the  Queen's  subjecU  had 
»  right  to  fish  therein.  Replication,  that  the 
spat  was  the  brood  of  young  oysters  adhering 
to  the  soil,  and  that  there  was  no  liberty  to 
the  Queen's  subjecu  to  remove  the  soil  or  the 
aaid  river  or  arm  of  the  sea,  and  the  oyster 
•pat  adhering  to  such  soil:  rejoinder,  that 


there  was  an  Immemorial  right  to  take  spat 
there ;  Demurrer  and  joinder.  The  case  was 
argued  in  Michaelmas  Term,  X^&d, 

Mr.  Serjeant  Strpken  (with  whom  was  Mr. 
Ckannell)  for  the  plaintiff. — Primd facie,  everr 
subject  of  the  realm  has  a  right  to  fish  in  salt 
water.  In  Carter  v.  Tkurcot,^  it  was  held  that 
a  subject  might  have  on  exclusive  privilege  of 
fishing  even  in  an  arm  of  the  sea.  But  that 
does  not  give  him  the  rifj^ht  of  dredging  for 
oysters.  The  same  prinaple  does  not  apply 
in  the  two  cases.  In  Bagot  ▼.  Orr,^  it  was 
indeed  at  first  argued  that  the  general  right  of 
the  public  to  tidce  fish  in  the  sea,  must  be 
supposed  to  include  the  taking  of  shell  fish  f 
but  there  is  no  authority  for  such  a  propori- 
tion,  and  the  court  there  would  not  pronounce 
in  favour  of  it.  But  whatever  may  be  the  case 
as  to  other  matters,  it  is  clearly  illegal  to  take 
the  spawn  of  fish,  and  especially  of  oysters* 
There  has  been  a  variety  of  statutes  from  the 
12th  of  Rich.  2,  downwards,  passed  to  preserve 
the  spawn  of  fish  from  destruction.  In  Bndger 
V.  Hickardson,^  it  was  held  that  it  was  no 
offence  under  the  3d  of  James  I,  c.  12,  to  take 
up  oyster  spat,  it  being  proved  there  that  the 
spat  was  teken  up,  not  for  the  purpose  of 
destruction,  but  of  improTementi  but  in  order 
to  bring  the  present  case  within  thai  rule,  the 
defenduit  should  have  pleaded  that  what  he 
did  was  for  the  purpose  of  improvement.  The 
plea  justifying  the  taking  of  fish  will  not  justify 
the  taking  ofoyster-spat ;  it  must  be  taken  on 
the  face  of  the  plea  that  the  object  was  to  take 
the  full  grown  oyster,  then  the  declaration 
alleges  a  taking  or  oyster-spat,  and  the  defen- 
dant neither  shews  a  right  to  take  the  spat, 
nor  does  he  plead  that  in  the  taking  of  the 
fish,  he  necessarily  and  unavoidably  took  tip 
the  spat,  but  immediately  after  threw  the  spat 
back  into  the  sea.  The  plea  is  therefore  in- 
sufficient in  law,  and  does  not  set  up  a  right 
which  the  defendant  can  maintain. 

Mr.  H^igktman,  contrd.'^Tht  right  of  the 
public  to  fish  in  narigable  rivers  is  not  denied ; 
but  in  the  books  where  this  right  is  admitted 
there  is  no  distinction  taken  between  shell 
fish  and  other  fish,  and  the  right  of  the  pubHc 
is  the  same  with  respect  to  both.  [Lora  Den* 
man,  C.  J. — Oysters  are  fish,  and  we  must  take 
them  to  be  so,  but  we  have  no  judicial  know- 
ledge of  the  fact  that  the  spat  is  the  spawn  of 
the  oyster,  nor  is  that  fiict  brought  before  us 
judicially  to  our  knowledge.]  In  Bridgerv, 
Rickardson,  the  C'ourt  said  that  this  restraining 
act  did  not  apply  to  shell  fish.  All  the  acts 
referring  to  the  oyster  fisheries  are  acts  spe- 
cially relating  to  the  Thames  and  Medwaj, 
and  cannot  be  brought  in  to  assist  the  pluntiff 
in  this  discussion.  [Mr.  Justice  Patteson,'^ 
You  would  have  an  excuse  for  the  trespass  if 
vou  shewed  that  you  had  taken  the  spat  for  a 
legal  purpose ;  but  have  you  done  that?]  It 
cannot  be  presumed  that  the  purpose  was 
illegal.  The  j>laintiff  should  shew  that  il  was 
so,  for  hia  action  is  in  restraint  of  what  ii  con* 


^  4  Burr.  21^.  ^  2  Bos.  &  Ptal.  472. 
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ceded  to  he  a  common-law  rxffiiX.  If  that  was  I 
shewn,  the  defendant  might  set  up  in  answer 
that  he  had  an  exclusive  riirht  of  taking  the 
spat  for  any  purposes.  It  must  be  assumed 
on  the  face  of  these  pleadings,  that  the  spat 
are  fish,  and  then  the  justification  is  complete. 
Mr.  Serjeant  Stephen  in  reply.— No  such 
presumption  can  be  made,  and  tue  defendant 
who  sets  up  a  right  to  trespass  over  the  soil  of 
the  plaintiflf,  must  prove  his  right  in  the  clearest 
manner. 

Cur,  adv.  vult. 
Lord  Penman,  C.  J.,  now  (Trin.  Term. 
1840)  delivered  judgment.— This  was  an  action 
of  trespass  for  fishing  in  the  Black  water  River, 
and  removing  the  soil  and  carrying  oflf  the 
oysters  and  oyster-spat  therein,    ^lea,  that  the 
defendant  ha(i  a  right  to  fish  in  a  navigable 
river.      Replication,    that  the  spat  was  the 
young  brood  of  oysters  adhering  to  the  soil, 
and  that  there  %vas  no  liberty  of  fishing  and 
removing  the  soil  in  the  said  river  ;  rejoinder 
that  there  was  an  immemorial  right  in  all  the 
Queen's  subjects  to  take  spat  there.      The 
question  on  these  pleadings  is,  whether  there 
is  any  right  to  remove  the  soil  of  the  river  and 
the  spat  adhering  thereto.    The  preservation 
of  young  fish  has  been  for  centuries  a  favorite 
object  of  the  legislature*  and  the  statutes  passed 
upon  the  subject  have  been  numerous-     If 
there  is  any  custom  or  statute  authorising  the 
Queen's  subjects  to  take  fish  in  this  river,  the 
defendant  could  not  under  that  defend  himself 
in  an  action  for  taking  the  spawn.    Here  the 
declaration  charges  the  taking  of  the  spat ;  if 
the  declaration  had  shewn  that  the  spat  was 
the  spawn  of  fish  but  not  fish,  it  would  have 
been  without  an  answer  on  these  pleadings, 
but  it  has  not  done  so ;  however,  the  defect  of 
the  declaration  in  that  respect  is  remedied  by 
the  replication,  and  by  the  defendant's  per- 
mitting the  allegation  there  made  to  go  un- 
contradicted.   Both  parties  in  their  pleadings 
have  described  the  spat  as  the  spawn  of  the 
young  brood  of  oysters.    The  taking  of  the 
•pawn  is  sufficiently  proved  to  be  unlawful 
within  the  statute  of  Richard  II,  and  other 
statutes  which  have  not  been  repesded.    There 
Is,  therefore,  a  sufficient  allegation  of  an  un- 
lawfid  act  of  trespass,  «nd  there  is  no  le^ 
answer  by  immemorial  custom  or  otherwise, 
to  that  allegation.     The  plaintiff  is  conse- 
quently entiUed  to  judgment,  as  the  defendant 
has  nctt  in    his    pleadings    brought    himself 
within  ihe  case  of  a  lawfud  exercise  of  any  im- 
memorud  public  right. 

Judgment  for  the  plaintiff. — The  Maftor  of 
Maldon  v.  fTooiret,  T.  T.  1840.  Q.  B.  F.  J. 

COmPORATION  PROPBRTT. — RATSABILITT. 

The  property  of  a  curporation^  though  situ* 
ated  in  a  ptirish  which  doei  not  form  part 
of  the  corporate  town,  is  not  liable  to  be 
rated  to  such  parish. 

This  case  being  but  the  application  of  a 
principle  already  fully  discussed  (see  17  L.  O. 
219),  It  hu  not  been  thought  necessary  to  give 
more  than  the  Judgment. 


Lord  Denman,  C.  J.,  delivered  jodgment— ^ 
The  question  in  this  case  was,  whether  the 
corporation  was  rateable  in  respect  of  tolls  re- 
ceived from  property  l>eIonging  to  it  in  another 
parish  ;  iu  other  words,  whether  a  parish  not 
forming  part  of  a  corporation  was  to  he  de- 
prived of  the  right  to  take  rates  upon  property 
(othertvise  rateable)  because  it  belonged  to  a 
corporation.    It  was  insisted  in  the  argoment 
that  the  fact  that  this  property  existed  in  an- 
other parish,  distingnished  this  case  from  that 
of  the  Kingf  v.  ne  Corporation  of  Liverpool,* 
On  considering  the  point,  we  have  come  to  tiie 
conclusion  that  this  forms  no  distinction  as  to 
the  principle  which  miut  apply  to  the  rate- 
ability  of  corporate  property ;  and  aa  we  have 
held  that  corporate  property  is  on  accoiuii  of 
its  nature  and  object,  and  by  the  terma  of  the 
92d  section  of  the  Municipal  Corporation  Act, 
exempted  from  rateability  in  the  handa  of  a 
corporation,  so  we  must  hold  that  it  b  eqoally 
not  rateable,  %vhether  its  sitoation  ia  in  the 
parish  where  the  corporation  locally  exisla,  or 
in  another  parish.    This  decision  we  came  to 
on  the  words  of  the  statute  itself,  and  on  fall 
consideration  of  the  numerous  cases  that  have 
been  decided  on  this  subject  of  rating.     We 
are  still  of  opinicm  that  that  was  a  proper  con- 
clusion, and  that  this  case  must  be  decided  in 
the  same  manner.     The  order  of  sessions, 
therefore,  quashing  this  rate,  was  right,  and 
must  be  confirmed. 

The  Queen  v.  Maffor  and  Town  Council  of 
Ejf minster,  T.  T.  1840.    Q.  B.  F.  J. 


THE  EDITOR'S  LETTER  BOX. 


We  believe  that  answers  to  a  majority  of  the 

2uestions  in  Common  Law,  Conveyancu^,  and 
Iriminal  Law,  without  any  answers  in  Ejuity^ 
will  not  entitle  the  applicant  to  the  Bxammers* 
certificate.  They  cannot  certify  that  he  is  fit 
and  capable  to  act  as  a  solidtor,  if  he  cannot 
answer  any  of  the  questions  in  Equity. 

The  letters  of  C.  W,  M ;  A.  B. ;  and  A.  C. ; 

have  been  received. 

J.  H.  will  learn  from  his  bookseller  the 
latest  edition  of  the  Law  of  Landlord  and 
Tenant :  we  cannot  undertake  to  say  which  is 
the  best. 

Again  we  be|(  to  say  that  the  moot  points 
which  we  are  willing  to'  insert  must  shew  aome 
previous  research.  We  are  very  anxioiu  on 
the  one  hand  to  pay  due  respect  to  oar  corres- 
pondents ;  but  on  the  other,  we  must  conaider 
what  our  readers  have  a  right  to  expect. 

We  are  much  obliged  to  T.  H.  L.  for  his 
suggestions  regarding  the  Legal  Alw^amne,  In* 
terleaving  will  be.  the  more  convenient  way  to 
suit  such  subscribers  as  require  it. 

«  Ante,  17  L.  0. 219. 


iRIHt  Itrgal  ^hwv^ev. 


SATURDAY,  SEPTEMBER  26,  1840. 


.»k 


Quod  mafrismdNot 


Pertioet,  etnescirc  malum  eitf  afttamns. 


HOMT. 


THE  PRIVATE  BUSINESS  OF  THE 
HOUSE  OF  COMiVIONS. 


At  the  close  of  the  Session  of  Parliament 
in  1839,  we  directed  the  attention  of  our 
readers  to  the  improvements  which  had 
been  made  in  that  Session  in  transacting 
the  private  business  of  the  House  of  Com- 
mons ;  and  we  now  propose  seeing  how  far 
the  good  work  has  been  carried  on  in  the 
Session  jost  closed.  We  have  already  said 
that  however  interesting  or  important  the 
public  business  of  parliament  may  be  to  the 
profession,  it  is  the  private  business  which 
more  particularly  concerns  them,  as  this 
they  may  have  to  carry  on  themselves,  llie 
alterations  which  have  recently  been  made 
h^ve  unquestionably  improved  the  tribunal 
before  which  this  business  is  to  be  conducted 
— the  private  committees.  They  go  to  con- 
stitute them  a  judicial  body ;  and  the  nearer 
approach  which  can  be  made  to  this,  the 
better,  in  our  opinion,  the  tribunal  will  be. 
The  system  of  canvassing  members  to 
vote,  whether  they  had  heard  the  evidence 
or  not — the  open  disregard  of  the  usual 
rules  of  a  court  of  justice— are  at  any  rate 
DO  longer  seen ;  and  we  have  now  in  many 
respects  a  tribunal  in  which  confidence 
may  be  justly  placed.  But  while  we  fully 
allow  this,  we  think  that  much  remains  to 
be  done  in  the  work  of  improvement ;  and 
let  us  therefore  see  what  is  further  proposed 
by  the  Select  Committee  on  Private  Busi- 
ness. In  the  resolutions  contained  in  their 
Second  Report,  which  we  have  already 
printed,*  they  say  that  "  as  there  are  con- 
flicting opinions  in  regard  to  the  advantage 
derived  from  the  service  on  committees  on 
opposed  private  bills,  of  members  having 

•  See  ante,  p.  248, 
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local  knowledge  of  the  matters  to  which 
such  bills  refer,  or  whose  constituents  are 
interested  therein,  it  would  be  inexpedient, 
without  further  experience,  so  far  to  assimi- 
late tlie  system  of  this  House  to  that  adopted 
by  the  House  of  Lords,  as  to  convert  such 
committees  into  purely  judicial  bodies,  and 
by  consequence,  to  exclude  therefrom  all 
members  that  have  local  knowledge,  or 
whose  constituents  are  locally  interested." 
Now  here  we  differ  with  the  recommenda- 
tion of  the  committee.  The  private  com- 
mittee to  which  the  bill  is  referred  should 
decide  according  to  the  evidence  produced 
before  them,  and  not  according  to  private 
information  or  bias  to  their  constituents. 
They  sit,  in  discharging  this  part  of  their 
duty,  strictly  in  a  judicial  capacity,  and 
have  to  decide  on  the  rights  and  property 
of  others.  If  a  member  has  any  peculiar 
information  on  the  subject,  he  may  be  ex- 
amined as  a  witness,  but  he  should  not  be 
allowed  to  be  a  judge:  the  rights  of  all 
parties  should  be  properly  represented  by 
professional  men.  or  by  themselves,  if  they 
see  fit ;  but  a  member  of  parliament  in  this 
matter,  should  be  as  much  excluded  on  ac- 
count of  bias,  or  even  suspicion  of  bias,  as 
a  judge  or  a  juryman.  It  is  impossible  to 
prevent  this  bias  from  existing  in  any  tri- 
bunal ;  but  we  may  make  rules  which  will 
have  the  effect  of  excluding  it  as  much  as 
possible.  It  is  for  these  reasons  that  we 
prefer  the  resolutions  proposed  to  be  moved 
by  Mr.  Ewart :  "  That  it  is  expedient  that 
committees  on  private  bills  should  be  ap- 
proximated more  nearly  than  they  now  are 
to  judicial  tribunals,  and  exempted  as  much 
as  possible  from  all  motives  of  local  and 
personal  interest. *'*'  '  It  may  be  also  urged, 
that  although  according  to  the  statement  of 

^  See  them  stated,  ante,  p.  217* 
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the  Select  Committee  on  Private  business 
"  great  difficulty  has  arisen  in  procuring 
the  attendance  of  disinterested  members  on 
committees,  on  unopposed  private  bills,"  yet 
there  does  not  appear  to  have  been  any  such 
difficulty  with  respect  to  oppoted  UQa,  and 
we  are  much  inclined  to  think  that  in  these 
bills  a  sufficient  number  of  efficient  dis- 
interested members  will  be  found  ready 
and  willing  to  discharge  the  duty ;  and 
that  to  them  this  business  may  be  safely 
committed. 

So  far  we  disagree  with  the  resolutions. 
But  we  are  happy  to  say  that  we  fully 
concur  with  the  next  recommendation  of 
the  committee,  which  relates  to  unopposed 
biUs,  which  are  now  submitted  to  no  scrutiny 
whatever  in  the  House  of  Commons,  and 
yet  often  require  the  greatest.  In  opposed 
bills,  the  truth  is  generally  well-sifted  by 
counsel  or  agents,  but  in  unopposed  billB 
under  the  present  s>8tem,  almost  any  thing 
may  be  done.  The  committee  resolved  that 
it  would  be  expedient  to  adopt  in  the  House 
of  Commons  a  system  analagous  to  that 
adopted  by  the  House  of  Lords,  and  for  this 
purpose  to  appoint  an  individual  member 
to  whose  uniform  scrutinizing  examination 
every  unopposed  private  bill,  not  being  a 
divorce  bill,  should  be  submitted ;  and  they 
further  propose  that  the  chairman  of  the 
Committee  of  Supply  should  be  this  mem- 
ber, with  an  additional  salary  of  500/. 
R-year,  to  the  present  chairman,  (Mr.  Ber- 
nal),  to  cease  in  case  of  any  fresh  appoint- 
ment. This,  we  think,  will  be  a  great 
improvement  in  the  mode  of  passing  private 
unopposed  bills.  If  to  this  be  added  the 
passing  of  model  bills  as  formerly  recom- 
mended by  the  committee  on  all  the  usual 
subjects  of  legislation  of  this  kind,  in  which 
forms  of  all  the  ordinary  clauses  shall  be 
given,  thus  establishing  a  uniformity  in 
private  acts  ;  and  if,  moreover,  the  fees  and 
expenses  of  the  officers  of  the  House  of 
Commons  be  better  regulated,  this  branch 
of  the  private  business  of  Parliament  will 
be  placed  on  a  much  more  satisfactory 
footing. 

While  on  this  subject,  we  would  also 
advert  to  the  Report  of  last  session  of  the 
Select  Committee  on  Standing  Orders  Re- 
vision, which  has  divided  its  labours  into 

1 .  The  arrangement  of  the  Standing  Orders ; 
and  2.  The  amendments  to  be  made  in  the 
Standing  Orders  themselves.  As  to  the  ar- 
rangement of  the  orders,  they  are  under  their 
recommendations  ranged  under  the  four  fol- 
lowing heads,  as  agreed  to  10th  of  August 
last.     1 .  The  appointment  of  committees. 

2.  The  duties  of   committees.      3.   llie 


orders  regulating  the  practice  of  the  House 
as  to  private  bills ;  and  4.  The  orders  re- 
lating to  the  Private  Bill  Office.  The 
chief  alterations  proposed  are  to  reduce  the 
quorum  on  a  committee  on  petitions  on 
vnpppoted  pnvate  bills  from  five  to  three 
members;  to  embody  the  orders  made  in 
the  last  session  as  to  the  committee  of 
selection  ;  to  propose  that  the  Select  Com- 
mittee on  Divorce  Bills  should  be  increased 
from  nine  to  fifteen  members,  of  whom  five 
shall  be  a  quorum ;  that  notices  shall  be 
given  in  all  cases  of  estate  bills  relating  to 
crown,  church,  corporation,  or  diarity  pro- 
perty, held  in  trust  for  public  or  charitable 
purposes,  in  whichever  House  the  bill  thaJH 
originate ;  that  notices  to  be  inserted  in 
the  Gazette,  shall  be  delivered  at  least  two 
clear  days  previous  to  the  publicatioa  of 
the  Oazette;  that  so  soon  after  the  ex- 
piration of  ten  minutes,  and  not  sooner, 
(instead  of  half-an-hour)  after  the  time 
appointed  for  the  first  sitting  of  a  committee 
on  an  opposed  private  bill,  as  there  shall  be 
five  members  duly  qualified,  business  shall 
commence ;  various  orders  intended  to 
provide  for  the  absence  of  members  ap- 
pointed to  serve  ;  that  every  committee 
to  whom  any  private  bill  shall  have  been 
referred,  shall  report  the  biH  to  the  House, 
whether  such  committee  shall  or  ahaO  not 
have  agreed  to  the  preamble,  or  gone 
through  the  several  clauses  or  any  of  them. 
This  order  is  Intended  to  secure  to  the 
House  the  ultimate  disposal  oi  every  biB. 
New  orders  to  carry  into  efiect  the  recom- 
mendation of  the  committee  as  to  the  chair- 
manship on  unopposed  bills.  Orders  di- 
recting the  preparation  of  breviates  of  private 
bills.  That  no  private  bills  shall  be  passed 
through  two  stages  on  one  and  the  same 
day,  without  the  special  leave  of  tiie  House, 
and  that  no  motion  be  made  to  dispense 
with  any  sessional  or  Standing  Order  widi- 
out  notice.  These  are  the  principal  new 
orders,  but  many  of  the  old  Mies  are 
amended,  and  it  will  be  requisite  to  con- 
sult them  in  case  uf  need. 

On  the  whole,  the  steps  which  have  been 
recently  taken  to  improve  the  mode  of  tran- 
sacting the  private  business  are  creditable 
to  the  House  of  Commons,  and  more  espe* 
ciaUy  to  the  members  who  have  taken  the 
trouble  and  pains  to  revise  the  orders,  and 
they  wiU  give  eatisfiiction  to  the  public, 
who  often  obtain,  on  the  committees  of  the 
House  of  Commons,  the  services  of  the 
most  valuable  kind ;  and  when  the  various 
proposed  improvements  are  carried  through, 
we  consider  that  this  portion  of  business 
which  was  formerly  conducted  in  the  moat 
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slovenly,  not  to  say  disgracefal,  manner, 
vriU  be  transacted  ably  and  impartially,  and 
with  mutual  benefit  to  the  members  who 
transact  it,  and  to  all  parties  coming  before 
them. 


ANCIENT  LAWS  AND   INSTITUTES 
OF  ENGLAND. 


LAWS  OF  ALFRED. 

Wc  ccntinue  from  p.  339,  ante,  our  extracts 
from  the  Laws  of  Alfred.  The  reader  will 
not  fail  to  observe  the  degrees  of  punishment 
inflicted  on  different  offeoees,  and  the  prices 
to  be  paid  by  the  offender  by  way  of  recom- 
pense to  the  injured  party. 

The  following  institutes  relate  to  various 
cases  of  Homicide  and  Mttiming^,  some  of 
which  are  taken  out  of  the  order  in  which 
they  appear  in  the  work,  but  which  we  have 
deemed  it  convenient  to  class  tofi^ether. 

OF  SLATING  A  CHILU-BBARINO  WOMAN. 

If  a  man  kill  a  woman  with  her  child,  while 
the  child  is  in  her,  let  him  pay  for  the  woman 
her  fnll '' wer-gild,''  and  payror  the  child  half 
a  '  wer-ffQdy'  according  to  the  '  Wer '  qf  the 
father's  km. 

Let  the  '  wite '  be  always  Ix  shiUinpfSy  until 
the  '  an^lde '  rise  to  xxx  shillings.  After  the 
'  angylde'  has  risen  to  that,  let  the  *  wite '  be 
cxx  shillings.  Formerly  there  was  [a  distinct 
'wite']  for  a  gold  thief,  and  a  mare  thief,  and 
a  bee-thief,  and  many  'wites'  greater  than 
others ;  now  are  all  alike^  except  for  a  man- 
thief  cxx  shillings. 

IF  ONX  MAN  SLAT  ANOTHER  AT  THEIR 
COMMON  WORK. 

If  at  their  common  work  one  man  slay  an- 
other unwilfally,  l^t  the  tree  be  given  to  the 
kindred,  and  let  them  have  it  off  the  land 
within  xxx  days;  or  let  him  take  possession 
of  it  who  owns  the  wood. 

OF  THOSE  MKN  WHO  LEND  THEIR  WEAPONS 
FOR  MAN-8LATIN0 

If  any  one  lend  his  weapon  to  another  that 
he  may  kill  some  one  therewith,  they  may 
join  together  if  they  will  in  the  'wer'.  If 
they  wiU  not  join  together,  let  him  who  lent 
the  weapon  pay  of  the  '  wer '  a  third  part,  and 
of  the  '  wite '  a  third  part.  If  he  be  trilling  to 
justify  himself,  that  he  knew  of  no  ill  design 
in  the  loan;  that  he  may  do.  If  a  sword 
polisher  receive  another  man's  weapon  to 
fnrbish,  or  a  smith  a  man's  material,  let  them 
both  return  it  sound  as  either  of  them  may 
have  before  received  it :  unless  either  of  them 
had  before  agreed  that  he  should  not  hold  it 
'angylde.' 


OF  THE  FIOHTINO  OF  PRIESTS. 

If  a  priest  kill  another  man,  let  all  in  his 
home  that  he  had  bought  be  delivered  up,  and 
let  the  bishop  secularise  him ;  then  let  him  be 
given  up  from  the  minister,  unless  the  lord 
will  compound  for  his  '  wer.' 

[of  KINLBSS  MEN.] 

If  a  man,  kinless  of  paternal  relatives,  fight, 
and  slay  a  man,  and  then  if  he  have  maternal 
relatives,  let  them  pay  a  third  of  the  *  wer ;' 
his  guild-brethren  a  third  part;  for  a  third 
let  him  flee.  If  he  have  no  maternal  relatives, 
let  his  guild-brethren  pay  half :  for  half  let  him 
flee. 

of  SLATING  A  MAN  THUS  CIRCUMSTANCED. 

If  a  man  kill  a  man  thus  circumstanced,  if 
he  have  no  relatives,  let  half  be  paid  to  the 
king ;  half  to  his  guUd- brethren. 

OF  'HLOTH'K  SLATING  OF  A  *TWT-HTNDB'b 

MAN. 

If  any  one  with  a  '  hloth '  slay  an  unoffend- 
ing 'twy-hynde'  man,  let  him  who  acknow- 
ledges  the  death-blow  pay  '  w€r '  and  '  wite ;' 
ana  let  every  one  who  was  of  the  party  pay 
xxx  shillings  as  'hloth -hot.* 

OF  A  •  SIX-HTNDE  '  MAN.^ 

If  it  be  a  '  six-hynde '  man,  let  every  man 
pay  Ix  shiUings  as  *  hloth-bdt ;'  and  the  slayer, 
*  wer  •  and  full  *  wite.' 

OF  A  '  TWELVB-HTNDE  '  MAN.<1 

If  he  be  a  '  twelve -hynde '  man,  let  each  of 
them  pay  one  hundred  and  twenty  shillings ; 
and  the  slayer  *  wer '  and  *  wite.'  If  a  '  hloth ' 
do  this,  and  afterwards  will  denv  it  on  oath, 
let  them  all  be  accused,  and  let  them  then  all 
pay  the  '  wer '  in  common ;  and  all  one  '  wite,' 
such  as  shall  belong  to  the  '  wer.' 


The  several  fines  or  penalties  to  be  paid  for 
wounding  another  are  regulated  by  the  nature 
of  the  wound. 

OF  HEAD-WOUND. 

For  head-wound  as  '  but ;'  if  the  bones  be 
hoth  pierced,  let  xxx  shillings  be  given  him. 
If  the  outer  bone  be  pierced,  let  xv  shillings 
be  given  as  '  hot.' 

OF  HAIR-WOUND. 

If  within  the  hair  there  be  a  wound  an  inch 
long,  let  one  shilling  be  given  as  'hot,'  If 
before  the  hiur  there  be  a  wound  an  inch 
long,  two  shillings  as  *  hot.' 

-  -  — • — ■■ -  -  ■-     I 

•  A  number  of  men  from  seven  to  thirty- 
five. 

*»  A  man  whose  wer-gild  was  200*. 
c  A  man  whose  wer-gild  was  COO*. 

*  The  '  wer-gild '  of  persons  of  this .  rank 
was  1200*.  [For  explanations  of  other  terms 
see  p.  337,  on(e  ] 
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or  8TRIK1KO  orr  an  bar. 

If  his  other  ear  be  struck  off,  let  xxx  shil- 
ling be  ^iveo  as  *  bot.'  If  the  hearinfr  lie  im- 
paired, so  that  be  cannot  hear,  let  Ix  shillings 
be  given  as  *  bot/ 

or  A  MAN*8  BTE  WOUND,  AVD  OF  VARIOUS 
OTHER  LIMBS. 

If  a  man  strike  out  another's  eye,  let  him 
pay  Ix  shillings,  and  vi  shillings  and  7  pennies 
and  a  third  part  of  a  penny,  as  '  bot.'  If  it 
remain  in  the  head,  ana  he  cannot  see  aught 
therewith,  let  one  tlurd  part  of  the  'hot'  be 
retained. 

If  a  man  strike  off  another's  nose,  let  him 
make '  hot '  with  Ix  shillings. 

If  a  man  strike  out  another's  tooth  in  the 
front  of  his  head,  let  him  make  *bdt'  for  it 
with  viii  shillings :  if  it  be  the  canine  tooth, 
let  IT  shillings  be  paid  as  'bot.'  A  man's 
grinder  is  worth  xv  shillings. 

If  a  man  smite  another's  cheeks  so  that  they 
be  broken,  let  him  make  '  bot '  with  xv  shil- 
lings. A  man's  chin- bone,  if  it  be  cloven,  let 
xii  shillings  be  paid  as  '  bot." 

If  a  roan's  wind-pipe  be  pierced,  let  '  hot ' 
be  made  with  xii  shillings. 

if  a  man's  tongue  be  done  out  of  his  head 
by  another  man's  deeds,  that  shall  be  like  as 
eye-'  bot.' 

If  a  man  be  wounded  on  the  shoulder  so 
that  the  joint  oil  flow  out,  let  *  bot '  be  made 
with  XXX  shillings. 

If  the  arm  be  broken  above  the  elbow,  there 
shall  be  xv  shillings  as  '  bot.' 

If  the  arm  shanks  be  both  broken,  the  '  bot ' 
is  XXX  shillings. 

If  the  thumb  be  struck  off,  for  that  shall  be 
XXX  as  '  bot.' 

If  the  nail  he  struck  off,  for  that  shall  be 
▼  shillings  as  '  hot.' 

If  the  shooting  (that  is  fore)  finger  be  struck 
off,  the  *  hot '  is  xv  shillings ;  for  its  nail  it  is 
iv  shillings. 

If  the  middlemost  finger  be  struck  off,  the 
*bot'  is  xii  shillings,  and  its  nail's  'bot'  is 
ii  shillings. 

If  the  gold  (t.  e.  ring)  finger  be  struck  off, 
for  that  shall  be  xvii  shillings  as  'bot';  and 
for  its  nail  iv  shillings  as  '  bot.' 

If  the  little  finger  be  struck  off,  for  that  shall 
be  as  '  l>dt '  ix  shillings ;  and  for  its  nul  one 
shilling,  if  that  be  struck  off. 

If  a  man  be  wounded  in  the  belly,  let  xxx 
shillings  be  paid  him  as '  bot ;'  if  it  be  thorough- 
wounoed,  for  either  orifice,  twenty  shillings. 

If  a  man's  thigh  be  pierced,  let  xxx  shillings 
be  paid  him  as  'bot;'  if  it  be  broken,  the 
'  bot '  is  likewise  xxx  shillings. 

If  the  shank  be  pierced  beneath  the  knee, 
there  shall  be  twelve  shillings  as  *  bot ;'  if  it  be 
broken  beneath  the  knee,  let  xxx  shillings  be 
paid  him  as  '  hot.' 

If  the  great  toe  be  struck  off,  let  xx  shil- 
lings be  paid  him  as  '  bot ;'  if  it  be  the  second 
toe,  let  XV  shillings  be  paid  as  '  hot ;'  if  it  be 
the  fourth  toe,  there  shall  be  vi  shillings  as 
'  bot ;'  if  the  little  tue  be  struck  off,  let  v  shil- 
lings  be  paid  him. 


If  a  man's  arm,  with  ihe  hnnd,  be  entirely 
cut  off  before  the  elbow,  let '  bot '  be  made  for 
it  with  Ixxx  shillings. 

For  every  wouna  before  the  hair,  and  before 
the  sleeve,  and  beneath  the  knee,  the  '  bot '  is 
two  parts  more. 

If  the  loin  be  maimed,  there  shall  be  Ix 
shillings  as  'hot;'  If  it  be  pierced,  let  xv  shit- 
lings  be  paid  as  '  bat ;'  if  it  be  pierced  through, 
then  shaU  there  be  xxx  shillings  as  '  b<A.' 

If  a  man  be  wounded  in  the  shoulder,  let 
*  hot '  be  made  with  Ixxx  shilfings.  If  the  man 
be  alive. 

If  a  man  wound  another's  band  outwardly 
let  XX  shillinirs  be  paid  him  as  '  hot,'  if  he  cao 
be  healed ;  if  it  half  fly  off,  then  shall  be  xl 
shillings  as '  hot.' 

If  a  man  break  another's  rib  within  the 
whole  skin,  let  x  shillings  be  pidd  as  *  bot ;'  if 
the  skin  be  broken,  and  bone  be  taken  out, 
let  XV  shillings  be  paid  as  '  bot.' 

If  a  man  strike  out  another's  eye,  or  his 
hand  or  his  foot  off,  there  goeth  like  '  boC '  to 
all ;  vi  pennies  and  vi  shillings  and  Ix  shillings, 
and  the  third  part  of  a  penny. 

If  a  man's  shank  be  struck' off  near  the  knee, 
there  shall  be  Ixxx  shillings  as  '  hot.' 

If  a  man  fracture  another's  shoulder,  let  xx 
shillings  be  paid  to  him  as  '  bst' 

If  it  be  broken  inwardly,  and  bone  be  taken 
out,  let  XT  shillings  (in  addition)  be  paid  as  its 
•hot.' 

If  a  man  rupture  the  great  rinew,  if  it  can 
be  healed  so  that  it  be  sound,  let  xii  shillings 
be  piyd  as  '  hot.'  If  the  man  be  halt  on  ac- 
count of  the  wounded  sinew,  and  he  cannot  be 
cured,  let  xxx  shiUings  be  paid  as  '  bot.' 

If  the  small  sinew  be  ruptured,  let  ?i  shil- 
lings be  paid  as  '  bot.' 

If  a  man  rupture  the  tendons  en  another's 
neck,  and  wound  them  so  severely  that  he  has 
no  power  of  them,  and  nevertheless  live  so 
maltieated;  let  c  shillings  be  given  him  as 
'bot,'  unless  the  'witan'  shall  decree  to  him 
one  juster  and  greater.' 


CHANGES  IN  THE  LAW. 

IN  TBB  LATB  SESSION  OF  PARLIAMBNT. 


No.  XX. 
GRAMMAR  SCHOOLS. 

3  &  4  Vict.  C.  77. 

An  Act/br  improving  the  Condition  andex^ 
(ending'  the  Benefits  of  Grammar  Schools, 

Uth  August  1840.] 

1.  Courts  of  Equity  empowered^  whenever  a 
question  comes  before  them,  to  mahe  decrees  w 
orders  eatendxng  the  sg»tem  of  education  and 
the  right  of  admission  into  any  school^  and  to 
establish  schemes  for  the  application  of  its  reve- 
nues, having  due  regard  to  the  intentions  of  the 
founder. — Whereas  there  are  in  England  and 
Wales  many  endowed  schools,  bot&  of  royal 
and  private  foundation,  for  education  of  boys 
or  youths  wholly  or  principally  in  grammar ; 
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%  id  the  term  "  grammar  '*  Uaa  been  construed 
by  Courts  of  Equity  as  havini^  reference  only 
to  the  dead  lan^a^es,  that  is  to  say,  Greek 
and  Latin .  And  v^ereas  such  education,  at 
the  period  when  such  schools  or  the  f(reater 

Cart  wpre  founded,  was  supposed  not  only  to 
e  sufficient  to  qualify  boys  or  youths  for  ad- 
mission to  the  universities,  with  a  view  to  the 
learned  professions,  but  also  necessary  for 
preparini^  them  for  the  superior  trades  and 
mercantue  business:  And  whereas  from  the 
i!hanf^e  of  times  and  other  causes  such  educa- 
tioa,  without  instruction  in  other  branches  of 
literature  and  science,  is  now  of  less  value  to 
th<ise  who  are  entitled  to  avail  themselves  of 
such  charitable  foundations,  whereby  such 
schools  have,  in  manv  instances^  ceased  to 
aflbrd  a  substantial  fulnlroent  of  the  intentions 
of  the  founders ;  and  the  system  of  education 
in  such  rrammar  schools  ought  therefore  to 
be  extended  and  rendered  more  i^enerally 
beneficial,  in  order  to  afford  such  ftdfilment ; 
but  the  patrons,  visitors,  and  i^ovemors  thereof 
are  i^enerally  unable  of  their  own  authority  to 
establish  any  oUier  svstem  of  education  than  is 
expressly  provided  tor  by  the  foundation,  and 
her  Majesty's  Courts  or  Law  and  Eauity  are 
frequently  unable  to  ^ve  adequate  relief,  and 
in  no  case  but  at  considerable  expence  :  And 
whereas  in  consequence  of  changes  which  have 
taken  place  in  tne  population  of  particular 
districts  it  is  necessary,  for  the  purpose  afore- 
said, that  in  some  cases  the  advantages  of  such 
grammar  schools  should  be  extended  to  boys 
other  than  those  to  whom  by  the  terms  of  the 
foundations  or  the  existing  statutes  the  same 
is  now  limited,  and  that  in  other  cases  some 
restriction  should  be  imposed,  eithtfr  with  re- 
ference to  the  total  number  to  be  admitted 
into  the  school,  or  as  regards  their  proficiency 
at  the  time  when  they  may  demand  admission ; 
but  in  this  respect  also  the  said  patrons,  visitors, 
and  goveniors,  and  the  Courts  of  Equity,  are 
freouently  without  sufficient  authority  to  make 
auch  extension  or  restriction :  And  whereas  it 
is  expedient  that  in  certain  cases  grammar 
schools  in  the  same  place  should  be  united : 
And  whereas  no  remedy  can  be  applied  in  the 
premises  without  the  aid  of  Parliament :  Be  it 
therefore  declared  and  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and*  by  the  authority  of  the 
same,  that  whenever,  after  the  passing  of  this 
act,  any  question  may  come  under  consider- 
ation in  any  of  her  Majesty's  Courts  of  Equity 
concerning  the  system  of  education  thereafter 
Co  be  establishea  in  any  grammar  school,  or 
the  right  of  admission  into  the  same,  whether 
such  question  be  already  pending,  or  whether 
the  same  shall  arise  upon  any  information, 
petition,  or  other  proceedings  which  may  be 
now  or  at  any  time  hereafter  filed  or  instituted, 
for  whatever  cause  the  same  may  have  been  or 
may  be  instituted,  according  to  the  ordinary 
course  of  proceedings  in  Courts  of  Equity  or 
nnder  the  provisions  of  this  act,  it  shall  be 
lawffd  for  the  Court  to  make  such  decrees  or 


orders  as  to  the  said  Court  shall  seem  expe- 
dient, as  well  for  extending  the  system  of 
education  to  other  useful  branches  of  litera- 
ture and  science  in  addition  to  or  (subject  to 
the  provisions  herein-after  contained)  in  lieu 
of  the  Greek  and  Latin  languages,  or  such 
other  instruction  as  may  be  required  by  the 
terms  of  the  foundation  or  the  then  existing 
statutes,  as  also  for  extending  or  restricting 
the  freedom  or  the  right  of  admission  to  such 
school,  by  determining  the  number  or  the 
qualifications  of  boys  who  may  thereafter  be 
admissible  thereto,  as  free  scholars  or  other- 
wise, and  for  settling  the  terms  of  admission 
to  and  continuance  in  the  same,  and  to  estab- 
lish such  schemes  for  the  application  of  the 
revenues  of  any  schools  as  may  in  the  opinion 
of  the  Court  be  conducive  to  the  rendenng  or 
maintaining  such  schools  in  the  greatest  de- 
gree efficient  and  useful,  with  due  regard  to 
the  intentions  of  the  respective  founders  and 
benefactors,  and  to  declare  at  what  period  and 
upon  what  event  such  decrees  or  orders,  or 
any  directions  contuned  therein,  shall  be 
brought  into  operation,  and  that  such  de<^rees 
and  orders  shall  have  force  and  effect  not- 
withstanding any  provisions  contained  in  the 
instruments  of  foundation,  endowment,  or  be- 
nefaction, or  in  the  then  existing  statutes : 
Provided  always,  that  in  case  there  shall  be 
any  special  visitor  appointed  by  the  founder, 
or  otner  competent  authority,  opportunity 
shall  be  given  to  such  visitor  to  be  neard  on 
the  matters  in  question,  in  such  manner  as  the 
Court  shall  thmk  proper,  previously  to  the 
making  such  decrees  or  orders. 

2.  Before  making  such  decrees  the  Courts 
shall  consider  the  intentions  of  the  founders,  the 
state  of  school,  ffc, — Provided  always,  and  be 
it  enacted,  that  in  making  any  such  decree 
or  order,  the  .Court  shall  consider  and  have 
regard  to  the  intentions  of  the  founders  and 
benefactors  of  every  such  grammar  school,  the 
nature  and  extent  of  the  foundation  and  en- 
dowment, the  rights  of  parties  interested  there- 
in, the  statutes  by  which  the  same  has  been 
hitherto  governed,  the  character  of  the  in- 
struction theretofore  afforded  therein,  and  the 
existing  state  and  condition  of  the  said  school, 
and  also  the  condition,  rank,  and  number  of 
the  children  entitled  to  and  capable  of  enjoy- 
ing the  pririlege  of  the  said  school,  and  of 
those  who  may  become  so  capable  if  any  ex- 
tended or  different  system  of  education,  or 
any  extension  of  the  right  of  admission  to  the 
said  school,  or  any  new  statutes,  shall  be  es- 
tablished. 

3.  Court  not  to  dispense  fcith  the  principal 
objects,  or  the  qualijlcations  required,  unless 
revenues  are  insufficient, — Provided  also,  and 
be  it  enacted,  that,  unless  it  shall  be  found 
necessary  from  the  insufficiency  of  the  revenues 
of  any  grammar  school,  notniug  in  this  act 
contained  shall  be  construed  as  authorizing 
the  Court  to  dispense  with  the  teaching  of 
Latin  and  Greek,  or  either  of  such  languages, 
now  required  to  be  taught,  or  to  treat  such 
instruction  otherwise  than  as  the  principal 
object  of  the  foundation ;    nor  to  dispense 
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with  any  Btatute  or  provisioo  now  existing,  so 
far  as  relates  to  the  qualiUcation  of  any  scnoul- 
master  or  nnder- master. 

4.  Standard  of  admisiion  not  to  be  lowered 
where  Greek  and  Latin  U  retained, — Provided 
also,  and  be  it  enacted,  that  in  extending,  as 
herein-before  provided,  the  system  of  educa- 
tion or  the  rij^ht  of  admission  into  any  gram- 
mar school  in  which  the  teaching  of  Greek  or 
Latin  shall  be  still  retained,  the  Court  shall 
not  allow  of  the  admission  of  children  of  an 
earlier  age  or  of  less  proficiency  than  may  be 
required  by  the  foundation  or  existing  statutes, 
or  ma^  be  necessary  to  show  that  the  children 
ore  of  capacity  to  profit  by  the  kind  of  educa- 
tion designed  by  the  founder. 

6.  Where  the  teaching  of  Greek  and  Latin  is 
dispensed  with,  analogous  instruction  to  be  sub- 
stituted, 6fc, — Provided  also,  and  be  it  enacted, 
that  whenever,  on  account  of  the  insufficiency 
of  the  revenues  of  any  grammar  school,  the 
Court  shall  think  fit  to  dispense  with  the  teach- 
ing^ of  Greek  or  Latin,  the  Court  shall  pre- 
scribe such  a  course  of  instruction,  and  snail 
require  such  qualifications  in  the  children  at 
the  period  of  their  admission,  as  will  tend  to 
msdntain  the  character  of  the  school  as  nearly 
as,  with  reference  to  the  amount  of  the  re- 
venues, it  may  be  analogous  to  that  which  was 
contemplated  b^  the  founder ;  and  that  when- 
ever, on  the  like  account,  the  Court  shall 
think  fit  to  dispense  with  any  statute  or  provi- 
sion as  far  as  relates  to  the  qualification  of  anv 
schoolmaster  or  under  master,  the  Court  shall 
substitute  such  qualification  as  will  provide  for 
every  object  implied  in  the  original  qualifica- 
tion, which  may  be  capable  of  being  retained 
notwithstanding  such  msufficiency  of  the  re- 
venues. 

6.  Qualifications  of  new  schoolmasters  and 
right  of  appointment  regulated.^^  Provided  also, 
and  be  it  enacted,  that  in  case  the  appointment 
of  any  additional  schoolmaster  or  unaer  master 
shall  be  found  necessary  for  the  purpose  of 
carrying  the  objects  of  this  act  into  execution, 
the  Court  shall  require  the  same  qualification 
i  such  new  schoolmaster  or  under  master  re- 
spectively as  may  be  required  by  the  existing 
statutes  m  the  present  schoolmaster  or  under 
master,  except  such  as  may  be  wholly  referable 
to  their  capability  of  giviujj^  instruction  in  any 
particular  branch  of  education ;  but  that  every 
other  qualification  implied  in  the  qualification 
of  the  original  schoolmaster  or  under  master, 
and  capable  of  being  retained,  shall  be  retained 
mnd  required  in  such  new  schoolmaster  or 
under  master ;  and  the  Court  shall  aUo  in  such 
case  declare  in  whom  the  appointment  of  such 
new  schoolmaster  or  under  master  shall  be 
vested,  so  as  to  preserve  as  far  as  may  be  the 
existing  rights  of  all  parties  with  regard  to 
patronage. 

7.  Schools  to  be  grammar  schools,  though 
Greek  and  Latin  dispensed  with,  and  masters 
subject  to  the  ordinary. — Provided  also,  and  be 
it  enacted,  that  although  under  the  provisions 
herein-before  contained  the  teaching  of  Greek 
or  Latin  in  any  grammar  school  may  be  dis- 
pensed with,  every  such  school,  and  the  mas- 


ters thereof,  shall  be  sUll  conndered  as  gni^ 
mar  schools,  and  grammar  schoolmasters,  and 
shall  continue  subject  to  the  iurisdiction  of  the 
ordinary  as  heretofore;  and  that  no  person 
shall  be  authorized  to  exerdse  the  office  of 
schoolmaster  or  under  master  therein  without 
having  such  licence,  or  without  having  made 
such  oath,  declaration,  or  subscription  as  may 
be  required  by  law  of  the  schoolmasters  or 
under  masters  respectively  of  other  grammar 
schools. 

8.  Extension  i^  right  of  admission  not  lo  pre- 
judice existing  rights, — Provided  also,  and  be 
it  enacted,  that  whenever  the  court  shall  think 
fit  to  extend  the  freedom  of  or  the  right  of 
admission  into  any  grammar  school,  such  ex- 
tension shall  be  so  qualified  by  the  Court  that 
none  of  the  boys  who  are  by  the  foundation  or 
existing  statutes  entitled  to  such  privilege  shall 
be  excluded,  by  the  admission  of  other  boys 
into  the  said  school,  either  from  such  school 
itself  or  from  competition  for  any  exhibmon 
or  other  advantage  connected  therewith. 

9.  Where  several  schools  are  in  one  pf^ce^ 
and  the  revenues  of  any  are  insuJUcieni,  they 
may  be  united.  Consents  neee$saru  to  uni^n, — 
And  be  it  enacted,  that  in  case  there  shall  be 
in  any  city,  town,  or  place  any  grammar  school 
or  grammar  schools,  the  revenues  of  ivhich 
shall  of  themselves  be  insufficient  to  admit  of 
the  purposes  of  their  founder  or  founders  being 
effectea,  but  which  revenues  if  joined  to  the 
revenues  of  any  other  grammar  school  or 
grammar  schools  in  the  same  city,  town,  or 
place  would  afford  the  means  of  effecting  the 
purposes  of  the  founders  of  such  several 
schools,  it  shall  be  lawful  for  the  Court  of 
Chancery  to  direct  such  schools  to  be  united, 
and  the  revenues  of  the  schools  so  united  to  be 
applied  to  the  support  of  one  school  to  be 
formed  by  such  union,  and  which  shall  be  car- 
ried on  according  to  a  scheme  to  be  settled  for 
that  puipose  under  the  direction  of  the  sud 
Court :  Provided  always,  that  before  applica- 
tion shall  be  made  to  the  Court  to  direct  such 
union  the  consent  of  the  visitor,  patron,  and 
governors  of  every  school  to  be  effected  there- 
by shall  be  first  obtained. 

10.  Present  schoolmasters  not  to  be  ajfected, 
but  to  he  at  liberty  to  resign  on  receiving  pen- 
iions,  —  Provided  always,  and  be  it  enacted, 
that  no  new  statutes,  affecting  the  duties  or 
emoluments  of  any  schoolmaster  or  under 
master  shall  be  brought  into  operation  as  re- 
gards any  such  master  who  shall  have  been 
appointed  previously  to  the  passing  of  this  act 
without  his  consent  in  writing;  but  that  in 
case  any  such  schoolmaster  or  under  master  as 
last  aforesaid  shall  be  unwilling  to  give  such 
consent  as  aforesaid,  and  shall  be  desirous  or 
willing  to  resign  hk  office  on  receiving  a  re- 
tiring pension,  it  shall  be  lawful  for  the  gover* 
nors,  if  there  be  any  competent  lo  act,  or  if 
there  be  no  such  governors,  for  the  visitor,  to 
assign  to  such  master  such  pension  as  to  them 
or  him  (as  the  case  may  be)  shall  seem  reason* 
able  from  the  time  of  his  resignation,  which 
pension,  if  approved  as  hereinatUr  mentioiiedl» 
the  trustees  of  the  said  school  ara  horeby  eiu 
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thoiized  and  required  to  pay  to  Lim,  or  hi» 
order,  according  to  the  terms  of  such  assign- 
inent. 

11.  How  netr  appointment  of  master  to  be 
made, — And  be  it  enacted,  that  anv  school- 
master appointed  in  anv  grammar  school  after 
the  passing  of  this  act  shsdl  receive  his  appoint* 
ment  subject  to  such  new  statutes  as  may  be 
made  and  confirmed  by  the  Court  of  Chancery, 
in  pursuance  of  any  proceeding  which  may  be 
commenced  under  this  act,  within  six  months 
after  such  vacancy  shall  have  occurred. 

12.  Lap$e  of  right  of  nomination  of  master 
9haU  take  place  from  time  of  settling  the  new 
statutes. — ^Provided  always,  and  be  it  enacted, 
that  the  term  on  the  expiration  of  which  any 
right  of  nomination  or  appointment  of  the 
master  in  any  grammar  school  would  otherwise 
lapse  shall,  on  the  first  avoidance  of  the  office 
which  shall  occur  after  the  passing  of  this  act, 
be  computed  from  the  time  of  the  confirmation 
of  the  new  statutes  by  which  the  school  is  to  be 
in  future  governed,  or  if  no  proceedings  are 
pending  for  the  purpose  of  having  statutes  es- 
tablished from  the  expiration  of  the  time 
within  which  such  proceedings  mav  be  in- 
8tituted»  and  not  from  the  time  of  the  avoid- 
ance. 

13.  Where  saffieieni  powers  of  discipline  exist, 
the  persons  possessing  to  be  at  liberty  to  exercise 
ihem, — 'And  whereas  it  is  expedient  that  the 
discipline  of  grammar  schools  should  be  more 
fully  enforced;'  Be  it  declared  and  enacted. 
Chat  in  all  cases  in  which  sufficient  powers,  tu 
foe  exercised  by  way  of  visitation  or  otherwise 
in  respect  of  the  discipline  of  such  schools, 
ahall  already  exist  and  be  vested  in  anv  person 
or  persons,  it  shall  be  lawful  for  such  person 
or  persons  to  exercise  the  same  when  and  so 
often  as  they  shall  deem  fit,  either  by  them- 
selves personally  or  by  commission,  without 
being  first  requested  or  required  so  to  do,  and 
likewise  to  direct  such  returns  to  be  made  by 
the  masters  of  such  schools,  of  the  state  there- 
of, of  the  books  used  therein,  and  of  such 
other  particulars  as  he  or  they  may  think 
proper,  and  also  to  order  such  examinations  to 
be  held  into  the  proficiency  of  the  scholars  at- 
tending the  same,  as  to  him  or  them  may  seem 
expedient. 

14.  Where  sach  powers  not  svfficient.  Court 
may  enlarge  them.^^Aud  be  it  enacted,  that  in 
all  cases  in  which  anv  person  or  persons,  having 
authority,  by  way  ot  visitation  or  otherwise,  in 
respect  of  the  discipline  of  any  grammar 
school,  may  not  have  sufficient  power  properly 
CO  enforce  the  same,  it  shall  be  lawftil  for  the 
Court  of  Chancery  to  order  and  direct  that  the 
powers  of  such  person  or  persons  bhall  be  en- 
larged to  such  extent  and  in  such  manner,  and 
subject  to  such  provisions,  as  to  the  said  Court 
shall  seem  6%. 

15.  Where  no  such  powers.  Court  may  create 
them, — And  be  it  enacted,  that  in  all  cases  in 
which  no  authority  to  be  exercised  by  way  of 
visitation  in  respect  of  the  discipline  of  any 
grammar  school  is  now  vested  in  any  known 
person  or  persons,  it  shall  be  lawful  for  the 
bishop  of  the  diocese  wherein  the  same  is 


locally  bituated  to  apply  to  the  Court  of  Chan- 
cerv*  stating  the  same ;  and  the  said  Court 
shall  have  power,  if  it  so  think  fit,  to  order  that 
the  said  bishop  shall  be  at  liberty  to  visit  and 
regulate  the  said  school  in  respect  of  the  dis- 
cipline thereof,  but  not  further  or  otherwise. 

1 5.  Court  of  Chancery  may  substitute  a  person 
to  act  pro  hftc  vice  in  certain  cases.  Procixo. 
— And  he  it  enacted,  that  in  event  of  the  per- 
sonf  or  persons  by  .whom  powers  of  visitation 
in  respect  of  the  discipline  of  any  grammar 
school  ought  to  be  exercised  refusing  or  neg- 
lecting so  to  do  within  a  reasonable  time  after 
the  same  ought  to  be  exercised,  or  in  the  event 
of  its  being  uiMertain  in  whom  the  right  to 
exercise  such  powers  is  vested,  such  powers 
shall  be  exercised  pro  hie  vice  by  some  person 
specially  appointed  by  the  authority  of  the 
Court  of  Chancery,  on  application  made  by 
any  person  or  persons  interested  in  such  gram- 
mar school :  Provided  always,  that  nothing 
herein  contained  shall  exempt  any  visitor  from 
being  compelled  by  any  process  to  which  he  is 
now  amenable  to  perform  any  act  which  he  is 
now  compellable  to  perform. 

17.  Court  of  Chancery  to  have  power  to  ap- 
point mode  of  removing  Masters. — ^And  whereas 
it  is  expedient  to  provide  for  the  more  easy 
removal  of  unfit  ana  improper  masters ;  Be  it 
declared  and  enacted,  that  it  shall  be  lawful 
for  the  Court  of  Chancery  to  empower  the  per- 
son or  persons  having  powers  of  visitation  in 
respect  of  the  discipline  of  any  j^rammar  school, 
or' who  shall  be  specially  appointed  to  exercise 
the  same  under  tliis  act,  and  the  governors,  or 
either  of  them,  after  such  enquiries  and  bv 
such  mode  of  proceeding  as  the  Court  shall 
direct,  to  remove  any  master  of  any  grammar 
school  who  has  been  negligent  in  the  discharge 
of  his  duties,  or  who  is  unfit  or  incompetent  to 
discharge  them  properly  and  efficiently,  either 
from  immoral  conduct,  mcapacity,  age,  or  from 
any  other  infirmity  or  cause  whatsoever. 

18.  Power  in  certain  cases  to  assign  retiring 
pension. — Provided  always,  and  be  it  enacted, 
that  in  case  the  cause  for  which  any  master  be 
removed  shall  be  incompetency  from  age  or 
other  infirmity,  it  shall  be  lawful  for  the  said 
governors,  with  the  approbation  of  the  visitor, 
to  assign  to  the  use  ot  such  master  any  portion 
of  the  annual  revenues  of  the  said  grammar 
school  in  one  or  more  donations,  or  by  way  of 
annuity,  determinable  on  the  death  of  such 
master,  or  on  any  other  specified  event  during 
his  life,  or  to  assign  to  him  any  part  of  the 
estate  of  the  ssdd  grammar  school  for  his  occu- 
pation for  a  term  determinable  in  like  manner ; 
provided  that  thcreshall  remun  sufficient  means 
to  provide  for  the  efficient  performance  of  the 
duties  which  belong  to  the  office  from  which 
such  master  shall  be  removed. 

19.  Premises  held  over  by  masters  dismissed, 
or  ceasing  to  hold  office,  to  be  recovered  in  a 
summary  way,  1  4"^  ^ict.  c.  74. — ^And  for  the 
more  speedy  and  effectual  recovery  of  the 
possession  of  any  premises  belonging  to  any 

grammar  school  which  the  master  who  shall 
ave  been  dismissed  as  aforesaid,  or  any  person 
who  shall  have  ceased  to  be  master,  shall  hold 
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over  after  his  dUmisaal  or  ceasing  to  be  master, 
except  under  such  assignment  as  may  have 
been  made  under  the  provisions  of  this  act,  the 
term  of  such  assignment  being  still  unexpired, 
and  the  premises  assigned  being  in  the  actual 
occupation  of  the  master  so  dismissed  or  ceas- 
ed to  be  master,  be  it  enacted,  that  when  and 
as  often  as  any  master  holding  any  school- 
room, schoolhouse*  or  any  other  house,  land , 
or  tenement,  by  virtue  of  his  office,  or  as  tenant 
or  otherwise  under  the  trustees  of  the  said 
grammar  school,  except  on  lease  for  a  term  of 
years  still  unexpired,  shall  have  been  dismissed 
as  Itforesaid,  or  shall  have  ceased  to  be  master, 
and  such  master,  or  (if  he  shall  not  actually 
occupy  the  premises,  or  shall  only  occupy  a 
part  thereof,)  any  person  by  whom  the  same  or 
any  part  thereof  shall  be  then  actually  occu- 
pied^ shall  neglect  or  refuse  to  quit  and'deliver 
up  possession  of  the  premises,  or  of  such  part 
thereof  respectively,  except  such  as  are  here- 
in before  excepteo,  within  the  space  of  three 
months  after  such  dismissal  or  ceasing  to  be 
master,  it  shall  be  lawful  for  the  justices  of  the 
peace  acting  for  the  district  or  division  in 
which  such  premises  or  any  part  thereof  are 
situated,  in  petty  sessions  assembled,  or  any 
two  of  them,  and  they  are  hereby  required,  on 
the  complaint  of  the  said  trustees  or  their 
agents,  and  on  the  production  of  an  order  of 
the  Court  of  Chancery  declaring  such  mas- 
ter to  have  been  duly  dismissea  or  to  have 
ceased  to  be  master,  to  issue  a  warrant,  under 
their  hands  and  seals,  to  the  constables  and 
peace  officers  of  the  said  district  or  division, 
commanding  them,  within  a  period  to  be 
therein  named,  not  less  than  ten  nor  more  than 
twenty- one  clear  days  from  the  date  of  such 
warrant,  to  enter  into  the  premises,  and  give 
possession  of  the  same  to  the  said  trustees  or 
their  agents,  in  such  manner  as  any  justices  of 
the  peace  are  empowered  to  give  possession  of 
any  premises  to  any  landlord  or  his  agent 
under  an  act  passed  in  the  session  of  parlia- 
ment, held  in  the  first  and  second  years  of  the 
reign  of  her  present  Majesty,  intituled  An  Act 
to/acilitate  the  recovery  of  possession  of  tene- 
ments after  due  determination  of  the  tenancy. 

20.  Master  shall  not  set  up  title,  4^.— -Pro- 
vided always^  and  be  it  enacted,  that  nothing 
in  this  act  or  the  said  recited  act  shall  extend 
or  be  construed  to  extend,  to  enable  any  mas- 
ter so  dismissed,  or  ceasing  to  be  master  as 
aforesaid,  to  call  in  question  the  validity  of 
such  dismissal,  provided  that  the  same  shall 
have  proceeded  from  the  persons  authorized 
to  oroer  the  same,  after  such  inquiries  and  by 
such  mode  of  proceeding  as  required  in  that 
behalf,  or  to  call  in  question  the  title  of  the 
trustees  to  possession  of  any  premises  of  which 
such  master  shall  have  become  possessed  by 
virtue  of  his  late  office,  or  as  tenant  or  other, 
wise  under  the  trustees  of  the  said  grammar 
school  for  the  time  being. 

21.  Applications  to  Court  to  he  made  by  pe- 
tition. Such  petitions  to  be  decided  under  52 
G.  3,  c,  101  — *  And  whereas  it  is  expedient  to 
facilitate  applications  to  the  Court  of  Chancery 
under  this  act  j'  be  it  enacted,  that  all  appli- 


cationi  may  be  heard  and  determined  and  all 
powers  given  by  this  act  to  the  Court  of  Chan- 
cery may  be  exercised  in  cases  brought  before 
sucn  Court  by  petition  only,  such  petitions  to 
be  presented,  heard,  and  determined  according 
to  the  provisions  of  an  act  passed  in  the  fifty- 
second  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  intituled  *'  An  act  to 
provide  a  summary  remedy  in  cases  of  abuses 
of  trusts  created  for  charitable  purposes." 

22.  If  Crotm  is  patron,  Lord  nigh  Chan- 
cellor or  Chancellor  of  Duchy  of  Lancaeter  shall 
act. — And  be  it  enacted,  that  in  every  case  in 
which  the  patronage  of  any  grammar  school, 
or  right  of  appointing  the  schoolmaster  or 
under  master  thereof,  is  vested  in  the  Crown, 
the  Lord  High  Chancellor,  or  the  Chancellor 
of  the  Duchy  of  Lancaster  in  respect  of  any 
grammar  school  within  the  county  palatine  of 
Lancaster,  shall  be  considered  as  the  patron  of 
such  grammar  school  for  the  purposes  of  this 
act. 

23.  Potters  if  Lord  Chancellor  to  be  exereUed 
by  Lord  Keeper,  8fc. — And  be  it  enacted,  that 
the  puwers  and  authorities  herein-before  given 
to  the  Lord  High  Chancellor  shall  and  may  be 
exercised  in  like  manner  by  and  are  hereby 
given  to  the  Lord  Keeper  or  Lords  Commb- 
sioners  for  the  custody  of  the  Great  Seal  re- 
spectively for  the  time  being. 

24.  Saving  of  tights  of  ordinary.  Certain 
founAttions  exempted  from  this  act. — Provided 

always,  and  he  it  enacted,  that  neither  this  act 
nor  any  thing  therein  contained  shall  be  any 
way  prejudicial  or  hurtful  to  the  jurisdiction 
or  power  of  the  ordinary,  but  that  he  may 
lawfully  execute  and  perform  the  same  as 
heretofore  he  might  according  to  the  statutes, 
common  law,  and  canons  of  this  realm,  and 
also  as  far  as  he  may  be  further  empowered  by 
this  act ;  and  that  this  act  shall  not  be  con- 
strued as  extending  to  any  of  the  following 
institutions ;  Cthat  is  to  say,)  to  the  universities 
of  Oxford  or  Cambridge,  or  to  any  college  or 
hall  within  the  same,  or  to  the  university  of 
London,  or  any  colleges  connected  therewith, 
or  to  the  university  of  Durham,  or  to  the 
colleges  of  Saint  David's  or  Saint  Bee's^  or  the 
grammar  schools  of  Westminster,  Eton,  Win- 
chester, Harrow,  (Charter  House,  Rugby,  Mer- 
chant Tailors,  Saint  Paul's,  Christ's  Hospital, 
Birmingham,  Manchester,  or  Macclesfield,  or 
Louth,  or  such  schools  as  form  part  of  any 
cathedral  or  collegiate  church. 

25.  Construction  of  Terms. — And  be  it  en- 
acted, that  in  the  construction  and  for  the 
purposes  of  this  act,  unless  there  be  soraetlrng 
in  the  subject  or  context  repugnant  to  such 
construstion,  the  word  "grammar  school" 
shall  mean  and  include  all  endowed  schools, 
whether  of  royal  or  other  foundation,  founded, 
endowed,  or  maintained  for  the  purpose  of 
teaching  Latin  and  Greek,  or  either  of  such 
languages,  whether  in  the  instrument  of 
foundation  or  endowment,  or  in  the  statutes 
or  decree  of  any  court  of  record,  or  in  any  act 
of  parliament  establishing  such  school,  or  in 
any  other  evidences  or  documents,  such  in- 
struction shall  be  expressly  described^  or  shall 
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be  described  by  the  word  "  grammar/'  or  any 
other  form  of  expression  which  is  or  may  be 
constmed  as  intending  Greek  or  Latin,  and 
whether  by  such  evidences  or  documents  as 
aforesaid,  or  in  practice,  such  instruction  be 
limited  exclusively  to  Greek  or  Latin,  or  ex- 
tended to  both  such  languages,  or  to  any  other 
branch  or  branches  of  literature  or  science  in 
addition  to  them  or  either  of  them  ;  and  that 
the  words  "grammar  school "  shall  not  include 
schools  not  endowed,  but  shall  mean  and  in- 
clude all  endowed  schools  which  may  be 
jH^mmar  schools  by  reputation,  and  all  other 
charitable  institutions  and  trusts,  so  far  as 
the  same  may  be  for  the  purpose  of  providing 
such  instruction  as  aforesaid ;  that  the  word 
"  visitor"  shfdl  mean  and  include  any  person 
or  persons  in  whom  shall  be  vested  solely  or 
jointly  the  whole  or  such  portion  of  the  visita- 
torial power  as  regards  the  subject  of  the 
enactment  or  provision,  or  any  powers  in 
regard  to  the  aiscipline  or  making  of  new 
statutes  in  any  school ;  that  the  word  "  gover- 
nors "  shall  mean  and  include  all  persons  or 
corporations,  whether  sole  or  aggregate,  by 
whatever  name  they  may  be  styled,  who  may 
respectively  have  the  government,  manage- 
ment, or  conduct  of  any  grammar  school, 
%vhether  they  have  also  any  control  over  the 
revenues  of  the  school  as  trustees  or  not ;  that 
the  word  "  trustees  "  shall  mean  and  include 
all  persons  and  corporations,  sole  or  aggregate, 
by  whatever  name  they  may  be  siyled,  who 
shall  have  the  management,  disposal,  and 
controul  over  the  revenues  of  any  grammar 
school,  whether  the  property  be  actuafly  vested 
in  them  or  not ;  that  the  word  *'  statutes  "  shall 
mean  and  include  all  written  rules  and  regula- 
tions by  which  the  school,  shoolmasters,  or 
scholars  are,  shall,  or  ought  to  be  governed, 
whether  such  rules  or  regulations  are  com- 
prised in,  incorporated  with,  or  authorised  by 
any  royal  or  other  charter,  or  other  instrument 
of  foundation,  endowment,  or  benefaction,  or 
declared  or  confirmed  by  act  of  parliament,  or 
by  decree  of  any  court  of  record,  and  also  all 
rules  and  regulations  which  shall  be  unwritten 
and  establii^hed  only  by  usage  or  reputation ; 
that  the  word  ''schoolmaster"  shall  mean  and 
include  the  head  master  only,  and  the  words 
"under  master"  every  master,  usher,  or  as- 
sistant in  any  school  except  the  head  master ; 
and  that  the  word  "  master  "  shall  mean  and  in- 
clude as  well  any  head  master  as  under  master ; 
that  the  words  "discipline"  or  "manage- 
ment "  of  a  school  shall  mean  and  include  all 
matters  respecting  the  conduct  of  the  masters 
or  scholars,  the  method  and  times  of  teaching, 
the  examination  into  the  proficiency  of  the 
scholars  of  any  school,  and  the  ordering  of 
returns  or  reports  with  reference  to  such  par- 
ticulars, or  any  of  them ;  and  that  any  word 
importing  the  singular  number  only  shall  mean 
and  include  several  persons  or  things  as  well 
us  one  person  or  thing,  and  the  converse. 

26.  !^ct  mag  be  amended  this  session, — And 
be  it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  yassed  in  this  pre- 
sent session  of  parliament. 


NUMBER  OF  CHANCERY  CAUSES, 

6  Jab.  1. 


A  LBARNBD  Correspondent  informs  us,  that  in 
the  course  of  readmg  the  uncient  reports  he 
arrived  at  the  following  passage,  which  he  has 
extracted  verbatim,  as  it  shews  upon  authority 
what  the  number  of  causes  in  Cliancery  were 
about  the  period  of  the  report : — a  curious  do- 
cument in  these  days  of  (Chancery  Reform. 

"The  number  of  causes  in  Chancery. 
Trinity  6  Jac.  J. 

The  case  of  the  Lords  Presidents  of  Wales 
and  York. 

"^  1st.  Answer  of  the  judges  to  an  accusation 
against  tliem,  fur  granting  prohibitions  in 
greater  number  than  heretofore,  against  the 
above-named  Court. 

"That  they  had  exceedingly  multiplied  the 
number  of  causes,  so  as  they  nave  about  two 
thousand  depending  at  one  time,  and  having 
but  five  counties  and  three  towns;  at  one 
sitting  there  were  about  450  causes  at  hearing, 
whereas,  the  Chancery  that  extends  into  41 
counties  English  and  twelve  in  Wales,  in  all 
53,  had  in  Easter  Term  but  95  to  be  heard,  and 
in  Trinity  Term  but  72 ;  &c.  &c.' 


»» 


6  Co.  267. 


PROPOSED    LEGAL  EXAMINATION 
DISTINCTIONS. 


[We  insert  the  following  letter,  as  we  under- 
stand the  examiners  are  more  disposed  than 
they  were  to  confer  some  distinction  on  the 
superior  class  of  candidates.  Our  correspon- 
dent is  mistaken  in  supposing  the  alteration 
to  be  determined  on.] 
Sir, 

I  hope  you  will  allow  me  to  express  my 
satisfaction  at  the  announcement  which  appear- 
ed in  a  recent  number  of  your  periodicaf,  that 
distinctions  will  henceforward  he  conferred  at 
our  legal  examination. 

Having  felt  fully  persuaded  of  the  utility  of 
such  a  step,  I  have  advocated  it  by  every  means 
in  my  power,  and  by  your  favor  I  have  been 
enabled  to  publish  my  sentiments. — I  fear  I 
have  at  times  trespassed  on  your  patience, 
especially  in  a  letter  which  you  inserted  in  your 
number  of  the  24th  of  August,  1839,  which  to 
many  may  have  seemed  a  tedious  one.  But 
all  will  now  be  compensated  for  their  trouble, 
whether  as  readers,  writers,  or  grumblers, 
while  all  will  acknowledge  that  by  your  inser* 
tion  of  letters  bearing  on  the  subject,  you  have 
promoted  its  discussion,  and  so  hastened  its 
ultimate  success. 

The  point  having  been  at  last  gained,  I  will 
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not  allude  to  Its  opponents  further  than  to  ex- 
press a  hope  that  they  will  from  this  time  join 
in  rendering  it  as  perfect  as  may  be  possible, 
lliev  equally  with  us  could  have  only  one  end 
in  view,  and  that  the  benefit  of  our  common 
profession ;  and  this  principle  will  doubtless 
now  lead  them  to  watch  over  and  assist  the 
alteration  which  leads  to  their  own  object,  tho* 
by  a  different  path. 

I  have  one  or  two  remarlcs  to  make  as  to 
the  mode  to  be  adopted  for  rewarding  the  suc- 
cessful candidates,  which,  by  your  permissiouj 
I  will  trouble  you  with. 

As  to  the  plan  of  gmnif  prizes  to  two  only 
of  the  examined,  I  should  object  to  it  as  not 
being  a  sufficient  stimulus  to  the  main  body. 
Considering  that  there  are  on  the  average  at 
least  one  hundred  young  men  for  examination 
in  each  term,  the  chances  would  be  fifty  to 
one  against  any  given  individual ;  and  this  1 
think  would  operate  to  prevent  many  from  en- 
tering the  lists  at  all.  We  must  look  to  the 
improvement  of  the  profession  by  means  of  the 
plan  in  question,  and  that  will  hardly  be  ef- 
fected by  addressing  a  small  proportion  of  the 
candidates.  Some  would  neglect  the  means 
wholly  from  a  sense  of  personal  deficiency — 
others,  throwing  the  blatne  on  their  previous 
education,  would  be  content  with  a  trifling 
exertion— whUe  the  diflident  would  in  all  cases 
feel  that  where  the  chance  in  their  favor  was  so 
slight,  it  would  be  arrogance  in  them  to  com- 
pete for  the  prize. 

By  the  plan  I  would  propose,  these  difficul- 
ties would  be  remedied,  and  an  answer  would 
also  be  afforded  to  an  objectioo  which  1  have 
heard  adduced  by  some  agaipst  tbe  general 
principle  of  granting  the  distinctions  in  ques- 
tion. The  objection  may  certainly  not  be 
worth  much,  but  if  it  can  be  fairly  met  and 
overcome,  it  may  be  as  well  to  do  so.  The  ob- 
jectors alluded  to  say,  that  the  distribution  of 
nonors  in  the  way  proposed  is  an  unequal  and 
improper  way  of  testing  the  tubttanliai  prof  a- 
sional  merits  of  tbe  candidates,  because  their 
respective  advantages  have  been  so  different, 
owmg  to  education,  official  treatment,  or  posi- 
tion. It  seems  a  complete  answer  to  this  ob- 
jection, that  it  is  as  it  were  in  the  nature  of 
the  thing,  and  that  it  previdls  equally  in  uU 
other  cases  where  honors  are  awarded.  Owing 
to  the  diversity  of  the  human  state  and  consti- 
tution, it  is  manifestly  impossible  to  place  all 
upon  the  same  line,  so  as  to  insure  an  abso- 
lute equality  in  tbe  start  for  an^ prize  whatever. 
Such  a  condition,  therefore,  should  not  he  re- 
quired here.  Success,  however,  thus  becomes 
a  relative  term,  and  so  far  as  it  is  considered  a 
proof  of  merit  is  dependent  on  tbe  circum- 
stances of  the  individual,  for  all  distinction 
conferred  without  reference  to  those  circum- 
stances would  be  unjust  and  absurd.  This 
principle  wiU  doubtless  influence  the  Examin- 
ers, wno,  in  deciding  on  the  deserts  of  the  re- 
spective candidates,  will  weigh,  as  far  as  they 
are  able,  the  talent,  industry,  conduct,  situa- 
tion, and  opportunities  of  each,  and  will  reward 
or  punish  liim  accordingly.  It  will,  of  course, 
be  allowed,  that  in  proportion  as  the  prize  is 


awarded  on  a  due  estimate  of  these  pointst,  so 
does  the  system  approach  perfection,  and  on 
this  account  the  scheme  I  have  in  view  is 
entitled  to  additional  notice. 

My  ideas  on  the  subject  have  appeared  in 
yonr  journal  of  24th  August,  1839,  but  I  will 
shortly  repeat  them  here. 

Under  the  present  method,  the  examination 
papers  are  so  distributed  as  to  commit  one 
branch  of  the  subject  to  each  of  the  acting 
Examiners.  He  then  considers  the  answers  of 
each  candidate  under  that  division,  and  de- 
cides upon  their  propriety  accordingly. 

Now  I  would  propose  that  this  gentleman 
should,  in  addition,  mark  the  names  of  such 
ten  of  the  examin^nts  as  in  bis  opinioB  have 
shewn  the  greatest  proficiency,  and  nwwtder 
them  according'  to  merit,  as  in  the  pott  at  Cam- 
bridge. Each  Examiner  doing  the  same  in 
his  division,'  there  would  thus  be  separata  Mots 
of  proficiency  in  the  several  branches  of  the 
examination.  Let  these  lists  then  be  cob« 
pared,  and  a  result  obtuned  as  to  the  gomend 
merit  of  such  candidates,  and  let  a  g-eneral 
paper  be  made  out  accordingly,  afiot^ag 
priority  to  the  ten  best  men,  od  the  aaase 
principle  as  in  the  other  lists.  Lastly,  lei  the 
certificate  of  having  passed  contain  a  reference 
to  the  degree  (if  any)  of  the  candidate  in  this 
general  list,  and  then  let  all  the  lists  be  pub* 
fished  by  authority  in  some  of  the  law  perio- 
dicds,  and  a  leading  fjondon  newspaper. 

By  this  plan,  which  requires  no  new  organ- 
ization, and  will  cause  no  extra  expense,  every 
candidate  will  be  treated  with  entire  justice. 
The  indolent,  the  reckless,  or  the  stupid,  will 
be  properly  denied  that  which  they  have  either 
been  too  careless  or  too  weak  to  obtain  (  while 
the  puns-taking  will  be  gratified  by  a  solace 
for  his  labours,  and  the  ambitious  be  sttmu* 
lated  to  increased  efforts.  If  an  examinant 
feels  unequal  to  compass  every  branch,  he 
mav,  hy  a  close  attention  to  a  single  one,  win 
a  pleasmg  notice  in  an  itferior  list.  If  through 
capacity  and  exertion  he  has  mastered  the 
whole  range,  he  will  gain  what  he  has  struggled 
for,  and  procure  a  proportionable  place  in  the 
superior  class.  Each  trill  thus  be  rewarded 
according  to  his  merit,  and  all  having  an  even 
chance,  none  can  coinplain  of  failure. 

If,  in  addition,  the  Examiners  should  confer 
prizes  on  a  select  few,  I  would  say  so  much  the 
better.  This  will  be  but  a  further  application 
of  my  principle,  and  will  provide  an  Atfrn- 
ordinary  gratification  ior  those  who  have  exhi- 
bited extraordinary  ability. 

I  have  now  sketched  the  outlines  of  my 
plan,  which  I  hope  will  receive  your  consi- 
deraiion.  1  have  discussed  it  with  several  {ler- 
sons,  and  it  has  appeared  in  general  to  be 
tolerably  free  from  objections.  '  The  details, 
too,  would  be  simple  and  effectnal,  without 
additional  machinery.  I  therefore  submit  it 
to  your  judgment  and  that  of  the  public.  It 
would  be  idle  to  say  that  I  am  unconcerned  as 
to  its  rejection  or  adoption ;  but  if  another  and 
a  better  mode  be  suggested,  I  shall  cheerfully 
prefer  it  to  my  own.  I  have  all  along  felt 
greatly  interested  on  Xh%  tubjeot  9$  tbm  l^al 
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examinations,  and  I  am  not  likely  to  abate  In 
feeling  now  that  the  groal  U  almost  within 
reach.  I  am  conmced  that  the  projected 
alteration  will  hate  a  most  benefidal  effect  on 
the  fortmies  of  my  profession,— will  extend  its 
usefulness,  and  ele?ate  the  station  of  its  mem- 
bers^ — and  I  look  forward  with  certainty  to  the 
period  when  these  good  fruits  will  appear. 
These  sentiments  will,  I  hope,  plead  my  excuse 
for  having  so  frequently  trespassed  on  your 
columns. 

It  woidd  be  improper  and  ungrateful  to  con- 
clude without  expressing  to  ihe  Examiners  the 
acknowledgements  which  all  persons  interested 
muot  feel  to  be  due  to  them,  for  the  happy  and 
speedy  termination  of  the  matter.  HadM^;^ 
resisted  its  progress,  it  would,  doubtless,  have 
been  yet  long  delayed ;  but  having  taken  the 
trouble  to  consider  the  subject,  and  having 
become  assured  of  its  utility,  they  have  deter- 
mined on  its  introduction,  though  its  first 
effect  is  to  add  another  to  the  heap  of  their 
present  difficult  and  voluntary  labours.  To 
those  gentlemen,  then,  we  beg  to  tender  our 
hearty  and  rincere  thanks. 

It  now  only  remains  to  congratulate  my 
felUno-labourers  on  the  prospect  of  so  early  an 
attainment  of  our  mutuid  desires — to  entreat 
all  opponents  of  the  measure  henceforth  to  join 
with  us  in  making  its  operation  as  efficacious  as 
is  practicable,  and  carefully  to  investigate  its 
workings  and  results — and  to  thank  you.  Sir, 
for  the  readiness  and  kindness  (often  hardly 
tried)  in  saving  insertion  to  the  many  letters 
on  the  subject,  and  affording  us  so  many  valu- 
able hints  of  your  own.  Whenever  the  chanere 
is  made»  and  its  good  effects  are  seen  and  felt, 
you  will,  above  ail  our  periodicals,  be  entitled 
to  exclaim^  "  Quorum  pars  magna  iui," 

A  COVNTRT  SUBSCRIBBR. 


Sir, 

Several  correspondents  have  lately  addressed 
you  on  the  subject  of  giving  prizes  to  candi- 
dates %vho  distinguish  themselves  at  the  legal 
examinations.  It  appears  to  me  that  gentle- 
men who  require  a  further  stimulus  for  exer- 
tion than  that  which  their  own  interests  and 
future  prospects  hold  out  to  them,  will  require 
some  stronger  stimulus  to  induce  them  to  exert 
themselves  on  behalf  of  those  who  employ 
them  than  that  which  either  their  client's  in- 
terest, a  scanty  fee,  or  even  their  own  credit  can 
afford ;  for  surely  a  man  who  will  not  exert 
his  energies  on  nis  own  account  is  not  very 
likely  to  do  so  for  anybody  else. 

Our  profession  has  the  credit  of  considera- 
ble rapacity  amongst  those  without  its  pale ; 
and  certainly,  if  1  were  in  the  situation  of  a  cli- 
ent 1  should  feel  some  little  apprehension  in 
placing  my  affurs  in  the  hands  of  one  who  ex 
hibits  sucn  early  symptoms  of  this  reputed 
professional  disease. 

A  Solicitor. 


THE  STUDENT'S  CORNER. 


DOWBR  ON  BQUITT  OF  RBDBMPTION. 

I  agree  with  your  correspondent  W.  H. 
(page  233)  that  j^.'b  wife,  under  the  circum- 
stances mentioned  by  him,  has  no  title  to 
dower;  but  I  do  not  understand  how  the  point 
arises  (as  is  stated  by  W.  H.)  under  the  2(i  sec. 
of  the  Dower  Act,  3  &  4  W.  4,  c.  106. 

Your  correspondent  does  not  say  whether  //. 
and  his  wife  were  married  before  or  after  the 
time  when  the  Dower  Act  came  into  operation 
(Ist  January,  1834.)  If  they  were  married 
ajter  that  period,  the  2d  section  of  the  Dower 
Act  could  not  apply  :  because,  by  the  4th  sec- 
tion of  that  act,  a  widow  is  only  entitled  to 
dower  out  of  lands  which  were  the  property 
of  her  hu8l)and  at  the  time  of  his  death,  and 
the  sale  and  conveyance  by  him  and  his  mort- 
gagee in  Ids  lifetime  would  of  course  defeat 
her  claim.  I  assume  therefore  that  they  were 
married  b^fifre  1st  January,  1834  ;  but  in  this 
case  the  wife's  claim  to  dower  would  depend 
upon  the  old  iaw,  and  not  upon  the  Dower  Act 
at  all,  and  by  the  old  law  she  could  not  be  en- 
dowed of  an  canity  of  redemption  on  a  mort- 
gage in  fee,  and  her  husband  never  having  been 
seised  during  coverture  of  the  whole  legal  fee, 
her  right  of  dower  never  attached  upon  the 
estate  in  question.  If,  instead  of  selling  the 
estate,  the  husband  had  paid  off  the  mortgage 
and  taken  a  reconveyance  to  himself  in  fee, 
the  wife's  claim  to  dower  would  have  been  let 
in,  but  this  might  have  been  easily  prevented 
by  his  taking  a  reconveyance  to  the  usual  uses 
to  bar  dower.  F. 


W.  H.  (p.  233,  ante,)  does  not  say,  whether 
the  mortgagor  was  married  before  or  since  Ist 
January  1834,  but  in  either  case,  the  answer 
would,  as  I  conceive,  be  the  same.  For,  if  the 
marriage  ^vas  before  the  period  alluded  to,  the 
Dower  Act  (see  last  sect.)  does  not  apply,  and 
the  wife  was  not  before  that  act  dowabfe  out  of 
trust  estates.  If,  on  the  other  hand,  the  mar- 
riage was  subsequent,  it  is  unnecessary  for  the 
wife  to  join  with  her  husband  in  aliening, 
(sect.  4.) 

It  appears  hardly  necessary  to  refer  W.  H. 
to  the  chapter  in  Watkins  on  Conveyancing, 
relating  to  "  Equity  of  Redemption,"  to  shew 
that  the  mortgagors  estate,  (the  fee  being  well 
vested  in  the  mortgagee,)  is  an  *'  equitable 
estate."  N. 


PRIVILEGE  FROM  ARRBST. 

I  shall  be  much  obliged  to  any  correspon- 
dent who  will  furnish  me  with  answers  to  the 
following  questions,  which,  after  referring  to 
several  practical  books  of  authority,  and  also 
to  the  cases  bearing  upon  the  points  in  ques- 
tion, I  have  not  been  able  to  satisfy  myself 
respecting. 

1.  Is  a  oarrister  privileged  from  arrest  whilst 
returning  from  attending  a  case  of  summary 
conviction  at  a  Court  of  Petty  Sassions  i  and  if 
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he  18  80  privileged^  have  the  mafl[l8trate8  who 
attended  the  seseions,  the  power  of  discharging 
him  out  of  the  custody  of  the  sheriff 's  officer 
who  arrests  him  or  must  he  apply  for  his 
discharge  to  a  Judge  of  one  of  the  Superior 
CourU  ? 

2.  Supposing  a  barrister  to  have  been  at- 
tending the  petty  sessions,  but  not  to  have 
been  relainea  or  employed  in  any  matter — 
coming  before  tlie  Bench,  is  he  in  that  case 
privilci;ed  whilst  going  to  and  returning  from 
the  Court?  and 

3.  Supposing  him  to  have  been  retained  in 
a  case,  but  not  to  have  acted  as  advocate,  or 
taken  any  part  in  the  hearing,  is  he  privileged  ? 

Inquisitor. 


VBSTBD  LEGACY. — SCRTITORSBIP. 

A  party  bequeaths  8000/.  to  a  woman  sepa- 
rately from  her  husband;  and  at  her  death, 
to  lie  divided  among  three  of  her  brothers,  who 
were  younger  than  herself— nothing  being  said 
in  the  will  about  any  of  them  not  surviving  this 
sister.  One  of  the  brothers  died  about  seven 
years  ago,  before  the  sister,  without  issue.  Had 
he  any  pgwer  to  leave  the  third  part  of  the 

firoperty,  which  would  have  been  his  had  he 
ived,  to  one  of  the  surviving  brothers  exclu- 
sivelv  ?  or  does  his  share  become  equally  di- 
visible among  the  remaining  two  ? 


wipe's  EQriTY  OP  REDEMPTION. 

A,,  a  married  woman,  had  a  bequest  made 
to  her  by  her  father's  will,  of  some  long  lease- 
hold  property,  to  *'  her  separate  use,  notwith- 
standmg  coverture;"  and,  after  coming  into 
possession  of  the  same,  she  joined  with  her 
Lusband  in  a  mortgage  of  the  property,  but 
without  any  mtention  of  conveying  away  her 
ultimate  interest,  or  of  making  the  property 
her  husband's,  by  waiving  or  conveying  her 
separate  use  in  nis  favour.  The  husband 
aftenvards  became  bankrupt,  and  the  mortgage 
security  passed  to  other  hands.  The  wife 
survived  the  husband  by  about  five  years,  and 
is  lately  dead  ;  leaving  several  children.  The 
mortgagee,  and  the  different  assignees  under 
him,  have  been  in  possession  for  many  years, 
and  the  mortgage  aebt  and  interest  has  been 
overpaid  for  many  years,  (it  is  supposed  about 
nine)— and  the  question  is,  did  the  equity  of 
redemption  continue  still  in  the  wife,  and  sur- 
vive to  her  after  her  husband's  death  ?  as  if  so, 
the  same  would  now  be  in  her  children  as  her 
legal  personal  representatives,  and  conse- 
quently, some  one  must  administer  to  the 
wife's  estate  before  calling  upon  the  party  in 
possession  for  an  account,  or  61]  ng  a  biu  to 
redeem  ?  e 


ACTIONS  er  UNCERTIFICATED  BANKRUPT. 

It  is,  I  believe,  decided  by  Chippendale  v. 
Tomdnson,  Cook's  Bank.  Law,*  5tb  ed.  p.  446  ; 
SUA  V.  Osborn,  1  Esp.  140 ;  ff'ebb  v  /W,  7  T. 
R.  391 ;  Fowier  v,  Down,  I  B.  &  P.  44  j  Evans 


v.  Brown,  1  Esp.  170;  Drayton  p.  Dale,  2  B. 
&  C.  293,  and  some  other  cases,  that  an  un- 
certificated bankrupt  may  sue  for  the  valae  of 
his  pr rsonal  labour,  performed  since  the  issuing 
the  fiat,  or  with  relation  to  his  after-acquired 
property,  provided  ihat  his  assignees  do  not 
interfere.  In  Younfc  v.  ttishworth,  S  Ad.  & 
£11.  4/0 ;  3  Nev.  &  Per.  585,  it  wds  held  that  a 
bankrupt  who  had  obtained  his  certificate  un- 
der a  second  fiat,  but  has  not  paid  fifteen  shil- 
lings  in  the  pound,  cannot  sue  for  an  after- 
accruing  debt,  thourh  the  assignees  do  not  in- 
ter/ere. Has  this  decision  the  effect  of  over- 
ruling the  former  cases  above  referred  to,  or 
is  it  to  be  considered  as  grounded  on  any  dis- 
tinction between  the  cases  of  an  uncertificated 
bankrupt,  and  a  certificated  bankrupt  tinder  a 
second  fiat,  who  has  not  paid  fifteen  shillings  in 
the  pound  ? 

The  ttvo  cases  appear  to  be  strictly  anala- 
gous.  In  both  tlie  future  effects  are  vested  ia 
the  assignees  ;  in  the  former  case,  by  1  &  2\V.  4, 
c.  56,  s.  25;  and  in  the  latter,  by9G.  4,  c.  16, 
s.  127.  It  may  be  observed,  that  in  Kitchen  v. 
Bartschy  7  East,  62,  Lord  EKenborovgk,  speak- 
ing of  Chippendale  v.  Tomiinson,  and  the  subse- 
quent cases  decided  on  its  authority,  said  that 
the  hardship  of  the  case  might  have  warped  the 
opinion  of  the  judges,  when  the  evil  miffbt 
have  beeu  better  remedied  by  statute, butt bea 
there  was  an  inveterate  practice  of  twenty  y&trs 
in  support  of  that  series  of  cases.  A.  C. 


SELECTIONS 
FROM  CORRESPONDENCE. 

EVIDBNCB   IN  CIVIL  CA8B8. 

I  am  induced  to  call  the  attention  of  the  pro- 
fession to  the  present  state  of  the  law  of  evi- 
dence in  civil  cases.  During  my  short  experi- 
ence even,  I  have  been  frequently  obliged  to 
advise  a  olaintiff  to  forego  all  his  proceedings 
against  nis  debtor,  by  reason  or  his  being 
unable  to  adduce  such  evidence  as  is  now  re- 
quired to  prove  the  delivery  of  Uie  goods  or 
payment  of  the  money,  the  only  parties  privy 
to  the  transaction  being  the  plaintiff' ana  de- 
fendant ;  the  inconvenience  is  a  very  serious 
one  with  small  tradesmen,  who  attend  entirely 
to  their  own  affairs  ;  with  parties  in  an  exten- 
sive way  of  business,  the  deficiency  is  supplied 
by  clerks  and  servants,  who  are  able  to  give 
the  evidence  reouired. 

What  I  shoula  wish  is,  that  the  plaintiff  and 
defendant  should  be  examined,  upon  previously 
satisfying  the  Court  by  affidavit  that  other  eri- 
dence  cannot  be  adduced — ^that  the  books  of 
account  of  both  parties  should  be  given  in 
evidence, — the  jury  might  discriminate  between 
the  parties.  The  principle  is  already  recognised 
in  our  courts  of  request,  and  with  great  benefit 
in  my  opinion. 

I  am  now  called  upon  to  recover  a  debt  of 
5/.  I3s,  Id,  against  a  doubtful  defendant,  the 
costs  of  obtaining  a  verdict  even  in  the  Sheriff  *a 
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Court,  would  not  be  much  less  than  15/.,  ami 
should  the  defendant  turn  out  not  to  be  worth 
I>owder  and  shot,  my  client  would  incur  a  loss 
of  15/.,  in  addition  to  his  debt  of  5/.  \3i,  \d. 
Now!  do  consider  some  remedy  should  be 
provided  for  the  recovery  of  debts  not  exceed- 
ing 20/.,  without  the  present  tedious  and  ex- 
pensive parade  of  an  action  at  law,  embracing 
an  alteration  of  the  law  of  evidence  such  as  1 
liave  suggested  above. 

A  Constant  Rcaobr« 


CBBAP  EDITION  OF  THB  STATUTES. 

Allow  me  to  suggest  to  some  respectable 
law  booksellers,  if  it  is  not  possible  to  their  ad- 
vantage  to  publish  the  statutes  from  the  bc^'n- 
ning  of  George  the  Fourth  to  the  first  of  Wil- 
liam, doivn  to  the  cheap  edition  of  the  statutes 
now  in  being;  and  I  would  suggest,  in  the 
first  instance,  the  amount  necessary  thereto 
should  be  ascertained  and  subiniited  to  the 
profession,  to  see  how  many  would  be  required, 
and  thus  to  cover  the  expence :  as  there  has 
been  so  much  alteration  in  the  law  during  that 
time,  the  work  would  be  a  great  acquisition  to 
the  libraries  of  both  barristers  and  solicitors. 


LOCAL  AND  PERSONAL  ACTS, 

DECLARBD  PUBLIC, 
AND  TO  BB  JDOICIALLT  NOTICED. 

[Continued/rom  p,  39?.] 

3  &  4  Vict. 

Cap.  45. — An  act  for  paving,  cleansing,  watch- 
ing and  otherwise  improvinif,  the  town  of 
Workington,  in  the  county  of  Cumberlan.l. 

Cap.  46.-- An  act  to  alter  and  divert  a  portion 
of  the  line  of  the  South-eastern  Railway  in 
the  countv  of  Kent. 

Cap.  47. — ^An  act  to  amend  and  enlarge  the 
powers  and  provisions  of  the  acts  relating  to 
the  Bristol  and  Exeter  Railway. 

Cap.  48. — An  act  to  amend  the  act  relating  to 
the  Neivcastle-upon-Tyneand  North  Shields 
Railway,  and  to  raise  a  further  sum  of  money 
for  the  purposes  of  the  said  undertakin^r. 

Cap.  49. — An  act  for  incorporating  the  Ches- 
ter and  Crewe  Railway  with  the  Grand 
Junction  Railway,  and  for  extending  to  the 
said  first  mentioned  railway  the  provisions  of 
the  several  acts  of  parliament  relating  to  the 
said  last-mentioned  railway ;  and  for  other 
purposes. 

Cap.  60. — An  act  to  revive  the  powers  given 
to  the  Thames  Tunnel  Company  for  the  pur- 
chase of  certain  houses,  lanas»  and  premises, 
in  the  parish  of  Saint  John  of  Wapping. 

Cap.  51.  An  act  to  make  a  further  alteration 
in  the  line  of  the  Birmingham  and  Derby 
Junction  Railway,  and  an  approach  thereto 
at  Tamworth,  and  to  amend  the  acts  relating 
to  the  said  railway. 

Cap.  52.— Aq  act  to  enable  the  Northern  and 


Eaatem  Railway  Company  to  abandon  a 
portion  of  the  line  originally  authorized  to 
be  made ;  and  to  alter  and  amend  several 
of  the  powers  and  provisitms  of  the  acts  re- 
latinsf  to  the  said  railway. 

Cap.  53. — An  act  to  amend  and  continue  the 
act  relating  to  the  Glasgow,  Paisley,  Kilmar- 
nock, and  Ayr  Railway,  and  to  make  a  new 
branch  therefrom. 

Cap.  54.  An  act  for  amending  and  en1arj|ring 
the  powers  of  an  act  for  establisbinf?  a  float- 
ing bridge  or  bridges  over  the  Harbour  of 
Portsmouth,  in  the  county  of  Southampton. 

Cap.  55. — An  act  for  improving  the  Dariford 
and  Crayford  Creeks,  in  the  county  of  Kent, 
and  for  making  a  diversion  in  the  line  of  the 
said  Dartford  Creek,  and  other  works  con- 
nected  therewith. 

Cap.  56.— An  act  to  authorize  the  Company  of 
Proprietors  of  the  Birmingham  Canal  Navi- 
prations  to  extend  and  alter  the  line  of  their 
intended  cut  or  canal  from  Dank's  Branch 
to  Salford  Bridge;  and  to  grant  further 
powers  to  the  said  company. 

Cap.  57* — An  act  for  mamng  and  maintaining 
a  navigable  cut  or  canid  connecting  the 
Warwick  and  Birmingham  Canal  with  the 
Birmingham  Canal,  commencing  by  a 
junction  with  the  Warwick  and  Birming- 
ham Canal,  in  the  hamlet  of  Bordesley,  in 
the  parish  of  Ashton-juxta-Birmingham,  in 
the  county  of  Warwick,  and  terminating  by 
a  junction  with  the  Birmingham  Canal,  near 
Salford  Bridge,  in  the  same  parish. 

Cap.  ^8. — An  act  to  amend  the  acts  for  sup- 
plying with  water  the  city  and  county  of  the 
city  of  Exeter  and  places  adjacent  thereto. 

Cap.  59.— An  act  for  granting  certain  powers 
to  the  Faversham  Oyster  Fishery  Company. 

Cap.  60.-^An  act  to  amend,  alter,  and  enlarge 
the  powers  and  provisions  of  an  act  of  his 
late  Majesty  fur  paving,  cleansing,  lighting, 
watching,  and  improving  the  town  and  pa- 
rishes of  Gravesend  and  Milion,  in  the  county 
of  Kenty  and  for  removing  and  preventing 
nuisances  and  annoyances  therein  ;  and  to 
make  further  improvements  in  the  said  town 
and  parishes. 

Cap.  61. — An  act  to  enable  the  mayor,  alder- 
men and  citizens  of  the  city  ot  York,  to 
widen,  alter,  and  improve  certain  streets  or 
thoroughfares  called  Spurriergate  and  Coney 
Street,  in  the  said  city. 

Cap.  62. — An  act  for  establishing  and  main- 
taining a  proper  and  effective  watch  on  the 
river  Wear,  in  the  port  or  haven  of  Sunder- 
land, near  the  sea,  in  the  county  of  Durham. 

Cap.  63. — An  act  for  regulating  and  main- 
taining the  markets  and  market  place  in  the 
township  of  Tunstall,  in  the  parish  of  Wol- 
stanton,  in  the  county  of  Stafford. 

Cap.  64. — An  act  for  making  a  turnpike  road 
from  Greenhill  Moor  to  Eckington,  in  the 
county  of  Derby. 

Cap.  65. — .An  act  for  making  and  maintaining 
several  roads  leading  from  the  town  of 
Maiden  Newton,  in  the  county  of  Dorset, 
and  other  roads  communicating  therewith, 
in  the  counties  of  Somerset  and  Dorset, 
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Cap.  66. — An  act  fur  further  and  more  effec- 
tually repairifijc  and  inaiiitainiDf(  ieyeral 
tarnpike  roads  in  the  county  of  Roxbunrh. 

Cap.  6/. — An  act  for  further  and  more  effec- 
tually repairinfc  and  roaintaininf^  certain 
turnpike  roads  in  the  county  of  Elgin. 

Cap.  68.— An  act  for  the  more  eaiy  and 
speedy  recovery  of  Small  Debta  within 
the  town  of  Tavistock  and  other  places  in 
the  counties  of  Devon  and  Cornwall. 

Cap.  69. — ^An  act  for  the  more  easy  recovery 
of  small  debts  within  the  parishes  of  Kinc^- 
norton  and  Northfield,  la  the  county  of 
Worcester, 

Cap.  /O.^-An  act  to  enable  the  Doffryn  Llynvi 
and  Forth  Cawl  Railway  Company  to  raise 
a  further  sum  of  money,  and  to  amend  the 
act  relating  to  the  said  railway  and  to  the 
bay  of  Porth  Cawl,  in  the  county  of  Gla- 
morgan. 

Cap.  71.— An  act  to  enalde  the  Port  Talbot 
Company  to  raise  further  monies,  and  to 
amend  the  acts  relating  to  the  same  port. 

Cap.  7*2. — ^An  act  to  amend  an  act  of  the 
fiftv-seventh  year*of  King  George  the  Third 
Intituled  an  act  for  fixing  the  does,  duties, 
and  payments  for  all  goods,  wares,  and 
merchandize  landed  on  or  shipped  from  the 
pier  or  quay  of  the  town  of  Penzance  in  the 
county  of  Cornwall,  and  on  all  ships  and 
vessels  resorting  to  the  said  pier  or  quay,  or 
to  the  harbour  of  Peniance ;  and  for  making 
and  maintaining  an  additional  pier  and  dock 
within  the  sud  harbour. 

Cap.  73. — An  act  for  improving,  enlarging, 
and  maintaining  the  harbour  of  Fiaherrow 
in  the  county  of  Edinburgh. 

Cap.  74. — An  act  for  equalizing,  defining,  and 
regulating  the  petty  customs,  and  for  facili- 
tatmg  the  collection  thereof,  and  of  the 
quay  dues  payable  to  the  mayor,  aldermen, 
and  burgesses  of  the  chy  and  borough  of 
Ezeter,  and  for  preserving  the  navigation  of 
the  river  Exe. 

Cap.  75. — An  act  for  regulating  the  markets 
and  for  erecting  a  market  house  in  the 
town  of  Launceston,  in  the  coimty  of  Corn- 
wall. 

Cap.  76.— An  act  for  better  lighting  and  clean- 
sing the  town  of  Kingston^opon  Hull,  and 
certain  parts  of  the  liberty  of  Trippett 
within  and  part  of  the  municipal  borough  of 
Kingston  upon-Hull. 

Cap.  77- — An  act  for  regulating  the  buildings 
and  party  walls  within  the  city  and  county  of 
Bristol,  and  for  widening  and  improving 
several  streets  within  the  sume. 

Cap.  78.— ^An  act  for  supplying  with  ^vaterthe 
town  and  county  of  the  town  of  Newcastle- 
upon-Tyne  and  the  borough  of  Gateshead, 
and  the'places  adjacent  thereto,  in  the  coun- 
ties of  Northumberland  and  Durham. 

Cap.  79. — ^An  act  for  better  supplying  with 
water  the  town  and  borough  of  Belfast. 

Cap.  80.-»An  act  for  repairing  and  maintain- 
ing the  road  from  Tadcaster  to  Halton  Dial, 
and  for  making  and  maintaining  a  new  road 
from  Seacroft  to  and  into  the  highway  lead- 
ing from  Scholea  to  BarwIck-in-Elroet,  all 
iA  the  West  Riding  of  the  County  of  York. 


Cap.  61.-— An  act  to  amend  the  prorisiou  of 
the  acts  relating  to  turnpike  roads,  leading 
to  and  from  the  City  of  Exeter,  and  for 
making  a  new  branch  road  to  commmucate 
therewith. 

Cap.  82. — An  act  for  more  effectually  making, 
repairing,  and  maintaining  certiun  tarnpike 
roads  in  the  counties  of  Nairn  and  Inver- 
ness. 

Cap.  83. — An  act  for  making  certain  roads  and 
branches  connected  ivith  the  new  bridge  now 
erecting  over  the  river  Dove,  near  the  vil- 
lage of  Rocestor  turnpike,  with  proper  de- 
viations, works  and  conveniences,  and  new 
pieces  of  road  connected  therewith,  and  ap- 
proaches thereto,  in  the  cotuties  of  Derby 
and  Stafford. 

Cap.  84. — An  act  for  repuring  the  road  from 
the  Maidstone  turnpike  gate  on  the  Loose 
road  in  the  parish  of  Maidstone,  in  the 
county  of  Kent,  to  Newcastle,  in  the  parish 
of  Biddenden,  and  a  branch  road  to  the 
Thorn,  in  the  parish  of  Smarden,  in  the  same 
county. 

Cap.  85. — An  act  for  establishing  a  general 
cemetery  in  the  parish  of  Holy  Cross  and 
Saint  Giles's  in  or  near  the  town  of  Shrews- 
bury, in  the  county  of  Salop. 

Cap.  86. — An  act  for  the  establishment  and 
government  of  the  institution  called  the 
Royal  Naval  School. 

Cap.  87.— -An  act  to  authorize  the  appoint- 
ment of  additional  coroners  for  the  county 
palatine  of  Chester. 

Cap.  88. — ^An  act  to  amend  the  sereral  acts 
relating  to  the  Belfast  charitable  society. 

Cap.  89. — An  act  to  enable  the  council  of  the 
borough  of  Liverpool  to  ruse  money  upon 
bonds. 

Cap.  90.-*An  act  for  the  more  eflectnal  drun- 

gre  of  certain  lands  called  Billioghay  Fen, 
illmghay  Dales,  and  WalcoC  Fen,  Walcot 
Dales,  and  North  Kyme,  East  Fen  and  lags, 
in  the  parish  or  places  of  BillinghaT,  Wal- 
cot, Dogdike,  Hart's  Grounds,  Coningsby, 
Swineshead,  North  Kyme,  and  Sonth  Kyme« 
in  the  county  of  Uncoln. 

Cap.  91. — An  act  to  amend  an  act  for  enlari;- 
ing  the  present  or  providing  a  new  work- 
house for  the  use  of  the  parish  of  Stroud,  in 
the  county  of  Kent ;  for  better  governing^ 
maintaining,  and  employing  the  poor  of  the 
said  parish;  and  also  for  repairing  or  re- 
building the  church  and  tower  of  the  same 
parish,  and  for  other  purposes  relating  there- 
to. 

Cap.  92.— An  act  for  supplying  the  town  of 
Ayr,  and  suburbs,  of  Newton  and  Wallace* 
town,  and  places  adjacent,  in  the  county  of 
Ayr,  with  water. 

Cap.  93. — ^An  act  for  explaining,  altering,  and 
amending  the  mode  of  assessment  for  the 
maintenance  of  the  poor  within  the  city  of 
Glasgow. 

Cap.  94. — An  act  for  enabling  the  Alarine 
Insurance  Company,  to  sue  and  be  sued  in 
the  name  of  the  chairman  or  deputy  chair* 
man,  for  the  time  being,  of  the  saio  companr. 

Cap.  95.— An  act  ta  enable  the  Farmer's  aiid 
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General  Fire  and  Life  losurance  tnd  Loan 
and  Annuity  Company,  to  sue  and  be  sued 
in  the  name  of  the  manager,  chairman,  or 
any  one  of  the  directors,  or  the  secretary  of 
the  said  company. 

Cap.  96. — An  act  tor  granting  certain  powers 
to  the  British  Iron  Company. 

Cap.  97. — An  act  for  estahliahing  and  regular 
ting  a  company,  to  be  called  the  Edin- 
burgh Silk  Yarn  Company,  and  to  enable 
the  said  company  to  purchase  certain  letters 
patent. 

Cap.  9S. — An  act  fur  forming  a  company  to 
be  called  Kollmann's  Railway  Locomotive 
and  Carriage  Improvement  Company,  and 
for  enabling  the  said  company  to  purchase 
certain  letters  patent. 

Cap.  99. — An  act  to  incorporate  the  trustees 
and  others,  directors  of  tue  Crichton  Royal 
Institution  for  Lunatics,  at  Dumfries,  and 
for  the  better  enabliog  them  to  carry  on  their 
charitable  designs. 

[7*0  itf  concluded  next  week."] 


SUPERIOR  COURTS. 


[Before  the  Four  Judges.] 

EJECTMENT.— OVBRSBERS. — DISABILITY. — 

EVIDENCE. 

Tke4i^B  fr.4,  c.  76,  and  the  5&6  fr.4, 
r.  69,  Aave  not  devested  the  legal  estate  in 
workhouses  out  of  the  overseers,  so  as  to 
disable  them  from  being  plaintiffs  in  an 
ejectment  to  recover  property  belonging  to 
their  parish.  • 

fFhere  a  rated  inhabitant^  called  as  a  witness 
in  a  matter  relating  to  parish  property, 
described  himself  as  Uabie  to  the  costs  of 
the  suit,  but  afterwards  explained  his  mean- 
ing, by  saying  that  he  was  to  because  he 
wns  liable  to  pay  his  share  of  the  rates  out 
of  which  the  costs  must  be  paid,  he  whs  held 
not  to  be  rendered  inadmissible  as  a  witness 
by  such  declaration. 

This  was  an  action  of  ejectment  on  the 
demise  of  certain  overseers  and  churchwardens 
of  the  parish  of  Bngbold,  in  the  county  of 
Northampton.  The  cause  was  tried  before 
Mr.  Justice  Bosanquet,  at  the  Spring  Assizes 
for  Northampton,  in  1839,  when  it  appeared 
that  there  had  been  a  small  piece  of  ground, 
which  had  been  occupied  as  a  garden,  and 
attached  to  the  workhouse,  and  the  defendant, 
as  the  master  of  the  workhouse,  was  let  into 
possession  of  this  piece  of  garden  ground. 
The  defendant  now  held  possession  of  this, 
notwithstanding  a  notice  from  the  overseer  of 
the  parish,  in  whose  name  the  demise  in  the 
declaration  was  laid.  The  first  witness  pre- 
sented on  the  part  of  the  plaintiff  was  a  rated 
inhabitant,  who  on  the  voire  dire  stated  that 
he  was  liable  to  part  of  the  expenses  of  this 


action,  and  that  he  had  said  so  in  conversation, 
but  he  afterwards  explained  that  statement,  by 
saving  that  he  meant  that  he  was,  as  a  rated 
inhabitant,  liable  to  pay  his  share  of  the  costs 
of  the  action,  which  would  be  taken  out  of  the 
rates  of  the  parish.  He  was  oigected  to  as  a 
witness,  on  the  score  of  interest,  but  was  ad- 
mitted by  the  learned  Judge.  It  was  then 
objected  that  under  the  Poor  Law  Amendment 
Act  and  those  subsequent  acts  which  had  been 
passed  to  amend  and  explain  it,  the  interest  of 
the  churchwardens  and  overseers  in  the  parish 
land  became  vested  in  the  guardians  when  the 
parish  was  incorporated  into  a  uniun.  By  the 
o9  Geo.  3,  c.  1:^,  "  all  buildings,  land,  and 
hereditaments  which  shall  be  purchased,  hired, 
or  taken,  or  bv  lease  of  the  churchwardens  and 
overseers  of  tne  poor  of  any  parish  by  the  au- 
thority and  for  any  purposes  of  this  act,  shall 
be  demised  and  assured  to  the  churchwardens 
and  overseers  of  the  poor  of  every  such  parish 
respectively  and  their  successors,  in  trust  for 
the  parish ;"  and  the  churchwardens  and  over« 
seers  were  made  a  corporation  for  such  pur- 
pose. The  le^  estate  was  therefore  admitted 
to  have  been  formeriy  in  the  churchwardens 
and  overseers.  But  the  21st  secUon  of  the 
4  &  5  W.  4,  c  76,  reciting  the  above  act,  gives 
all  its  *'  powers  and  authorities,  general  as  well 
as  1  jcal,  for  or  relating  to  the  building,  alter- 
ing, or  enlarging  of  noorhouses,  and  to  the 
acquiring,  purchasing,  hiring,  holding,  selling, 
exchanging  and  disposing  wereof,  or  of  land 
whereon  the  same  may  have  been  or  may  be 
erected,"  to  the  guardians  of  the  union,  sub- 
ject to  the  control  of  the  commissioners ;  and 
it  was  therefore  contended  that  the  legal  estate 
was  now  in  the  board  of  guardians  of  the 
union.  The  5  &  6  W.  4,  c  69,  s.  3,  was  re- 
ferred to  in  support  of  that  argument.  By 
that  statute  it  is  enacted  that  "  the  guardians 
of  any  parish  or  union,  or  the  overseers  of  any 
parish  not  under  the  management  of  a  board 
of  guardians,  or  the  guanlians  or  trustees  of  a 
dissolved  union,  &c.  may  still  exchange,  let, 
or  dispose  of  any  workhouses,  tenements,  build- 
ing8»  land,  effects,  or  other  property  belonging 
to  any  such  parish  or  union,  and  to  convey  and 
transfer  the  same,  &c."  A  verdict  was  taken 
for  the  plaintiff,  and  a  rule  was  afterwards  ob- 
tained to  set  it  aside. 

Mr.  Serit.  Adams  and  Mr.  Humfrey  shewed 
cause.«-The  demise  here  is  rightly  laid  to  have 
been  by  the  overseer.  The  legal  estate  was 
vested  in  him  by  act  of  pariiament,  and  had 
not  by  the  words  of  the  Poor  Law  Amend- 
ment Act  been  taken  from  him  and  transferred 
to  any  other  person.  The  Court  will  not  un- 
settle the  legal  estate  except  on  express  words 
in  a  statute.  As  to  the  evidence  of  the  rated 
inhabitant,  his  accidental  expression  that  he 
considered  himself  liable  to  tlie  costs«  is  fully 
explained  bjr  the  statement  that  he  meant  that, 
as  a  rated  inhabitant,  he  must  pay  the  rates 
out  of  which  the  costs  were  to  be  disbursed. 
This  does  not  constitute  an  interest  which  dis- 
qualifies him.  [There  were  other  points  made 
in  this  case,  but  these  alone  were  decided.] 

Mr.  M.  D.  Hill,   Mr.  Haddington,    and 
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Mr.  Hayes  in  support  of  the  rule. — The  dc- 
tnue  here  was  wron^.  It  is  only  of  late  years 
that  the  legal  estate  in  the  workhouse  has  been 
in  the  churchwardens  and  overseers.  But  the 
lessors  of  the  plaintiff  cannot  take  advantage 
of  the  statute  that  vested  the  legal  estate  m 
such  persons,  for  a  more  recent  statute  has 
now  vested  it  in  the  guardians  under  the  orders 
of  the  Poor  Law  Commissioners.  What  are 
the  powers  stated  in  that  act  ?  They  are  those 
of  building,  dtering,  acquiring,  purchasing, 
and  holding,  and  all  these  powers  are  taken 
from  the  churchwardens  and  ^iven  to  the 
guardians.  These  powers  could  not  be  exer- 
cised if  the  guardians  did  not  possess  the  legal 
estate.  The  act  of  conferring  on  them  such 
powers  necessarily  draws  with  it  the  possession 
of  the  rights  in  virtue  of  which  alone  those 
powers  could  be  exercised.  To  give  a  dif- 
ferent construction  to  the  act  would  be  to  de- 
feat its  plttin  intention.  All  the  things  which 
were  in  the  possession  of  the  old  officers  are 
now  in  the  possession  of  the  new  guardians. 
Hie  first  declaration  of  the  witness  was  suffi- 
cient to  shew  that  he  believed  himself  to  have 
a  money  interest  in  the  event  of  the  suit,  and 
his  testimony  ought  therefore  to  have  been 
rejected. 

Lord  Denman,  C.  J. — ^A  great  many  points 
have  been  made  in  this  case.  The  first  is  an 
attempt  to  disqualify  a  witness  by  a  relation 
which  he  gave  of  a  conversation  as  to  his 
liability  to  tne  costs.  I  am  of  opinion  that  it 
does  not  appear  that  he  entered  into  any 
agreement  tor  the  payment  of  the  expenses. 
Those  who  wish  to  disqualify  a  witness  on 
such  a  ground,  must  distinctly  bring  it  home 
to  him  that  he  has  incurred  a  personal  liability. 
HendeffToch  v.  Lnngton^  goes  that  length ;  but 
in  that  respect  the  present  case  seems  to  me  to 
fail  entirely.  With  respect  to  the  effect  of  the 
late  act  of  parliament,  1  should  state  generally, 
that  although  the  words  are  so  large  as  hardly 
to  be  consistent  with  the  idea  of  the  overseers 
still  continuing  to  be  legally  seised  of  the 
property  of  the  parish,  yet  there  are  no  words 
which  have  directly  devested  them  of  that  pro- 
perty. Expressions,  however  stronglv  they 
may  lead  us  to  such  an  inference,  if  they  do 
not'  actually  declare  that  the  property  is  de- 
vested, cannot  have  such  an  effect  given  them 
by  mere  interpretation,  when  the  vesting  of 
Uie  property  has,  as  in  this  case,  taken  place 
under  tne  authority  of  a  previous  act  of  parlia- 
ment. 

Mr.  Justice  Patieion. — This  seems  to  me  a 
different  case  from  that  of  a  number  of 
parishioners  agreeing  together  to  bear  a  share 
m  the  expenses  of  a  law  suit.  That  would  be 
incurring  a  personal  liability;  but  here  the 
statement  amounts  to  nothing  more  than  this, 
that  the  witness,  knowing  that  an  action  was 
brought,  believed  that  he  should  have  to  pay 
his  share  of  the  exnenses  by  rates  levied  on  the 

Iiarish,  and  which  he  must  pay  in  virtue  of  the 
ands  he  held  in  the  parish.  So  that  it  comes 
at  last  to  his  interest  as  a  rated  inhabitant. 


That  alone  will  not  disqualify  him  from  being 
a  witness.  With  respect  to  the  transfer  of  the 
legal  estate,  I  do  not  see  the  least  doubt  upon 
the  matter ;  for  admitting  that  the  whole  scope 
of  the  Poor  Law  Amendment  Act  to  be  what 
is  smd,  therebeing  no  express  provisions  in  it 
to  transfer  the  le^  estate  from  the  overseer?, 
such  an  effect  cannot  be  given  to  it  by  implica- 
tion. Besides,  is  it  credible  that  when  the 
legislature  came  to  pass  another  act  of  parlia- 
ment which  gives  still  larger  powers  to  the 
officers  then  recently  created,  it  should  have 
omitted  to  declare  that  the  legal  estate  was 
transferred  to  these  new  officers?  It  is  im- 
possible to  conceive  such  a  thing, — especially 
when  we  look  to  the  3d  section,  where  there  is 
a  direct  power  given  to  the  guardians  of  a 
union,  and  to  the  overseers  of  a  parish  not 
under  the  management  of  guardians,  to  sell 
and  dispose  of  lands  vested  in  other  persons, — 
a  provision  which  recognises  the  fact  that  the 
legal  estate  in  lands  may  exist  in  a  third  per- 
son, and  yet  that,  for  parish  purposes,  such 
estate  may  be  sold  by  tne  guardians.  1  think 
that  the  act  does  not  change  the  settlement  of 
the  legal  estate,  but  merely  gives  a  power  to 
sell ;  and  consequently,  that  the  demise  in  this 
declaration  was  V>roperly  laid. 

Mr.  Justice  friUiams  concurred. 

Rule  discharged. — Doe  d.  Norton  v.  fFeln 
ster,  T.  T.  1840.    Q.  B.  F.  J. 
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Ip  "A  Constant  Reader"  has  given  due  notice 
of  his  intention  to  apply  for  examination  and 
admission  in  Michalmas  Term,  and  on  attend- 
ing the  examination  should  obtain  the  tt»uit 
certificate  of  fitness,  he  must  apply  for  admis- 
sion the  same  term  or  give  fresh  notices.  Tbe 
certificate  will  entitle  the  candidate  to  be  ad- 
mitted in  Hilary  Term,  if  he  has  given  notice 
for  that  term  :  otherwise  he  must  give  notice 
for  Easter,  and  apply  for  a  Judge's  order  to 
enlarge  the  time. 

The   only  works  with  which   we  are  ac- 

auiunted,  likely  to  prove  of  service  to  "A 
tarrister,"  as  to  the  information  be  wishes, 
are  Howard's  Colonial  Laws,  and  Burge  ou 
Colonial  Law.  Tbe  names  of  the  Judges  and 
Law  Officers  of  the  Crown  of  the  Wcbt  India 
Islands,  are  given  in  the  Legal  Mmanac^  pub- 
lished annually  for  the  proprietors  of  this 
work. 

The  letters  on  the  Loan  Society's  Act,  and 
the  Sale  of  a  next  Presentation,  shall  be  at- 
tended to. 

We  shall  continue  the  Notes  on  the  Statutes 
of  the  last  Session  as  early  as  possible* 

The  further  improvements  suggested  in  the 
Legal  Almanac  shall  be  adopted  if  practicable. 

The  letters  of  "A  Student;"  G. ;  and 
"  A  Subscriber,"  have  been  received. 
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tinction  from  ft  bare  but  aggravated  trespatf, 
iu  order  to  subject  tbe  offender  generally  to 
that  severity  of  punishment  which,  in  numer- 
ous instances,  such  an  offence  demands.    A 
distinction  of  this  kind  is  naturally  supplied 
by  a  consideration  of  the  offender's  motive  and 
intention.  Accordingly  we  find  that^  by  the  an- 
cient common  law  of  England,  this  distinction 
was  made,  and  that  a  breaking  into  a  mansion  or 
dwelling-house  by  night  has,  from  the  earliest 
times,  been  deemed  to  be  a  capital  offence, 
when  such  breaking  has  been  perpetrated  with 
the  intent  to  commit  a  felony,  or  when  the 
breaking  has  been  followed  bv  the  actual  com- 
mission of  a  felony  within  the  di welling- bouse, — 
a  tact  which  was  probably  considered  to  be 
conclusive  as  to  intention. 

"  Burglary,  as  it  was  understood  in  remote 
times,  was  different  in  some  material  respects 
from  tbe  crime  as  it  exists  at  the  present  day. 
Formerly  a  breakiog  attended  with  force  and 
violence,  and  accompanied  by  an  actual  entry 
Prefatory  Remarks  "  of  the  Commissioners,  of  the  person  of  the  offender  within  the  dwell- 
ftod  from  these  we  shall  make  some  extracts,    iw^r-liome,  was  probably  deemed  to  be  essen- 

We  need  scarcely  say  that  these  Digests  and 


This  Report  contains  a  Digest  of  the  Law  of 
England  relating  to  the  following  subjects : — 
Ist.  Burglary.  2d.  Offences  against  tbe  Exe* 
cutive  Power,  including,  under  the  branch 
which  relates  to  the  Administration  of  Justice, 
the  offences  of  Bribery,  Perjury,  Subornation 
of  Perjury,  Embracer)*,  Barrletry,  Maintenance, 
and  Champerty.  3d.  Forgery.  4th.  Offences 
a/ifainst  the  Public  Peace^  including  Riuts,  Un- 
lawful Assemblies,  Affrays,  and  Forcible  En- 
tries. 

Each  part  of  the  Digest  is  preceded  by 


«< 


Treatises  of  the  learned  Commissioners  are  of 
the  utmost  value  to  the  professional  reader. 
It  is  enough  to  state  that  the  Commissioners 
are  Mr.  Starkie,  Mr.  Bellenden  Ker,  Mr. 
Wightman,  and  Mr.  Jardine.  For  the  present 
we  select  the  subject  of 

BUROLARV. 

**  The  characteristic  of  this  offence  is  the 
invasion  by  force  or  fraud  of  a  man's  habita- 
tion by  night,— one  of  the  two  other  circum- 
•tances,  vu.,  either  the  purpose  of  the  offender, 
or  the  act  which  he  afterwards  commits,  being 
essential  to  the  completion  of  the  crime.  The 
breakinif  into  the  dwelling-honse  in  the  night- 
time, an  injury  usually  accompanied  with  terror 
to  the  inmates,  is  one  of  such  variety  in  point 
of  circumstance  and  degree,  as  to  require  dis- 

VOL.  XX. — KO.  614. 


tial  to  the  offence.    In  later  times  it  was  found 
necessary  to  punish  with  severity  not  only  such 
invasions  of  the  mansion  as  were  effected  by 
actual  violence,  but  also  such  as  were  effected 
by  stratagem  or  fraud,  or  by  means  of  intimi- 
dation, or  where  the  felonious  purpose  was 
accomplished  by  means  of  a  hook  or  instru- 
ment, without  any  actual  entry  made  by  the 
offender  in  person.   And  where  force  was  used, 
the  slightest  degree  of  force  was  held  to  be 
sufficient,  such  as  the  raising  a  window-sasb,  or 
lifting  up  an  unfastened  trap-door.    Such  a 
conclusion  naturally  resulted  from  the  diffi- 
culty of  fixing  the  minimum  of  violence  which 
should  be  essential  to  the  offence,  and  the 
expediency  of  extending  tbe  law  to  offenders 
whose  guilt  was  great,  although  the  force  used 
for  obtaining  entrance  might  be  inconsiderable. 
"  Thus,  the  offence  consists  of  three  ele- 
ments :  1st.  an  invasion  of  the  dwelling-house, 
effected  by  force  or  fraud ;  Sdly.  in  the  night- 
time ;  3dly^  accompanied  with  the  actual  com- 
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miBtlon  of  A  felony,  or  made  with  inteot  to 
commit  a  felony.  The  crime,  thus  limited, 
embraces  a  ?ery  wide  scope,  comprehending 
offenders  whose  offences  in  point  of  atrocity 
bear  no  real  resemblance  to  each  other,  but 
who  were  formerly  .without  discrimina|;ion  li- 
able to  capital  punisbm^ol.  'Xfee  lef(isIa(Dre 
has  lately  thought  fit  to  alter  the  law  iii  this 
respect,  and  to  define  those  aggravations  of  the 
offence  which  should  constitute  a  crime  still  to 
be  visited  with  capital  punishment.  It  remains 
to  us  to  point  out  some  peculiarities  in  the 
existing  law  which  seems  to  require  consi- 
deration. 

"  It  seems  in  the  first  place  to  be  doubtful 
whether  the  using  a  house  for  tbe  mere  pur- 
pose of  lodging  there  at  nigbt>  without  living 
there  in  the  day-time,  is  sufficient  to  constitute 
a  dwelling-house.*  A  house  so  used  appears 
to  be  fully  within  the  mischief  contemplated 
by  the  law.  The  offence  is  one  which  can  be 
committed  in  the  night-time  only,  and  to  which 
therefore  the  mode  of  occupation  during  the 
day  is  not  reall  v  essential  %  and  it  is  somewhat 
singular  that  tne  question,  whether  a  man  is 
to  DC  protected  in  his  house  during  the  night 
should  depend  on  the  question,  how  his  house 
may  be  occupied  during  the  day.  In  some  of 
tbe  cases  in  which  this  point  has  been  dis- 
cussed,^ the  house  was  slept  in,  not  by  the 


*  See  DaviiU  case  /  Jones's  case;  East's  P. 
C.  499. 

I'ln  several  cases  it  has  been  questioned 
whether  a  house  can  be  deemed  to  be  the 
dwelling  house  of  a  person  who  had  not  inha- 
bited the  house  by  himself,  or  part  of  his  family. 
(1  Hawk.  P.  C.  c.  38,  s.  11 ;  I  Hale's  P.  C. 
556 ;  East's  P.  C..496.  In  Davis's  case,  Easf  s 
P.  C.  499,  the  prosecutor  having  taken  posses- 
sion of  a  house  on  a  tenant  leaving  it,  and  hav- 
ing purchased  the  furniture,  placed  a  servant 
in  it,  who  slept  there  for  three  weeks,  in  order 
to  take  care  of  the  furniture,  the  prosecutor 
not  intending  to  reside  or  carry  on  business 
there,  it  was  held  that  this  was  not  the  dwel- 
ling-house of  the  prosecutor,  as  he  hever  in- 
tended to  inhabit  the  house.  In  Thotnson's 
case.  East's  P.  C.  498,  the  house  which  was  a 
new  one,  being  the  property  of  Mr.  Holland, 
had  been  finished  all  but  the  painting  and  glaz- 
ing, and  a  workman  slept  there  by  the  authority 
of  Mr.  Holland,  for  the  purpose  of  protection, 
but  no  part  of  iVlr.  Holland's  family  had  taken 

Sossession  of  it,  and  it  was  ruled  not  to  be  the 
welUng-house  of  Mr.  Holland.  This  is  said 
to  have  been  determined  on  the  authority  of 
Lyon's  case.  East's  P.  C.  497 ;  but  it  appears 
that  in  Lyon's  case,  the  house  was  mninnabited 
at  the  time  of  the  offence.  That  case  there- 
fore was  no  authority  for  the  decision  in  Thorn- 
son's  case.  In  Harris's  case.  East's  P.  C.  498, 
the  prosecutor  having  taken  an  house,  procur- 
ed two  hairdressers  to  sleep  there  to  take  care 
of  the  goods  and  merchandise,  but  had  not 
slept  there,  nor  had  any  of  his  family,  and  it 
was  held  that  the  prisoners  could  not  be  found 
guilty  qf  burglary.    In  the  case  of  Jones  and 


owner,  but  by  a  person  employed  by  him  for  a 
particular  purpose,  vig,  for  the  protection  of 
tbe  goods ;  and  it  was  held  that,  as  neither  the 
owner  nor  any  of  his  family  had  slept  there, 
the  house  could  not  be  regarded  as  such  a 
dwelling-hoose  as  could  be  made  the  subject 
pf)burglai[y.  We  do. not  cojicdve  that  these 
decisions  are  supported  by  just  principles.  It 
appears  to  us  that  every  one  who  inhabits, 
luages  in,  or  uses  a  house  as  his  dwelling  in 
the  night-time  is  entitled  to  the  protection  of 
the  law,  and  that  he  is  equally  so  entitled, 
although  his  object  in  being  there  may  be 
solely  to  protect  tbe  property;  and  further, 
that  such  protection  onght  equally  to  be  afford- 
ed, whether  the  owner  or  occupier  himself 
lodge  there  or  employ  an  agent  or  servant  to 
do  so  for  the  same  purpose.  The  funda- 
mental principle  of  the  law  is,  the  protection 
of  the  dwelling-house;  the  proper  and  obvious 
tests  for  deciding  whether  a  building  be  or  be 
not  a  dwelling-house  must  consist  in  its  having 
been  actually  used  as  such,  and  in  t]|e  con- 
tinuing intention  stiU  to  use  it  as  such.  Upon 
the  question,  what  kind  of  use  ought  to  give 
the  character  of  a  dwelling-house  to  a  build- 
ing, we  conceive  tbe  proper  answer  to  be,  as 
regards  the  crime  of  burglary,  the  protection 
of  its  inmates  from  violence  during  the  season 
of  natural  repose. 

"  Another  question  of  considerable  difficultr 
is  to  ascertain  and  define  what  buildings  shall 
be  considered  as  constituting  a  dwelling-house. 
This  is  a  question,  in  the  law  of  England,  de- 
pending partly  on  mere  division  by  walls  and 
other  like  partitions,  and  partly  on  the  mode  of 
occupation,  where  there  are  several  occupants 
of  the  same  building.  Upon  both  these  points, 
and  more  especially  the  latter,  a  considerable 
conflict  of  authorities  has  existed.  The  term 
dwelling-house  is  not  confined  to  the  chamber 
actually  slept  in,  but  (subject  to  the  distinc- 
tions founded  on  separate  occupations)  com* 
prebends  all  parts  of  the  building  which  com- 
municates internallv.  Formerly  the  law  was 
much  more  general ;  and  all  buildings  which 
were  under  the  same  roof,  or  within  the  same 
outer  fence  or  curtilage,  and  occupied  together, 
were  considered  to  constitute  parcels  of  the 


Longman,  East's  P.  C.  499,  A.  having  died  in 
his  house,  H.,  his  executor,  put  servants  into 
it,  who  lodged  in  it,  and  were  at  board  wages, 
but  B,  never  lodged  there  himself,  and  the 
court  inclined  to  think  that  the  house  might 
be  called  the  mansion-house  of  B,,  because  the 
servants  lived  there.  This  opinion  seems  to  be 
in  opposition  to  the  case  of  Davis,  which  n 
much  more  recent.  It  cannot,  however,  be 
doubted  that  to  make  the  question  of  dwelling- 
house  or  no  dwelling-house  to  depend  upon  the 
particular  duties  to  be  performed  bjr  a  party 
sleeping  in  a  house  would  be  inconvenient,  and 
that  to  deny  protection  because  the  agent  em- 
ployed was  not  a  domestic  servant,  or  because 
he  was  placed  there  to  discharge  a  particular 
duty  would  be  unreasonable,  and  we  have  there- 
fore ventured  to  suggest  a  more  certain  rule. 
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d\velling-hou8e«  although  not  connected  by  any 
internal  means  of  couiinunication  ;^  and  so 
also  were  out- houses  adjoining  to  a  dwellincf- 
house,  if  they  were  occupied  as  parcel  thereof, 
although  ther.e  was  no  internal  communica- 
tion.^ The  generality  of  this  doctrine  occa> 
fiioned  frequent  difficulties. 

The  rule  on  this  subject  was  made  much  more 
simple  and  certain  by  the  statute  7  &  8  of  King 
Geo.  IV.  c.  29,  s.  13,  which  excluded  all  build- 
ings from  being  regarded  as  parcel  of  the  dwel- 
ling-huuse,  although  occupied  therewith,  un- 
less there  was  a  communication  between  such 
buildings  and  the  dwelling-house,  either  imme* 
diate  or  by  a  covered  and  inclosed  way.    By 
the  joint  operation  of  this  statute  and  the  rules 
of  comman  law,  every  dwelling-house,  consti- 
tuted such  by  any  part  being  inhabited,  com- 
Crehended  all  parts  internally  connected  either 
y  any  immediate  communication  or  by  means 
of  covered  and  inclosed  passages.    But  parts 
of  the  same  building,  whether  originally  or 
subsequently  seperated  by  any  wall  or  partition 
cutting  off  communication  between  those  parts 
and  such  as  are  inhabited,  formed  no  part  of 
the  dwelling-house,  although  the  ownership  or 
occupation  might  be  the  same.    In  conformity 
with  this  state  of  the  law,  the  1 7th  article  of  the 
Digest  has  been  framed.    So  far,  then,  as  the 
term  dwelling-house  depends  on  the  purpose  for 
which  some  part  must  be  used,  ana  as  regards 
the  utmost  limit  to  which  every  such  dwelling- 
bouse  may  extend,  the  definition  is  complete. 
"Tlie  law,  however,  makes  other  distinc- 
tions for  the  purpose  of  determining  whose 
dwelling-house  is  burglariouslv  invaded.  These 
distinctions  exist  where  a  building,  or  portion 
of  a  building,  all  the  parts  of  which  are  inter- 
nally connected,  is  occupied  by  several  persons 
inhabiting  seperate  parts.    Upon  this  subject 
we  conceive  that  we  have  framed  the  'JOth 
article  of  the  Digest,  in  conformity  with  the 
existing  law.    The  authorities,  however,  to  be 
found  in  the  books,  are  numerous  and  couflict- 
ing,  and  do  not  expressly  warrant  a  rule  so 
general  as  that  we  have  proposed,  although  it 
seems  to  be  sanctioned  by  the  principles  on 
which  the  decisions  most  to  be  relied  on  are 
founded. 

*'  According  to  the  1st  branch  of  the  3rd 
rale  contained  in  article  20,  although  several 
persons  shall  inhabit  several  (but  connected) 
parts  of  a  house,  there  being  a  common  eur 
trance  in  the  occupation  of  some  inhal^itant,  it 
shall  be  deemed  to  be  the  dwellingrhouse  of 
such  inhabitant.  This  is  a  position  which  may, 
we  think,  be  extracted  from  the  existing  law. 
For  it  is  clear  that  if  the  owner  let  off  parts  of 
fata  dwelling-house,  but  continue  to  inhabit 
part,  the  whole  is  still  hU  dwelling- house, 
although  if  he  inhabit  elsewhere,  it  ceases  to  be 

c  East's  P.  C.  492 ;  1  Hale's  P.  G.  56»-9  ; 
Gihson's  ease,  2  East's  P.  C.  5()8 ;  Garland's 
ease,  2  East's  P.  C.  493. 

^  Brown's  case,  2  fast's  P.  C.  493. 

«  See  Gibson's  cttse,  2  East's  P.  C.  508  3 
Eggington't  case,  ib,  494; 


his  dwelling-hoiue,  and  then  the  rooms  or  seta 
of  rooms  so  let  can  only  be  regarded  as  the 
seperate  dwelling-houses  of  the  tenants,  and 
the  breaking  the  outer  door  of  the  common 
entrance  would  not  constitute  a  burglary. 
This  distinction  seems  in  principle  to  depend 
on  the  consideration  that  when  the  owner  doea 
so  inhabit,  the  outer  door  and  entrance  being, 
in  his  possession  and  parcel  of  the  entire  build- 
ing, he  is  entitled  to  the  protection  afforded  by 
it  just  as  much  as  he  was  before  he  let  part  to 
a  tenant;  for  it  would  be  more  unreasonable 
that  he  should  be  deprived  of  that  protection 
because  it  was  required  for  the  sake  of  his 
tenant,  as  well  as  himself;  and  although  the 
breaking  be  into  a  part  occupied  by  a  tenant, 
yet  the  owner  himself  is  by  such  breaking  at 
much  exposed  to  danger  as  if  the  part  inha- 
bited by  himself  had  been  broken. 

If  therefore  A,,  being  the  owner  of  a  dwel- 
ling-house, let  parts  to  B,  and  C*  on  lease,  and 
inhabit  part  himself,  a  common  outer  door  and 
entrance  to  the  three  parts  still  remaining  in 
the  possession  of  A,,  subject  to  the  right  of 
passage  in  B,  and  C»  then,  as  the  law  stands, 
the  whole  would  be  the  dwelling-house  of  A,, 
although  the  parts  let  to  B.  and  U*  were  broken 
into.  Suppose  that  things  being  ao  situated.  A, 
should  release  to  B,  ana  C.  the  several  parts  io 
their  occupation,  the  dwelling-house  would  it 
is  presumed,  be  still  (as  regards  burglary)  the 
dwellinf(-hou8e  of  ^.,  for,  as  concerns  occupa* 
tion,  the  same  state  of  things  would  remain 
precisely  as  before ;  and  to  make  this  question, 
as  regards  the  crime  of  burglary,  to  depend, 
not  on  the  state  of  occupation,  but  on  a  rever- 
sionary right,  would  be  to  introduce  a  novel 
principle.    The  question  evidently  depends  on 
the  mode  of  occupation,  not  on  the  extent  of 
the  interest  of  any  occupier ;  a  position  stroqgr 
ly  confirmed  by  the  consideration  that  were 
A.,  without  having  so  released,  to  cease  to 
inhabit,  the  dwelling-house  would  no  longer  be 
bis,  although  his  right  as  owner  remained  ji)st 
as  before.    So  again,  which  is  to  the  same 
point,  if  Af  were  assignee  for  a  term  of  (he 
whole  dweiliug-house,  and  were  then  to  assign 
parts  to  B.  and  C.  for  the  remainder  of  the 
term,  retaining  and  inhabiting  a  third  portion 
himself,  and  retaining  also  Sie  possession  of 
the  outer  dqor  and  common  entrance,  subject 
to  the  rights  of  passai^e  granted  to  B»  and  (7., 
the  dwelling-house  in  such  case  would  still  be 
the  dwelling  house  of  A*     Suppose  further, 
that  A.,  in  either  of  the  tvvo  cases  above  sug? 
gested,  having  no  interest  except  in  the  part 
inhabited  by  himself  and  the  outer  door  and 
common  entrance,  transferred  that  interest  tp 
/>.,  and  that  D.  inhabited  the  part  before 
inhabited  by  A,,  it  cannot  be  doubted  that  the 
dwelling-house  would  under  the  circumstancea 
be  the  dwelling-house  of  A,  whose  occupation 
as  well  as  legal  interest  would  be  precisely  the 
same  as  ^.'s  was  before.    Or  the  position  may 
be  thus  illustrated.    Supposing,  as  before,  that 
A,,  being  the  owner  and  occupier  of  a  dwel- 
ling-house, lets  parts  severally  to  B,  &  €>,  the 
three  occupiers  having  a  commoii   entrance 
and  outer  door,  of  which  A,  still  remains  pes* 

2E2 


420 


The  Fifth  Report  of  the  Criminal  Law  Commieeionerf, 


teMedy  the'dwcllin^-hoiise,  under  the  circnm- 
sUncei,  would  be  that  of  ^.  whilst  he  inhabited 
part  of  the  house.  If//,  were  to  cease  to  in- 
habit, the  dwelliuf^.  house  would  no  longer  be 
liis,  but  in  case  he  caused  an  aj^ent  or  servant 
to  sleep  in  the  part  he  before  occupied,  the 
whole  would,  for  the  purpose  of  burj^lary, 
•gain  become  his  dwelling-house,  for,  in  point 
of  law,  he  would  then  be  an  inhabitant  just  as 
t)efore.  But  if  A.  could  thus  constitute  him- 
self such  owner  for  the  purpose  of  protection 
to  his  agent,  it  would  be  singular  that  he  should 
not  be  able  to  transfer  that  protection  to  a 
tenant  or  purchaser.  If  then  the  conclusion 
be  attainable,  that  where  one  inhabits  part  of 
such  a  building  or  portion  of  a  building,  and  is 
also  in  possession  of  the  entrance  and  outer 
door,  used  by  himself  and  other  inhabitants, 
such  building  may  be  considered,  for  the  pur- 
pose of  burglary,  to  be  the  dwelling-house  of 
that  person,  it  follows  that  the  same  conse- 
quence must  obtain  without  any  regard  to  the 
particular  circumstances  from  which  such  a 
state  of  things  has  arisen  The  common  law 
doctrine  and  distinctions  on  this  subject  seem 
to  have  turned  on  this  single  difficulty,  viz.  of 
considering  that  to  be  the  outer  door  of  a 
dwelling-house,  which  was  not  in  the  occupa- 
tion of  an  inhabitant ;  for  in  such  case  where 
there  were  several  inhabitants,  the  dwelling- 
house  could  not  be  considered  to  bethedwelliug- 
honse  of  any  one  rather  than  any  other  of  «uch 
inhabitants  of  distinct  parts ;  neither  could  it 

Eroperly  be  considered  to  be  the  joint  dwelling- 
ouse  of  all,  there  being  no  joint  occupancy. 
That  difficulty  is  removea  where  an  inhabitant 
is  in  possession  of  a  common  outer  door  and 
entrance.  These  observations  and  authorities 
will,  we  conceive,  justify  the  first  branch  of  the 
third  rule  above  referred  to. 

**  The  second  branch  of  the  third  rule,  ri»., 
that  if  such  outer  door  and  common  entrance 
be  not  in  the  occupation  of  any  one  inhabiting 
part  of  such  building  or  portion,  each  inhabited 
room  or  set  of  rooms  shall  be  deemed  to  be  the 
dwelling-house  of  the  person  inhabiting  it,  de- 
pends upon  the  same  principles,  and  seems  to 
be  fullv  warranted  by  the  authorities.  Within 
this  aescription  the  ordinary  cases  fall  of 
chambers,  or  rooms  in  the  Inns  of  Court, 
which  open  into  a  common  staircnse.  Al- 
though there  should  be  an  outer  door  to  such 
common  staircase,  the  breaking  of  such  outer 
door  would  not  be  burglary,  neither  the  stair- 
case nor  outer  door  bemg  in  the  possession  of 
any  one  inhabiting  any  of  such  rooms  or  cham- 
bers.' 

**  We  now  advert  to  the  last  branch  of  the 
above-mentinned  rule,  viz,,  that  if  there  be  no 
common  entrance  to  such  building  or  portion 
of  a  building,  then  each  inhabited  room  or 
connected  set  of  rooms  shall  be  deemed  to  be 
the  separate  dwellini^-house  of  the  person  in- 
habiting the  same.  This  seems  to  be  war- 
ranted, as  well  by  analogy  to  the  general  prin- 


ciples of  the  common  law  in  respect  of  bur- 
glary  as  bv  direct  authority.  If  the  owner  of 
a  house,  toe  parts  of  which  were  connected  by 
internal  communication,  were  to  let  parts  to 
An  ^-t  Bud  C,  each  of  whom  had  access  to 
his  own  by  a  separate  door,  there  being  no 
common  entrance,  each  part  must  be  consi- 
dered to  be  the  dwelling-house  of  each  sepa- 
rate inhabitant;  for  if  the  part  inhabited  by  A, 
were  to  be  burglariously  entered,  it  could  no 
more  be  regarded  as  the  dwelling-house  of  B. 
than  it  could  be  considered  to  be  that  of  C ; 
and  unless  it  were  to  be  deemed  the  dwelling- 
house  of  ^.  alone,  it  would  be  uncertain  whose 
dwelling-house  it  was.  And  for  want  of  any 
joint  occupancy  it  could  not  be  considered  to 
be  the  dwelling-house  of  the  three.  And  in 
such  a  case  it  makes  no  difference,  although 
the  owner  himself  occupy  a  portion,  he  and 
each  of  his  lodgers  or  tenants  having  a  sepa- 
rate outer  door.  This  was  expressly  ruled  by 
Hoit,  C.  J.,  at  the  Old  Bailey,  in  1701.« 

"  The  observations  which  we  have  thus 
made,  and  the  authorities  to  which  we  have 
referred,  will  serve  to  show  the  difficulties 
which  have  been  experienced  at  common  law 
in  determining  whose  dwelling-house  should  be 
said  to  have  been  broken,  in  cases  of  distinct 
occupations  of  connected  parts  of  a  building. 
The  knot  might  have  been  cut  by  restricting 
the  definition  of  a  dwelling-house  to  the  terms 
of  Articles  13  and  17»  and  by  permitting  all 
connected  parts  of  the  dwelling-house  so  de- 
fined  to  be  described  as  the  dwelling-house  of 
any  one  of  several  distinct  inhabitant  occupiers. 
The  objection  to  this  as  a  general  rule  would 
be,  that  it  would  constitute  a  departure  from 
the  present  rules  of  the  common  law,  and 
would  in  some  instances  be  too  narrow  to 
include  that  as  a  burglary  which  would  be 
within  the  principle  of  the  definition. 

"It  may  be  observed  that  there  is  a  case 
which  may  make  it  desirable  to  extend  the 
limits  of  the  law  against  burglary,  viz.,  where 
the  owner  of  a  dwelling-house,  part  of  which 
is  let  to  a  lodger,  breaks  into  the  chamber  of 
the  latter  in  the  night-time  with  a  felonious 
intention.  As  against  a  stranger  the  whole 
dwelling-house  would  be  the  bouse  of  the 
landlord,  and  if  in  the  case  of  such  an  ofTence 
against  his  tenant  the  whole  were  still  to  be 
considered  to  be  his  (the  landlord's)  dwelling- 
house,  he  would  not  be  guilty  of  burjrlary  by 
breaking  into  any  part.  This  particular  case 
may  be  provided  for  under  the  head  of  Pro- 
cedure, where  a  rule  may  be  laid  dfiwn  that  in 
every  case  of  such  several  occupation  the 
chamber,  or  set  of  connected  rooms,  occupied 
by  the  tenant,  may  be  described  aa  his  dweil* 
iog-house. 

*'  Although  in  construction  of  law  there  are 
many  instances  of  a  breaking  unaccompanied 
by  any  force  whatever,  as  in  the  case  of  an 
entry  by  fraud,  yet  it  is  singular  that  many 
nice  distinctions  should  exist  on  the  question, 
what  shall  be  sufficient  to  constitute  a  break- 


t  East's  P.  C.  492;    1  Hale's  P.  C.  566; 
1  Hawk.  P.  C.  c.  38 ;  Cro.  Car.  474. 


V  See  2  Eatt's  P.  C.  505. 
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WiK  by  force.    It  hai  been  decided  that  tbe 
eBterinfr  by  a  door  by  means  of  liftinfi^  a  latch 
is  a  sufficient  breaking.    On  the  other  hand^  it 
bas  in  several  cases  been  questioned  whether 
the  raisinj^  of  a  trap-door,  kept  in  its  closed 
position  by  the  mer^  force  of  gravity,  was  a 
sufficient  breaking.    In  C«tllan*s  casefi  a  heavy 
flat  door  of  a  cellar,  which  would  keep  closed 
by  its  own  weight,  and  would  require  some 
degree  of  force  to  raise  it,  had  been  opened. 
The  door  had  bolts  on  the  inside  by  which  it 
might  have  been  fastened,  but  it  did  not  ap- 
pear that  it  was  so  fastened  at  the  time  of  tne 
imputed  offence.    The  judges  were  divided  in 
opinion  whether  the  opening  of  this  door  was 
such  a  breaking  of  the  house  as  constituted 
burglary.    On  the  other  hand,  it  was  hoMen 
ill  Brawn*s  caee}  that  the  opening  of  a  similar 
trap-door  was  a  sufficient  breaking,  and  the 
only  perceptible    distinction    between    these 
cases  is,  that  in  Brwon^s  case  there  were  no 
interior  fastenings  at  all,  whereas  in  Cailan'e 
case  there  were  fastenings,  though  they  were 
not  used.    In  RuueiPs  case,  1  Moody's  Urown 
Gases,  d77»  in  the  discussion  of  which  Callan's 
case  and  Brown's  case  were  considered,  an 
entry  was  made  through  a  cellar,  the  entrance 
to  which  from  the  outside  was  by  a  flap  which 
let  down,  and  by  raising  which  the  prisoner 
had  entered.    The  flap  bad  been  occasionally 
fastened  with  nails,  but  the  jury  found  that  on 
tbe  night  in  question  it  had  not  been  nailed 
down.    In  this  case  the  iudges  held  that  the 
breaking  was  sufficient.     The  result,  however, 
of  those  cases,  and  the  impression  of  the  pro- 
fession arc  that  the  lifting  up  of  a  trap-door, 
although  unfastened,  is  sufficient.    If  this  be 
correct,  it  seems  to  follow  that  the  mere  open- 
ing of  a  door,  although  neither  barred  nor 
latched,  would  also  constitute  a  breaking.  For 
it  is  impossible,  upon  any  intelligible  prin- 
ciples,  to  distinguish  between  the  degree  of 
force  used  to  raise  a  trap-door,  and  that  suffi- 
cient to  open  the  ordinary  door  of  a  dwelling- 
house. 

*'  By  the  statute  12  of  Queen  Anne,  st.  1, 
c.  7,  (repealed  by  the  statute  7  &  8  of  King 
Geo.  IV,  c.  27>  and  re-enacted  by  c.  29  of  the 
same  statute,)  the  crime  of  burglary  was  ex- 
tended to  the  case  of  an  offender  who  having 
committed  a  felony  in  a  dwelling-house,  or 
having  entered  therein  with  intent  to  commit 
a  felony,  afterwards  broke  out  of  such  dwelling- 
house  in  the  night-time.  This  extension  does 
not,  we  think,  rest  upon  any  just  principle. 
After  a  felony.has  been  committed  within  the 
dwelling-house,  the  offence  is  not  in  reality 
aggravated  by  lifting  the  latch  of  a  door  or  the 
sash  of  a  window  in  the  night-time,  in  order 
to  enable  the  offender  to  escape.  A  breaking 
out  may  indeed  be  an  innocent  act,  as  it  may 
be  committed  by  one  desirous  of  retiring  from 
the  further  prosecution  of  a  crime ;  and  the 
extension  of  the  law  of  burglar]^  to  such  a  case 
is  not  warranted  by  the  principles  on  which 
the  law  is  founded,  inasmuch  as  a  circum- 


>>  Russell  &  Ryan's  Crown  Cases,  167. 
i  2  Bait's  P.  C.  487. 


stance  not  essential  to  the  gnllt  of  the  offender, 
or  the  mischief  of  the  act,  is  made  legally 
essential  to  the  crime.  It  is  ineffectual  even 
with  a  view  to  the  object  proposed ;  the  pre- 
text  for  conviction  fails  in  the  absence  of  a 
breaking  out,  which  is  a  casual  and  uncertain 
circumstance. 

**  Whilst  for  these  reasons  we  recommend 
the  repeal  of  the  statute  7  &  8  of  King  Geo.  IV, 
c.  29,  as  regards  this  extension  of  the  law  of 
burglary,  we  think  it  politic  that  provision 
should  be  made  for  the  punishment  of  offend- 
ers, who  cannot  be  convicted  of  an  aggravated 
offence  merely  because  no  breaking  or  bur« 
glarious  entry  can  be  proved  J  And  we  have 
inserted  a  clause  for  this  purpose. 

*'  In  the  arrangement  of  the  rules  respecting 
burelary  in  the  Digest,  we  have  adhered  to  the 
characteristics  of  tbe  offence  as  contained  in 
the  existing  law ;  treating  the  invasion  of  a 
dwelling-house  in  the  night  time,  as  the  corpus 
delicti,  and  the  circumstances  of  violence  and 
ill-usage  to  inmates  as  aggravations.  In  con- 
formitv  also  with  the  present  law  we  have  con- 
sidered house-breaking  with  its  several  agra- 
vations  as  a  separate  and  distinct  offence  from 
burglary.  If,  however,  the  object  had  been  to 
re-construct  the  law  upon  this  subject,  instead 
of  merely  digesting  it  with  reference  to  exist- 
ing rules  and  definitions,  we  are  aware  that  a 
far  simpler  and  more  convenient  method  of 
arrangement  might  have  been  applied.  In  the 
French  law,  and  in  most  of  the  modern  codes 
of  Europe,  breakuig  an  inhabited  house  is 
treated  as  an  aggravation  of  theft>  This  is  an 
imperfect  means  of  classification,  for  as  the 
breaking  may  be  attended  with  the  commission 
or  intention  to  commit  other  offences,  we  see 
no  reason  why  it  should  be  considered  as  an 
aggravation  or  theft  alone.  The  proper  course, 
as  it  appears  to  us,  would  be  to  consider  break- 
ing a  dwelling  -house  as  in  all  cases  the  simple 
offence;  and  then  to  classify  the  circumstances 
of  stealing  or  committing  any  other  offence 
therein,  by  night-time,  and  of  alarm  or  injury 
to  inmates,  as  so  many  aggravations,  to  each 
of  which,  when  added  to  the  crime  of  house- 
breaking, an  appropriate  place  in  the  scale  of 
punishments  should  be  assigned.  We  appre- 
hend that  an  arrangement  of  the  law  upon  this 
principle  would  obviate  many  of  the  most  em- 
barassing  difficulties  by  which  the  subject  it 
at  present  attended. 

J  In  Smithes  case,  Moody's  C.  C.  p.  178,  it 
was  held  that  if  the  sash  of  a  window  be  partly 
open,  but  not  sufficiently  so  as  to  admit  a  per- 
son, the  raising  it  so  as  to  admit  a  person  is 
not  a  breaking  of  the  house.  The  prisoner 
was  convicted  on  the  authority  of  a  former  case 
where  the  same  point  had  occurred.  But  the 
judges  held  that  this  could  not  be  considered 
to  be  a  breaking,  there  being  no  decided  case 
to  that  effect. 

k  Code  HwdX  Art,  381.  See  also  the  Bava- 
rian Code,  Art.  221.  Prussian  Code,  Art. 
1163. 
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CHANCBRY  REFORM. 

Wb  understand  that  Mr.  Pemberton  has  been 
induced,  at  the  reqaeat,  as  well  of  many  mem- 
bers of  the  Bar  as  of  the  Incorporated  Law 
Society,  to.  correct  the  report  of  his  speecch  on 
Chancery  Reform,  delivered  on  the  5th  August, 
and  to  authorize  its  publication.  We  noticed 
several  prominent  parts  of  the  speech  in  our 
number  of  the  15th  August.  Referring  to  that 
article,  we  deem  it  useful  to  place  before  our 
readers  some  further  extracts  from  Mr.  Pem- 
berton's  obserraUons.  The  following  are  upon 
the  general  grievance  of  the  expenee  and  delay 
of  a  Chancery  Suit. 

**  Delay,  (he  observes)  indeed,  b  itself  ez« 
pense,  with  the  addition  of  a  thousand  ills  be- 
sides. But  these  evils  have  so  commonly  been 
treated  as  a  mere  topic  of  popular  declamation 
•^as  a  convenient  ground  of  attack  against  a 
minister — that  the  real  nature  and  causes  of  the 
evils,  and  the  means  by  which  they  may  be  re- 
moved or  alleviated,  have  scarcely  ever,  in  this 
House,  been  investigated.  But  however  dry  or 
uninteresting  the  detail  may  be,  there  is  no  other 
mode  of  discussing  usefully  the  best  remedy 
for  evils,  which  are  felt  by  all  to  be  of  over- 
whelming magnitude;  which  all  men,  of  all 
parties,  are  equally  interested  in  correcting, 
and  if  they  understood  them,  would,  I  believe 
be  equally  anxious  to  correct. 

"  bir,  for  this  purpose  it  is  necessary  to  dis- 
tinguish between  the  delay  and  expense  which 
arise  from  the  want  of  sufficient  judicial  power 
in  the  courts,  and  those  evils  of  the  same  kind 
which  arise  from  other  causes.  The  former 
class,  the  bill  now  before  t  he  House  will  leave 
entirely  undiminished ;  the  latter,  by  means  of 
this  measure,  may  be  removed  or  lightened. 

"  Sir,  it  appears  from  the  evidence  taken  by 
the  House  ot  Lords,  that  the  average  arrear  of 
causes  in  the  Court  of  Chancery  is  about  seven 
hundred,  and  that  allowing  twelve  months  for 
bringing  a  cause  into  a  state  for  hearing,  two 
years  more  are  wasted  before  it  can  be  heard. 
Perhaps  most  causes  are  heard  twice;  many, 
several  times  before  they  are  Bnally  disposed 
of.    If  any  accounts  are  to  be  taken,  or  any 
inquiries  made,  the  causes  are  at  the  first  hear- 
ing referred  to  one  of  the  masters  of  the  Court, 
and  after  he  has  made  his  report,  are  again  set 
down  for  hearing  before  the  Judge,  anaunder- 
go  another  delay  of  two  years.    Though  ttie 
expense  attending  this  delay  is  the  least  of  the 
evils  which  arise  from  it,  even  the  expense  well 
deserves  attention.  It  is  not  merely  that  during 
this  period,  term  fees  are  paid  in  each  of  the 
four  terms  in  each  year,  to  all  the  clerks  in 
court  and  solicitors  employed,  but  occasions 


for  applicationa  by  motfon  and  petitioD  are 
continually  arinng,  and  changes  are  constandy 
taking  place  which  give  rise  to  new  suits.  If  a 
birth,  or  death,  or  sometimes  if  a  marriage 
takes  place,  if  a  man  makes  an  assignment  or  a 
mortgage  of  property,  bwomes  lunatic,  bank- 
rupt, or  insolvent,  if  any  change  or  transmis- 
sion of  interest  occurs,  a  new  suit  is  the  con- 
sequence. A  most  respectable  and  able  solici- 
tor, Mr.  Field,  who  has  devoted  great  time  and 
attention  to  the  subject,  was  examined  before 
the  select  committee  of  the  House  of  Lords, 
and  he  has  also  published  a  pamphlet  on  the 
offices  and  practice  of  Chancery,  which  de- 
serves to  be  studied  by  all  who  take  an  interest 
in  the  subject.  He  has  made  a  calculation  of 
the  expense  arising  from  the  delay  in  hearing 
in  the  Vice  Chancellor's  Court  alone.  The 
arrear  there,  at  that  time,  was  five  hundred  and 
fifteen  causes,  and  he  computes  it  at  20,000f. 
per  annum,  so  that  taking  the  average  arrears 
in  the  three  Courts  at  seven  hundral,  nearly 
30,000/.  must  be  thrown  away  in  each  year,  in 
pure  loss,  without  the  slightest  advantage  to 
any  human  being ;  and  the  suitors  to  this 
extent  are  taxed,  not  to  securs  to  them  any 
advantage,  but  to  purchase  heart-breaking 
anxiety,  distress  and  ruin;  and  four  or  fire 
years  of  this  expense  are  thus  inflicted  on 
the  suitors  through  mere  deficiency  of  Judicial 
power ! 

"  Another  of  the  modes  in  which  this  delay 
operates  to  defeat  justice  is  in  compelling  par- 
ties to  compromise  their  suits  from  inability 
to  bring  them  to  a  decision.  It  appears  from 
the  evidence  of  Mr.  Field,  that  out  of  1366 
ade^irn  causes,  not  much  more  than  300  are 
set  down  to  be  heard,  and  less  than  200  are 
actually  heard — the  rest  are  compromised  or 
abandoned.  It  may  be  thought  that  a  settle- 
I  ment  by  way  of  compromise  mar  be  no  evil. 


but  the  contrary,  and  so  it  is  when  the  compro- 
mise  is  fair.    But  observe  how  the  delay  affects 
the  terms  of  compromise— I  have  a  claim  for 
1000/.  which  can  be  recovered  only  in  Chan- 
cery.   The  debtor  knows  that  I  cannot  possibly 
obtain  a  decree  in  less  than  three  years  ;  that 
\\^  may  probaltly  be  able  to  delay  the  original 
hearing  much  longer  ;  that  if  ft  aepends  upon 
an  account  to  be  taken,  however  simple,  he 
can  withhold  payment  for  more  than  twice  that 
time,  and  an  unascertained  balance  carries  no 
interest.    He  knows,  therefore,  that  it  is  worth 
my  while  to  take  half  my  just  demand,  rather 
than  to  wait  for  eight  or  nine  years  it  may  l>e, 
and  recover  the  whole  amount  at  the  expense 
of  extra  costs,  which  I  may  have  to  pay,  to  an 
amount  perhaps  equal  to  the  difference.    He 
offers  me  therefore,  as  a  fair  compromise,  in 
lieu  of  a  present  value  to  which  1  am  entitled, 
the  value  of  a  reversionary  interest,  and  if  I 
am  wise  I  shall  accept  it.    But  the  delay  not 
only  occasions  the  resistance  to  just  demands, 
it  sometimes  prevents  the   abandonment  of 
claims  which  are  unjust.    A  man  files  a  bill  in 
which  he  finds  that  he  must  ultimately  be  de- 
feated, and  be  charged  with  the  costs  of  the 
suit ;  but  he  knows  that  the  death  of  either 
party  may  save  him  firom  the  paymeoty  because 
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n  salt  caoDol  be  reflved  for  cotto  alone,  tod  he 
therefore  protracts  the  suit  liy  all  possible 
means,  and  takes  the  chance  of  one  party  or 
the  other  dyinfif  in  the  lon^  course  of  years 
throu|(h  which  he  can  estend  the  liti|(attou. 

'*  So  it  fares  with  causes  actually  instituted  ; 
but  tlie  i^reatest  evil  is  the  utter  exclusion  from 
relief  of  all  parties,  whose  demands  are  not  of 
large  amount,  or  who  are  too  poor  to  bear  the 
expense  of  such  protracted  litijB^tion.  It  is 
stated  in  the  petition  of  the  solicitors,  which  I 
had  the  honour  to  present  this  ereninff,*  that 
practically  there  is  no  remedy  in  the  Court  of 
Chancery  if  the  sum  to  be  recovered  is  less  than 
1000/.  I  that  it  is  better  for  a  smaller  sum  to 
submit  to  the  loss  rather  than  to  incur  the  risk 
and  expense  of  prosecuting  the  claim.  Now 
let  the  House  observe,  to  what  a  vast  number 
of  cases  a  court  of  equity  alone  can  afford 
relief.  If  you  have  a  lef^acy  to  recover,  a 
trustee  to  call  (o  account,  a  partnership  differ- 
ence to  adjust,  a  mercantile  account  to  investi- 
gate,— in  ail  these  cases,  and  a  multitude  of 
others,  a  coort  of  law  can  give  no  redress, 
or  no  adequate  redress  i  ana  yet  to  all  but 
wealthy  suitors  the  doors  of  a  court  of  equity 
are  closed.  For  the  poor  man,  in  all  those 
cases  in  England,  there  is  no  justice. 

'*  The  extent,  the  enormous  extent,  of  this 
mischief  appears  from  contrasting  on  the  one 
hand  the  number  of  bills  filed  in  Lord  Hard- 
wickers  time,  with  those  filed  now ;  and  on 
the  other,  the  amount  of  the  property  under 
the  care  of  the  Court  in  Lord  Hardwicke's 
time  and  now.  In  17fiO,  the  earliest  year  at 
which  I  have  the  returns,  the  number  of  bills 
filed  was  1744 ;  in  1839,  it  was  1750.b  Now, 
let  it  be  recollected  how  prodigious  has  beeu 
the  increase  in  population,  in  wealth,  in  com- 
merce, in  the  complication,  variety,  and  intri- 
cacy of  transactions,  out  of  which  questions 
upon  rights  of  property  arise,  during  the  last 
century ;  and  still,  there  has  been  scarcely  any 
increase  in  the  number  of  suitors.  Yet,  so  far 
from  the  arm  of  the  Lord  Chancellor  having 
been  shortened  during  this  period,  this  Court 
has  gone  on  from  year  to  year  accommodating 
itself  to  the  exigencies  of  society,  and  gradually 
extending  its  authority  till  it  has  absorbed 
within  its  jurisdiction  nearly  all  the  property  in 
the  kingdom.  There  is  no  considerable  landed 
estate  which  is  not  subject  to  trusts  which  courts 
of  equity  only  can  controul.  There  is  no  per- 
sonal estate  in  the  disposition  of  which,  on  the 
death  of  the  owner,  difficulties  arise,  which  can 
be  administered  except  through  this  medium ; 
and  yet  the  number  or  bills  filed  is  scarcely  in- 
creased.   How  is  it  possible  to  account  for 

•  See  the  petition,  p.  356,  ante, 

^  It  has  been  suggested  to  me,  that  tbift 
latter  return  is  of  original  bills  only,  which 
appears  to  be  so,  and  that  Lprd  Hardwicke's 
return  includes  bills  of  revivor  and  supple- 
ment. 1  am  informed  that  the  number  ot  bills 
filed  In  1839,  including  bills  of  revivor  and 
supplement,  was  2189.  The  increase,  how- 
ever, even  with  this  correction,  is  very  trifling.  < 


this,  except  on  the  hypothesis  that  the  enor- 
mous expense  and  delay  of  the  Court  exclude 
all  small  suitors  from  justice.  The  different 
nature  of  the  causes  now  and  in  Lord  Hard- 
wicke's time,  may  be  judged  of  from  the 
amount  of  the  funds  standing  in  the  name  of 
the  Accountant  General  at  the  two  periods. 
In  1 750,  it  was  1,665,160/.  18#.  A4.  It  is  now 
above  forty-one  millions.  And  this  is  the  per- 
sonal property  alone.  The  real  property  Is 
perhaps  much  larger.  There  is,  in  this  Court, 
complete  justice  lot  the  rich — for  the  poor, 
there  is  none  at  all.  Now,  I  ask,  is  this  a  state 
of  things  which  ought  to  be  permitted  to  con- 
tinue for  one  single  hour  ?  Is  a  government 
justified  in  permitting  its  continuance,  merely 
to  escape  from  a  night's  debate  in  the  House 
of  Commons?  I  put  the  question  to  those 
members  who  think  that  matters  which  affect 
the  well-being  of  the  people,  ought  to  be  of 
some  account  with  their  representatives,  and 
that  the  due  administration  of  justice  is  essen- 
tial to  that  well-being.  I  ask  them,  whether 
these  things,  however  inferior  in  importance 
to  party  Questions,  are  not  still  of  some  mo- 
ment, ana  whether,  after  devoting  six  months 
of  eager  debate  to  what  interests  ourselves,  we 
ought  not  to  allow  as  many  hours  to  what  in- 
terests the  people  ?  I  put  the  question  to  those 
ministers  who  told  us  in  the  King's  speech  of 
1836,  that  "  the  speedy  and  satisfactory  ad- 
ministration of  justice  is  the  first  and  most 
sacred  duty  of  the  sovereign*''  1  repeat,  that 
the  country  has  a  right  to  know  the  true  rea- 
son why  a  measure,  which  was  calculated  to 
put  an  end  to  such  grievances  was  thrown 
overboard  by  the  ministers,  as  it  at  present  ap- 
pears, in  mere  indolence  or  caprice. 

*'  Sir,  it  has  been  said,  that  tne  appointment 
of  two  additional  judges  would  not  have  re- 
medied all  these  evils,  and  unquestionably  it 
would  not :  but  the  rejected  measure  contained 
also  the  provisions  embodied  in  this  bill,  which 
are  probably  of  still  greater  importance  than 
the  appointment  of  additional  jud^res,  or  the 
alteration  in  the  Court  of  Exchequer.  Yet 
these,  but  for  the  energy  of  Lord  Brous^ham, 
would  have  been  equally  lost  to  the  country. 
1  will  venture,  with  the  permission  of  the 
House,  to  offer  some  observations  on  the  evils 
which  appear  to  me  to  exist  In  the  Court^  of 
Chancery,  and  to  be  capable  of  correction 
without  the  appointment  of  additional  judges, 
or  any  alteration  in  the  Court  of  Exchequer ; 
in  order  that  the  House  may  judge  how  far  the 
bill  now  before  us  is  adequate  to  remove  these 
evils,  or  how  far  it  may  be  necessary  for  the 
House  to  arm  the  committee  with  additional 
power  to  make  it  adequate  to  the  purpose." 

Mr.  Pemberton  proceeded  to  point  out  that 
both  expense  and  time  might  be  saved  by  some 
alteration  in  the  practice  with  respect  to  coun- 
sel, which  we  extracted  p.  290,  ante.  He  then 
remarked  on  the  necessity  of  diminishing  the 
number  of  references  to  the  master,  and  ren- 
dering it  incumbent  on  the  Court  to  decide 
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without  such  references,  and  without  the  pre- 
sent difficulty  of  having  every  formal  party  be- 
fore it. 

"  There  are  cases  in  which,  sinflfular  as  it  may 
appear,  by  straining  to  an  excess  a  principle, 
which  is  at  the  root  of  all  justice,  the  most 
serious  injustice  is  actually  done.  If  there  be 
one  principle  in  the  administrtttion  of  law 
which  would  seem  to  require  no  qualification, 
it  is  the  rule  that  no  man's  interest  shall  be 
affected  without  his  being  heard.  And  yet,  as 
this  rule  is  acted  upon,  it  is  the  most  fruitful 
perhaps  of  all  sources  of  expense  and  delay — 
of  needless  expense  and  delay.  If  a  landed 
estate  is  to  be  dealt  with  in  the  Court  of  Chan- 
cery, all  persons  who  have  an  interest  in  it 
must  be  brought  into  court  before  it  can  be 
touched.  Now  these  persons  are  often  ex- 
tremely nunjerous.  Take  the  most  familiar 
case.  A  gentleman  of  landed  property  devices 
it  by  his  will  to  trustees — he  charges  it  with 
the  payment  of  portions  to  his  younger  chil- 
dren, and  legacies  and  annuities  to  his  friends 
and  servants,  and  subject  to  these  encum- 
brances he  gives  it  in  trust  for  his  eldest  and 
other  sons  in  succession,  and  their  issue.  There 
Is  no  question  about  the  sufficienc*y  of  the 
estate  to  salisfv  all  the  charges  a  hundred 
times  told,  yet  if  the  trusts  of  this  will  are  to 
be  executed  by  the  Court  of  Chancery,  all 
these  persons,  trustees,  and  cestui  qui  trusts, 
children,  friends,  and  servants,  must  all  be 

{>arties  to  the  suit.  But  it  not  improbably 
lappens  that  the  children's  porticns  are  also 
in  settlement,  and  if  so,  the  trustees  of  their 
settlements,  and  the  parties  interested  under 
them,  husbands,  wives,  and  children,  must 
equally  be  parties.  Nor  is  this  all ;  if  during 
the  pendency  of  the  suit  any  of  these  innumer- 
able parties  die,  or  children  taking  an  interest 
are  born,  additional  bills  of  revivor  and  supple- 
ment are  necessary,  till  at  last  the  record  is  so 
incumbered  that  any  effectual  progress  in  the 
suit  becomes  almost  impracticable.  Each  party 
may  employ  a  separate  solicitor  and  counsel, 
and  costs  are  accumulated  to  an  extent  which 
no  moderate  estate  can  bear.  Now  whtit  is 
the  cause  assigned  for  this  most  ruinous  prac- 
tice i  Why  a  principle  in  theory  unimpeach- 
able, that  the  interests  of  all  these  parties  may 
be  affected  by  the  decision,  and  therefore  they 
ought  all  to  be  heard.  It  is  said  that  the  court 
cannot  tell  that  the  estate  is  more  than  suffi- 
cient to  pay  the  charges,  and  that  therefore  a 
legatee  of  20/.  must  be  present  at  taking  all 
the  accounts  in  the  Master's  Office,  by  which 
the  fund  subject  to  his  demand,  and  the 
amount  of  the  charges  upon  that  fund  are  tu 
be  ascertained,  and  that  if  a  question  arises  on 
the  construction  of  the  will,  he  has  the  same 
right  to  be  heard  in  defence  of  the  fund  on 
which  his  20/.  is  charged  as  the  owner  of  the 
estate  itself  subject  to  the  charge,  though  the 
estate  may  be  worth  20,000/.  a-year.  Yet  it  is 
very  obvious  that  the  legatee  of  20/.  might 
safely  trust  the  defence  of  the  estate  to  its 
owner,  who  cannot  protect  the  20,0(X»/.  a-year 
without  protecting  at  the  suuie  time  the  20/., 


and  that  the  only  real  consequence  of  the  rule 
to  the  favoured  legatee  is.^that  his  whole  20/., 
and  much  more,  is  absorbed  in  the  extra  costs 
of  the  suit,  which  he  has  to  pay.  But  what 
makes  this  rule  the  more  unreasonable,  is,  that 
if  the  estate  be  held  by  a  legal  and  not  an 
equitable  title  (a  distinction  hardly  intelligible 
to  any  persons  but  lawyers),  and  the  question 
is  tried  at  law,  none  of  these  parties  can  iuter- 
fere;  the  title  is  defended  by  the  party  in  pos- 
session, or  asserted  by  the  party  claiming  the 
possession,  and  they,  and  they  alone,  can  l>e 
heard.  Nay,  in  the  Court  of  Chancery,  if  in- 
stead  of  real  estote  the  property  happens  to  be 
personalty,  a  totally  different  rule  prevails-  If 
a  personal  estate  of  a  man  who  dies  worth  a 
milliou,  is  administered,  the  executors  are  con- 
sidered sufficiently  to  represent  the  interests 
of  all  parties,  creditors,  legatees,  and  annui- 
tants, and  yet  precisely  the  same  argument 
might  be  used  with  respect  to  the  doubt  as  to 
the  sufficiency  of  the  fund,  and  the  interest  of 
every  legatee  to  see  that  the  accounts  of  the 
estate  are  properly  taken  in  the  Master's 
Office,  which,  with  respect  to  land,  is  thought 
to  require  the  presence  of  all  these  different 
parties.  Nay,  if  the  land,  instead  of  bein^ 
held  in  fee  simple,  is  held  for  1000  years,  then 
it  is  personal  estate,  and  is  sufficiently  repre- 
sented by  the  executor.  Now  under  wills  the 
same  person  is  most  commonly  l)Olh  trustee 
and  executor.  Whatever  be  the  amount  of  the 
property — however  enormous — if  it  be  lease- 
hold, one  defendant  is  sufficient ;  if  there  be  an 
acre  of  freehold  a  hundred  other  parties  be- 
come necessary. 

"  Surely  there  is  no  sense  nor  convenience 
in  acting  upon  rules  so  opposite,  in  cases  sub- 
stantially the  same;  and  I  can  see  no  suffi- 
cient reason  why  the  trustee  in  such  case* 
should  not  be  deemed  to  represent  the  real 
estate,  as  completely  as  the  executor  repre- 
sents the  personalty.  In  cases  where  there  is 
no  trustee,  some  other  arrangement  would  be 
necessary «  but  in  all  cases  of  this  description, 
1  have  little  doubt  that  a  most  important  re- 
duction may  be  made  iu  the  number  of  parties, 
and  that  the  expense  and  delay  of  such  suits 
may  be  diminished  to  a  very  small  part  of  its 
present  amount. 

*•  The  same  principle — the  apprehension  of 
affecting  the  interest  of  parties  in  their  ab- 
sence— has  introduced  another,  and  perhaps 
still  more  crying  evil,  the  endless  multiplica- 
tion of  useless  references  to  the  Master.  The 
rule  upou  this  subject  is  unfortunately  applied 
indifferently  both  to  real  and  personal  pro- 
perty A  legacy  is  given  to  a  class — for  in- 
stance, to  the  children  of  John  Thompson — 
John  Thompson  and  his  wife  are  before  tLe 
Court,  and  say  we  have  six  children,  neither 
more  nor  less.  The  six  children  are  present, 
and  say,  Here  we  are,  all  brothers  aud  sisters, 
and  we  have  no  other  brothers  and  sisters. 
The  executor  or  trustee  is  present,  and  says 
1  have  known  the  family  all  my  life,  there  are 
six  children,  neither  more  nor  less.  A  witttc»8, 
or  half-a-dozen  witnesses,  swear  to  the  saiue 
thing— but  all  in  vaio.    The  Judge  ia  iacre- 
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duloiis — ^he  says  I  must  have  this  matter  in- 
quired into  by  the  Master;  and  forthwith  the 
cause  18  dispatched  to  Southampton  Buildings. 
Here  the  point  beint?  one  about  which  there  is 
neither  doubt  nor  dispute, — about  which  all 
parties  are  agreed  except  the  J  ud^e — the  in- 
quiry occupies  a  comparatively  short  time — 
peril aps  not  above  twelve  months — particularly 
if  the  parties  are  fortunate  enon<;h  to  f^ex  into 
the  office  of  my  honourable  and  learned  friend 
opposite,  the  member  fur  Galway.  The  Mas- 
ter having  looked  into  the  evidence  which  was 
before  the  court,  and  probably  none  other,  is, 
of  course,  satis6ed  that  John  Thompson  has 
six  children,  and  no  more;  and  upon  his  re* 
port  the  court  is  satisfied  also.  But  the  cause 
is  to  be  set  down  a^^ain  in  the  paper,  and  must 
wait  its  turn,  and  at  the  end  of  another  two 
years,  if  fortunately  no  change  happens  in  the 
interval  to  John  Ihompson's  family,  his  six 
children  obtain  their  rights;  haviiij^  waited 
three  years,  and  paid  the  expense  of  an  in- 
quiry and  a  double  hearinfif,  without  the  slight- 
est advantage  to  any  body. 

**  This  practice  of  referring  matters  to  the 
Master  without  snfticieut  cause,  is  carried  to 
a  most  mischievous  extent  in  a  multitude  of 
other  cases,  and  has  strong  recommendations 
to  a  judge,  who  is  more  desirous  of  the  credit 
of  dispatching  business  than  scrupulous  about 
the  mode  in  which  it  is  disposed  of.  A  cause 
is  got  rid  of  for  the  day — it  disappears  out  of 
the  paper— it  counts  amongst  the  "  causes 
heard  and  otherwise  disposed  of,"  and  swells 
the  return  of  business  done  by  the  court.  But 
it  is  a  most  fdlse  credit  acouired,  not  by  dis- 
patching business,  but  delaying  it — bv  denying 
justice,  instead  of  administering  it.  The  rules, 
however,  haiing  been  established,  no  individual 
judge,  however  much  he  may  feel  the  grievance, 
considers  himself  at  liberty  to  depart  from 
them. 

**^  Sir,  by  alterations  on  these  points— by  re- 
ducing the  nnmber  of  counsel,  the  number  of 
Karties,  and  the  number  of  references  to  the 
J  aster — I  venture  to  think  that  most  important 
savings  m»y  be  made,  both  of  time  and  of  costs, 
and  vet  these  are  but  a  few  of  the  instances  in 
which  the  practice  of  the  court,  may,  in  my 
bumble  opinion,  be  usefully  reformed.  But 
having  trespassed  so  long  on  the  attention  of 
the  House  with  these  details,  and  having  still 
to  trouble  them  with  matters  connected  with 
the  officers  of  the  court,  of  still  more  import- 
ance, I  dare  not  dwell  longer  on  a  subject  so 
technical  as  this.'^« 


*' «  Perhaps  another  rule,  more  mischievous 
than  those  referred  to,  ought  to  have  been  ad- 
verted to,  viz. : — the  role  that  the  court  will 
not  make  a  mere  declaration  of  right — that  it 
requires  accounts  to  he  taken  before  it  will  de- 
termine a  question  as  to  the  right  to  the  resi- 
due of  a  testator's  estate;— an  admission  of 
assets  or  account,  before  it  will  decide  a  ques- 
tion as  to  a  legacy,  &c.  &c.  The  inconveni- 
ences of  this  rule  would  furnish  matter  for  a 
pamphlet  of  themaelves." 


The  learned  member  then  entered  on  the 
duties  and  emoluments  of  the  Six  Clerks  and 
Sworn  Clerks,  which  we  quoted  at  pp.  290, 
291,  ante,  and  have  often  before  adverted  to. 
From  that  topic  Mr.  Pemberton  turned  to  the 
delays  in  the  Masters'  Offices,  and  after  going 
over,  in  a  very  masterly  manner,  all  the  grounds 
with  which  our  readers  have  been  made  ac. 
quunted,  he  concluded  thus : 

*'  It  does  appear  to  me  that  nothing  can  ever 
be  done  effectually,  to  expedite  the  business 
of  the  Court  of  Chancery,  till  a  complete  altera- 
tion is  made  in  the  whole  system  of  the  Mas- 
ters' Offices,  it  should  seem,  that  in  former 
times  the  obstruction  was  rather  in  the  offices 
than  in  the  court  itself.  We  know  that  as 
early  as  the  time  of  Swift  and  Pope  the  delays 
and  expenses  of  this  court  were  tne  subject  of 
satire.  Gulliver,  I  think,  tells  us  that  amongst 
other  subjects  on  which  he  was  examined  by 
the  King  of  Brobdignag,  his  majesty  made  in- 
quiry about  the  Court  of  Chancery.  "  Now," 
says  Gulliver,  "  I  happened  to  be  particularly 
well  qualified  to  give  his  Majesty  mformation 
upon  this  point,  my  father  having  been  totally 
ruined  by  a  suit,  in  which,  after  twenty  years' 
litigation,  he  had  obt»iued  a  decree  in  his 
favour  with  costs."  Yet  at  thb  time  there 
was  no  great  delay  in  the  Judges  of  the  Court, 
few  causes  appear  to  have  been  then  in  arrear, 
and  the  delav  must  have  been  elsewhere. 

"  Sir.  1  snould  be  sorry  that  the  present 
Masters,  for  whom  I  entertain  sincere  respect, 
should  take  amiss  what  I  have  felt  it  my  duty 
to  say  of  their  offices.  I  make  no  complaint 
of  them  personally,  but  of  the  system,— for 
which  thej  are  not  responsible;  and  I  trust 
they  will  feel  that  it  is  only  by  a  full  exposure 
of  the  evils  of  that  system,  that  we  can  hope  to 
see  such  improvements  made  in  it  as  will  make 
the  offices  themselves  infinitely  more  useful  to 
the  public^  and,  therefore,  at  the  same  time 
more  honourable,  and  I  doubt  not  more  agree- 
able to  the  holders.  Sure  I  am,  that  until  this 
is  done,  the  Masters  will  never  occupy  in  public 
opinion  the  station  which  they  would  then  fairly 
claim.  Sure  I  am,  that  unless  the  most  search- 
ing  inquiry  is  made  into  the  existing  evils  in 
the  present  system  of  the  Court  of  Chancery, 
in  wnatever  quarter  they  may  be  found,  that 
scandal  and  opprobrium  will  never  be  removed 
from  the  Court,  whicl^  all  connected  ivith  it 
roust  be  anxious  to  shake  off. 

"  In  the  long  statement  with  which  I  have 
troubled  the  House,  I  liave  pointed  out  some 
of  those  matters  which,  I  apprehend,  may 
require  correction,  and  which  by  this  Bill  as  it 
stands,  or  as  on  recommitment  it  may  be  made, 
the  Lord  Chancellor  will  be  empowered  to  cor- 
rect. Whether  uuy  additional  judicial  power 
should  be  given  by  it,  1  leave  to  the  considera- 
tion of  those  who  have  the  charge  of  it.  To 
introducing  into  the  present  Bill  any  alteration 
in  the  Court  of  Excliequer,  or  any  provision 
for  a  permanent  new  Judge,  I  for  one^  under 
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existing^  circumstances,  should  object.  How- 
ever desirable  those  measures  may  be  in  them- 
selves, they  could  not,  in  my  opinion,  after 
what  has  passed,  be  properly  proposed  a^ln 
during  the  present  Session.  But  without  any 
such  alteration,  I  thinly  infinite  good  may  be 
done  by  this  Bill.  The  powers  to  be  given  to 
the  Lord  Chancellor  will  be  necessarily  most 
extensive — all  but  legislative — and  I  trust  they 
will  be  as  fairly  exercised  as  they  are  liberally 
bestowed.  The  responsibility  will  be  com- 
mensurate with  the  powers.  Their  exercise 
will  be  watched  by  the  House  with  consti- 
tutional jealousy,  but  by  me,  at  least,  without 
apprehension  or  suspicion.  The  Lord  Chan- 
cellor will  have  the  assistance  of  most  able  and 
zealous  coadjutors,  and  the  support  of  public 
opinion.  However  strongly  opposed  to  him 
as  a  politician,  I  have  never  refused  to  bear 
my  humble  testimony  to  his  merits  as  a  judge ; 
and  I  have  no  hesitation  in  saying  that  if  he 
applies  to  the  discharge  of  the  duties  to  be 
confided  to  him  by  this  Bill,  the  same  temper 
and  firmness,  the  same  ability  and  knowlea^e 
of  his  subject  which  he  exhibits  in  his  judicial 
capacity,  he  will  establish  a  juster,  and,  there- 
fore, a  more  lasting  claim  to  the  respect  and 
j^atitude  of  his  countrymen,  than  it  nas  been 
m  the  power  of  any  Judge,  within  living 
memory,  to  acquire.  He  will  remove  all  the 
abuses  which  this  Bill  will  place  within  his 
reach,  and  he  will  leave  to  his  colleagues  in 
this  House,  who  adandoned  the  larger  measure, 
and  to  this  House  which  has  sanctioned  the 
abandonment,  the  shame  of  continuing  those 
grievances  which  that  larger  measure  alone 
could  have  redressed." 
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OZFFBRBNT  AGES  IMPORTANT  IN  IiAW  AND 

FACT. 

We  some  years  ago  gave  several  articles  on 
different  branches  of  Medical  Jurisprudence^ 
and,  during  the  present  vacation,  consider  it 
may  be  useful  to  resume  the  subject,  select- 
ing such  topics  as  are  likely  to  be  acceptable 
to  our  readers.  For  the  present  we  take  the 
subject  of  the  different  ages,  important  in  fact 
and  law,  abridged  froip  Mr.  Chitty's  Medical 
Jurisprudence,  which  we  noticed  in  our  eighth 
volume. 

"  The  different  ages  of  mankind  are  impor- 
tant, as  well  in  physic  as  in  law.  It  is  one  of 
the  most  important  considerations  of  physicians 
and  surgeons,  at  least  with  reference  to  some 
defects,  aiseases,  and  injuries,  to  ascertain  the 
age  of  the  patient,  before  administering  medi- 
cine or  performing  operation.  In  the  two 
recent  publications  of  Dr.  Copland  and  the 
Cyclopedia  of  Practical  Medicine,  some  very 
Enable  observationa  will  be  found  on  the' 


interettiDg  subject  of  age,  not  only  in  descri- 
bing the  state  of  the  frame,  bnt  also  the  Incident 
diseases  and  appropriate  regimen,  at  each 
stage  of  life  It  will  be  observed,  that  the 
division  of  time  by  the  number  seven,  haa  in 
many  respects  been  marked  as  well  in  nature 
as  by  customs  and  law.  Dr.  Copland,  in  bu 
excellent  work,  has  observed  thi^t  the  ancienta 
believed  that  ve^y  important  changes  actually 
took  place  in  the  economy  of  man  hi  'certain 
periocfs,  the  first  being  the  seventh  year,  and 
the  subsequent  epochs  answering  to  the  same 
number,  or  to  numbers  resulting  from  the 
multiplication  of  three,  seven,  and  nine  into 
each  other,  as  the  twenty-first,  the  forty- 
ninth,  the  stxtv-ihird,  and  the  eighty-first 
years ;  the  two  fast  being  called  grmid  cImpmv- 
tertcs^  as  the  life  of  man  was  supposed  to  have 
reached  its  allotted  term.  But  it  is  now 
considered,  that  the  renovation  and  formation 
of  new  parts  in  lieu  of  old,  is  comtantlp  taking 
place  rather  than  any  partipnlar  change  at  the 
end  of  each  seven  ^ears,  as  formerly  aupposed  ; 
but  still,  an  exammation  of  the  ancient  doc* 
trine  will  account  for  many  of  the  present 
divisions  of  time,  as  well  in  fact  as  in  law.  It 
will  be  observed,  that  the  /<v/m#,  if  Imm  at  or 
after  the  age  of  seven  months  from  the  time  of 
conception,  may  be  sufficiently  established  in 
its  functions  to  live ;  at  the  end  of  seven  months 
after  birth,  first  dentition  appears ;  at  the  end 
of  seven  years  second  dentition  takes  place,  and 
at  that  age  the  law  supposes  the  possibility  for 
mental  faculties  to  be  establishea  in  a  certain 
degree,  whilst  under  that  age  there  is  a  total 
legal  incapacity  to  commit  crime.  At  rvrice 
seven  or  fourteen,  male  puberty  and  various 
corporeal  and  mental  abilities  are  supposed  to 
exist ;  and  at  three  times  seven,  or  twenty-one, 

f perfect  mental  capacity  is  considered  estab- 
ished.  Solon  dirided  life  into  ten  septenaries  s 
in  the  first  was  detention  or  falling  of  the  first 
teeth ;  in  the  second,  pubescence  or  puberty  in 
males.  So  a  practice  o  f  one  of  the  superior  courts 
for  seven  yean  may  even  govern  the  constroc* 
tion  of  a  statute  ;^  and  after  the  lapae  of  seven 
years  since  a  person  has  been  heard  of,  a  pre- 
sumption of  his  death  may  be  properly  admiU 
ted  ;B  (thongh-tbere  is  no  presumptioa  in  lav  in 
such  cas3  as  to  the  exact  time  when  the  death 
happened,  and  as  to  which  a  jury  must  form 
their  own  opinion  upon  the  particular  facts ; 
and  even  bigamy  may  be  excusable ;«  again  ap- 
prenticeships  were  required  to  be  for  seven 
years;  though  Dr.  Adam  Smith  ot^rvea, 
that  so  long  a  term  is  unnecessary  as  r^ipards 
instruction  in  a  trade ;  and  leases  are  usually 
for  seven,  fourteen  or  twenty-one  years,  or  for 
the  latter,  determinable  at  the  end  of  the  first 
seven  or  fourteen ;  so  the  punishment  of  trans- 
portation is  usual  for  seven  or  fourteen  years ; 

»  Tidd's  Prac.  Introd. ;  and  Tgsam  v.  Tko» 
mas,  M'Clel.  &  Young's  Exch.  Rep.  127. 

^  Doe  d.  I^epean^  5  Bar.  &  Adol.  86 ;  2 
Nev.  &  Mann.  210,  S.  C. ;  2  Stark.  £v.  261. 

«  2  Stark.  Evid.  261 1  1  Jac  1,  e.  11, 
sect.  2. 
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and  at  thrice  seven,  or  the  age  of  twentv-ooe, 
in  most  countries,  and  by  oar  kw,  males  as 
well  as  femsJes  are  completely  competent  to 
manaife  their  property :  and  fire  times  seven 
or  thirty.fif  e  has  {generally  been  considered  the 
preferable  ai^e  for  the  marriafife  of  males ;  nine 
times  seven  is  the  |;rand  climacteric ;  and  ten 
times  seven  or  seventy  is  the  supposed  limit  of 
life. 

Medictil  auihorities  arran/^^e  the  subject  of 
aire  under  six  principal  periods,  as  infancy, 
childhood,  boyhood,  adolescence,  adult  age, 
and  declining;  or  old  age,  with  sub-divisions,  as 
1st,  that  of  infancy,  which  is  again  divided  into 
the  period  lietween  birth  ana  the  commence- 
ment of  the  first  dentition  i  2dly,thatof  child- 
hood, extending  from  the  completion  of  the 
first  to  the  completion  of  the  secondde  nti- 
tion ;  ddiy,  that  of  boyhood  or  ^rlhood,  from 
the  seventh  or  eight  year  to  the  commence- 
ment of  puberty;  4thlv,  that  of  adolescence, 
commencmg  with  the  nrst  appearance  of  pu- 
berty, and  extending  to  aault  age;  5thly, 
adult  age,  which  again  is  divided  into  two 
epochs,  first  of  early  adult  age,  from  twenty  to 
thirty  in  females,  and  from  twenty-four  to 
thirty  five  in  males,  and  secondly,  mature  age 
or  confirmed  virility,  estimated  at  from  thirty 
to  forty  or  forty  two  in  females,  and  from 
thirty-four  to  forty-eight  in  males ;  ^  6tlily,  de- 
clining and  old  age,  and  which  are  divided  into 
four  epochs,  as  declining  age,  green  old  age, 
advanced  old  age,  or  ripe  old  age,  and  decre- 
pitude or  second  infancy ;  and  each  of  which 
periods  has  its  incidents,  defects,  and  diseases, 
and  requires  particular  medical  and  moral 
treatment.  We  will  attempt  to  give  a  gradu- 
ated scale  of  ages,  more  especial Iv  as  they  are 
important  in  connection  with  legal  subjects. 

"  Birth  is  established  not  merely  by  proof  of 
breathing,  but  also  of  at  least  one  circulation  I 
of  the  blood  through  the  lungs,  as  well  as  the 
larger  circulation,  thereby  shewing  that  respira- 
tion, circulation,  and  the  brain  or  nervous  tunc- 
tion,  are  adequate  to  sustain  an  independent 
existence,  at  least  for  a  time ;  crying  violently 
or  frequentiv  is  evidence  of  birth,  because  it 
establiabes  the  existence  of  all  the  three  func- 
tiona,  but  it  is  not  the  only  e? idence. 

"If  the  delivery  and  birth  be  occasioned  by 
the  Csesarian  operation,  the  child  will  inherit 
to  the  mother ;  but  the  father  cannot  be  ten- 
ant by  the  curtesy  unless  the  child  be  born  in 
the  lire-time  of  the  mother. 

"  If  the  child  be  born  alive,  so  as  to  have 
established  a  separate  existence,  and  instantly 
afterwards  die,  the  father  ma^  be  tenant  by  the 
curtesy;  and ' subsequent  killing  is  murder; 
and  even  an  injury  previous  to  the  delivery, 
causing  the  death  subseouently  to  such  delivery, 
may  be  murderer  manslaughter. 

'*  In  case  of  superfoetatus  or  twins,  primo- 
geniture depends  on  actual  proof  which  of  the 
two  children  was  in  fact  first  delivered,  and 
not  on  any  fixed  rule  in  our  IhwA 


^  See  cases  cited.  Doe  v.  Nepeun,  6  B.  & 
Adol.  91. 


**  From  birth  until  the  end  of  the  seventh 
year,  mental  capacity  is  gradually  developed, 
and  most  of  the  oruinary  ideas,  gestures,  ex- 
pressions and  tones  of  voice  are  acquired  by 
imitation  during  that  time,  and  by  repetition 
have  become  so  deeply  impressed  as  not  to  be 
readily  afterwards  effaced,  and  therefore,  it  is 
important  that  the  child  should  be  placed  in 
such  society  only  as  will  afford  the  best  ex* 
ample.  Dr.  Barlow  has  observed,  that  even  at 
the  earliest  age  of  infancy  the  moral  laws  are 
not  to  be  disregarded ;  and  those  laws  pro- ' 
nounce  that  moral  feelings,  no  less  than  the 
physical  powers,  acquire  force  l)y  exercise,  and 
that  the  surest  way  of  weakening  those  which, 
when  tending  to  excess  (as  in  the  case  of  an 
irritable  temper  in  a  child)  tend  to  evil,  is  to 
consign  them  as  much  as  possible  to  quies- 
cence. Great  care  is,  therefore,  necessary  not 
to  arouse  angry  passions  in  infancy,  nor  before 
the  other  moral  feelings,  and  the  intellectual 
powers  by  which  they  are  in  later  years  coo- 
troulable,  have  become  perfectly,  or  so  strongly 
developed  as  to  be  available  in  counteracting 
the  influence  of  passion  or  bad  temper.  This 
principle  is  applicable  to  every  period  of  life, 
and  the  interesting  stage  now  under  discus- 
sion should  have  the  full  benefit  of  it.  Under 
seven  years  an  infant  is  in  law  considered  inca- 
pable of  committing  any  crime  ;*  from  that 
age  till  fourteen  criminal  responsibility  (except 
as  to  rape  or  sexual  crime)  depends  on  actual 
mental  capacity,  though  the  presumption  is 
still  in  favour  of  the  infant.  As  regards  evi- 
dence, an  infant  under  seven  may  be  a  witness, 
if  he  be  sensible  of  the  obligation  of  an  oath ; 
but  he  ought  to  be  examined  as  to  his  compe- 
tency before  he  goes  before  a  grand  jury,' and' 
if  he  be  not  competent  the  trial  may  be  post- 
poned ;f  but  neither  the  testimony  of  a  child' 
without  oath,  nor  evidence  of  any  statement 
which  he  has  made  to  any  other  person,  is  ad- 
missible^  The  ancient  rule  was,  that  an 
infant  under  seven  could  not  be  examined  as  a 
witness  under  any  circumstances  ;^  but  it  has 
been  observed  that  such  rude  and  inartificial 
rule  of  measuring  capacity  by  years  was  over- 
ruled  in  the  case  of  Brazier,  where  it  was 
unanimously  held  by  all  the  Judges,  that  a 
child  of  any  age,  if  capable  of'^  distinguishing 
between  good  and  evil,  might  be  examined 
upon  oath.k  The  law  also  makes  another  dis- 
tinction as  to  the  age,  viz.  that  if  in  a  prosecu- 
tion for  a  rape,  or  rather  carnal  knowledge,  if 
the  prosecutrix  be  an  infant  of  tender  years, 
the  whole  of  her  account  recently  given  seema 
to  be  admissible,  because  it  is  of  the  highest 

•  4  Bla.  Com.  23. 

t  I  Stark.  Ev.  93, 94. 

V  Id. 

^  Id. ;  Brazier's  case.  Leach,  Cr.  C.  287; 
Rex  v.  Tucker,  Phil,  on  Evid.  19. 

»  Stra.  700 ;   Hale  P.  C.  fvW,  635. 

^  Brazier's  case,  lieacli,  Cr.  C.  2.*J7 ;  l^^^  ^^ 
Powell,  id.  128;  1  East,  P.  C.  443;  2  Stark. 
Ev.  tit.  Rape  699.  But  such  reasoning  would 
tend  to  establish,  that  an  infant  under  seven 
I  might  also  be  guilty  of  crime. 
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importance  to  ascertain  the  accuracy  of  her  re- 
collection.^ But  upon  an  indictment  for  an 
attempt  to  commit  a  rape  upon,  the  particulars 
of  the  complaint  made  bv  prosecutrix  recently 
after  the  injury  are  nnc  acfmissible  in  evidence.™ 

"  Under  eight  and  above  sixteen  no  infant 
is  to  be  apprenticed  to  a  chimney  sweeper,  and 
if  he  be,  no  settlement  is  conferred  ^ 

**  Before  the  a^re  of  nine  no  infant  is  to  be 
bound  as  a  parish  apprentice ;  and  the  3  &  4 
Will  4,  c.  103,  for  the  rei^ulation  of  factories, 
prohibits  the  employment  of  children  under 
nine  vears,  except  in  mills  for  the  manufacture 
of  silk. 

"  The  maliciously,  either  by  force  or  fraud, 
leading  or  taking  n\vay,  or  decoying  or  enti- 
cing away,  or  detaining  any  child  under  ten 
years,  with  intent  to  deprive  the  parent  or  pa- 
rents, or  any  other  person  having  the  lawful 
rare  or  change  of  suou  child,  or  with  intent  to 
steal  any  article  upon  or  aliout  the  person  of 
such  child,  and  the  receiving  or  harbouring 
such  child,  is  transportalile  for  seven  years,  or 
imprisonment  with  hard  labour,  with  an  excep- 
tion in  favour  of  the  father  of  an  illegitimate 
child.'  This  enactment  has  been  objected  to 
as  limiting  tlie  crime  to  the  substraction  of  a 
child  so  young  as  under  ten  years  of  age. 

*'  Carnal  knowledge  of  a  female  between  ten 
and  twelve,  even  with  her  consent,  is  a  mis- 
demeanour punishable  with  imprisonment  and 
hard  labour.* 

*'  At  the  age  of  twelve  a  female  has,  in  legal 
consideration,  attained  pul>erty,  and  is,  con- 
sequently, considered  by  law  competent  to 
marry ;^  but  properly  even  later  than  the  age 
of  fourteen  should  have  been  fixed  by  law  in- 
stead of  twelve. 

**  Males  at  twelve  years  old  may  take  the 
oath  of  alleviance.u 

*'  Under  the  age  of  thirteen  certain  hours  of 
work  are  prescribed  in  factories  and  mills,  viz. 
not  on  an  average  more  than  eight  hours  per 
day,  (excepting  in  manufactures  of  silk,  in 
which  ten  hours  are  allowed).  Between  the 
age  of  thirteen  and  eighteen  not  more  than 
twelve  hours  work  per  day  are  allowed.^ 

*'  Under  the  age  of  fourteen  both  sexes  are 


1  Brazier's  case.  East  P.  C.  443;  2  Stark. 
Ev.  tit.  Rape,  70(). 

»  Per  Holrovd,  J.,  in  Re:p  v.  Clarke,  2 
Stark.  Rep.  241 ;  2  Stark.  Evid.  tit.  Rape, 
700,  but  who  adds  set/  quaere, 

n  28  Geo.  3,  c.  48,  s.  4  ;  4  B.  &  Cres. 

466. 

p  9  Geo.  4,  c.  31,  8.  17.13. 

4  Resf  V.  Russen,  1  Emx,  P.  C.  438;  4  Car. 
&  P.  249 ;  Re^f  V.  Cox,  I  Mood.  Cr.  C.  337 ; 
Rejp  V.  Reekspeare,  id.  342;  overruling  Hea  v. 
Russell,  2  Mood.  &  M.  Cases  N.  P.  112, 
coram  Taunton^  J. 

r  9  Geo.  4,  C.31.  s.  21. 

•  Id.  s.  17,  18. 

t  1  Bla.  C.  436 ;  Russ.  &  R.  Cr.  C.  48. 

n  1  Bla.  Com.  4G3. 

▼  3  &  4  Will.  4,  c.  103,  ss.  1,  2,  8 ;  4  Wm. 
4,  c.  8.    Twelve  hours  are  much  too  long. 


presumed  not  to  have  been  guilty  of  aoy  eTim& 
but  proof  of  sufficient  knowledge  between 
good  and  evil  makes  them  liable  for  offences ; 
so  that,  unless  great  weekness  of  intellect  ap- 
pear, they  are  liable  to  criminal  punishment 
for  crimes  of  commission  after  the  Mge  of  seven, 
but  in  no  case  for  a  rape  or  sexual  crime  un- 
der fourteen,^ 

"  Males  after  fourteen  are  competent  to 
marry  with  consent,  or  by  bands  not  prohibi- 
ted ;x  but  before  the  age  of  twenty  one  con- 
sent of  parents  is  essential,  or  is  implieil  lo  have 
been  given  b^r  publication  of  banns  not  prohibi- 
ted. A  marriage  by  license  cannot  be  obtuiied 
without  affidavit  of  the  full  age  of  twenty  one 
having  been  attained  by  both  the  parties;/ 
but  if  the  affidavit  be  false  in  that  respect,  the 
marriage  will  nevertheless  be  valid.* 

"  A  male  or  female,  after  attaining  the  age 
of  fourteen,  may  appoint  bis  or  her  own  gnar- 
diau;  and  may  make  a  will  of  personalty, 
although  not  of  realty  until  the  age  of  twenty- 
one  has  been  attained.* 

"  Both  sexes,  between  the  ages  of  fourteen 
and  twenty  one,  are  liable  to  l^  punished  for 
crimes  and  offences  of  commission,  but  not  for 
crimes  and  offences  of  omission,  excepting 
indictments  for  not  repairing  an  highway  or 
bridge,  where  the  liability  was  raiione  tenure  ■» 
They  are  not  liable  to  be  sued  on  contract*, 
excepting  for  necessaries.  But  an  apprentice 
is  compellable  to  serve  until  twenty  one. 
Between  the  age  of  fourteen  and  twenty-one  is 
considered  the  most  important  time  for  parents 
and  preceptors  to  observe  the  moral,  religions, 
and  intelectual  attainments  of  yooth.<: 

"The  abduction  of  a  female,  under  the  age 
of  sixteen,  without  the  consent  of  parents,  is  a 
misdemeanour,  punishable  with  imprisonment.^ 

*'  After  the  age  of  seventeen  a  male  or  fe- 
male might  formerly  have  acteti  as  executor, 
though  not  as  administrator ;  but  now  he  can- 
not act  as  executor  before  he  haa  attained  the 
age  of  twenty-one,®  though  if  an  infant,  even 
under  seventeen,  be  named  executor  jointly 
with  an  adult,  he  must  in  an  action  be  joined 
as  a  co-plaintifl.' 

*'  Under  the  age  eighteen,  no  person  is  to 
work  at  night,  nor  more  than  twelve  hours  a 
day;e  and  it  should  seem  that  as  the  fall 
strength,  healtli  and  ccnititution,  are  not  set- 
tled till  about  the  age  of  twenty-three,  even  so 
many  hours  labour    should  not  be  allowed 


w  2  Stark.  Evid.  tit  Infant,  40?. 

^  I  Bla.  Com.  436 ;  Russ.  &  Ry.  C.  0.  48. 

7  1  Bla.  C.  437,  438 ;  2  Phil.  222,  440. 

2  Resf  V.  Jacobs  and  others,  Chiity'a  Col. 
Stat.  tit.  Marriage,  727>  n.  (a). 

<^  1  Bla.  Com.  463. 

^  4  BU.  C.  2.>,  23 ;  2  Stark.  Ev.  tit.  Infant, 
407 ;  1  Hale  P.  C.  20  to  22. 

c  Copl.  Die.  Pr.  Med.  tit.  Age. 

d  9Geo.4,c.  3l,t.  20. 

«  1  Bla.  Com.  463. 

i  See  cases,  I  Saund.  Rep.  by  Patteson  and 
Williams,  291,  i. 

e  3  &  4  Wm.  4,  c.  103,  s.  1, 2. 
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until  after  tbat  a^e.  Eighteen  is  the  earliest 
i»^e  for  service  in  the  army ;  and  it  has  been 
rlearly  shewn  that  that  age  is  too  early  by  five 
years,  and  productive  of  tnanv  deaths,  and  al- 
ways injurious  to  the  individuals^  and  occasion- 
ing useless  loss  and  expence  to  the  state. 
Until  the  age  of  twenty-three  growth  cuu 
tinues,  and  strength  is  not  completely  estab- 
ifihed.  The  same  principle  should  be  applied 
to  marriages  and  to  all  laborious  employments. 

**  Males  and  females,  after  attaining  the  age 
of  twenty  one,  are  sui  juris,  and  may  perform 
every  act»^  unless  where  property  has  been 
expressly  given  not  to  be  enjoyed  until  a  sub- 
sequent age.  They  may  marry,  without  con- 
sent of  parents,  by  license  on  affidavit  of  both 
the  parties  being  of  age.^  If  appprenticed 
when  under  twenty-one,  he  may  in  general 
avoid  the  same  on  attaining  that  age,  after  a 
reasonable  notice  P  and  under  the  Marine 
Mutiny  Act,  4  Wm.  4,  c.  4,  s.  40,  &c.  an  ap- 
prentice cannot  be  claimed  by  the  master  after 
that  age.  After  the  age  of  twenty-one,  and 
until  that  of  sixty,  males  are  liable  to  serve  as 
jurors.^  After  the  age  of  twenty-one,  no  one 
can  be  deemed  a  poor  child  within  the  meaning 
of  stet.  56  Geo.  3,  c.  139  .^ 

"  A  person  b  completely  of  age  after  the 
first  instant  of  the  day  before  the  twenty-first 
anniversary  of  birth  day,  though  forty-seven 
hours  and  fifty-nine  minutes  short  of  the  com- 
plete number  of  days,  counting  by  hours  ;°^ 
and  this  mode  of  calculating  age  and  time  is 
applicable  to  all  the  other  ages  before  or  after 
tiventy-one. 

''Forcible  abduction  o^any  woman,  possessed 
of  certain  property,  with  intent  to  defile,  marry, 
&c.,  is  a  misdemeanour,  and  transportation 
for  at  least  seven  years,  or  imprisonment  for 
four  years." 

"  Tteeniy^three  yeare  is  the  earliest  age  when 
men  should  serve  in  the  army,  or  be  employed 
in  an^  very  laborious  occupation,  because  until 
that  time,  growth  and  advancement  in  strength 
uf  body  are  in  progress,  and  not  fully  es- 
tablished. 

*'  No  person  is  to  be  admitted  a  deacon  be- 
fore be  shall  have  attained  the  age  of  twenty- 
three  years  complete ;  and  no  person  shall  be 
admitted  a  priest  before  he  has  attained  twenty- 
four  rompletc.o  But  the  power  of  granting  a 
faculty  or  dispensation  as  regards  deacons  of 
earlier  age  is  saved  by  the  statute. 

**  Thirty-five  was  cansMered  by  the  Romans, 


^  1  Bla.  Com.  463. 

i  4  Geo.  4,  c.  76,  s.  10. 

i  See  cases.  Burn,  J.  tit.  Apprentice,  VIII. 
(2) ;  when  not,  id.  ibid. ;  and  Ae:f  v.  Bedwar^ 
</i;i<f,  5  B.  &  Adol.  175. 

k  6  Geo,  4,  c.  60,  s.  1. 

1  Reap  V.  Bedwardine,  5  B.  &  Adul.  169. 

»  1  Bla.  Com.  463 ;  Herbert  v.  Torball,  1 
Sid.  162;  I  Keb.  589;  Raym.  84.  S.  C;  1 
Salk.  44  ;  Chit.  Gen.  Prac.  vol  i,  766. 

n  9  Geo.  4,  c.  31,  s  19. 

o  44  Geo.  3,  c.  43 ;  RoUrti  r.  Pmn,  3 
Mod.  67. 


Athenians,  &c.,  as  the  best  age  for  men  to 
marry  .P 

"  After  the  age  of  sixty,  men  are  not  bound 
to  serve  on  juries,  &c. 

"  The  age  of  sixty  three  is  the  first  grand 
climacteric,  and  is  supposed  to  be  a  critical 
age,  and  has  been  ably  described  by  Sir 
Henry  Halford,  with  its  incident  climacteric 
disease,  which  occurs  between  the  ages  of  fifty 
and  seventy.five,  but  more  frequently  aliout 
sixty-three.  At  this  age  sometimes,  as  in 
Westminster,  men  are  expressly  exempted 
from  serving  as  constables. 4 

"  Seventy  years  are  the  scrtptual  limit  of 
life,  though  there  are,  especiallv  of  late,  many 
exceptions,  and  it  is  supposed  that  the  average 
of  old  age  has  of  late  increased,  though  on  an 
average  only  one  in  15,000  reaches  100  years ; 
nor  is  the  age  of  eighty  one  (the  second  grand 
climacteric)  but  rarely  attained. 

"  The  survivorship  of  two  or  more  is  to  be 
proved  by  facts,  ana  not  by  any  settled  legal 
rule  of  law  or  prescribed  presumption.' 

"  In  case  of  the  death  of  an  ancestor,  who 
was  tenant  in  fee,  before  midnij^ht  of  the  day 
when  rent  becomes  due,  the  heir  and  not  the 
executor  is  entitled  to  the  rent.'  But  if  a  ten- 
nant  for  life  die  on  the  rent  day,  his  executor 
is  entitled  to  the  nhole  rent,  as  well  at  common 
law  as  by  the  express  terms  of  the  statute,  11 
G.  2,  c.  19,  8.  15.t  If  he  die  before  the  rem 
day,  then  by  the  terms  of  that  act  there  is  to  be 
an  apportionment  of  the  rent  between  the  ex- 
ecutors and  the  remainder-man,  unless  there 
has  been  a  lease  pursuant  to  a  leasing  power, 
in  which  latter  case  the  remainderman  will  be 
entitled  to  all  the  rent  growing  due. 

*'  An  heir  may  lay  the  demise  in  ejectment 
on  the  day  of  the  death  of  his  ancestor.^ 

"  There  is  a  legal  presumption  of  death  after 
a  person  has  not  been  heard  of  for  seven  years ;< 
but  the  time  of  the  death,  when  material,  must 
be  proved  by  express  evidence,  depending  upon 
the  particular  circumstances  of  the  case.^ 

'*  Within  fourteen  days  after  death  in  gene- 
ral, decomposition  has  so  advanced  that  iden- 
tity cannot  be  discovered,  exicpcing  by  some 
strongly  developed  peculiarity ;  but  in  a 
drowned  body  adipocire  is  not  produced  until 
five  or  six  weeks  after  the  death,  a  fact  exceed- 
ingly important  to  be  kept  in  view  in  some  ju- 
dicial inquiries  relative  to  the  time  of  death.'' 


»» 


p  6  Geo.  4,  c.  50,  s.  1 . 

4  31  Geo.  2,  c.  17,  8.  13;  Bum,  J.,  Con- 
stable. 

r  Doe  v.  Nepean,  5  B.  &  Add.  91,  92 ;  G. 
Smith,  510;  2  Stark.  Evid.  261. 

•  Duppa  V.  Mayo,  1  Saund.  Rep.  287,  288, 
c.  note  1 7- 

t  11  Geo.  2,  c.  19,  8.  15;  1  Saund.  Rep. 
288  c,  note  1 7,  (md  note  (z) ;  Norrii  v.  //crr- 
riaon,  2  Madd.  26b. 

▼  3  WUs.  274. 

>  Doe  ▼.  Nepean,  5  Bar.  &  Adol.  86;  3 
Starkie's  Evid.  261.  688. 

7  fFaUoH  V.  King,  1  Stark.  Rep.  121;  2 
Stark.  Evid.  261, 
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MISCELLANEA. 

CAKONS  OF  DESCENT. 

By  an  Apprentice  of  the  Law, 

Canon  1. 

Estates  ^o  the  Issue,  {item.) 

Of  him  last  seized  in  infinitem,* 

Like  cow-tuls  downward,  straight  they  tend. 

But  never  lineally  ascend. 

Canon  2. 

This  ^Fes  that  preference  to  males, 
At  which  a  lady  justly  nuU. 

Canon  3. 

Of  two  males,  in  the  same  de^ee, 
The  eldest  only  heir  shall  be. 
With  females  m  this  order  break. 
And  let  them  all  together  take. 

Canon  4. 

When  one  his  worldly  strife  hath  ended. 
Those  who  are  lineally  descended. 
From  him  as  to  his  claims  and  riches. 
Shall  stand  precisely  in  his  breeches. 

Canon  5. 

When  lineal  descendants  fail. 
Collaterals  the  land  may  nail : 
So  that  they  be  (and  that  a  bore  is), 
De  sanguine  progenitoriee* 

Canon  6. 

The  heir  collaterals,  d'ye  see. 

Next  kinsman  of  whole  blood  must  be. 

Canon  7* 

And  of  collaterals,  the  male 
^^tocks.  are  preferred  to  the  female ; 
Unless  the  land  comes  from  a  woman. 
And  then  her  heirs  shall  yield  to  no  man. 

Hone^e  Table  Book,  vol.  2.  p.  36. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

Firmn  2bthAugu»i  to  18M  5<pf.,  1840,  both  focAufve, 
wiik  daiea  when  gmttttetL 

Haywood,  Matthew,  Bridgnorth.    Aug.  28. 
Doughty,  Thos.  Neale,  Rugby,  Warwick.  Sept.  4. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  25/A  Avgutt  to  IBM  Stpt,,  1840,  both  incbtsipe, 
uHth  data  when  gateited. 

Brighton,  Thomas,  and  Robert  Leigh,  Downham 
Market,  Norfolk,  Attorneys.    Aug.  25. 


Hammet,  Joseph  Pope,  and  Wm.  Calvert  Shone, 
Southampton  Boxldings,  Attorneys  and  SoU- 
ritors.    Aug.  28. 

Howe,  Thomas,  Henry  Whittaker,  and  Joseph 
Tatham,  New  Square,  Lincoln's  Inn,  Attor- 
neys and  Solicitors.    Sept.  1. 

LoTVgrore  &  Hurrock,  Reading,  Berks,  Attorneys, 
Solicitors,  and  Conveyancers.    Sept.  18. 

Parkes,  Joseph,  and  Solomon  Bray,  Birmingham, 
Attorneys  and  Solicitors.    Sept.  1. 

Woodrooffe,  Wm.  and  Henry  Lewin,  Lincoln's 
Inn  New  Square,  Attorneys  at  Law.  Sept.  18. 


*  The  student  will  obserre,  that  these  can- 
ons are  now  applicable  only  to  descents  which 
take  place  on  the  death  of  a  person  who  shall 
have  died  before  the  first  of  Janaary  1834. 
nde  3  &  4  Wm.  4,  cap.  106.  Ed, 


BANKRUPTCIES  SUPERSEDED* 

From  25M  August  to  18M  Sept.,  1840,  both  inetutne, 
with  daiet  when  gazetted* 

Field,  George,  Beaumont  Street,  Saint  Mary-le- 
Bone,  Coach  Builder.    Sept.  8. 

Gower,  John  Lewis,  Tenby,  Pembroke,  Surgeon 
and  Apothecary.    Sept.  11. 

Herd,  James,  Liverpool,  Brewer.     Sept.  1. 

Price,  Thomas,  Brecon,  Carrier.    Sept.  18. 

Rowbottom,  Wm.,  Mottram  in  Longendale,  Mot- 
tram,  Chester,  Grocer  and  Tallow  Chandler. 
Sept.  1. 

Thornton,  John,  Bradford,  York,  Woolstapler* 
Aug.  28. 


BANKRUPTS. 

^Vom  2&M  jduguii  to  1 8M  Sept.,  1840, 
with  dmiee  when  gazetted* 

Atkio,  Charles,  Rosemary  Lane,  Baker.  Edwardi, 
Off.  Ass.;  Saunders,  Qneen  Street  Place. 
Sept.  4. 

Anderson,  James,  lute  of  Clifton  Street,  Dealer  in 
Jet,  but  now  of  the  City  of  Bristol,  Scrivener. 
Crosby,  Bristol ;  Btckneil  Ik.  Co.,  Lincoln's  Inn 
Fields.    Sept.  8. 

Ayre,  Andrew,  Seaham  Harbour,  DurluuD,  Grocer 
and  Bread  Baker.  OriJUh,  Raymond  Build- 
ings, 6ray*s  Inn ;  Moore,  Bishop  WeanDOoth. 
Sept.  8. 

Atkinson,  Matthew,  Temple  Sowerby,  Westmore- 
land, and  Jonathan  Laidman,  the  elder, 
Penrith,  Cumberland,  Bankers.  Cheeier,  11, 
SUple  Inn ;  Mayehelt,  Penrith.    Sept.  15. 

Archer,  Thos.,  Hanley,  Stafford,  Woollen  Draper 
and  Tailor,  mtiis  &  Co.,  Tokenhouae  Yard ; 
iS/CTwiuoit,  jun.,  Hanley;  Mortimer,  Manches- 
ter.   Sept.  15. 

Alaking,  Frederick,  Laogley  Street,  Long  Acre, 
Currier.  Gn»om,  Off.  Ass.;  Hipbmn,  12, 
Copthall  Court    Sept.  18. 

Austin,  Joseph  Pomphrey,  Bristol,  Paper  Maker. 
PhiUpotU  &  Co  ,  Monmouth;  Hmiem,  Bris- 
tol ;  Walker  &  Co.,  13,  King's  Road,  Bedford 
Row.    Sept.  18. 

Bell,  Robert  Pazton,  Newcastle- upon  Tyne,  Fruit- 
erer. Wefmouik  &  Co.,  Cateaton  Street; 
Bates,  Newcastle-upon-iyne.    Ang.  25. 

Brown,  William  Mawman,  jun..  Skinner's  Place, 
Size  Lane,  Bucklersbuiy,  London,  MerchanL 
LachingtoH,  Off.  Ass.;  Sawyer,  Bow  Lane, 
Cheapside.  Aug.  28. 
Bradford,  Frederick,  and  Timothy  Healey,  Great 
Trinity  Lane,  London,  Wholesale  Stationers 
and  Rag  Merchants.  T^ymmd,  OflT.  Ass.; 
Waiters  A  Co.,  Bssmghall  Street.  Sept.  4. 
Bonneri  James,  and  Chutes  Gibbons,  Thame,- 
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Oxford,  Ponritare  Broken  and  Brickmaken. 

Smith,  Chancery  Lane.    Sept.  4. 
Blackett,  William  Wilks,  Richard  Thackray.  and 

Robert   Tennant,    Manchester,    Cloth    and 

Linen  Merchants.     WaUer,   Fumival's  lun; 

Blaciham,  Leeds.    Sept.  4. 
Bearer,  John  Atwood,  Manchester,  Cotton  Spinner 

SLd  Manufacturer.    Johnson  &  Co.,  Temple  ; 

Higton  &  Co.,  Manchester.    Sept.  4. 
Bastow,  Thoa.,  sen.,  Joseph  Jackson,  and  Thos. 

Bastow,  Jun.,  Birmingham,  Brewers,    j^ust^ 

&  Co.,    Gray's  Ir.n)   Bower,    fiirminffham. 

Sept.  11.        -^  »  »  6 

Biggs,  Charles  Ferris,  Birmingham,  Warwick, 
Mercer  and  Draper.  Adlington  &  Co.,  Bed- 
ford Row;  JoiMf,  Alcester.    Sept.  11. 

Brown,  Thomas,  and  Thomas  Brown  the  younger, 
Mansell  Street,  Goodman's  Fields,  Plumbers, 
Painters,  and  Glaziers.  Qrwnn,  Off.  Ass.; 
Messrs.  Baddetey,  12,  Leman  Street.  Sept  15. 

Bauer,  Wm.,  Oxford  Street,  Laceman.  Edward 
Edwards  f  Beed  &  Shaw,  No.  2,  Friday  Street. 
Sept  15.  ' 

Bacon,  Jonathan  George,  late  of  Oswestry,  now 
of  Liverpool,  Victualler.  Hayward,  Oswestry; 
Pmniger  &  Co.,  Gray's  Inn.    Sept.  15. 

Babb,  John,  Chester,  Woollen  Draper  and  Tailor. 
Chester,  Staple  Inn ;  Bobertt,  Chester.    Sept 

Barrett,  William,  Keighley,  York,  Worsted  Stuff 
Manufacturer.  Blahe  &  Co.,  6,  King's  Road, 
Bedford  Row.   Metcalfe,  Keighley.    Sept.  18. 

Clapbam,  Anthony,  Friar's  Goose,  Gateshead, 
Durham,  Soda  and  Alkali  Manufacturer. 
Meggison  &  Co.,  King's  Road,  Bedford  Row; 
Brocheit  &  Co.,  Newcastle-upon-Tyne.  Sept  1 . 

Caldecott,  Robert,  Chester,  Draper  and  Mercer. 
Reed  &  Co.,  Friday  Street,  Cheapside;  Bo- 
berts,  CheBttr.    Sept  4. 

Clark,  John,  Snodland  Mills,  near  Maidstone, 
Kent,  Paper  Manufacturer.  Groom,  Off.  Ass. ; 
Waiters  &  Co.,  Basinghall  Street.    Sept  8. 

Dear  den,  James,  Liverpool,  Coal  Dealer.  Wood* 
each,  &  Co.,  Wigan  ;  ^diington,  &  Co.,  Bed- 
ford Row.    Aug.  25. 

Dartnall,  Henry,  Cam,  Gloucester,  Clothier. 
Holman,  Coleman  Street;  Bishop,  Dursley. 
Aug.  28. 

Dickenaon,  Benjamin,  Leamington  Priors,  War- 
'  wick.  Banker  and  Builder.    Parhes  &   Co., 
South  Square,  Gray*s  Ion ;  Cope,  Leamington 
Priors.    Aug.  28. 

Daft,  Charles,  Great  Bridge,  Tipton,  Stafford, 
Timber  Dealer  and  Builder.  MiUer,  Sack- 
rille  Street ;  Hunt,  Wednesbury.    Aug.  28. 

Daancey,  William  Dalton,  Birmingham,  Iron- 
master. Chaplin,  3,  Grsy's  Ion  ;  Stubbs 
&  Co.,  Birmingham.    Sept.  15. 

Dickenaon,  Stephen,  Huddersfield,  York,  Clothes 
Dealer  and  Retailer  of  Beer.  Lahe  &  Co., 
33,  Basinghall  Street ;  Jaques  &  Co.,  Ely 
Place ;  Battye  &.  Co.,  Huddersfield.    Sept  15. 

Dobaon,  Thomas,  of  Leeds,  York,  Innkeeper. 
Bushworth  &  Co.,  10,  Staple  Inn;  Coohe, 
Wakefield.    Sept  18. 

Erans,  Martha,  Stone-ditch,  Narbett,  Pembroke, 
Innkeeper  and  Farmed,  jdthley,  Sboreditch ; 
Zoeh,  Pembroke.    Aug.  25. 

Ereritt,  William,  Thames  Street,  London,  Victual- 
ler. Johnson,  Off.  Asa.;  Sawyer,  Bow  Lane, 
Cheapside.    Aug.  28. 

Edwards,  William,  and  George  Walker,  Chester, 
Nonerrmen,  Seedsmen,  and  Florista.  Wai- 
her,  Chester}  Bolton  &  Co.,  Austin  Friars. 
Sept  11. 


Gardner,  John,  sen.,  Godalming,  Surrey,  late 
Common  Brewer.  Gihton,  Off.  Ass.;  TVnicr, 
&  Co.,  Basing  Lane.    Sept  1 1. 

Greenwood,  William  Greenacre,  Moorside,  Lan- 
caster, Corn  Dealer.  Jaqnes  &,  Co.,  8,  Ely 
Place  ;  Hesp  &  Co.,  Huddersfield.    Sept  15. 

Hunt,  Reuben,  jun.,  Woburn,  Buckingham,  Engi« 
neer.  Canaan,  Off.  Ass.;  Uewett,  Tokenhouse- 
yard.    Aug.  25. 

Heam,  John,  jun.,  Salisbury,  Wilta,  Bookseller 
and  Stationer.  Oroom,  Off.  Ass. ;  Vandercont 
&  Co.,  Bush  Lane.    Sept.  4. 

Hall,  Thomas  and  John  Hall,  Birmingham  and 
of  Walbrook  Buildings,  London,  Factors  and 
Commission  Agenta.  Bur/oot  &  Co.,  Temple  ; 
Page,  Birmingham.    Sept  4. 

Hodgson,  William,  Salford,  Manchester,  Sixer. 
Milne  &  Co.,  Temple ;  Darbishire,  Mancheater* 
Sept  4. 

Higga,  John,  Watling  Street,  London,  Cheese  Fac- 
tor and  Agent,  and  late  also  of  Greenwich, 
Kent,  Cheesemonger.  Jilsager,  Off.  Ass.; 
Lawrence  &  Co.,  Bncklersbury.     Sept  8. 

Holgate,  Elixabeth,  Manchester,  Calleodcrer  and 
Packer,  (firm  Alexander  Lindsey  and  Co.) 
Thmmas,  Manchester;  Wahmley  &  Co.,  43, 
chancery  Lane.    Sept.  15. 

Holdsworth,  George  MirfieU,  York,  Clothier. 
Battye  &  Co.,  20,  Chancery  Lane ;  Thomas 
Leadbeatter,  Mirfield.     Sept.  15. 

Hopkioson,  George,  Liverpool,  Coach  Builder. 
Chester,  Staple  Inn  \  Cort,  Liverpool.  Sept  15. 

Hurley,  Ambrose  Clark»  Bristol,  Coal  Merchant 
Day,  Briatol.    Sept  15. 

Henrey,  John  Moraot,  Thames  Foundry,  Brick 
Lane,  Old  Street,  Ironfounder.  Oroom,  Off. 
Ass.;  Oibson  &  Co.,  Lombard  Street.  Sept  18. 

Hill,  Henry,  PeckhuU,  Stoke  upon  Trent,  Stafford, 
Malster.  Price  &  Co.,  Lincoln's  Inn ;  Bishop, 
Shelton  Hall,  Staffordshire.    Sept  18. 

Johnson,  Richard  William,  and  Ben  JohnsOn^ 
Gloucester,  Wine  Merchanta  and  Distillers. 
Whitcomhe  &  Co.,  Gloucester;  Pluchnett, 
&  Co.,  Lincoln's  Inn  Fields.    Sept  1. 

Jones,  Ebeoezer,  Liverpool,  Soap  Manufacturer. 
Comtkwaite,  Dean's  Court,  Doctor's  Commons. 
Kenyon  &  Co. ,  Liverpool.    Sept.  4. 

Kelly,  James,  and  John  Kelly,  Rochdale,  Lan- 
caster, Joiners  and  Builders.  Johnson  it  Co., 
Temple ;  Lord,  Rochdale.    Sept  8. 

Laycock,  Thomas,  Leeds,  York,  Cloth  Manufac- 
turer. Robinson  &  Co.,  Easex  Street,  Strand ; 
Ward  and  Co.,  Leeds.    Aug.  25. 

Lucas,  Robert  de  Neufville,  late  of  Fenchnrch 
Street,  London,  but  now  of  Bridge  Street, 
SouUiwark,  Surrey,  Money  Scrivefler.  AUa^ 
ger.  Off.  Ass.;  Mmm,  Moorgate.     Sept  1 1. 

Lumb,  Luke,  Kinston  Upon  Hull,  Paperhanging 
Manufacturer.  WHlan,  Gray's  Inn ;  Jackson, 
Hull.    Sept  11. 

Morris,  William,  Brighouse,  Halifax,  York,  Wire 
Drawer.  Newton  Sc  Co.,  14,  South  Square, 
Gray's  Inn  ;  Edwards,  Halifax.     Sept  18. 

Marsden,  Richard,  Br}*nmawr,  Llanelly,  Brecon, 
Linen  Draper.  Baker,  Abergavenny ;  Messrs. 
Bennett,  Mancheater  ;  FenneU  &  Co.,  Bedford 
Row.    Aug.  25. 

Mayfield,  William,  Spalding,  Lincoln,  Grocer  and 
Draper.  Hindmanh  &,  Co.,  Crescent,  Jewin 
Street,  Cripplegate.    Sept  1. 

Morris,  Isaac,  Mayfield,  Stafford,  Cattle  Dealer. 
Litch/teid  &  Co.,  Chancery  Lane  ;  Tomlinson„ 

I         Ashbourne.    Sept  8. 
Mainwaring,  Richard,  Coltbam  Furnaces,  Stafford, 
Coal  and  Iron  Master.    Alban  and  Benbow, 


432 


Bankrvpis, — Prices  of  Stocks. 


Stone    DiiUdings;    Bmeme    &    Co.,    Dudley. 
Sept.  18. 
Nigbtinirale,    Robert,    ricter,    Draper.      Ciowes 

&  Co.,  Temple  ;  Lmtfman^  Cxeter.     Sept.  8. 
O'Meara,  Deoiit,  Leeds,  York,   Cloth  MerchMOt. 
Barr    &    Co.,    Leeds ;    Btackbum,     Leeds ; 
WalkiT^  Purnirars  Inn.     Aug.  25. 
Powell,   WillUm,   Birmingham,    Brass   Pounder. 
WiUiamM  &   Co.,  Hatton   Garden;  Manhatl, 
Birmingham.     Sept.  4. 
Parker,  Thojias,  Tooley  Street,  South wark.  Vic- 
tualler.     Ktlwardt,    Off.    Ass.;    Smithy     11, 
Serle  Street,  Lincoln's  Inn.    Sept.  18. 
Pybus,  James,  Lreming  Lane,  >forth  Riding  York, 
Innkeeper  and  Victualler.    Taylur  &  Co.,  41, 
Bedford    Row ;    Pre^t^   Masham,  Yorkshire. 
Sept.  18. 
Richards,  Joseph,  Newcastle  Street,  Strand,  Sur- 
geon and   Apothecary.      Green,    Off.    Ass. ; 
IVharttm,  Lincoln's  Inn  Piclds.     Aug.  28. 
Roelly,  Joseph,  Richardson  Street,  Long  Lane, 
Rermondsey,    Manufacturing  Chemist.    Ed- 
wards, Off.  Ass. ;  Shield  &  Co.,  s^ue^n  Street, 
Cheapside.    Sept.  4. 
Rowlett,   John,    Liverpool,   Merchant.      Chester, 
Staple  Inn ;    Davenjwrt    &    Co.,    Liverpool. 
Sept.  4. 
Robertson,  James,  Wootton-nnder-Edge,  Glouces- 
ter, Draper.     Poole  and  Gainlin^  Gray's  Inn  ; 
Williams  &  Co.,  Bristol.     Sept.  15. 
Smith,  WUliam,  Leeds,  York,  Chemist  and  Drug- 
gist.     Few  &   Co.,  Henrietta  Street,  Coveot 
Garden  ;  Booth,  Leeds.     Aug.  25. 
Stanley,  George,  late  of  Portland  Place,  Kensing- 
ton, Middlesex,   but   now  of  Southampton, 
Manufacturer  of  Bituminous  Pavement.     Wal- 
her,  Southampton  Street,  Bloomsbury ;  Dea* 
con  &  Co.,  Southampton.    Aug.  25. 
Smith,  John,    Leek,  SUfford,   Brewer.      Weller, 
.  Essex  Street;  Hall,  Northampton.    Aug.  28. 
Scudamore,  Thomas,  Birmingham,  Chemist  and 
Druggist.     Uneti  &  Co.,  Birmingham  ;  Toohe 
&  Co.,  Bedford  Row.    Aug.  28. 
Sager,  William,  Rochdale,  Lancaster,  Wool  Dealer 
and  Commission  Agent.    Higson  &  Co.,  Man- 
chester; JohnsoM  &  Co.,  Temple.     Sept.  I. 
Smith,  Edward,   Bishop  Wearmouth,    Durham, 
Merchant.   ^Mni,juo., Sunderland;  Compton, 
Church  Court,  Old  Jewry.     Sept  1. 
Smark,  William,   Honiton,   Devon,  Cheese    and 
Butter  Factor.     Poole  &  Co.,  Gray's  Ion  ; 
miliams  &  Co.,  Bristol.    Sept.  4. 
Smith,  John,  Thome,  York,  Draper  and  Grocer. 
Janus,  Basinghail   Street;    Jervis,  Sheffield. 
Sept.  8. 
Segdwick,  Armistead,  Macclesfield^  Chester,  Iron- 
monger.    Bower  &  Co.,  Chancery  Lane  ;  Price 
&  Co.,  Wolverhampton ;  Procter,  Macclesfield. 
Sept.  8. 
Summers,  Jeremiah  William,  Sunderland,  Dur- 
ham, and   of   Ovingham,  Northumberland, 
Coke  Manufacturer  and  Merchant.    Brown, 
Sunderland.    Sept.  1. 
Smelt,  Anthony,    Melton    Mowbray,    Leicester, 
Linen  and  Woollen  Draper.     Thompson,  Stam- 
ford ;  Clowes  &  Co., Temple.    Sept.  II. 
Smith,  William,  and  JosUh  Smith,  Hatton  Garden 
and   Edinburgh,   (firm,  William  Smith  and 
Nephew)    Cabinet    Makers    and    Mahogany 
Merchanto.     Whitmore,  Off.  Ass. ;  Nield,  King 
Street,  Cheapsidfe.    Sept.  15. 
Self,  Edward,  North  Curry,  Somerset,  Draper  and 
Grocer.      fVMte  &  Whitmore,  Bedford  Row  ; 
Briitan,  Albion  Chambers,  Small  Street,  Bris- 
toL    Sept.  15. 


Stelfox,  Joseph,  Manchester  and  Pendleton,  Ageat 
Yarn    Dealer  and    Bleacher.      HUchfoch  if 
Norris,  Manchester  ;  Johmsom.  &  Co.,  Temple. 
Sept.  15. 

Trangmar,  John  Tanner,  Brighton,  Sussex,  Tea 
l)eAlcr,  Grocer  and  Cheesemonger,  and  Oil 
and  Chinaman.  Cooper,  Brighton ;  More, 
Serle  Street,  Lincoln's  Inn  Fields.    Aug.  25. 

Taylor,  George,  Leicester,  Hosier.  Toiler,  Gray's 
Inn  Square ;  Toller,  Leicester.    Sept.  4. 

Thomas,  David,  Narbeth,  Pembroke,  Com  and 
Provision  Merchant.  VFU/e  &  Co.,  BedfonI 
Row  ;  Messrs.  Bevan,  BristoL    Sept  8. 

Taylor,  William  Garnett,  Little  Bolton,  Lancaater, 
Cotton  Spinner  and  Bleacher.  Miime  Sl  Co., 
Temple  ;  Briggs,  Bolton-le-Moors.    Sept.  18. 

Topham,  John,  Liverpool,  Lancaster,  Money 
Scrivener,  Bixiker.  WaUon,  Liverpool ;  Ad- 
Ungton  Sc  Co.,  Bedford  Row.    Sept.  18. 

Verey,  John,  Mansfield  Place,  Kentish  Tmrn, 
Middlesex,  Brewer.  Ah6ott,Off.AMi.i  Wmier 
&  Co.,  Bedford  Row.    Aug.  25. 

Wilson,  Charles,  Manchester,  Woollen  Draper  and 
Tailor.  Herom  &  Co.,  Manchester  ;  mfaJuum 
&  Co  ,  Temple.    Aug.  25. 

Warren,  John,  George  Street,  Hanover  Square, 
Dentist.  Whitmirre,  Off.  Ass. ;  Beche  Sl  Co., 
Lincoln's  Inn  Fields.    Sept.  4. 

Watson,  Robei-t  Green,  and  Charles  Paris,  Bored 
St.  Mary,  Suffolk,  Malsters  and  Merchants. 
Messrs.  Stedman,  Sudbury.    Sept.  4. 

Wookey,  Edward,  and  Francis  Ham,  Bristol, 
Drapers,  j^shurst,  Chespside ;  Otbame  &  Co., 
Bristol,    Sept.  11. 

Williams,  John,  Narbcrth,  Pembroke,  General 
Shopkeeper.     Oven,  Narberth.    Sept.  11. 

Webster,  George,  21,  Milk  Street,  London,  Ware- 
houseman and  AgenL  Atutger^  Off.  Aas.; 
Turner  if  Hentmam,  Basing  Lane.     Sept.  15. 

Wood,  Joseph,  Bamsley,  York,  Linea  Manofitc- 
turer.  Perhins,  15,  Gray's  Inn;  Shepherd, 
Bamsley.    Sept.  15. 

Willett,  Joseph,  Lancaster,  Builder.  Le9er,  10, 
King's  Road,  Bedford  Row;  Aehers,  Man* 
Chester.    Sept.  15. 

Wheeler,  Henry,  Threadneedle  Street,  and  Chep- 
stow Place,  Camberwell,  Stock  Broker.  At- 
sager.  Off.  Ass.  ;  Bush  &  Master,  7,  St.  Mil- 
dred's Court.     Sept.  18. 


PRICES  OF  STOCKS. 
Saturday,  19M  September,  1840. 


3  per  Cent.  Consols  Annuities  ---•••  88}  a  | 

New  3}  per  Cent.  Annuities  -..-..-  97}  a  { 

India  Bonds  (div.  3  per  Cent)    • 5  dis. 

3  per  Cent.  Cons,  for  Acct.  IGch  Oct.    -  -  88}  a  | 

Exchequer  Bills— 
1000/.  at2}4/.'j 

500/.  at  2}</.  S. t. 8f.  a  &. 

SmaU  at  2}</.  J 


Stie  ft^gol  ^^wvtttv, 


SATURDAY,  OCTOBER  3,  1840. 


>**  Quod  magis  ad  Nos 


Ftertinet,  etaescire  malomest,  agitamns. 


HORAT. 


CHANCERY  REFORM. 
No.  L 


In  commencing  a  new  aeries  of  articles  on 
Chancery  Reform,  we  have  no  fear  that  the 
subject  win  be  considered  "  flat,  st^e,  or 
unprofitable"  by  any  of  our  readers.     In  the 
course  of  the  last  year  we  have  had  ample 
encouragement  to  pursue  the  subject;  we 
have  seen  the  profession  in  all  its  branches 
fairly  roused  to  its  importance :  we  have  seen 
its  attention  directed  to  the  real  grievances 
connected  with  it,  and  a  sincere    desire 
awakened  to  remedy  them.    The  profession 
is  in  fact  now  beginning  to  think  what  a 
Court  of  Equity  should  and  can  and  must  be 
made.  Instead  of  being  looked  on  as  a  mere 
source  of  profit,  a  sort  of  necessary  evil— 
which  must  at  times  be  unavoidably  resorted 
to— a  remedy  in  nine  cases  out  of  ten  worse 
than  the  disease  which  it  is  intended  to  cure- 
professional  men  are  now  beginning  to  ask 
themselves  what  are  the  real  objects  which 
should  be  accomplished  by  a  Court  of  Eqm^ ; 
whether  a  suit  must  necessarily  hist  for 
several  years  ;  whether  the  results  of  all  or- 
dinary suits  may  not  be  much  more  easily 
obtained  than  at  present ;  whether  equita- 
ble principles  being  for  the  most  part  sound 
and  right,  and  adapted  to  give  justice  to  aU, 
die  machinery  for  working  them  be  not  un- 
sound  and  wrong,  and  fraught  with  mjustice 
to  aU.      Men  have  now  began  to  ask  them- 
selves why  it  is  that  whUe  the  principles  of 
the  Court  of  Equity  have  kept  pace  with 
the  spirit  and  necessities  of  the  age,  and  have 
had  the  most  steady  and  brilliant  Ught  shed 
on  them  for  upwards  of  two  hundred  years, 
the  frame-work  of  the  Court  should  have 
remained  almost  entirely  unchanged ;— toe 
number  of  judges  nearly  ti^e  same— the  offi- 

voi  XX.— wo.  615. 


cers  precisely  the  same ;— that  while  the 
demands  for  justice,  and  the  amount  of  pro- 
perty to  be  administered,  have  increased 
threefold  within  tiie  last  hundred  years,  the 
persons  to  dispense  them  remain  tiie  samem 
iumber.  They  begin  ahw  to  agree  that  that 
which  was  formerly  intended  to  facUitate 
the  business  of  tiie  Court,  and  did  pe'^aP* 
facilitate  it,  now  only  incumbers  it*  Men, 
we  say  have  begun  to  ask  themselves  these 
questions :  to  admit  the  grievance,  to  devise 
the  remedy,  and  to  prepare  tiiemselves  for 
tiie  necessary  reform.  At  tiiis  moment  there 
are  many  minds  at  work  on  the  subject,  and 
tiiey  will  return  to  tiieir  duties  witii  all  the 
energy  which  tiie  leisure  and  relaxaUon  of 
tiie  vacation  gives  to  men  able  and  wiUmg 

to  work.  .  .      ,   .  . , 

And  here  we  cannot  but  rejoice  that  the 
good  work  of  reform  will  proceed  from  the 
profession  itself.  No  law  reform  worth  one 
farthing  was  ever  made  which  did  not  pro- 
ceed from  tiie  bosom  of  the  law.  To  effect 
a  reform  in  the  law,  you  must  be  ftilly 
acquainted  with  the  grievance  intended  to 
be  remedied  -where  it  lies— how  far  it  ex- 
tends—what part  can  be  cured  by  human 
aid -and  what  is  the  necessary  fault  of  the 
system.  The  art  of  healing  consists  m 
knowing  when  you  may  safely  let  natiure 
work  tiie  cure,  and  when  you  may  properly 
interpose,  and  if  a  medicine  should  be 
given,  what  tiiat  medicine  should  be.  To 
tear  away  a  portion  of  the  law  in  ignorance 
of  the  otiier  parts ;  to  cut  off  what  seems  an 
excrescence  witiiout  knowing  exactiy  whence 
it  comes  and  how  for  it  extends,  and  hope 
tiiat  all  wiU  go  right,  is  to  do,  in  most  cases, 
'  more  harm  tiian  good.  What  is  wanted  is. 
great  knowledge  and  long  practical  expcn- 
ence,  to  trace  out  tiie  real  source  of  the  evil, 
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to  see  how  far  it  is  inseparable  from  the  sys- 
tem»  to  find  a  fitting  substitute,  and  then  to 
cut  down  upon  it^  and  extirpate  it.  It  is 
thus  that  not  only  a  safe  reform,  but  a  far 
more  extensive  reform,  may  be  made  than  by 
any  other  method.  But  to  make  it,  the 
knowledge  and  long  practical  experience 
must  exist ;  and  thus  it  is  that  we  rejoice 
that  the  reforms  of  the  Court  of  Chancery 
will  proceed  from  the  profession  itself.  And 
this  from  no  obscure  member  or  isolated  sec- 
tion of  it ;  they  will  proceed  from  its  most 
eminent  judges,  from  its  leading  counsel, 
from  its  most  intelligent  solicitors.  It  is  a 
most  fortunate  circumstance,  indeed,  for  this 
country  that  the  most  eminent  legal  minds 
in  this  country  are  now  devising  the  proper 
remedy ;  that  the  two  great  parties  in  the 
state  are  bidding  against  each  other  as  to  who 
shall  do  most  for  the  suitor ;  and  that  both 
Houses  of  Parliament  are  ready  and  willing 
to  pass  whatever  may  be  so  proposed  to  them. 
It  is  also  of  immeasurable  importance,  that 
full  power  has  already  been  granted  by  the 
legislature  under  the  late  act"  to  the  Judges 
to  deal  with  the  officers  and  machinery 
of  the  Court  as  they  may  see  fit.  This  is 
now  admitted  by  themselves.  Their  doom, 
so  far  as  they  do  not  contribute  to  the  benefit 
of  the  suitor,  is  sealed.  We  would  give  them 
ample  compensation— beds  of  down,  and  pil- 
lows of  eider ;— but  let  every  existing  office, 
whatever  be  its  name*- whether  Master,  Six 
Clerk,  Sworn  Clerk,  Examiner,  or  Registrar, 
— be  tried  by  the  test  of  its  use  to  the  sui- 
tor :  What  does  it  do  for  him  ?  Is  it  neces- 
sary to  be  done  at  all  ?  if  so,  can  it  be  done 
better  ? 

With  these  few  preliminary  remarks,  we 
for  the  present  leave  the  subject,  but  we  pur- 
pose to  return  to  it,  again  and  again,  until  we 
have  laid  before  our  readers,  in  a  condensed 
form,  all  the  existing  information  on  the  sub- 
ject as  already  given  to  the  public,  with,  as 
we  trust,  some  additional  information  of  our 
own,  and  in  doing  this  we  invite  communi- 
cations on  the  subject.  We  purpose  never 
to  abandon  it  until  we  have  seen  the  just 
wishes  of  the  profession  and  the  public  ac- 
complished. We  have  already  seen  what 
may  be  done  by  the  voice  of  the  profession, 
once  made  known,  and  let  us  persevere  and 
insist  on  being  heard,  and  we  have  no  fear 
of  the  result.  And  here  we  would  say  to 
some  more  timid  members  of  the  profession, 
who  may  fear  that  in  the  din  and  stir  about 
to  commence,  their  profits  may  suffer,  that 
we  are  quite  certain  they  are  mistaken.     If 


any  one  fact  is  more  dearly  made  out  than 
another  by  the  evidence  before  the  House  of 
Lords  last  session,  it  is  that  the  public  have 
lost  their  confidence  in  the  Court  of  Chan- 
cery ;  that  men  now  submit  to  almost  any  in- 
justice where  a  ttnall  sum  is  involved,  rather 
than  apply  to  it  at  all  for  relief;  that  even 
when  commenced,  nine  tenths  of  the  wbole^ 
nimaber  of  suits  are  compromised,  and  that 
the  present  system  is  hardly  less  ruinons  to 
the  solicitor,  who  has  his  capital  locked  up, 
than  the  suitor.  We  trust  we  have  always 
shewn  ourselves  to  be  the  friends  of  the 
profession,  and  as  such  we  say  then,  let  us 
make  the  Court  of  Chancery  a  tribunal  by 
means  of  which  a  small  sum  may  be  recover- 
ed, and  where  there  is  now  one  suitor  we 
shall  have  ten.  Let  us  have  a  machinery  that 
can  be  recommended  to  poor  and  to  rich,  and 
which  will  speedily  and  cheaply  adjust  the 
rights  of  all.  and  we  shall  see  whether  the 
profession  will  lose  by  it.  The  best  mle  as 
to  profit  is  '*  small  gains*  and  many  of  them," 
to  say  nothing  of  any  other  satisfaction 
which  would  arise  to  the  professional  man. 
On  this  therefore,  as  on  all  other  grounds,  we 
heartily  recommend  our  friends  both  in  town 
and  country,  to  prepare  for  great  changes, 
to  assist  in  them,  to  lay  themselves  out  for 
them,  and  to  leave  notlung  undone  to  effect 
them.  On  our  part,  we  will  devote  our- 
selves to  the  cause,  and  give  them  as  full  and 
speedy  information  on  the  subject  as 


*  3  &  4  Vict.  c.  91. 


PRACTICAL  POINTS   OF   OENERAL 

INTEREST. 

ASSIGNMENT  OF  UBBT. 

By  the  strict  rules  of  the  common  law,  no 
chose  in  action  could  be  assigned  or  granted 
over ;  but  this  nicety  is  now  disregarded, 
though  in  compliance  with  the  ancient 
principle,  the  form  of  assigning  a  chose  in 
action  is  in  the  nature  of  a  declaration  of 
trust,  and  an  agreement  to  permit  the  as- 
signee to  make  use  of  the  name  of  the 
assignor,  in  order  to  recover  the  possession^ 
and  therefore,  where  in  common  accepta- 
tion a  debt  is  said  to  be  assigned  over,  it 
must  still  be  sued  in  the  original  creditor's 
name,  and  our  Courts  of  Equity  will  pro- 
tect the  assignment  of  a  chose  in  action  as 
much  as  the  law  will  that  of  a  chose  in  pos- 
session, Stewart's  Blackstone,  vol.  2,p.  474. 
2d  edit.  But  to  obtain  the  rdief  of  a  Court 
of  Equity,  the  plaintiff  must  show  that  there 
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is  some  legal  bar  existing  which  prevents 
his  suing  at  law,  and  the  assignee  of  a  debt 
cannot  sue  in  a  Court  of  Equity,  unless  the 
assignor  refuses  to  allow  the  assignee  to 
sue  for  it  at  law  in  his  name,  or  has  done 
or  intends  to  do  some  act  which  will  pre- 
vent the  assignee  from  recovering  it  at  low  in 
the  assignor's  name.  This  point,  which  is  of 
considerable  practical  importance,  was  deci- 
ded by  the  ViceCfumcellor  in  the  case  of  Ham' 
mondv.  Messenger,  9  Sim.  327.  "  If  thiscas 
(said  lus  Honor)  were  stripped  of  all  special 
circumstances*  it  would  be  simply  a  bill 
filed  by  a  plaintiff  who  had  obtained  from 
certain  persons  to  whom  a  debt  was  due,  a 
right  to  sue  in  their  names  for  the  debt. 
It  is  quite  new  to  me  that  in  such  a  simple 
case  as  that,  this  Court  allows,  in  the  first 
instance,  a  bill  to  be  filed  against  the 
debtor,  by  the  person  who  has  become  the 
assignee  of  the  debt.  I  admit,  that,  if 
special  circumstances  are  stated,  and  it  is 
represented  that,  notwithstanding  the  right 
which  the  party  has  obtained  to  sue  in  the 
name  of  the  creditor,  the  creditor  will  inter- 
fere and  prevent  the  exercise  of  that  right, 
this  Court  will  interpose  for  the  purpose  of 
preventing  that  species  of  wrong  being 
done  i  and,  if  the  creditor  will  not  allow 
the  matter  to  be  tried  at  law  in  his  name, 
this  Court  has  a  jurisdiction,  in  the  first 
instance,  to  compel  the  debtor  to  pay  the 
debt  to  the  plaintiff ;  especially  in  a  case 
where  the  act  done  by  the  creditor  is  done 
in  collusion  with  the  debtor.  If  bills  of 
this  kind  were  allowable,  it  la  obvious  that 
they  would  be  pretty  frequent ;  but  I  never 
remember  any  instance  of  such  a  bill  as  this 
being  filed,  unaccompanied  by  special  cir- 
cumstances. The  only  question  then  is, 
whether,  on  this  record,  there  are  any  spe- 
cial circumstances  which  create  a  ground 
for  a  Court  of  Equity  to  entertain  the  bill 
against  the  debtor.*'  His  Honor  then  went 
through  the  special  circumstances  of  the 
case,  and  then  concluded  his  judgment. — 
"  It  seems  to  me  that  this  case  is  alto- 
gether denuded  of  those  special  circum- 
stances, the  existence  of  which  is  the  only 
ground  for  this  Court  to  lend  its  aid  to  a 
party  who,  like  the  plaintiff,  has  taken  an 
assignment  of  a  debt,  and,  consequently, 
the  demurrer  must  be  allowed." 

The  assignee  of  a  debt  must  first,  there- 
fore, sue  at  law,  unless  some  obstruction 
be  thrown  in  his  way  by  the  assignor. 


Tns 


BANKRUPTCY  AND  INSOLVENCY 

COMMISSION. 

No.  III. 


Wfi  now  resume  the  consideration  of  the 
highly  valuable  and  important  report  of  this 
commission,  and  we  shall  give  the  commis- 
sioners' statement  of  the  fiat,  and  mode  of  issu- 
ing it. 

"  Upon  the  first  introduction  of  the  bank- 
rupt law,  the  whole  jurisdiction  was  vested  in 
the  Lord  Chancellor,  and  other  great  officers 
of  state  named  in  the  statute.  The  jurisdic- 
tion was  put  in  force  upon  complaint  made  in 
writing  by  any  parties  grieved.  The  legisla* 
ture  aifterwards  authorized  the  Lord  Chan- 
cellor to  appoint,  by  commission  under  the 
great  seal,  such  discreet  persons  as  to  him 
should  seem  good,  who,  by  virtue  of  the  sta- 
tute and  of  the  commission,  took  order  and 
direction  with  the  body  and  property  of  the 
bankrupt,  for  the  payment  of  the  creditors. 
"The  object  of  the  commission  was,  to  sig- 
nify before  whom  the  bankruptcy  was  to  be 
Erosecuted,  the  prosecution  of  a  bankruptcy 
eing  considered  as  much  e^  debito  justiliee  as 
a  writ.  Before  issuing  the  commission  how- 
ever, a  practice  prevailed,  that  the  party 
grieved,  or,  in  other  words,  the  petitioning 
creditor,  should  make  an  affidavit,  that  the 
bankrupt  was  indebted  to  him,  and  to  other 
creditors,  in  the  amuunt  of  100/.  Afterwards 
by  the  statute  5  Ann,  and  by  subsequent  sta- 
tutes, in  order,  as  therein  recited,  to  prevent 
the  taking  out  commisoions  of  bankrupts  ma- 
liciously, no  commission  of  bankrupt  could 
issue,  unless  upon  the  petition  of  a  creditor  to 
whom  the  trader  owed  a  debt  of  a  certain 
amount ;  and  the  petitioning  creditor  was  re- 
quired to  make  an  affidavit  of  his  debt,  and 
give  a  bond  to  the  Lord  Chancellor  in  the  pe- 
nalty of  200/.  conditioned  for  duly  proceeding 
in  the  commission.  Thus  the  law  remained 
until  the  establishment  of  the  Court  of  Bank- 
ruptcy, when,  in  lieu  of  the  commission,  the 
Lord  Chancellor  was  empowered  to  issue  his 
fiat  authorizing  the  creditor  to  prosecute  his 
complaint  in  the  Court  of  Bankruptcy,  or  be- 
fore such  discreet  persons  as  the  Lord  Chan- 
cellor might  think  fit  to  nominate.  The  fiat  is 
still  de  jure,  and  upon  making  the  affidavit, 
and  giving  the  bond,  the  party  obtains  it  as  a 
matter  of  course.  The  right  however,  to  pro- 
secute a  fiat  is  very  much  Umitcd.  The  prac- 
tice is  as  follows.  The  petitioning  creditor,  if 
in  the  country,  makes  an  affidavit  of  his  debt 
before  a  master  extraordinary  in  Chancery, 
and  executes  a  bond :  both  are  sent  to  an 
agent  in  London.  If  the  petitioning  creditor 
reside  in  or  within  ten  miles  of  London,  ho 
must  make  an  affidavit  of  his  debt  before  a 
master  in  Chancery,  or  a  commissioner  of  the 
Court  of  Bankniptcy,  and  the  bond  must  be 
executed  at  the  bankrupt  office.    The  bond 
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and  a(fldavit  are  left  at  the  banknipt  office  for 
the  purpose  of  preparm^  the  fiat,  an  entry  is 
made  in  what  is  called  a  docket  book,  and  this 
is  called  striking  the  docket.     The  petitioning 
creditor  is  then  allowed  four  days  for  ordering 
the  fiat ;   he  is  further  allowed  fourteen  days, 
if  a  London  fiat,  and  twenty-eight  days  it  a 
country  fiat,  to  open  it.    During  this  period, 
ne  other  creditor  can  take  any  proceeding 
for  the  purpose  of  compelling  the  aistribution 
of  the  trader's  property  amongst  his  creditors. 
Sometimes  there  are  several  creditors  ready  to 
strike  a  docket ;  if  they  all  attend  at  the  same 
time,  the  right  to  the  fiat  is  decided  by  draw- 
ing  lots.    A  docket  is  often  struck  by  a  friendly 
creditor,  for  the  purpose  of  delay,  or  to  effect 
some  fraudulent  purpose.     Very  frequently  a 
fiat  is  obtained,  and  held  in  terrorem  over  the 
trader,  to  extract  from  him  something  to  the 
prejudice  of  tho  creditors  in  general.    An  affi- 
davit or  bond  upon  which  a  nat  is  issued  can- 
not be  resworn  or  re-executed,  for  the  pur- 
pose of  rectifying  an  error  in  them, — a  new 
docket    must   be    struck.    A    misdescripton 
in  the  name,  residence,  or  trading  of  the 
bankrupt  in  a  fiat,  renders  it  supersedable. 
It  may  be  further  observed,  with  respect  to 
the  bond,  that  Lord  Eldon  was  not  in  the 
habit  of  assigning  it,  and  the  reason  he  gave 
was,  that  assigning  the  bond  would  be  conclu- 
sive at  law  against   the  defendant,   without 
being  more  advantageous  to  the  party  injured, 
who  might  have  a  better  remedy  by  acrion  on 
the  case.    With  regard  to  the  affidavit,  the  pro- 
vision  in  the  act  of  parliament  respecting  this 
is  merely  directory ;  the  affidavit  was  required 
by  way  of  caution,  to  prevent  commissions 
from  being  too  hastily  issued.    As  soon  as  the 
commission  or  fiat  u  issued,  the  affidavit  is  of 
no  further  use,  it  proves  nothing ;  and  the  pe- 
titioning creditor  must  prove  his  debt,  before 
the  party  can  be  adjudicated  a  bankrupt,  in 
the  same  manner  as  if  no  previous  affidavit  had 
been  made.    There  being  now  a  permanent 
Court  for  the  prosecution  of  bankruptcies  in 
London,  and  our  intention  being  to  propose 
the  extension  of  such  Court  to  the  country, 
and  to  have  judges  acting  in  different  districts, 
we  see  no  advantage  in  requiring  the  authority 
of  the  Lord  Chancellor  (through  the  medium 
of  a  fiat)  for  the  prosecution  of  complaints  in 
a  Court  established  for  the  express  purpose  of 
receiving  and  hearing  such  complaints.     It  ap- 
pears to  us,  therefore,  that  the  affidavit,  the 
iKind,  and  the  fiat,  with  the  practice  attending 
them,  though  originally  introduced  for  a  bene- 
ficial purpose,  are  now  unnecessary  and  use- 
less.   We  are  of  opinion  that  parties  grieved 
should  make  their  complaints  direct  to  the 
Court  s  and  that  all  matters  within  the  juris- 
diction  of  the  Court  should  be  prosecuted  in 
such  form  as  the  Court  may  direct,  before  one 
or  more  of  its  judges  acting  in  the  district  in 
which  the  party  complainea  of  resides,  unless 
otherwise  ordered  by  the  Court. 

Next  as  to  tbe  Adjudication  of  Bankruptcy. 

*<  The  proceeding  to  make  a  trader  a  bank- 
rupt is  on  an  ex  pitrte  hearing.    Thus,  a  tra- 


der may  be  adjudicated  and  advertised  to  the 
world  as  a  bankrupt,  without  any  previous 
intimation ;  his  property  may  be  immediately 
seized,  his  trade  stopped,  and  he  himself  com- 
pelled to  surrender,  and  to  be  examined  as  to 
his  affairs,  Uiough  he  be  in  a  situation  to  prove 
that  he  was  not  a  debtor  of  the  person  prose- 
cuting the  fiat,  or  that  he  had  not  committed 
any  act  of  bankruptcy,  or  had  never  been  s 
trader  within  the  meaning  of  the  bankrupt 
law.    The  only  remedy  in  such  a  case  is  by 
petition  to  the  Court  of  Review,  or  by  an  ac- 
tion at  law.    Either  of  these,  as  compared 
with  the  proceeding  by  which  an  adjudication 
is  obtained,  is  expensive  and  slow,  whilst  the 
trader  may  not  only  be  ruined  in  credit,  but, 
all  his  property  being  taken  frona  him,  he  is 
without  any  pecuniary  means  of  seeking  re- 
dress, except  what  he  may  be  able  to  obtain 
from  friemU.    This  state  of  the  law  requires 
some  remedy,  but  we  consider  it  to  be  essential 
to  the  interests  of  creditors,  that  the  property 
of  the  alleged  bankrupt  should  be  secured  in 
the  first  instance  upon  proof  and  adjudication 
of  the  bankruptcy.  As,  however,  this  proceed- 
ing is  so  summary,  we  are  of  opinion  that, 
wherever  the  adjudication  has  been  made  ex 
parte,  the    alleged  bankrupt,  before   be    i» 
advertised,  should  have  a  certun  hot  a  short 
time  for  contesting  the  adjudication  before 
the  tribunal  which  pronounced  it,  by  a  pro- 
ceeding  as  summar>'  as  that  by  which  the  ad- 
judication wasobtuned,  and  at  as  little  expense 
as  possible.    Instead,  therefore,  of  advertising 
the  adjudication  forthwith,  as  at  present,  wc 
propose  that  a  certain  number  of  days  should 
elapse  before  the  same  be  advertised,  but  that 
a  copy  of  the  adjudication  under  the  seal  of 
the  court  should  be  forthwith  served  upon  the 
bankrupt,  or  left  at  his  last  or  most  usual 
place  of  abode,  or  of  trade,  and  that,  upon  the 
application  of  the  bankrupt,  within  such  limited 
time,  a  sitting  should  be  appointed  for  hearing 
the  petitioning  creditor  and  his  evidence  ui 
support  of  the  adjudication,  and  the  iMinkrupt 
and  his  evidence  against  it;  and  if  upon  hear- 
ing the  parties  ana  their  evidence,  it  appear  to 
the  satisfaction  of  the  Court,  that  any  of  the 
requisites  are  wanting  to  support  such  adjudi- 
cation, the  same  should  be  reversed :    that 
forthwith,  or  as  soon  as  may  be,  after  the  ex- 
piration of  the  allowed  time  (if  the  adjudica- 
tion be  not  then  reversed,  or  under  bearing 
for  that  purpose)  or  sooner,  with  the  consent 
of  the  bankrupt,  notice  of  such  adiudication 
should  be  given  in  the  gazette,  and  the  sittings 
appointed  for  the  bankrupt  to  surrender  and 
conform.    At  present,  a  bankrupt,  who  has 
done  no  act  amounting  to  acquiesence.  niiiy 
bring  an  action  at  any  time  against  his  assig- 
nees to  try  the  validity  of  the  fiat.    So  also  a 
Eerson  claiming  adversely  to  the  assignees,  if 
e  has  not  admitted  their  tide,  may  at  any  time 
bring  an  action  against  them,  and  dispute  the 
validity  of  the  fiat. 

"The  only  provisions  affecting  actions  by  a 
bankrupt  against  his  assignees  are,— The  44tii 
section,  6  Geo.  4,  c  16.  which  limits  the  time 
for  actions  to  be  brought  to  three  months,  if 
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brought  for  acts  directed  by  the  statute  and 
dooe  erroneously,  but  this  section  does  not 
apply  to  acts  done  by  virtue  of  the  assi^ees' 
ownership  of  the  estate  of  the  bankrupt.  The 
90th  section,  6  Geo.  4,  c.  1 6,  by  which  no  proof 
is  required,  at  the  trial,  of  the  petitioninfi^  cre« 
ditor's  debt,  or  of  the  trading,  or  act  of  bank- 
ruptcy, unless  notice  be  given  by  the  other 
party,  that  he  intends  to  dispute  some,  and 
which  of  such  matters.  And  the  17th  section, 
1  &  2  W.  4,  c.  56,  which,  after  a  proceeding 
by  the  bankrupt  to  reverse  the  adjudication  in 
manner  pointed  out  by  that  section,  makes  the 
adjudication,  or,  if  an  issue  were  ordered,  the 
verdict  on  such  issue,  if  not  set  aside,  conclu* 
sive  evidence  as  agunst  the  bankrupt,  the  pe- 
titioning creditor,  the  assignees,  and  persons 
cluming  under  them,  and  persons  indebted  to 
the  bankrupt's  estate,  that  the  party  was,  or 
was  not  a  bankrupt  at  the  date  of  the  adjudi- 
cation. 

The  only  provinons  affecting  actions  agmmt 
assigTiees  by  penone  clttimingr  adversely  to  them, 
are, — ^the  44th  section,  6  Geo.  4,  c.  16.  in  cer- 
tain cases  before-mentioned.  And  the  90th 
section,  6  Geo.  4,  c.  16,  requiring  notice  of 
the  plaintiflT's  intention  to  dispute  the  petition- 
ing creditor's  debt,  trading,  or  act  of  bank- 
ruptcy as  above  stated. 

Many  instances  have  occurred,  where  actions 
have  been  brought  to  dispute  the  validity  of 
bankruptcies,  many  years  after  the  adjudica- 
tion, and  after  the  estates,  or  the  bulk  of  them, 
have  been  divided,  and  where  the  witnesses  to 
prove  the  requisites  to  support  the  bankruptcv 
could  not  be  found.  This  is  an  evil  wnicn 
calls  for  a  remedy.  We,  therefore,  propose 
that  if  the  bankrupt  consent  to  the  aajuoica- 
tion,  or  do  not,  within  a  certain  period  after 
notice  of  the  adjudication,  dispute  the  bank- 
ruptcy by  appeal  or  by  action  at  law,  the 
adjudication  should  be  conclusive  against  him, 
and  also  against  all  persons  whom  lie  himself 
might  have  sued,  had  he  not  been  adjudged 
bankrupt  We  further  propose  that,  in  ac- 
tions at  law,  or  suits  in  equity,  against  an 
assignee,  no  proof  should  be  required  at  the 
trial,  or  hearing,  of  the  petitioning  creditor's 
debt,  trading,  or  act  of  bankruptcv,  unless  the 
declaration  lie  delivered  or  bill  nled  wiihin  a 
certain  period  after  the  cause  of  action  accrue 
against  such  assignee,  and  notice  also  be  given 
by  the  other  party  (as  is  now  required  by  the 
90th  and  91st  sections  of  the  5  Geo.  4,  c.  16) 
of  his  intention  to  dispute  some  and  which  of 
such  matters.  Much  evil  has  arisen  from  the 
doctrine,  that  an  act  of  bankruptcy,  once 
committed,  may  be  made  the  foundation  of  a 
commission  or  fiat  at  any  subsequent  period, 
however  remote,  provided  only  that  there  be 
an  antecedent  debt  due  to  the  petitioning  cre- 
ditor. We  therefore  propose  that  no  adjudi- 
cation of  bankruptcy  shall  be  founded  on  any 
act  committed  more  than  twelve  months  before 
the  date  of  such  adjudication. 


CHANGES  IN  THE  LAW. 

IN  TBX  LATB  SESSION  OF  PARLIAMSNT. 


No.  XXI. 

MOTICB  OP  ELBCTT0N8. 

3  &  4  Vict.  c.  81. 

An  Act  to  define  the  Notices  of  Electiont  of 
Members  to  nerve  in  PnrUamewt  for  Citiee, 
Towns,  and  Boroughs  in  England, 

\Jth  August,  1840.] 

1 .  in  cities,  towns,  ffc,  the  sheriff  or  other 
officer  shall  proceed  to  election  within  eifht 
days  ^fter  receiving  the  writ,  giving  three  clear 
days'  no/fc^.— Whereas  it  is  expedient  to  es- 
tablish the  same  form  of  notice  tor  elections  of 
members  to  serve  in  parliament  in  all  cities, 
towns,  and  boroughs  in  England:  be  it  en- 
acted by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  that  in  every  city  or 
town  in  England  being  a  county  of  itself,  and 
in  every  borough,  town  corporate,  port,  or 
place  in  England  returning  or  contributing  to 
return  a  member  or  members  to  serve  in  par- 
liament, the  sheriflf  or  other  officer  to  whom 
the  duty  of  giving  such  notice  belongs  shall 
proceed  to  election  within  eight  days  after  the 
receipt  of  the  writ  or  precept,  giving  three 
clear  days'  notice  at  least  of  the  day  appointed 
for  the  election,  exclusive  of  both  the  day  of 
proclamation,  and  the  day  appointed  for  the 
election. 

2.  Act  may  he  amended,  ^v.— And  be  it  en- 
acted, that  this  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  session  of  par<- 
liamenr. 


No  xxir. 

ARBBBT  ABOLITION  ACT  AMBNDMBNT. 

3  &  4  Vict.  C.  82. 

An  Act  for  further  amending  the  act  for 
abolishing  Arrest  on  Mesne  Process  in  civil 
Actions,  [7th  August  1840.] 

1  4"  2  f^ct,  c.  1 10.  Provisions  of  recited 
act  as  to  property  of  judgment  debtors  defined 
and  extended — Whereas  by  an  act  passed  in 
the  second  year  of  the  reign  of  her  Majesty, 
intituled  "An  Act  for  abolishing  Arrest  on 
Mesne  Process  in  Civil  Actions,  except  in  cer- 
tain Cases;  for  extending  the  Remedies  of 
Creditors  against  the  Property  of  Debtors; 
and  for  amending  the  Laws  for  the  Relief  of 
Insolvent  Debtors  in  England,"  it  was  amongst 
other  things  enacted,  that  if  any  person  against 
whom  any  judgment  should  have  been  entered 
up  in  any  of  her  Majesty's  superior  courts  at 
Westminster  should  have  any  government  stock, 
funds,  or  annuities,  or  any  stock  or  shares  of 
or  in  any  public  company  in  England  (whether 
incorporated  or  not),  standing  m  his  name  in 
his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him,  it  should  be  lawful  for  a  judge 
of  one  of  the  superior  Courts,  on  the  applica- 
tion of  any  judgment  creditor,  to  order  that 
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Bucbatock,  foods,  annuities,  or  shares,  or  snch 
of  them,  or  such  part  thereof  respectively,  as 
he  should  think  fit,  should  stand  charged  with 
the  payment  of  the  amount  for  which  judgment 
should  have  been  so  recovered,  and  interest 
thereon,  and  such  order  should  entitle  the 
judgment  creditor  to  all  such  remedies  as  he 
would  have  been  entitled  to  if  such  charge  had 
been  made  in  his  favour   by  the  judgment 
debtor ;  provided  that  no  proceedings  should 
be  taken  to  have  the  benefit  of  such  charge 
until    after    the    expiration    of  six  calendar 
months  from  the  date  of  such  order:   and 
whereas  doubts  have  been  entertained  whether 
the  said  provisions  extend  to  the  cases  herein- 
after mentioned :  Now  therefore  be  it  declared 
and  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords'  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  the 
aforesaid  provisions  of  the  said  act  shall  be 
deemed  and  taken  to  extend  to  the  interest  of 
any  judgment  debtor,  whether  in  possession, 
remainder,  or  reversion,  and  whether  vested  or 
contingent,  as  well  in  any  such  stocks,  funds, 
annuities,  or  shares  as  aforesaid  as  also  in  the 
dividends,  interest,  or  annual  produce  of  any 
such  stock,  funds,  annuities,  or  shares ;  and 
whenever  any  such  judgment  debtor  shall  have 
any  estate,  right,  title,  or  interest,  vested  or 
contingent,  in  possession,  remainder,  or  rever- 
sion, in,  to,  or  out  of  any  such  stocks,  funds, 
annuities,  or  shares  as  aforesaid  which  now  are 
or  shall  hereafter  be  standing  in  the  name  of 
the  Accountant  General  of  the  Court  of  Chan- 
cery, or  the  Accountant  General  of  the  Court 
of  Exchequer,  or  in,  to,  or  out  of  the  divi- 
dends, interest,  or  annual  produce  thereof,  it 
shall  be  lawful  for  such  judge  to  make  any 
order  as  to  such  stock,  funds,  annuities,  or 
shares,  or  the  interest,    dividends,  or  annual 

Eroduce  thereof  in  the  same  way  as  if  the  same 
ad  been  standing  in  the  name  of  a  trustee  of 
such  judgment  debtor :  Provided  always,  that 
DO  order  of  any  judge  as  to  any  stock,  funds, 
annuities,  or  shares  standing  in  the  name  of 
the  Accountant  General  of  the  Court  of  Chan- 
cery or  the  Accountant  General  of  the  Court 
of  Exchequer,  or  as  to  the  interest,  dividends, 
or  annual  produce  thereof,  ihaU  prevent  the 
Governor  and  Company  of  the  Bank  of  Eng- 
land, or  any  public  company,  from  permitting 
any  transfer  of  such  stocks,  funds,  annuities, 
or  shares,  or  payment  of  the  interest,  dividends, 
or  annual  produce  thereof,  in  such  manner  as 
the  Court  of  Chancery  or  the  Court  of  Exche- 
quer respectively  may  direct,  or  shall  have  any 
greater  effect  than  if  such  debtor  had  charged 
such  stock,  funds,  annuities,  or  shares,  or  the 
interest,  dividends,  or  annual  produce  thereof, 
in  favour  of  the  judgment  creditor,  with  the 
amount  of  the  sum  to  be  mentioned  in  any 
such  order. 

2.  No  judgment^  decree,  Sec,  to  affect  real 
estate,  until  memorandum  le/t  with  the  Senior 
Master  of  the  Common  Pleas, — And  whereas 
it  was  by  the  said  act  further  enacted,  that  no 
judgment  of  any  of  the  Superior  Courts  of 


Common  Law  at  Westminster^  nor  any  decree 
or  order  in  any  Court  of  Equity,  nor  any  rule 
of  a  Court  of  Common  Law,  nor  any  order  in 
bankruptcy  or  lunacy,  should  by  virtue  of  the 
said  act  afiect  any  lands,  tenements,  or  here- 
ditaments, as  to  purchasers,  mortifagees,  or 
creditors,  unless  anduntil  such  a  memorandum 
or  minute  as  therein  mentioned  should  be  left 
with  the  senior  master  of  the  Court  of  Common 
Pleas  at  Westminster:  And  whereas  doubu 
have  been  entertained  whether  a  purchaser, 
mortgagee,  or  creditor,  having  notice  of  any 
such  judgment,  decree,  order,  or  rule  as  afore- 
said, would  not  in  eqiuty  be  affected  thereby, 
notwithstanding  such  a  memorandum  or  mi- 
nute of  the  same  as  in  the  said  act  is  mentioned 
may  not  have  been  left  with  the  senior  master 
of  the  said  Court  of  Common  Pleas ;  be  it 
therefore  further  declared  andenacted,  that  no 
such  judgment,  decree,  order  or  rule  as  afore- 
said shall  by  virtue  of  the  said  act  affect  any 
lands,  tenements,  or  hereditaments,  at  law  or 
in  ^uity,  as  to  purchasers,  mortgagees,  or 
creditors,  unless  and  until  such  a  memorandum 
or  minute  as  in  the  said  act  in  that  behalf  men- 
tioned shall  have  been  left  with  the  senior 
master  of  the  said  Court  of  Common  Pleas  at 
Westminster;  any  notice  of  any  such  judgment, 
decree,  order,  or  rule  to  any  such  purchaser, 
mortgagee,  or  creditor  in  anywise  notwith- 
standing. 


No.  XXIIL 

USURY  ON  BILLS. 

.3  &  4  Vict.  c.  83. 

An  act  to  continue^  until  the  first  day  o/Janu* 
ary  one  thousand  eight  hundred  and  fwty 
three,  an  act  of  the  last  ses/tion  uf  PtsrUa-^ 
ment^far  amending  and  estendiftg  the  pro- 
visions  of  an  act  of  the  first  year  of  her 
present  Majesty,  for  eaempting  certain 
bills  of  exchange  and  promissory  notes  from 
the  operation  of  the  laics  relating  to  Usury. 
^  .  11  th  August,  1 840. J 

2  4-3  net,  c.  37.  Recited  act  continued 
until  \st  Jan,  1 84 3.— Whereas  an  act  was  pas- 
sed in  the  second  and  thu-d  years  of  her  pre- 
sent  Majesty,  intituled  "an  act  to  amend  and 
extend  until  the  first  day  of  January  one  Ihou- 
sane  eight  hundred  and  forty-two,  the  provi- 
sions of  an  ^ci  of  the  first  year  of  her  present 
Majesty,  for  exempting  certain  bills  of  ex- 
change and  promissory  notes  from  the  opera- 
tion of  the  laws  relating  to  usury  :*•  And 
whereas  the  duration  of  the  said  recited  act 
was  limited  to  the  first  day  of  January  one 
thousand  eight  hundred  and  forty-two,  and  it 
is  expedient  that  the  same  should'be  continued 
for  a  longer  period :  ^t  it  therefore  enacted 
by  the  Queen's  most  excellent  Mi^esty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiri- 
tual and  temporal,  and  Commons,  in  this  pre- 
sent  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  the  said  recited  act  shall 
be  continued  until  the  first  of  January  one 
thousand  eight  hundred  and  forty-three. 
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No.  XXIV. 

MBTROPOLITAN  POLICE  J98TICB8. 

3  &  4  Vict.  c.  84. 

j4^  Act^or  better  defining  the  powers  of 
Justices  within    the    Metropolitan    Police 
District.  [7M  August  1840.] 

^2  &  3  Fict,  c.  47.  Repeal  o/2^3  Hot.  c. 
47,  ss,  75.  76.  Limiting  number  of  magis- 
irtUes, — Whereas  by  an  act  passed  in  the 
last  session  of  parliament,  intituled  "An 
act  for  further  improving  the  police  in  and 
near  the  metropolis,"  it  is  among  other  things 
enacted,  that  in  the  construction  of  that  act 
the  word  *'  magistrate  "  shall  be  taken  to  in- 
clude every  justice  of  the  peace  acting  in  and 
for  any  part  of  the  metropolitan  police  district 
for  wbicn  no  police  court  shall  be  established, 
and  that  if  any  offence  against  that  act  shall 
have  been  committed  or  the  offender  appre- 
hended in  any  part  of  the  metropolitan  police 
district  for  which,  no  police  court  shall  be 
established  as  aforesaid,  the  matter  of  such 
complaint  may  be  also  heard  and  determined 
by  any  two  or  more  justices  acting  in  and  for 
the  counW  in  which  the  offence  was  committed 
or  the  offender  apprehended;  and  it  is  ex- 

Cedient  that  the  meaning  of  these  enactments 
e  more  clearly  expressed,  and  that  further 
provision  be  made  for  defining  the  divisions 
for  which  police  courts  are  established  within 
the  metropolitan  police  district :  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  j 
with  the  advice  and  consent  oi  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this 
present  parliament  assembled,  and  by  the  au- 
thority of  the  same,  that  so  much  of  the  said 
act  as  is  hereinbefore  recited  shall  be  repealed. 

2.  Queen  in  council  may  constitute  police 
court  divisions^  and  define  and  alter  their  extent 
and  number.  Limiting  number  of  magis- 
irmtes. — .^nd  be  it  enacted.  That  it  shall  be 
lawful  for  her  Majesty,  with  the  advice  of 
her  Privy  Council,  from  time  to  time  to  con- 
stitute within  the  metropolitan  police  district 
so  many  police  court  divisions  as  to  her  Majes- 
ty shall  seem  fit,  and  to  define  the  extent 
thereof,  and  from  time  to  time  to  alter  the 
number  and  extent  of  such  police  court  divi- 
sions,  and  to  assign  a  division  to  each  of  the 
police  courts  already  established,  and  to  estab- 
fiah  a  police  court  for  each  of  the  other  divi- 
sions: provided  always,  that  nothing  in  this 
act  contained -sfai^  be  construed  to  restrain 
the  police  magistrates  appointed  to  the  said 
courts  from  acting  in.  alt  places  within  the 
limits  of  their  commissions  as  fully  in  all  res- 
pects as  if  this  act  had  not  been  made ;  and  be 
it  further  provided,  that  there  shall  not  be 
more  than  twenty-seven  magistrates  appointed 
to  execute  the  duties  ot  justices  of  the  peace 
at  the  said  courts. 

3.  So  much  o/2  6t  3  Vict,  c,  71,  as  requires  the 
daify  attendance  of  a  police  magistrate  at  the 
Courts  to  apply  only  to  those  Courts  already  es- 
tablished.— ^And  whereas  b^  an  act  passed  in  the 
last  session  of  parliament,  intituled  An  act  for 
rejrulatin^  the  police  courts  in  the  metropolis, 
it  IS  provided  tnat  one  of  the  magistrates  ap- 
pointed to  the  said  courts  shall  attend  on  every ' 


day  (except  as  therein  excepted)  at  each  of  the 
police  courts  established  or  to  be  established 
within  the  metropolitan  police  district :  and 
whereas  the  business  of  a  police  court  in 
the  outer  parts  of  the  metropolitan  police 
district  will  not  require  the  daity  attend- 
ance of  one  of  the  said  magistrates  ;  be  it 
enacted,  that  so  much  of  the  last- recited  act 
as  requires  the  daily  attendance  of  one  of  the 
said  magistrates  at  each  of  the  said  courts 
shall  be  taken  to  apply  only  to  the  police  courts 
now  established  in  oow-Street,  and  in  the  pa- 
rishes of  Saint  Margeret  Westminster,  Saint 
James  Westminster,  Saint  Mary-le-bone,  Saint 
Andrew  Holborn,  2>aint  Leonard  Shoreditch, 
Saint  Mar)r  Whitechapel,  and  Saint  John  of 
Wapping,  in  the  county  of  Middlesex,  and 
Saint  Saviour  in  the  county  of  Surrey,  and  shall 
continue  to  apply  to  the  said  courts,  where- 
soever they  may  from  time  to  time  be  holden  or 
removed  to  within  the  metropolitan  police  dis- 
trict. 

4.  Police  magistrates  may  be  ordered  to  attend 
at  other  courts. — And  be  it  enacted,  that  it  shall 
be  lawful  for  her  Majesty,  if  she  shall  think  fit, 
with  the  advice  of  her  privy  council,  to  order 
that  a  police  magistrate  or  magistrates  shall  at- 
tend regularly  at  any  police  court  or  courts 
hereafter  to  be  established,  either  daily  or  on 
such  days  and  times  as  her  Maiesty,  bv  the  ad- 
vice aforesaid,  shall  order ;  and  it  shall  be  law- 
ful for  her  Majesty,  from  time  to  time,  with  the 
advice  aforesaid,  to  alter  or  rescind  any  such 
order. 

6.  Orders  in  council  to  be  published  in  the  Gu" 
zette. — ^And  be  it  .enacted,  that  every  order  in 
council,  either  for  constituting  or  altering  a 
police  court  division,  or  for  assigning  a  division 
to  the  police  courts  already  established,  or  for 
establishing  or  removing  a  police  court,  or  for 
ordering  the  regular  attendance  of  a  police 
magistrate  or  magistrates  at  any  police  court  or 
courts,  or  for  altering  or  resciading  any  such 
order,  shall  be  publuhed  in  the  Lonjlon  Ga- 
zette, and  shall  take  effect  from  the  time  ap- 
pointed far  that  purpose  by  the  said  order. 

6.  Any  two  justices  may  act  with  the  authori* 
tyofa  police  magistrate.  Proviso. — And  be  it 
enacted,  that  any  two  justices  of  the  peaoe 
having  jurisdiction  within  the  metropolitan 
police  district  shall  have,  while  sitting  together 
publicly  in  the  court  or  room  used  lor  holding 
special  or  petty  sessions  of  the  peace  in  any 
part  of  the  said  district  within  the  limits  of 
their  commission,  except  in  the  divisions  to  be 
assigned  to  the  police  courts  already  established, 
and  any  two  justices  of  the  peace  for  the  city 
of  London  and  the  liberties  thereof,  having 
jurisdiction  within  the  city  of  London  and  the 
liberties  thereof,  shall  within  the  said  city  of 
London  and  the  liberties  thereof,  have  all  the 
powers,  privileges  and  duties  which  any  one 
ma^trate  of  the  said  police  courts  has  while 
siitmg  in  one  of  the  said  courts  by  the  two 
recited  acts  of  the  last  session  of  parliameut  or 
either  of  them :  provided  always,  that  whenever 
a  new  police  court  shall  have  been  established 
within  the  metropolitan  police  district,  and  a 
division  assigned  to  such  court  as  aforesaid. 
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luch  Justices  shall  not  aet  in  that  division,  in 
the  execution  of  the  two  said  acts  or  either  of 
them,  elsewhere  than  at  such  court ;  and  that 
at  every  police  court  at  which  the  regular  at- 
tendance of  a  police  magistrtte  shall  have  been 
ordered  by  her  Majesty  as  herein-before  pro- 
vided, the  police  magistrate  while  present  in 
such  court  shall  act  as  the  sole  magistrate 
thereof. 

7.  Applieation  qf  recited  act  as  to  the  emphy^ 
ment  of  clerks. — ^And  be  it  enacted,  that  so 
much  of  the  last-recited  act  as  provides  that  no 
clerk  in  any  of  the  police  courts  shall  hold  or 
have  any  other  office  or  employment  whatso- 
«ver,  except  as  therein  excepted,  shall  be  taken 
to  apply  only  to  the  police  courts  now  esta- 
blished. 

8.  F&rm  of  recogjuzance,  information,  and 
conviction. — And  be  it  declared  and  enacted, 
that  every  recognizance  taken  at  any  station 
house  of  the  metropolitan  police  force,  situated 
in  a  division  in  which  a  police  ma^trate  is  not 
in  daily  attendance  shall  be  conditioned  for  the 
appearance  of  the  person  thereby  bound  before 
the  magistrate  or  the  justices  acting  in  the  di- 
vision, at  his  or  their  next  sitting ;  and  every 
such  recognizance  shall  be  returned  to  the 
magistrate  or  justices  present  at  the  time  and 
place  where  the  party  is  bound  to  appear ;  and 
when  the  information  is  lud  or  the  conviction 
had  before  two  justices,  the  forms  given  in  the 
schedule  annexed  to  this  act  may  be  used  in- 
stead of  the  forms  of  information  and  convic- 
tion provided  by  the  last  recited  act. 

9.  Extension  of  power  to  enUtrge  prieonerM  on 
ecognizance, — And  be  it  enacted,  that  when* 

ever  any  person  shall  be  charged  before  any 
police  magistrate  or  before  any  two  justices,  at 
any  police  court  within  the  metropolitan  police 
distnct,  with  any  felony  or  misdemeanor  for 
which  he  is  liable  to  be  committed  to  take  his 
trial  at  the  assizes  to  be  holden  for  any  of  the 
counties  of  Essex,  Hertford,  Kent,  or  Surrey, 
it  shall  be  lawful  for  such  police  magistrate  or 
for  such  justices,  tf  he  or  they  respectively  shall 
think  fit,  to  suffer  such  person  to  go  at  large 
upon  a  recognizance  conditioned  for  surren- 
dering himself  to  take  his  trial  at  such  assizes, 
in  like  manner  as  such  recognizance  may  be 
taken  for  his  surrender  to  take  his  trial  at  the 
central  criminal  court,  in  cases  where  he  is 
liable  to  be  committed  for  trial  at  the  central 
crimmal  court;  and  every  such  recognizance 
shall  be  within  all  the  provisions  of  the  last  re- 
cited act  relating  to  recognizances  for  surren- 
dering to  be  tried  at  the  central  criminal  court. 

10.  Militia  ballotting  lists  to  be  made  out  hy 
police  constablet,  42  G.  3.  c.  90.— And  be  it 
enacted,  that  after  the  passing  of  this  act  all  pro- 
ceedings within  the  metropoUtan  police  district 
relating  to  the  serving  of  notices,  and  the  pro- 
curing and  making  out  of  the  returns  of  the 
persons  liable  to  serve  in  the  militia,  and  the  pre- 
paring and  making  out  of  the  lists  of  the  persons 
liable  to  be  ballotted  for  the  militia,  and  all  other 
things,  by  an  act  passed  in  the  forty-second 
year  of  the  reign  of  King  George  the  third,  in- 
tituled "  an  act  for  amending  the  laws  relating 
to  the  militia  in  England,  and  for  augmenting 


the  militia,''  or  by  anv  other  act  relatiiig  to  the 
militia,  directed  to  be  done  by  the  high  and 
other  constables  for  the  time  being,  ahall  be 
done  within  the  said  district  by  the  constables 
of  the  metropolitan  police  force,  or  by  such  of 
them  as  shall  be  from  Ume  to  dme  specially 
appointed  for  that  purpose  by  the  commis- 
sioners of  police. 

il.  Penalty  for  obtaining^  money  hw  ibremteu" 
ing  information, — And  be  it  ena^ed,  that  any 
person  who  shall  obtain  any  sum  of  money  or 
other  reward  from  any  person  within  the  me- 
tropolitan police  district  by  threatening  itirectly 
or  mdirectly,  to  lodge  any  information  or  make 
any  complamt  before  any  ma^trate,  justice  or 
justices,  for  any  misdemeanor,  or  as  an  indvce- 
ment  for  forbearing  to  lav  such  information  or 
make  such  complaint,  shall,  on  conviction  of 
the  offence  before  one  of  the  police  magisi rates, 
or  before  any  two  justices  off^  the  peace,  either 
by  his  own  confession  or  by  the  oath  of  any 
credible  witness,  be  liable  to  a  penalty  not  more 
than  ten  pounds. 

12.  j4ppeal  to  the  police  magietnttes  from 
proceedings  at  the  leet  concerning  weights  msd 
measures, — And  be  it  enacted,  that  all  persons 
who  may  think  themselves  aggrieved  by  any 
presentment  or  proceeding  ofany  leet  jary  or 
court  leet  for  any  hundred  or  manor  within  the 
metropolitan  police  district,  or  of  any  person 
or  persons  appointed  at  any  such  court  leet, 
with  respect  to  examining  or  regulating,  seis- 
ing, breaking,  or  destroying,  any  weights,  ba- 
lances,  or  measures,  may  within  fourteen  ilaya 
next  after  such  presentment  or  proceeding, 
appeid  to  any  one  of  the  magistrates  of  the 
metropolitan  police  courts,  first  giving  seven 
days'  notice  in  writing  of  such  intention  to  ap- 
peal, and  of  the  grounds  and  nature  thereof,  to 
the  steward  of  the  court,  or  to  such  other  party 
against  whom  the  complaint  is  intended  to  be 
made,  and  forthwith  after  such  notice  entering 
into  a  recognizance  before  one  of  the  said  ma* 
gistrates,  conditioned  to  try  the  appeal,  and 
abide  the  order  and  award  of  the  court  thereon : 
and  the  magistrate  attending  at  the  court  to 
which  the  appeal  shall  be  brought  shall  appoint 
a  time  for  the  hearing  of  such  appeal,  and  the 
magistrate  by  whom  the  appeal  shall  be  heard 
may,  if  he  see  cause,  mitigate  any  penalty  or 
forteiture,  and  may  order  any  monev  to  be  re- 
turned which  may  have  been  leviea  in  pursu- 
ance of  such  presentment  or  proceeding,  and 
also  any  further  satisfaction  to  be  made  to  the 
party  injured  as  he  shall  judge  reasonable,  and 
also  costs  to  be  pud  to  the  j^utv  aggrieved,  the 
said  satisfaction  and  costs  to  be  paid  by  the 
steward  of  thesiud  court  out  of  the  first  monies 
coming  to  his  hands,  \mnf  the  prodace  of  any 
fines  imposed  by  the  leet  jury ;  and  it  ahall  not 
be  lawful  to  distrain  or  proceed  in  any  manner 
for  the  recovery  of  any  fine  or  amerciament 
imposed  by  any  such  court  leet,  or  asseaaed  by 
any  such  jury,  against  which  notice  of  such 
appeal  shtui  nave  been  fpven,  until  after  the 
juagment  or  order  of  the  magistrate  upon  the 
appeal,  and  then  only  for  so  much  aa  ahall  be 
allowed  upon  such  appeal. 

13.  Giving  possessum  of  deserted  prewuses. 
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47.-*And  be  it  enacted,  that  after  the  passinfi^ 
of  this  act  none  of  the  police  magistrates  within 
the  metropolitan  police  district  shall  be  re- 
quired to  ^o  upon  any  deserted  lands,  tene- 
ments, or  nereditaments,  for  the  purpose  of 
viewing  the  same  or  affixing  any  notices  thereon, 
or  of  putting  the  landlord  or  landlords,  lessor  or 
lessors  into  the  possession  thereof,  under  the 
provisions  of  an  act  passed  in  the  eleventh  year 
of  the  reign  of  king  George  the  Second,  intitu- 
led "  An  act  for  the  more  effectual  securing  the 
payment  of  rents,  and  preventing  frauds  bv 
tenants,"  or  of  an  act  passed  in  the  fi  Ay-seventh 
year  of  the  reign  of  Kin^  George  the  I'hird, 
for  lUtering  the  last-recited  act,  but  that  in 
every  case  within  the  metropolitan  police  dis- 
trict, in  which  by  the  said  acts  or  either  of  them 
two  justices  are  authorized  to  put  the  landlord 
or  lessor  into  the  pessession  of  such  deserted 
premises,  it  shaUbe  lawful  for  one  of  the  police 
magistrates,  upon  the  request  of  the  lessor  or 
landlord,  or  his  or  her  bailiff  or  receiver,  made 
in  open  court,  and  upon  proof  given  to  the 
sa^sfactioo  of  such  magistrate  of  the  arrear  of 
rent  and  desertion  of  the  premises  by  the  tenant 
as  aforesaid,  to  issue  his  warrant,  directed  to 
one  of  the  constables  of  the  metropolitan  police 
Ibrce,  requiring  him  to  go  upon  and  view  the 
premises,  and  to  affix  thereon  the  like  notices 
as  under  the  said  acts  or  either  of  them  are  re- 
quired to  be  affixed  by  two  justices  of  the  peace; 
and  upon  the  return  of  the  warrant,  ana  upon 
proof  being  given  to  the  satisfaction  of  the 
magistrate  before  whom  the  warrant  shall  be 
returned  that  it  has  been  duly  executed,  and 
that  neither  the  tenant  nor  any  person  on  his 
or  her  behalf  has  appeared  and  paid  the  rent  in 
anrear,  and  that  there  is  not  sufficient  distress 
upon  the  premises,  it  shaU  be  lawful  for  such 
magistrate  to  issue  his  warrant  to  a  constable 
of  the  metropolitan  police  force,  requiring  him 
Co  put  the  landlord  or  lessor  into  the  possession 
of  the  premises ;  and  every  constable  to  whom 
any  such  warrant  shall  be  directed  shall  duly 
execute  and  return  the  same,  subject  to  the 
provisions  contained  in  an  act  passed  in  the  last 
session  of  parliament,  intituled  "an  act  for 
further  improring  the  police  in  and  near  the 
metropolis,''  as  to  the  execution  of  warrants 
directed  to  constables  of   the   metropolitan 
police  force  s  and  upon  the  execution  of  such 
second  warrant  the  lease  of  the  premises  to 
such  tenant,  as  to  any  demise  therein  contained 
only,  shall  thenceforth  be  void. 

14.  Norse  and /ttot  patrol  and  Thames  police 
declared  within  the  provision /or  superannuation 
allowances.  2  4*3  Plct.  c.  47.— And  be  it  de- 
clared and  enacted,  that  the  men  belonging  to 
the  horse  and  foot  patrol  formerly  acting  under 
the  authority  of  the  chief  magistrate  of  the  pub- 
lic office  in  Bow  Street,  or  to  the  Thames  police, 
but  not  belonging  to  the  metropolitan  police 
force,  shall  be  entitled,  when  completely  dis- 
abled by  bodily  injury  or  worn  out  hj  length  of 
service,  to  receive  such  superannuation  allow- 
ances as  shall  be  directed  by  one  of  her  M ly  esty's 
principal  secretaries  of  state,  which  allowances 
shall  be  pidd  out  of  the  sums  which  by  an  act 


passed  in  the  last  session  of  parliament,  inti- 
tuled "  an  act  for  further  improving  the  police 
in  and  near  the  metropolis,"  are  authorized  to 
be  issued  out  of  the  consolidated  fund  for  the 
payment  of  superannuation  allowances  to  the 
surveyors  and  constables  therein  specified. 

15.  London  justices  to  have  same  powers  as 
metropolitan  justices. — And  be  it  enacted,  that 
any  two  justices  of  the  peace  for  the  city  of 
London  and  the  liberties  thereof,  having  juris- 
diction within  the  city  of  Loudon  and  the 
liberties  thereof,  shall,  within  the  said  city  of 
London  and  the  liberties  thereof,  have  all  the 
powers,  privileges,  and  duties  which  any  two 
justices  of  the  peace  havmg  jurisdiction  within 
the  metropolitan  police  district  have  within 
the  metropolitan  police  district  by  virtue  of 
this  act. 

16.  Act  mag  be  amended^  ^. — And  be  it 
enacted,  that  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session 
of  Parliament. 

SCHEDULE. 

Form  of  Ijtformation. 

Metropolitan    l  Be  it  remembered,  that  j4.  B. 
Police  District  \  of  in  the 

to  wit.        S  of  ^    Cometh  on  the 

day  of  in  the  year  of  our 

Lord  before  us,  J.  P.  and  AT.  L., 

two  of  her  Majesty's  justices  of  the  peace  for 
the  of  sittmg  at  the 

police  court  [or  at  the  petty  sessions  court,  as 
the  case  mag  be,"]  at  within  the 

metropolitan  police  district,  and  giveth  us  to 
understand  and  be  informed  that  C.  D,  hath 
been  guilty  of  [here  describe  the  offence.'] 
Form  of  Conviction. 

Metropolitan  1  Be  it  remembered,  that  on 
Pi^ke  District  Uhe  day  of 

to  wit.        J  in  the  year  of  our  Lord 
,  C  Z>.  is  brought  before  us,  J.  P.  and 
K.  L.^  two  of  her  Majesty's  justices  of  the 
peace  for  the  of  sitting 

at  the  police  court  [or  at  the  petty  sessions 
court,  as  the  case  mag  be},  at 
within  the  metropolitan  police  district,  and  is 
charged  before  us  with  having  [here  describe 
the  ojfence] ;  and  it  appearing  to  us,  on  the 
confession  of  the  said  C.  D.  [or  upon  the  oath 
of  a  credible  witness,  as  the  case  mag  be}t  that 
the  said  C.  D.  is  guilty  of  the  said  offence,  we 
do  hereby  adjudtfe  the  said  C.  D.  [here  insert 
the  j4(0udication].  Given  under  our  hands  on 
the  day  and  year  first  mentioned. 


SUGGESTED  IMPROVEMENTS  IN 
THE  LAW. 

COURT  OF  EXCHEQUER  CHAMBER. 

I  AM  not  aware,  that  attention  has  been  called 
to  a  very  serious  defect  in  the  constitution  of 
the  Court,  of  Exchequer  Chamber,  as  fixed  by 
Stat.  11  Geo.  4,  and  1  Will.  4,  c.  70,  s.  8  ;  by 
which  act  a  writ  of  error  upon  a  judgment  of 
the  Q.  B.,  G.  P.,  or  Exch.,  is  **  made  return, 
able  only  before  the  judges,  or  judges  and  ba- 
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roDS,  as  the  case  may  be,  of  the  two  other 
Courts,  io  the  Exchequer  Chamber." 

The  consequence  of  this  enactment  is,  (and 
similar  objections  existed  under  the  former 
system,)  that  a  judgment  of  one  of  those  Courts 
may  be  reversed  by  the  Exchequer  Chamber, 
notwithstanding^  that  the  m<nori*y  of,  (the  whole 
o/J  the  judges  giving  judgment  in  the  cause 
may  support  the  original  decision. 

The  case  of  Doe  d.  Spilsburv  v.  Burdett,  is  a 
forcible  illustration  of  this.  In  that  case  the 
four  judges  of  the  Court  of  Q.  B.  gave  an 
unanimous  judgment  for  the  d^endants,  (M.  T. 
1835,  4  Ad  &  £11.  1.)  The  cause  was  after, 
wards  removed  into  the  Exchequer  Chamber, 
and,  the  majority  (four,)  of  the  seven  judges 
who  composed  that  Court,  being  of  opinion 
that  the  judgment  of  the  Court  below  was  er- 
roneous, such  judgment  was  reversed,  although 
the  three  remaining  fudges  sitting  in  Cam. 
Scacc.  concurred  in  tne  opinion  of  the  Q,  B,, 
and  thought  that  the  original  judgment  ought 
to  be  affimed.  (H.  T.  1839;  9  Ad.  &  £11. 
936.)  The  plaintiff  therefore  recovered  judg- 
ment by  the  opinion  of  judgment,  by  the  0/>i- 
nion  qf  four  Judges  against  seven  /' 

As  a  judgment  in  ejectment  is  no  bar  to  a 
fresh  action,  the  defendant  in  such  a  case 
might  be  enabled  toprocure  a  contrary  decision 
of  the  Exchequer  Cfhamber,  by  bringing  such 
action  in  the  C.  P.,  and  failing  there,  suing 
out  a  new  writ  of  error,  by  which  means  the 
Judges  of  the  Q.  B.  would  become  the  judges  of 
appeal  jointly  with  those  of  the  Exchequer! 

I  would  suggest,  whether  the  evil  m  ques- 
tion might  not  be  safely,  as  well  as  effectually, 
removed  by  making  the  appeal  (as  in  criminal 
cases)  to  the  judges  of  all  the  Courts ;  or  by 
reckoning  the  opinions  of  the  judges^  of  the 
Court  below,  in  ascertaining  the  minority? 

The  question  is  rendered  of  greater  im- 
portance, by  the  case  of  Nesbit  v.  Bishton,  9 
Ad.  &  £11.  426.  iSemble,  over-ruling  Bichette 
V.  Lewis,  2  C.  &  J.  11,)  wherein  it  was  held 
that  the  present  Court  of  Exch.  Chamb.,  (un- 
like the  old  one)  may  sit  on  appeal  from  judg- 
ments  of  the  Q.  B.  in  causes  removed fi^om  In^ 
ferior  Courts. 

A  Studbnt. 


INCORPORATED  LAW  SOCIETY. 


LBCTURB8,  1840-41. 

Thb  usual  lectures  of  this  Society  will  be  de- 
livered in  the  hall  in  and  after  Michaelmas  and 
Hilary  Terms,  on  Monday  and  Friday  evenings, 
at  8  o'clock  precisely,  viz. 

The  Conveyancing  lectures  will  be  continued 
by  S.  F.  T.  Irilde,  Esq.  on  the  Principles  and 
Practice  of  Conveyancing.    The  object  of  this 

•  Until  within  the  last  ten  years,  the  Q.  B. 
was  the  Court  of  Apueal  from'  the  (/.  P.  But 
now  an  unanimous  decision  of  the  Q.  B.  may 
be  over-ruled  hy  the  C.  P.,  and  one  baron  of 
the  Exchequer;  although  the  other  barons 
concur  witn  the  Q.  B. 


course  will  be  to  notice  the  points  which 
should  principally  be  attended  to  by  solicitors 
in  preparing  abstracts  of  title  preparatory  to 
the  sale  of  property,  and  those  to  which  they 
should  chiefly  direct  their  attention  in  investi- 
gating a  title  and  completing  a  piu*chase. 

An  opportunity  will  be  taken  to  explain  the 
present  state  of  the  law  with  respect  to  pro- 
perly settled  to  the  separate  use  of  married 
women,  and  the  extent  of  their  power  of  dis- 
position over  property  so  settled. 

In  the  Equity  and  Bunhruptcu  lectures,  by 
S.  H.  fTalpole,  Esq.,  the  consicferation  of  toM 
plied,  constructive,  and  resulting  Trusts,  inclu- 
ding the  Doctrines  of  Elections  and  SatisfaC' 
tion  will  be  resumed ;  and,  at  the  latter  part 
of  the  course,  it  is  intended  to  examine  the  pe- 
culiar remedies,  which  can  only  be  obtained  in 
a  Court  of  Equity,  by  granting  of  InJumcUoms 
and  the  appointment  ot  Beceivers. 

In  the  Bankruptcy  lectures,  it  ia  proposed 
to  consider  the  different  kinds  of  property  dia- 
tributable  under  the  fiat,  and  the  effect  of  the 
allowance  of  the  bankrupt's  certificate.  The 
bankruptcy  lectures  will  probably  be  delirered 
either  immediately  before,  or  immediately  after 
Christmas. 

The  Common  Law  and  Criminal  Law  lec- 
tures, by  J.  W.  Smith,  Esq.  will  comprise  the 
chief  points  relative  to  Commercial  lAw. 

The  subjects  first  treated  of  will  be, — ^Tbe 
Law  of  Debtor  and  Creditor,  and  Insurance, 

The  lectures  on  Criminal  Law  will  be  deli- 
vered at  the  conclusion  of  the  course,  and  due 
notice  will  be  previously  given  of  the  subject, 
and  of  the  evenings  to  be  appropriated  to 
them. 

The  terms  of  subscription  are  stated  in  the 
advertisement. 


THE  STUDENT'S  CORNER. 


DISTftlBDTION  OF  INTBSTATB'S  B8TATB. 

A  PERSON  died  intestate,  possessed  of  consider- 
able personal  estate,  leavinj^  a  mother,  brother, 
sister,  and  nine  children  ofTa  deceased  brother, 
surviving  him.  His  property,  according  to  the 
statute  tor  the  distribution  of  the  personal  es- 
tate of  intestates,  would  be  divided  into  four 
parts,  of  which  the  mother,  brother  and  sister, 
would  each  have  one,  and  the  remaining  one 
would  of  course  go  to  the  children  of  the  de- 
ceased brother.  Now,  as  the  intestate's  ne- 
phews and  nieces  are  all  under  age,  I  wish  Co 
ascertain  when  the  part  belonging  to  them 
must  be  paid, — ^whether  to  each  of  them  as  tbey 
attain  the  age  of  twenty-one  years,  or  must 
the  administrator  wut  till  all  of  th«in  have  aU 
tained  that  age.  Q.  S. 

THB  LBGALITT  OF  PURCIIASlNQ  NEXT  PRB8BN- 

TATIONS. 

Although  purchases  of  next  presentatioM- 
are  very  general,  and  no  notice  as  to  the  vali- 
dity of  such  contracts  is  taken,  BotwiUkttand- 
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iDf^  tbe  prohibitory  claascB  of  the  statutes  of 
31  EUz.  c.  6,  and  12  Ann.  sfi.  2,  c,  12, 1  can-i 
not  help  betnf?  of  opinion,  that  such  purchases 
(unless  there  has  been  some  recent  enabling 
sutute,  and  partially  repealing  the  statutes  of 
Eliz.  and  Ann.)  are  simoniacal,  and  that  all 
presentations  founded  on  such  contracts  are 
liable  to  -  be  set  aside  in  favor,  for  that  turn, 
of  the  crown  presentee. 

You  may  perhaps  be  able  to  inform  me, 
through  the  medium  of  your  periodical,  whe- 
ther any  and  what,  if  any,  act  has  been  passed 
of  late  years  enabliug  parties  to  sell,  and  to 
buy,  either  for  themselves  or  ethers,  the  next 
presentation  to  an  ecclesiastical  benefice.  And 
if  there  has  no  such  act  passed,  what  construc- 
tion the  authorities  put  upon  the  statutes  of 
Eliz.  8e  Ann. 

C. 

[Tbk  9  Geo.  4,  o.  94,  enacts,  that  contracts 

for  the  resignation  of  a  benefice  in  favor  of  one 

person,  to  be  named  in  such  contract,  or  in 

favor  of  two  persons,  where  one  of  them  is  a 

son,  brother,   grandson,   uncle,  nephew    or 

grand  nephew,  shall  be  valid,  if  the  deed  be 

deposited  in  six  months  with  the  registrar  of 

the  diocese.  £o-J 


FEES  AND  STAMPS 

ON  TBB 

EXAMINATION  AND  ADMISSION 
OF  AITORNEYS. 

Wk  have  been  requested  by  several  correspon- 
dents to  state  the  fees  and  stamp  duties  pay. 
able  on  the  examination  and  admission  of 
attorneys.    They  are  we  believe  as  follow  :— 

j£  s,  d. 
On  leaving  papers  as  to  due  service  at 

the  Law  Society    0    6  0 

On  the  examination  and  for  certificate    0  15  6 

For  the  Judge's  fiat 0  10  6 

Fur  the  oath  in  Court 0    10 

To  the  usher  on  signing  roll 0    5  0 

To  the  Master's  clerk  fir  certificate..    0    5  0 
For  stamps  for  two  affidavits  of  pay- 
ment of  duty  on  articles,  and  of 
service  of  clerkship  and  notice  of 

admission 0    5  4 

For  swearing  affidavits  and  exhiliits . .    0    8  0 
For  taking  affidavit  of  execution  of 
articles  from  the  file  at  the  Master's 

office 0    6  0 

Fees  of  admission  in  Chancery 1  17  0 

Fees  of  admission  in  Bankruptcy ....  0  60 
Fees  for  commission  to  take  affidavits 

in  each  Court 1  16  0 

Fees  on  being  made  a  master  extra- 
ordinary in  Chancery 8  13  0 

Admisfiion  Stamp 26    0  0 


LOCAL  AND  PERSONAL  ACTS, 

DECLARED  PUBLIC, 
AND  TO  BE  JUDICIALLY  NOTICED. 

{Concluded from  p.  415.] 

3  &  4  Vict. 

Cap.  100. — An  act  for  repairing,  improving, 
and  maintaining  the  road  from  Bedford  to 

.  -Woburn,  with  a  branch  therefrom,  all  in  the 
county  of  Bedford. 

Cap.  101. — An  act  to  make,  alter,  improve, 
and  maintain  certain  roads  in  the  counties 
of  Stirling,  Dumbarton,  Lanark,  and  Perth. 

Cap.  102. — ^An  act  for  making  and  maintain- 
ing certain  turnpike  roads  in  the  stewartry 
of  Kirkcudbright,  and  the  other  highways, 
bridges,  and  ferries  therein,  and  for  more 
effectudly  converting  into  money  the  statute 
labour  in  the  said  stewartry. 

Cap.  103.— -An  act  to  alter  and  amend  certain 
acts  for  making  and  maintaining  a  road  from 
the  limits  of  the  counties  of  Edinburgh  and 
Lanark,  by  Wilson  town  into  the  Burgh  of 
Lanark,  with  a  branch  towards  Ravenstru- 
ther  in  the  said  county  of  Lanark ;  and  for 
other  purposes  relating  thereto. 

Cap.  104.— An  act  for  separating  the  manage- 
ment of  the  Ardrossan  and  Johnston  Rail- 
way from  the  management  of  tlie  Glasgow, 
Paisley,  and  Johnston  Canal ;  for  incorpo- 
rating the  proprietors*  thereof ;  for  doubhng 
and  improving  the  said  railway;  and  for 
other  purposes  relating  thereto. 

Cap.  lO^.-^An  act  to  amend  and  enlarge  some 
of  the  provisions  of  the  act  relating  to  the 
Birmingham,  Bristol  and  Thames  junction 
railway ;  and  to  authorize  the  company  to 
raise  a  further  sum  of  money  for  the  pur- 
poses of  the  said  undertaking. 

Cap.  106. — An  act  to  alter  and  amend  the  acts 
passed  for  making  a  railway  from  Dublin  to 
Drogheda. 

Cap.  10 7> — An  act  to  amend  and  enlarge  the 
powers  and  provisions  of  the  act  relating 
to  the  Glasgow,  Paisley  and  Greenock  Rail- 
way, and  to  make  certain  new  branch  rail- 
ways from  the  main  line  in  the  towns  of 
Greenock  and  Port  Glasgow,  and  to  make 
other  works  in  connexion  with  the  said  rail- 
way. 

Cap.  108. — An  act  to  amend  the  acts  relating 
to  the  Edinburgh  and  Glasgow  Railway. 

Cap.  109. — An  act  to  enable  the  Hartlepool 
Dock  and  Railway  Company  to  raise  a  further 
sum  of  money,  for  completinpf  their  under- 
taking; and  enlarging  the  time  for  com- 
pleting the  same  y  and  for  amending  the  acts 
relating  thereto. 

Cap.  110. — An  act  to  amend  the  acts  relating 
to  the  Taff-Vule  railway. 

Cap.  111. — An  act  for  erecting  and  maintain- 
ing a  pier  and  other  works  in  Mill  Bay,  in 
the  port  of  Plymouth,  in  the  county  of 
Devon. 

Cap.  112. — An  act  for  opening  a  street  to 
Clerkenwell  Green,  in  the  coimty  of  Middle- 


444 


Load  md  Penonai  Acts,  -—Superior  Courtt :  Vice  ChameeUor*t  Conri 


MX,  10  continaation  of  the  nei?  street  from 
Farring^on*8treet,  in  the  city  of  London. 

Cap- 113. — An  act  for  better  supplying;  with 
water  the  town  and  borough  of  Oeiil,  and  the 
neighbourhood  thereof,  in  the  county  of 
Kent. 

Cap.  114. — An  act  for  regulating  the  munici- 

Eal  gOTernment  and  expences  of  the  Royal 
iurgh  of  BaniT,  North  Britain;  for  esu- 
blishing  an  effective  police  within  the  same ; 
and  also  for  maintaining,  improving,  and 
regulating  the  harbour  of  the  baid  Royal 
Burgh. 

Cap.  1 15.— An  act  for  forming  and  establiah- 
ing  a  company,  to  be  called  the  General 
Sidvage  Company,  and  for  enabling  the 
said  company  to  purchase  certain  letters 
patent. 

Cap.  116. — ^An  act  for  improving  the  roads 
leading  from  N«wcastle-under-Lyme,  to 
Blyth  Marsh,  from  Cliff  Bank  to  Shehon, 
from  Fenton  to  Hem  Heath,  and  from  Shel- 
ton'to Newcastle- under- Lyme;  and  for  mak- 
ing and  completing  certain  new  pieces  of 
road  to  communicate  therewith ;  ui  in  the 
county  of  Stafford. 

Cap.  11/. — ^An  act  to  alter  and  amend  an  act 

Kassed  in  the  third  year  of  the  reign  of  his 
lajesty  King  George  the  Fourth,  and  the 
acts  therein  recited,  so  far  as  the  same  relate 
to  the  road  to  Provan  mill,  commonly  called 
the  Garngad  road ;  and  for  other  purposes 
relating  thereto. 

Cap.  118. — An  act  for  farther  deepening  and 
iroprovin((  the  river  Clyde,  and  enlarging 
the  harbour  of  Glasgow,  and  for  construct- 
ing a  wet  dock  in  connexion  with  the  laid 
river  and  harbour. 

Cap.  1 19, — An  act  for  regulating,  preserving, 
and  maintaining  the  river,  port  and  harbour 
of  Dundalk,  in  the  county  of  Louth,  in  Ire- 
land. 

Cap.  120.— 'An  act  for  regulating  certain  in- 
tended docks  at  Liverpool  to  be  called  the 
Herculaneum  Docks,  and  exempting  vessels 
frequenting  the  same,  and  their  cargoes, 
from  a  portion  of  the  tolls  and  duties  pay- 
able to  the  trustees  of  the  Liverpool  docks. 

Cap.  121. — An  act  to  enable  the  Harrington 
Dock  Company  to  sue  and  be  sued  in  the 
name  of  any  memlier  or  officer  of  the  said 
company ;  and  to  exempt  all  vessels  using 
the  docks  belonging  to  the  said  company, 
and  all  goods  shipped  or  discharged  therein, 
or  on  the  estate  of  the  said  company,  from 
the  payment  of  certain  rates,  tolls,  or  duties 
to  the  trustees  of  the  Liverpool  Docks. 

Cap.  122 —An  act  to  alter,  amend,  and  en- 
largethe  powers  and  provisions  of  an  act  for 
removing  the  markets  held  in  the  High  and 
Fore-street,  nnd  other  places  within  the 
city  of  Exeter,  and  for  providing  other  mar* 
kets  in  lieu  thereof. 

Cap.  123. — An  act  for  establishing  an  improved 
ferry  between  the  western  part  of  the  parish 
of  Erskine,  in  the  couniy  of  Renfrew,  and 
Dumbarton,  in  the  county  of  Dumbarton. 

Cap.  124. — ^An  act  to  authorize  the  trustees 

.  of  the  rlTer  Weaver  in  the  county  of  Chester 


to  apply  part  of  the  funds  arising  from  the 
rates  and  duties  payable  in  respect  of  the 
navigation  of  the  said  river  for  the  erecting 
and  endowing  one  or  more  church,  or 
churches  for  the  accommodation  of  the 
watermen,  hawlers,  and  others  employed 
upon  the  said  river  and  connected  with  the 
traffic  thereof. 

Cap.  125. — ^An  act  to  amend  and  render  more 
effectual,  so  far  as  relates  to  the  Lord  Scuda- 
more's  charity  monies,  the  provisions  of  ao 
act  passed  in  the  fourteenth  year  of  the 
reign  of  his  Majesty  King  George  the  Third, 
for  improving  the  city  of  Hereford,  and  for 
other  purposes  connected  with  the  said  city. 

Cap.  l2o.*-An  act  to  enable  the  Monmooth- 
shire  Iron  and  Coal  Company,  to  sue  and 
be  sued  in  the  name  of  any  one  of  their 
directors  or  their  secretary,  and  to  raise 
money  for  carrying  on  their  works. 

Cap.  1 27. — ^Au  act  to  amend  and  enlarge  the 

flowers  and  provisions  of  the  several  acts 
ating  to  the  London  and  Greenwich 
way. 

Cap.  128. — An  act  to  enable  the  London  and 
Green>vich  Railway  Company,  to  provide  a 
station  in  the  parish  of  Saint  Olave  in  the 
borough  of  Southwark,  and  county  of  Surrey. 

Cap.  129. — An  act  to  enable  the  Llondon  and 
Croydon  Rcdlway  Company  to  provide  addi* 
tional  station-room  at  the  terminus  of  the 
London  and  Greenwich  railway,  in  the  parish 
of  Saint  Olave,  and  for  other  purposes  re- 
lating thereto. 

Cap.  130. — An  act  for  granting  further  powen 
to  the  Midland  Counties  Railway  Company. 

Cap.  131.-^An  act  to  continue  for  four  years, 
from  the  fifth  day  of  July,  one  thousand 
eight  hundred  and  fifty-eight,  the  duties  now 
levied  on  coal  and  wines  imported  iuto  the 
port  of  London. 


SUPERIOR  COURTS. 


Witt  daxaUav't  Court* 

PRACTICE. — RB-BXAMINATION  OP  WXTNBSSBS. 

— C08T8. 

(/*,  on  perusing'  the  depoetiiont  ofuiineeae* 
examined  in  a  cause,  it  should  deitrtjf 
appear  thai  the  Examiner  has  mistahen 
the  evidence  given  6v  any  witness,  or  has 
conveyed  a  meaning  mfferent  to  that  which 
the  witness  intended,  and  the  witness 
proves  hy  affidavit  this  to  have  been  the 
case,  the  Court  will  permit  a  re-exassina- 
tion  of  the  witnesses  for  the  purpose  of 
correcting  the  mistahe,  but  wiil  not  sup* 
press  the  deposition. 

On  the  publication  of  the  evidence  in  this 
cause,  it  was  discovered  that  the  evidence  of 
three  of  the  .witnesses  who  had  been  examined 
was  not  only  materially  different  to  that  which 
it  was  alleged  they  had  given,  but  that  some 
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material  poitiona  of  it  liad  been  altogether 
omitted.  A  motion  was,  therefore,  now  made 
to  have  the  depositions  which  had  been  friven 
out  amended,  or  the  depositions  suppressed, 
and  the  witnesses  re-examined. 

K.  Bruce  and  SheObeare,  for  the  plaintiffs, 
after  reading  the  passages  in  the  depositions, 
and  comparing  them  with  the  statements  in 
the  affidavits,  for  the  purpose  of  shewing  the 
great  and  manifest  discrepancy  between  the 
evidence  actually  taken  down  with  that  in- 
tended to  be  given,  iirged  that  this  was  palpa- 
bly an  error  on  the  part  of  the  Examiner, 
and  came  therefore  within  the  rule  univer- 
sally adopted  by  the  Court  of  allowing  to  be 
set  right  any  impropriety  or  imperfection  which 
dearly  appears  to  have  arisen  from  mistake  or 
inadvertence,  hlrk  v.  Kirk,  13  Ves.  280; 
Bood  V.  Phnar,  4  Sim.  101.  The  plidntiffs 
did  not  wish  to  introduce  any  new  facts,  or  to 
make  out  a  case  different  from  that  which  ap- 
peared upon  their  bill ;  but  both  the  witnesses 
who  had  been  examined  and  the  solicitor  hav- 
ing sworn  that  the  eridence  as  taken  down  by 
the  Examiner  was  imperfect  and  incomplete, 
it  would  be  a  manifest  injustice  to  the  plaun- 
tiSa  to  compel  them  to  proceed  to  a  hearing 
without  having  the  opportunity  of  presenting 
their  case  to  the  Court  with  the  advantage  of 
dear  and  contmtent  testimony. 

RoupeU,  for  the  defendant,  insisted  that  as 
to  two  of  the  parties,  at  least,  the  application 
ought  not  to  be  granted.  With  regard  to 
Portington,  the  affidavit  states  that  be  did 
give  the  eridence  required  to  be  added,  and 
that  H  was  not  taken  down  by  the  Examiner. 
There  is  not,  therefore,  the  same  objection  to 
the  addition  required  in  his  eridence,  as  to 
that  sought  to  be  made  in  the  depositions  of 
the  other  two.  neither  of  whom  had  ventured, 
in  the  affidavit  sworn  bv  them,  to  brin^  the 
omissions  complained  of  in  their  depositions 
ap  to  this  point ;  but,  on  the  contrary,  it  was 
erident  that  their  object  was  to  introduce  new 
facts  materially  different  from  the  statement 
made  by  them  at  the  time  of  their  examina- 
tion. It  was  worthy  of  observation,  that  all 
these  witnesses  had  been  cross-examined,  so 
that  it  was  extremely  probable  their  recollec- 
tion would  have  suggested  any  omission  on 
their  prerious  exammation,  and  yet  affidavits 
were  now  made  by  three  different  witnesses, 
BOt  from  their  own  unbiassed  Judgment,  but 
prompted  by  a  solicitor,  complaining,  one  after 
the  other,  that  their  evidence  had  not  been 
properly  taken  down.  As  to  Davis,  it  was 
dear  the  evidence  taken  down  by  the  Ex- 
aminer was  perfectly  consistent  with  what  he 
professed  to  know,  but  he  wishes  to  add 
something  from  which  a  different  inference 
may  be  drawn ;  and  mth  regard  to  Lloyd  he 
was  a  marksman ;  the  evidence  given  by  him 
related  to  a  €|uestion  of  pedigree,  reouiring 
the  utmost  nicety  of  examination,  ana  con- 
cerning which  it  would  be  extremely  danger- 
ous to  permit  him  to  be  re-examined,  after 
having  liad  his  attention  directed  to  the  sort 
of  eridence  required  by  the  plaintiffs  to  make 
out  their  case.    The  terms  of  the  notice  of 


motion  also  were  that  the  depositions  might 
be  suppressed,  which  ^vas  never  allowed  by 
the  Court ;  Kirk  v.  Kirk,  13  Ves.  285 ;  the 
only  re-examination  permitted  after  publica- 
tion being  for  the  purpose  of  correcting  any 
particular  mistakes. 

Shebbeare,  in  reply .-*It  was  immaterial 
whether  the  mistake  arose  from  the  Examiner 
having  incorrectly  taken  down  the  evidence, 
or  from  the  witness  having  inadvertently  mis- 
stated it.     GrielU  v.  Ganseli,  2  P.  Wms.  646. 

The  flee  Chancellor,  after  referring  to  the 
notice  of  motion,  said  that  it  was  in  the  alter- 
native, either  that  the  eridence  might  be 
amended,  or  the  depositions  suppressed  and 
the  witnesses  re-examined.  Undoubtedly  the 
proper  course  is  to  have  the  depositions 
amended  by  correcting  the  particular  mistake 
complained  of;  but  ^ven  to  do  this  there 
must  be  the  dearest  evidence  of  mistake,  for 
the  court  was  always  extremely  iealous  in 
permitting  any  i^teration  in  the  depositions 
after  publication  had  passed.  Now,  in  this 
case,  It  was  clearly  proved  by  Portington  that 
the  Examiner  had  omitted  to  take  down  what 
he  had  actually  stated,  and  therefore  this  de- 
fect must  be  supplied.  With  respect  to  Lloyd, 
he  also  thought  it  was  evident  that  he  had 
committed  a  mistake ;  no  doubt  he  was  over- 
whelmed by  the  multiplicity  of  formal  words, 
and  had  thus  become  confused ;  and  the  same 
might  be  said  of  the  first  part  of  Davis's  state- 
ment, but  as  to  the  latter  part,  it  did  not  ap- 
pear sufficiently  clear  from  nis  affidarit  that  he 
intended  to  make  the  statement  sought  to  be 
introduced,  and  he  would  therefore  grant  the 
application,  except  as  to  that  part  of  Davis's 
statement  to  whicli  he  had  just  alluded. 

houpell  having  asked  for  the  costs  of  oppos- 
ing the  motion. 

The  Fice  Chancellor  ordered  them  to  be 
paid  by  the  pladnliffs,  obserring  that  he  re- 
membered hearing  Lord  Eblon  say  that  parties 
ought  to  pay  for  the  mistakes  of  the  Court. 
If  witnesses  were  not  sharp  enough  to  see  that 
their  evidence  was  taken  down  correctly  the 
parties  calling  them  must  suffer  for  their  in- 
accuracies. 

Uoffd  V.  fFaite,  August  3,  1840.» 


Cvr^equcr  of  IffUni. 

PLBA8. — DOUIILB.^-GKNKRAL  ISBUS.-^ 
AROUMBNTATITB. 

In  the  declaration  the  plaintiff  alleg^ed  the  istU' 
ing  uf  a  testatum  fi.  fa ,  which  was  lodged 
with  the  defendant  /or  execution,  and  that 
the  defendant  seised  the  goods  of  one  W. 
under  the  said  writ,  and  remained  in  posses^ 
sion  of  the  same  far  a  tang  space  of  time. 


«  Our  readers,  we  have  little  doubt,  will 
agree  \rith  tis  in  thinking  that  this  case  affords 
a  strong  exemplification  of  the  necessity  of 
tfivd  voce  examinations  in  the  Court  of  Chan- 
cery.   Ed. 
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mthoul»eUing  them,  when  he  returnefi,  that 
he  had  tnhen  the  goods,  and  that  theff  re- 
mained  in  hin  hands /or  want  of  httyen  : 
Pleat,  that  the  defendant  did  not  seize  the 
goods  ofyf,,  or  remain  in  posteuion  under 
the  writ;  that  the  defenditnt  could  not,  dur^ 
ing  the  time  mentioned,  have  told  ihegoodt  ; 
and  that  the  goods  were  vested  in  the  official 
assignee  of  the  estate  of  W.,  by  virtue  of 
a  fiat  in  banhruptcy. 
Held,  that  the  first  plea  was  bad  for  du- 
plicity I  that  the  second  was  bad  as  amount' 
ing  to  the  general  issue;  and  that  the  third 
plea  was  an  argumentative  denial  that  the 
goods  seized  were  the  goods  of  W, 

This  was  an  action  on  the  case,  brought 
agiunst  the  defendant^  as  an  officer  of  the 
sheriff  for  the  county  of  Bedford.  '1  he  decla- 
ration alleged  a  judgment  recovered  in  the 
Court  of  Exchequer  a^nst  one  Richard 
Waring,  for  a  certain  debt  adjudged  to  the 
plaintiffs,  and  that  the  said  judgment  being  in 
full  force,  and  the  debt  and  damages  remain- 
ing unsatisfied,  the  plaintiffs  on  the  ^Oth  April 
sued  out  a  writ  of  testatum  fi.  fa,,  directed 
to  the  sheriff  of  Bedfordshire,  commanding 
him  &c.,  which  writ  was  indorsed  to  levy 
ATI.  18«.  ^.,  and  was  before  the  return  thereof, 
to  wit,  &c.,  delivered  to  the  defendant,  who 
then,  and  from  thence  was  sheriff  of  the  said 
county  of  Bedford,  to  be  executed  in  due  form 
of  law.  It  then  alleged  a  seizure  of  the  eoods  of 
Richard  Waring,  before  the  return  of  the  writ, 
within  the  bailiwicic,  and  that  the  defendant 
remuliing  in  possession  of  the  siud  goods  for  a 
long  space  of  time,  the  money  indorsed  to 
be  levied  remaining  unpaid ;  that  the  defen- 
dant might  have  sold  the  goods,  but  that  in- 
tending to  deprive  the  pluntiffs  of  the  money 
indorsed  and  directed  to  be  levied,  wilfully 
neglected  the  execution  of  his  office,  and 
wrongfully  and  without  the  consent  of  the 
plaintiffs  or  either  of  them,  forbore  to  sell,  &c. 
from  the  sdd  30th  April  until  1 7th  May  next 
following,  when  he  the  defendant  returned  to 
the  saia  writ,  &c.,  that  he  had  taken  goods 
and  chattels  of  the  said  R.  Waring,  to  the 
value  of  the  debt  and  damages,  and  interest, 
&c. ;  and  the  defendant,  by  the  said  return, 
falsely  and  deceitfully  further  returned  that 
the  goods  remained  in  his  hands  for  want  of 
buyers ;  by  means  whereof  the  pluntiffs  were 
deprived  of  the  benefit  of  the  said  writ. 

rleas:  first,  that  the  defendant  did  not 
seize  or  take  in  execution  any  goods  or  chattels 
of  the  said  R.  Waring,  or  remain  or  continue 
in  possession  thereof,  by  virtue  of  the  said  writ 
for  the  said  space  of  time  in  the  declaration 
mentioned,  or  any  part  thereof,  modo  etformd. 

Secondly,  that  the  defendant  could  not,  nor 
might,  nor  ought,  during  any  part  of  the  time 
in  the  said  declaration  £c.  mentioned,  to  have 
sold  the  siud  goods  and  chattels  &c.,  or  any 
part  thereof,  under  or  by  virtue  of  the  said 
writ,  or  to  have  raised  thereout  the  money  in- 
dorsed on  the  said  writ  &c.  ready  to  have  been 
paid  to  the  sidd  plaintiffs  within  the  space  of 
time  &c.,  modo  etformd. 


Thirdly,  that  long  before  the  delivery  of 
the  said  writ  oi  testatum  fi.  fa.  to  the  defendant 
to  be  executed  &c.,  to  wit,  &c.,  and  from 
thence  continually  until  the  issuing  of  the  fiat 
of  bankruptcy  hereinafter  mentioned,  the  said 
Richard  Waring  was  a  grocer,  dt^er  and 
chapman,  and  exercised  the  trade  of  a  grocer, 
and  was  a  trader  within  and  subject  to  the 
provisions  of  th£  statute  passed  in  the  6th 
year  of  the  reign  of  his  late  Majesty  king 
Oeorsfe  the  4th,  intituled,  "  An  Act  toamand 
the  Laws  relating  to  Bankruptcy."  The  plea 
then  went  on  to  allcj^e  a  fiat  m  bankraptcy 
issued  against  the  said  Richard  Waring,  by 
which  the  goods  vested  in  the  official  assignee. 

Special  demurrer,  assigning  for  causes  that 
the  first  plea  was  double,  m  denying  any  taking 
in  execution,  and  also  in  denving  any  continu- 
ance in  possession  by  the  defendant  for  a  time 
in  which  he  ought  to  have  sold,  and  also  that 
the  defendant  is  estopped  from  denying  the 
matters  denied  in  the  second  plea ;  that  the 
second  plea  was  argumentative  and  amounted 
to  the  general  issue  ;  that  the  third  plea  was 
also  argumentative,  indirectly  denying  that  the 
defendant  seized  any  goods  of  Waring. 

Bramwell,  in  support  of  the  demurrer. — 
The  first  plea  was  bad  for  duplicity;  it  denied 
the  seizure,  and  it  also  denied  that  the  defen- 
dant remained  in  possession  by  virtue  of  the 
writ.  [Lord  Ahinger,  C.  B. — ^If  he  did  not 
seize,  he  could  not  have  continued  in  posses- 
sion.] But  it  did  not  follow  that  if  he  did  seize, 
he  therefore  remained  in  possession;  a  plea  con- 
taining two  allegations,  either  of  which  in  the 
absence  of  the  other  would  ci  itself  constitute 
an  answer,  was  double.  The  apparent  object 
of  the  plea  was  to  allege  that  by  reason  of  the 
bankruptcy,  the  continuance  in  possession  of 
the  defendant  was  Ulegal.  It  was  impoaable 
on  reading  the  plea  to  know  what  it  admitted 
or  what  it  denied.  It  should  have  denied  the 
seizure,  or  admitting  that,  it  should  have 
alleged  that  it  was  not  by  virtue  of  the  writ 
It  was  a  negative  pregnant.  [Lord  Abinger, 
C.  B. — There  is  anothero  bjection  :  How  can  he 
deny  that  he  seized  in  the  face  of  his  return, 
which  api>ears  on  the  declaration?]  Ue  was 
about  to  proceed  to  the  second  plea,  when 
[Alderson,  B.  —  The  second  plea  clearly 
amounts  to  the  general  issue;  it  denies  the 
breach  of  duty  complained  of.]  The  third 
plea  was  an  argumentative  denial  that  the 
goods  were  the  goods  of  Waring,  fVright  v. 
Lainson,  3  M.  &  W.  44,  was  in  point.  It  was 
not  a  plea  in  confession  and  avoidance.  It 
was  also  open  to  the  objection  that  it  waa  con- 
trary to  the  return.  He  was  then  stopped  by 
the  Court. 

Gunning,  contrd,  referred  to  Lewis  v.  Alcoch, 
6  D.  P.  C.  389 ;  3  M.  &  W.  188 ;  and  con- 
tended that  the  third  plea  was  in  confession 
and  avoidance. 

Sed  per  Curiam, — ^The  defendant  had  bet- 
ter amend. 

Amendment  accordingly. — Rowe  stnd  amo* 
ther  V.  /Imes,  T.  T.  1840.    Exch . 
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BcCare  V^s  Earlr  Ciaimllor. 

AT  WESTMINSTER. 

Monday  ..  Not. 2 {AP^,«J **«>*'«""'  '»**  ^P" 

Tuesday 3    Petition  Day. 

Wednesday ....    4 

Thursday 5 

Friday 6 

Saturday 7  ^  Appeals  and  Causes. 

Monda?  ......    9 

Tuesday 10 

Wednesday....  11^ 

Thursday 12    Appeal  Motions  &  Ditto. 

Friday 13•^ 

Saturday 14  I 

Monday  16  V Appeals  and  Causes. 

Tuesday 17  f 

Wednesday ....  18  J 

Thursday 19    Appeal  Motions  &  Ditto. 

Friday 20^ 

mS?  : : : : : :  U  hp^"*^'  ""^  ^'"'''• 

Tuesday 24j 

Wednesday ....  25    Appeal  Motions  &  Ditto. 


JSfCorre  tf^t  fBitt  Citmullot. 

AT  WBSTMIMSTSR. 

Monday  . .  Nov.  2    Motions. 
Tuesday 3    Petition  Day. 

Wwlnesday....    4 J Ple"> Demurrers, Excep. 

Thursday  fi  1      **®°*'  Causes,  and  Fur- 

i  nursaay b^     ^^^j.  Dj^gctions. 

r  Unopposed  Petitions  and 

Friday 6<      Short  Causes,  and  Fur- 

L     ther  Directions. 

Monday^ 9I  ^^^"'  Demurrers,  Excep- 

Tuesdav 10  r     ^^^^^*  Causes,  and  Fur- 

Wedneiday !  .* ! !  U  J      ^^^'^  Directions. 

Thursday 12    Motions. 

{Unopposed  Petitions  and 
Short  Causes  previous 
to  General  Paper. 

Mondt?  : ; ; : ; :  [t  1  P^t.^^  Demurrers.  Excep- 

Tuesday 17  T     Jlf  °»U?*"«?«'  *"^  P"^- 

Wedneiday ....  18  J      *"**^'  Directions. 

Thursday 19    Motions. 

{Unopposed  Petitions  and 
Short  Causes  previous 
to  General  Paper. 

Saturday 211  Pleas,  Demurrers,  Excep- 

Monday  23  V     tions.  Causes,  and  Fur- 
Tuesday  24)     ther  Directions. 

Wednesday ....  25    Motions. 


Metaxt  t(f  SRsutUr  at  tf^e  HoIIjv. 


AT  WESTMINSTER. 

Monday  . .  Nov.  2    Motions. 

Tuesday 3    Petitions  in  GeneralPaper. 

Wednesday...,    4^ 

Thursday 5  / 

Friday 6    Pleas,  Demurrers.  Causes, 

Saturday 7  v      Further  Directions,  and 

Monday 9  [       Exceptions. 

Tuesday 10[ 

Wednesday....  11 

Thursday 12'  Motions. 

Friday 13-^ 

Saturday 14  I  Pleas.  Demurrers,  Causes, 

Monday  16  s    Further  Directions,  and 

Tuesday 1 7  [     Exceptions. 

Wednesday ....  18  J 

Thursday 19    Motions. 

Friday 20  1  Pleas,  Demurrers,  Causes, 

Saturday 21  V     Further  Directions,  and 

Monday 23  >     Exceptions. 

Tuesday 24    Petitions  in  GeneralPaper. 

Wednesday ....  26    Motions* 

AT  THE  ROLLS. 

Short  Causes,  Consent  Causes,  and  Consent 
Petitions,  every  Tuesday  at  the  Sitting  of 
the  Court. 

COMMON  LAW  SITTINGS, 
In  and  q/ter  Michaelmas  Term,  1840. 


€tuttn'i  Um^m 


In  Term. 

MIDDLESEX. 

Tuesday  ....  Nov.    3 

Friday 6 

Monday 23 


LONDON. 


Tuesday  ....  Nov.  24 
^/ter  Term» 

Thursday  ....  Nov.  26  |  Friday Nov.  27 

(to  adjourn  onlv.) 

The  Court  will  sit  at  eleven  o'clock  in  Term, 
in  Middlesex ;  at  twelve  in  London ;  and  in 
both  at  half- past  nine  after  Term. 

Lon^  Causes  will  probablv  be  postponed 
from  the  3d  and  6th  of  November  to  the  26th ; 
and  all  other  Causes  on  the  Lists  for  the  3d 
and  6th  of  November,  will  be  taken  from  day 
to  day  UDtil  they  are  tried. 

Undefended  Causes  only  will  be  taken  on 
the  23d  of  November. 

Short  Defended  as  well  as  Undefended 
Causes  entered  for  the  Sitting  on  the  24ih  of 
November  will  be  tried  on  that  day,  if  the 
plaintiffs  wish  it,  unless  there  be  a  satisfactory 
affidavit  of  merits. 

^IP^tqutt  of  pUasT. 
In  Term, 

MIDDLESEX. 

1st  Sitting . . .  .Thursday Nov.  5 

Friday  (by  Adjournm^.)  ....    6 

2nd  Sitting  ...Monday 16 

Tuesday  (by  Adjournm*.)  . .  17 
Wednesday  (by  Adjournm*.)  18 
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LONDON. 

Ist  Sittinfif . . .  .Wednesday Nov.  1 1 

2nd  Silting  ...Friday 20 

Saturday  (by  Adjournm^.)  . .  21 

J/ter  Term, 

MIDDLB6EX. 

Thuraday Nov.  26 

LONDON. 

Friday  (to  Adjourn  only) Nov.  27 

The  Court  will  sit,  during;  Term,  at  ten 

o'clock. 


MISCELLANEA. 


DBCISI0N8  IN  A  COURT  OF  C0N8CIBNCB.' 

RBCKUNINO. 

There  are  particular  classes  of  suitors,  besides 
the  quarrelsome,  whose  faces  are  repeatedly 
seen  in  this  Court — as  the  huckster,  the  club 
members,  the  milkmaid,  the  publican,  &c. 
These,  being  often  wounded,  apply  often  for  a 
cure. 

The  manufactures  of  Birmingham  are  con- 
ducted by  an  amazing  number  of  the  lower 
ranks,  a  people  who  are  always  upon  the  verge 
of  want,  without  fearing  it.  The  majority  of 
these  useful  persons  keep  ooe  main  point  in 
view,  and  to  this  every  consideration  gives  way 
— how  they  ihall  procure  a  supply  o/ale.  This 
seems  the  height  of  their  wishes.  They  are 
not  votaries  of  Bacchus,  who  presides  over  the 
wine-cabk,  but  they  worship  his  deputy,  who 
presides  over  the  ale-barrel. 

Thus  circumstanced,  it  is  no  wonder  an  out- 
ward  intimacy  arises  between  the  publican  and 
the  journeyman.  The  first  endeavours  to  draw 
the  other  to  his  house,  who  is  easily  drawn, 
and  he  in  return  endeavours  to  bilk  him.  The 
publican  can  scarcely  receive  much  of  the 
other's  property  without  losing  his  own.  There 
is  not  a  petty  alehouse  in  the  whole  town  but 
chalks  up  plenty  of  scores  against  the  journey- 
man :  there  is  not  one  journeyman  who  strives 
to  diminish,  but  to  augment  them.  He  is 
never  frightened,  like  Balshazzar,  at  the  hand- 
writing on  the  wall.  If  he  pavs  off  two,  it  is 
ivith  a  view  to  put  on  three.  While  he  uses  the 
house,  the  scores  rest  in  peace ;  when  he  quits 
it,  he  is  brought  to  the  Court  of  Requests. 
An  account  may  be  carried  on  between  them 
for  years,  but  tlie  Court  must  at  last  strike  the 
balance.  The  little  publican  lives  by  his  ene- 
mies, for  he  subsists  upon  those  who  are  ever 
ready  to  bite  him. 

Marshall  was  brought  before  the  Court  for 
fifteen  shillings ;  he  acknowledged  three  shil- 
lings and  nine-pence,  which  he  was  willing  to 
pay.  It  appeared  that  four  people,  of  whom  he 
was  one,  had  spent  an  evening,  and  the  above 
sum,  at  a  public-house,  had  not  paid  their 
reckoning,  and  the  landlonl  sued  Marshall  for 
the  whole. 

Marshall  urged,  '*  as  he  had  not  drunk  the 
whole,  he  had  no  right  to  pay  for  the  whole ;  I 
he  was  but  a  fourth  of  the  number,  had  drank  I 


I  but  a  fourth  of  the  drink,  and  ought  to  pa?  but 
a  fourth  of  the  money.  No  man  ha«l  a  right  to 
pay  for  more  than  he  received.  The  landlord 
ought  to  look  to  each  man  for  his  share,  and 
not  seek  the  whole  from  one  ]  and  that  there 
could  be  no  justice  in  obliging  one  man  to  pay 
for  another." 

Court  (to  Marshall),  When  a  company  drink 
at  a  public-house,  they  can  be  considered  by 
the  landlord  but  as  one  person;  they  have 
joined  themselves  together,  and  he  has  no  right 
to  put  them  asunder.  He  cannot  say  to  one, 
as  ne  enters,  *'  Yon  may  drink,"  and  to  another, 
'*  You  shall  not ;"  nor  ask  any  one  whether  he 
has  money  to  pay  his  reckoning.  One  may 
treat  another,  for  what  he  knows,  or  he  may 
treat  the  whole.  It  is  a  partnership  for  that 
night ;  and  what  right  has  the  landlord  to  in- 
quire who  finds  the  capital  ?  They  are  equsJIy 
accountable  to  him  for  the  whole  debt.  It  ia 
not  enough  that  one  pays  his  part,  he  must  take 
care  that  the  whole  is  paid ;  that  is  his  concern, 
not  the  landlord's.  When  the  partnership  dis- 
solves, whether  it  be  at  mid-day  or  midmght, 
every  partner  is  responsible  for  the  debta  con- 
tracted in  the  partnership.  He  who  sits  silent 
in  company  has  the  same  right  to  pay  for  the 
tankard  as  he  who  called  for  it ;  he  who  watches 
at  the  gate  is  just  as  culpable  as  he  who  robs 
the  house.  If  one  of  them  break  a  glass,  it  Is 
nothing  to  the  landlord  who  broke  it ;  he  can 
charge  it  to  the  company,  as  well  as  its  content?, 
and  thev  must  settle  the  matter  with  the  indivi- 
dual. If  this  were  not  the  case,  a  landlord 
would  soon  have  his  cellar  emptied,  and  nothing 
left  to  fill  it.  One  man  with  money  might 
bring  a  dozen  without,  who  being  strand ers» 
the  landlord  is  deprived  of  his  property  and  his 
remedy  ;  and  as  no  evil  can  be  brought  upon 
a  man  without  its  attendant  cure — for  they  fol- 
low each  other  like  the  substance  and  the 
shadow — ^we  must  charge  the  debt  upon  you. 
He  can  take  any  of  the  company,  and  he  wbom 
he  takes  may  demand  their  snares  from  the 
rest.  It  is  to  your  honour  that  he  singles  you 
out ;  he  thinks  you  the  Pam  of  the  pack. — 
From  HuttorCs  Court  of  Requests, 

THE  EDITOR'S  LETTER  BOX. 


"  A  Subscriber,"  whose  articles  expire  on 
the  16th  of  February  1841,  though  giving  the 
necessary  notices  before  Michaelmas  Term  to 
l>e  examined  in  Hilary  Term,  cannot  be  ex- 
amined conditionally,  and  receive  a  certificate 
on  the  expiration  of  his  articles  to  be  admitted 
in  Easter  Term,  unless  he  obtain  a  mle  of 
Cyourt  for  that  purpose,  which  %vill  only  be 
granted  on  very  special  circumstances. 

We  have  received  several  letters  on  the  sub- 
ject of  the  proposed  Distinctions  at  the  Exami- 
nation. We  shall  endeavour  to  condense  them,' 
and  then  presume,  the  question  may  stand  over 
till  the  Examiners  have  considered  it. 

The  letters  of  J.  R.  W ;  "  A  Constant  Sob- 
scriber";  "Spes";*'Studen8"|  B.;  "Lex"? 
S.  S.;  "Otho  ";  T.  T. «  and  "  Dorantc  riSas^^ 
shall  have  due  attenUon. 


2rtie  Urgul  4&i}wv\^n\ 


SATURDAY,  OCTOBER  10.  1840. 


>**  Quod  mtfrls  td  nob 


Pertioet,  et  nescire  malom  est,  a^tamns. 


HORAT. 


A  MEMOIR 

OF 

THE  LATE  JOHN  TYRRELL,  Esq. 


Wb  have  now  to  record  the  death  of  a  very 
eminent  member  of  the  profession,— that  of 
Mr.  Tyrrell, — who»  although,  from  not  prac- 
tising in  Court,  was  not  so  familiar  to  the 
public  as  some  others,  yet  enjoyed  the  highest 
reputation  in  his  own  department— that  of 
a  conveyancing  counsel.  This  branch  of  the 
profession  requires,  perhaps,  different  qualifi- 
cations for  success  from  those  demanded 
of  the  advocate — great  learning,  rather 
than  great  readiness ;  although,  to  succeed 
as  a  conveyancer,  there  must  be  an  equal 
power  of  applying  the  knowledge  possessed 
to  the  particular  matter — an  equal  memory 
of  facts ;  and,  besides  these,  there  must  also 
be  a  discriminating  judgment,  and  the 
faculty  of  weighing  well  contending  princi- 
ples or  circumstances,  and  of  deciding  justly 
upon  them, — which  faculty  is  not  so  much 
demanded  of  the  advocate  •  It  is  not  too 
much  to  say  that  all  the  requisites  of  an 
eminent  conveyancer  were  possessed  in  a 
very  high  degree  by  Mr.  Tyrrell ;  and  we 
are  sure  that  the  few  circumstances  con- 
nected with  his  life,  which  we  have  been 
able  to  collect,  will  be  read  with  interest  by 
our  readers. 

John  Tyrrell  was  the  eldest  son  of  Timothy 
Tyrrell,  Esq.,  the  late  City  Remembrancer. 
He  was  educated  at  Eton ;  and,  after  leav- 
ing school,  proceeded  at  once  to  the  study 
of  the  law.  He  was  entered  at  Lincoln^s 
Inn,  and  soon  after  became  the  pupil, — the 
first,  as  we  believe,— of  Sir  Edward  Sugden, 
then  practising  as  a  conveyancer.  Mr. 
Tyrrell  was  called  to  the  Bar  in  Michael- 

▼OL  XX.— HO.  616. 


mas  Term,  1815,  and  immediately  em* 
braced  the  department  of  the  professioil 
in  which  he  became  eminent.  He  soon 
obtained  considerable  business,  and  gradu- 
ally acquired  a  very  large  practice;  and 
this  not  only  in  all  the  ordinary  matters 
which  come  before  a  conveyancing  counsel, 
but  in  parliamentary  business,  chiefly  in 
preparing  private  acts  of  parliament.  He 
was  not  placed  on  the  Real  Property  Com- 
mission as  first  appointed,  but  he  at  once 
devoted  his  time  and  talents  to  the  inquiries 
instituted  by  them,  and  in  the  year  1829, 
he  printed  and  circulated  among  the  profes- 
sion, his  valuable  Suggestions  sent  to  the 
Commis^oners  appointed  to  Inquire  into  the 
Laws  of  Real  Property,  with  Minutes  of  the 
Evidence  given  before  them.  This  work  con- 
tained his  opinions  on  the  alterations  neces- 
sary in  the  law  of  real  property ;  and  although 
if  the  work  were  now  before  us,  we  should 
not  concur  in  all  its  suggestions,  yet  it  is 
due  to  its  author  to  say  that  it  shows 
great  knowledge  of  the  subject,  care- 
ful reflection  on  all  the  leading  pomts 
connected  with  it,  and  that  it  furnished  a 
body  of  information  of  the  greatest  use  in 
promoting  and  assisting  the  discussion, 
without  which,  to  use  his  own  words,  "  no 
important  alteration  in  the  laws  can  pru- 
dently be  made."  Many  of  his  suggestions 
were  adopted  by  the  Real  Property  Com- 
missioners, and  he  was  shortly  afterwards 
very  properly  added  to  that  useful  and  ex- 
cellent body.  And  here  it  might  be  sup- 
posed by  some  that  he  received  a  very 
great  benefit.  It  is  true  that  his  fame 
became  perhaps  more  extensive  ;  his  power 
to  benefit  his  country  by  the  exercise  of 
his  great  learning  and  experience,  was  in- 
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creased ;  but  those  vho  are  inclined  to 
measure  benefit  only  by  an  increase  of  in- 
come should  know  that  he  was  a  considerable 
loser  by  taking  the  office  upon  him.  This 
is  no  secret,  for,  with  ingenuous  manliness, 
he  mentioned  the  circumstance  in  his  evi* 
dence  before  the  Committd^  t)f  the  Hou^e 
of  Commons  on  Private  Business.  "  I  may 
be  allowed  to  mention,"  he  says,  "  that  the 
duties  of  the  Real  Property  Commission 
permanently  reduced  to  a  considerable  ex- 
tent my  income."* 

Let  us  couple  this  with  another  fact 
mentioned  by  him,  that  the  Real  Property 
Commission  by  one  act  alone— the  abolition 
of  fines  and  recoveries^-saved  the  people  of 
this  country  100,000/.  a-year  in  the  alien- 
ation of  property,  and  we  shall  not  be  dis 
posed  to  consider  these  Commissioners  very 
enormously  overpaid.  But  we  regret  to 
say  that  loss  of  income  was  not  the  only 
loss  sustained  by  Mr.  Tyrrell  from  his 
labours  in  this  Commission:  he  suffered 
what  is  even  more  important,  —  loss  of 
health.  His  incessant  application  to  his 
duties  in  this  capacity  sowed  the  seeds  of 
that  complaint  to  which  his  life  has  fallen  a 
sacrifice  m  the  full  vigour  of  his  mental 
faculties. 

On  the  expiry  of  the  Real  Property 
Commission, — and  that  it  was  allowed  to 
expire  before  half  completing  its  projected 
reforms,  cannot  be  too  much  or  too  often  re- 
gretted,— ^he  did  not  entirely  cease  his  labours 
for  the  public.  He  was  in  confidential  inter- 
course with  the  leading  statesmen  of  both 
parties  in  the  state  as  to  several  important  law 
reforms,  and  he  was  constantly  referred  to  by 
them  as  to  many  others,  so  that  his  opinion 
frequently  decided  the  fate  of  a  measure.  He 
had  more  particularly  given  his  attention  to 
the  improvement  of  die  practice  as  to  private 
bills  of  parliament,  and  we  have  already 
laid  before  our  readers  his  valuable  sugges- 
tion on  these  points.^  Another  of  his  pro- 
posed reforms  was  the  establishment  of  a 
new  board  for  taxing  costs ;  and  when  we 
consider  how  ready  he  was  to  employ  his 
great  and  varied  talents  to  the  service  of  the 
public,  in  framing  and  carrying  out  de- 
sirable improvements,  we  consider  his  loss 
in  this  respect  irreparable ;  and  while  his 
place  may  be  supplied  in  the  mere  vocation 
of  practice,  we  much  fear  that  we  shall  not 
again  find  a  man  so  willing  and  so  able  to 
devote  his  best  interests  and  faculties  to  the 
public  good.      We   should   add,  that   the 


»  See  his  evidence  fully  ffiven,  lb  L.  0. 423. 
*  See  18  L.  O.  418. 


Fourth  Report  of  the  Real  Property  Com- 
missioners— that  on  wills — on  which  the 
new  act  relating  to  wills,  I  Vict.  c.  226,  was 
mainlv  founded,  is  understood  to  have  been 
written  entirely  by  Mr.  Tyrrell.  Nor  must 
we  forget  to  state,  that  he  was  much  be- 
loved in  private  life ;  he  was  frank,  liberal, 
and  unafiected,  warm  in  his  friendships,  and 
universally  esteemed  as  an  amiable  and 
honourable  man,  and  enjoyed  the  intimacy 
of  several  of  the  most  distinguished  members 
of  his  profession. 

Mr.  Tyrrell  was  married  to  Miss  Diana 
Mary  Wyld.  He  died  on  the  20th  August 
last,  and  has  left  no  children.  One  of  hts 
brothers  is  Mr.  Edward  Tyrrell,  the  City 
Remembrancer ;  and  another,  Mr.  Frederi<^ 
Tyrrell,  the  eminent  surgeon. 

THE  PROPERTY  LAWYER. 

paoBATB  oimr. 

It  was  decided  in  the  case  of  The  Attorney 
General  v.  Dimond,  1  iTyr.  243,  that  French 
stock  belonging  to  an  English  testator  may 
be  sold  abroad  by  the  English  executor,  and 
its  proceeds  administered  by  him  here 
without  paying  probate  duty  thereon.  The 
same  subject  was  fully  discussed  in  the 
House  of  Lords  in  the  case  of  Attorney 
General  v.  Hope,  4  Tyr.  878,  and  it  was 
held  that  probate  duty  is  not  payable  in 
respect  of  the  personal  assets  uf  an  English 
testator,  domiciled  and  dying  in  England, 
which,  being  locally  situate  in  a  foreign 
country  at  the  time  of  his  death,  were  not 
brought  hither  till  after  that  event,  by  his 
executors,  though  they  had  obtained  an 
English  probate  in  respect  of  his  personalty 
situate  in  England,  and  proceeded  by  virtue 
of  that  probate  to  collect  and  administer  in 
this  country  the  whole  of  the  assets.  A 
similar  point  arose  in  the  more  recent  case 
of  Peante  v.  Pearse,  9  Sim.  430,  where,  at 
the  death  of  the  testator  (who  was  domiciled 
in  England)  his  personal  estates  consisted 
partly  of  certain  promissory  notes  of  the 
Indian  government,  the  principal  and  inte- 
restof  which,  when  due,  was  payable  in  India, 
either  in  cash  or  by  bills  on  the  India  com- 
pany  at  the  option  of  the  h^der ;  and  at  his 
death  these  securities  were  deposited  with 
the  Accountant  General  and  Sub- treasurer 
at  Madras.  Shortly  before  his  death  he 
accepted  an  offer  made  by  the  company  to 
have  his  liotes  converted  into  stock,  to  be 
registered  in  England,  and  to  be  saleable 
and  transfemable  there.  The  conversion 
was  not  completed  at  the  testator's  death, 
nor  until  after  his  will  had  been  proved  in 
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Bngland,  but  ultimately  the  stock  was 
transferred  to  his  executors.  The  question 
vas,  whether  probate  duty  was  payable  in 
respect  either  of  the  notes  or  the  stock. 
*' All  that  the  Court  has  to  do"  said  the 
Vice  Chancellor,  "  in  deciding  the  present 
question  is,  to  consider  what  was  the  actual 
position  of  the  property  at  the  time  when 
probate  was  granted.  Whether  there  was 
any  agreement  respecting  it  is  immaterial. 
The  notes  which  the  testator  had  were 
simply  engagements  by  the  Governor  Oene- 
Xdl  of  India  in  council  to  pay  certain  sums 
when  they  should  become  payable,  to  the 
testator  or  his  order,  at  the  General  Treasury 
at  Fort  William,  in  Bengal,  either  in  cash 
or  by  bills  of  exchange,  at  the  option  of  the 
proprietor  of  the  notes,  to  be  drawn  on  the 
Court  of  Directors  of  the  India  Company. 
Therefore,  all  that  the  testator  had,  was  a 
right  to  be  paid  the  amount  of  the  notes  or 
to  receive  bills  for  it  at  the  treasury  in 
Bengal.  He  died  in  February,  ISiiS.  Id 
his  lifetime  a  notice  was  issued,  by  which  an 
option  was  given  to  him  and  the  other 
holdexB  of  notes  of  the  same  description, 
cither  to  be  paid  off  or  to  convert  their  notes 
into  stock,  and  there  can  be  no  doubt  that 
it  was  the  testator's  intention  to  convert  his 
notes  into  stock.  But  at  the  time  when  the 
probate  was  granted,  there  was  no  debt  due 
from  the  India  Company  to  the  estate  of  the 
testator,  which  could  be  sued  for  in  this 
country.  The  point  appears  to  me  to  be 
settled  by  the  decision  in  The  Attorney 
General  v.  Hope."  The  question  seems  to 
turn  on  the  fact,  whether  the  property  is  at 
the  time  of  the  probate  within  the  jurisdic- 
tion of  the  Ecclesiastical  Court  of  this 
country.  If  so,  probate  duty  is  payable  ; 
but  if  not,  it  is  not  payable,  although  after- 
wards brought  within  the  jurisdiction,  and 
administered  in  this  country. 

CHANCERY  REFORM.-DUTIES  OF 
CLERKS  IN  COURT.— TAXATION 
OF  COSTS.*     

RaVBaaiKG  to  our  former  article  on  the 
duties  of  the  Sworn  Clerks  of  the  Court  of 
Chancery,  p.  386,  ante,  in  which  we  noticed 
Mr.  Wainewright's  pamphlet  in  defence  of 
*'  his  order/'  we  proceed  now  to  discuss  the 
present  system  of  taxation  of  costs.  Mr. 
Wainewnght  has  entered  into  a  very  elabo- 
rate consideration  of  the  qualifications  and 
merito  of  the  Clerks  in   Court  compared 


*  No.  II.  of  our  New  Series  of  .Vrtides  on 
Chancery  Reform^  will  appear  in  our  next 
'Number. 


with  the  proposed  taxing  oflSccrs.  It  is 
clear,  as  we  recently  observed,  that  the 
principal  service  rendered  by  the  Clerks  in 
Court  consists  in  the  taxation  of  costs.  All 
their  other  duties  are  of  an  insignificant 
kind,  and  may  be  easily  performed  by  ordi- 
nary clerks;  even  their  knowledge  of  the 
practice  of  the  court  (whatever  may  be  its 
present  value)  will  soon  become  merely 
historical.  Under  the  new  act  of  4  &  5 
Vict.  c.  94,  the  largest  part  of  the  mode  of 
procedure  will  be  abolished,  altered,  or  re- 
modelled. These  alterations  will  of  course 
be  clearly  laid  down  in  the  rules,  orders  and 
regulations  which  the  judges  are  authorised 
and  required  to  make  (as  Mr.  Wainewnght 
says)  in  "all  persons  and  things  in  the 
Court  of  Chancery."  The  extensive  nature 
of  these  alterations  will  be  seen  in  the  first 
section  of  the  act ;  they  consist, 

1st.  In  the  form  of  writs  and  commissions, 
and  the  mode  of  sealing,  issuing,  executing, 
and  returning  them. 

2nd  In  the  form  and  mode  of  filing  bills, 
answers,  depositions,  affidavite  and  other 
proceedings* 

3rd.  In  the  form  and  mode  of  obtaining 
discovery  by  answer,  in  writing  or  other" 
wise, 

4th.  In  the  form  and  mode  of  pleading. 
6th.  In  the  form  and  mode  of  proceeding 
to  obtain  relief,  and  in  the  general  practice 
of  the  Court  with  relatioa  thereto. 

6th.  In  the  form  and  mode  of  proceeding 
before  the  Masters. 

7th.  In  the  form  and  mode  of  drawing 
up,  entering,  and  enrolling  decrees  and 
orders. 

8th.  In  making  and  delivering  copies  of 
pleadings  and  other  proceedings, 

9th.  In  the  taxation,  allowance,  and 
payment  of  costs. 

10th.  In  altering,  superintending,  con- 
trolling, and  regulating  the  business  of  the 
several  offices  of  Uie  Court. 

11th.  In  the  collecting  the  fees  payable 
to  the  Suitors'  Fee  Fund,  and  for  directing 
payment  into  such  fund  of  the  copy  money 
now  received  by  any  of  the  officers  to  their 
own  use. 

12th.  In  otherwise  making  regulations 
for  carrying  into  efiect  the  several  altera- 
tions. 

It  will  be  perceived  that  when  new  rules 
and  orders  have  been  made  on  all  these  vari- 
ous subjects, — comprehending  every  stage 
and  proceeding  in  a  cause,  from  the  writ  by 
which  it  is  commenced,  to  the  final  decree 
by  which  it  is  terminated,  -  there  will  be 
little  occasion  for  the  boasted  traditionary 
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knowledge  of  the  sons,  nephews^  and  suc- 
cessors of  the  Shaddicks  and  Jacksons  of 
the  last  age. 

From  Mr.  Wainewright's  remarks  on  the 
present  system  of  the  taxation  of  costs,  and 
on  the  appointment  of  taxing  officers  instead 
of  the  Clerks  in  Court,  we  extract  the 
following  statement  in  support  of  the  pre- 
sent practice. 


<« 


The  ^reat  object  of  mere  taziof^  officers, 
particularly  if  their  number  be  limited,  must 
ne  to  get  through  their  work ;  therefore  the 
same  care  will  not  be  taken  as  at  present  to 
settle  costs  properly.  Difficult  points  will  not 
be  investigated ;  costs  will  be  taxed  by  guess, 
and  at  random.  Taxing  officers  not  having 
the  same  motives  as  Clerks  in  Court  now  have, 
to  be  uniform  in  their  allowances,  will  not  con- 
sult each  other — will  unt  be  checked  by  each 
other — ^will  follow  their  o«vn  fancies.  There- 
fore allowances  will  var^  in  every  office.  This 
would  be  the  case  now  m  the  Master's  Office, 
if  they  were  not  attended  by  the  Clerks  in 
Court.  Hence  will  arise  uncertainty  as  to 
costs ;  neither  solicitor  nor  suitqr  will  be  able 
to  calculate  on  what  he  ought  to  receive,  or 
what  to  pay.  Useful  rules  will  be  lost  sight 
of,  or  imperfectly  followed.  The  intelligent 
and  honourable  part  of  the  profession  will 
suffer  by  this ;  knaves  will  benefit ;  the  con- 
troul  over  improper  persons  will  be  much 
lessened,  and  tne  public  will  be  more  exposed. 

**  Taxation  by  the  Clerks  in  Court  prevents 
^ese  inconveniences. 

**  4st.  Clerks  in  Court  being  officers  of  the 
Court,  and  being  intrusted  with  the  taxation 
of  costs,  and  responsible  to  the  Masters  and 
the  Court  for  the  due  performance  of  this 
duty,  above  all  things  endeavour  to  uphold 
ana  mid&e  known  the  rules  of  taxation,  and  to 
maintain  an  uniformity  of  allowance.  They 
are  aware,  that,  if  they  were  looked  upon  by 
the  Court,  the  Masters,  and  their  clients,  as 
mere  advocates,  they  should  soon  lose  the 
influence  and  consideration  which  they  at  pre- 
sent possess,  and  would  only  be  looked  upon 
in  the  light  of  counsel  on  mutters  of  taxation ; 
and  then  solicitors  of  experience  might  justly 
consider  them  as  superfluous  and  onerous  to 
the  suitor.  At  present,  their  character  is  of  a 
judicial  nature.  On  this  account,  they  never 
hesitate  to  oppose  their  clients  (the  solicitors) 
where  the  rules  of  taxation  require  it.  They 
are  hence  led  to  investigate  and  consult  with 
one  another  on  difficult  points,  nud  to  spare 
no  personal  labour  in  having  their  business 
properly  settled.  Where  any  difference  of 
opinion  is  found  to  exist,  the  matter  is  dis- 
cussed and  settled  *  They  take  great  pains  to 
satisfy  ihe  Masters  by  certificates  and  by  pre- 
cedents as  to  the  course  of  taxation.  They 
never  differ  before  the  Masters,  or  with  one 
another,  on  rules  and  principles,  Imt  only  from 
time  to  time,  on  the  application  of  those  rules 
to  the  particular  cireumstances  of  the  indivi- 
dual case. 

'*  ^ud.  In  order  to  satisfy  iheir  cllenU  (the 


solidtors),  thev  take  great  pains  to  acqoaint 
themselves  with  their  rights  on  any  taxation ; 
and  to  make  those  nfi}\ts  fully  understood; 
they  exert  themselves  in  and  out  of  hours  to 
dispatch  business,  and  prevent  the  solicitors  or 
the  suitors  from  experiencing  inconvenient  and 
injurious  delays ;  and  in  order  to  accompltsli 
this  object,  and  from  the  stimulus  of  an  ho- 
nourable competition,  they  take  much  trouble 
to  make  themselves  acquainted  with  business, 
and  with  the  views  and  practice  of  their  more 
experienced  brethren. 

"  But  3rd,  (not  to  mention  motires,  all 
powerful  though  they  be,  of  honour  and  con- 
science) ;  by  means  of  the  present  system, 
{viz,,  a  Clerk  in  Court  for  every  party  inter- 
ested in  the  taxation,  attending,  and  the  Mas- 
ter exercising  a  general  supenntendance  over 
taxation)  it  arises  that  every  Clerk  in  Court  is 
kept  in  check  and  reminded  of  his  great  duty 
of  preserving  uniformity.  Even  where  no 
party  appears  to  oppose,'  or  where  the  costs 
come  out  of  the  party's  own  fund,  the  Clerk  in 
Court  still  is  unner  surveillance*  All  the  ban- 
ness  of  the  Sworn  Clerks  is  transacted  so  pub- 
licly, and  they  are  so  closely  brought  together, 
and  so  well  knonn  to  the  profession,  that  the 
peculiarities  und  modes  of  proceeding  of  any 
one  Clerk  in  Court,  are  immediately  known  to 
the  rest,  who.  if  they  consider  his  conduct  im- 
proper or  injurious  to  the  body,  reduce  him 
auickly  to  order  by  the  decisive  expression  of 
tneir  united  opinion. 

"  The  practical  effect  of  these  checks  on  the 
Clerks  in  Court,  must  be  admitted  by  thnse 
solicitors  and  managing  clerks,  who  are  in  the 
habit  of  attending  much  taxation.  In  lact, 
I  generally  find,  that  experienced  men,  for 
whom  I  am  not  Clerk  in  Court,  will  allow  me 
to  proceed  on  taxations  without  the  presence 
of  their  own  Clerk  in  Court,  if  he  be  pre- 
vented from  attending,  and  acquiesce  in  my 
decisions  And  as  to  separate  taxations,  I  am 
frequently  told  by  my  clients,  that  they  wii»h 
that  there  was  an  opponent,  as  I  should  be 
then  less  vigilant  against  them. 

'*  As  to  uniformity  of  taxation,  solicitors 
are  so  persuaded  of  it,  that  they  take  the  opi- 
nion of  a  Clerk  in  Court  no/  their  own,  if  their 
own  be  out  of  the  way,  without  the  least  hesi- 
tation.  Sometimes  1  am  consulted  by  my 
clients  under  the  following  circnmatanccs 
they  want  to  settle  a  bill  of  costs  with  an 
adverse  solicitor,  without  taxation,  in  the 
Master's  Office,  but  Uiey  cannot  agree  on  the 
items.  I  adyise  mv  client  to  get  the  other 
solicitor  to  refer  the  bill  to  any  indifferent 
Clerk  in  Court,  or  even  to  his  own,  and  I  am 
able  to  tell  my  client  as  nearly  as  possible  what 
will  be  the  result  of  the  taxation. 

'*  Our  knowledge  of  costs,  and  coirectness 
and  uniformity  of  allowance,  are  so  weU  known, 
that  the  Masters,  when  they  have  costs  to  tax 
in  matters  in  lunacy,  dc,  with  which  Clerks 
in  Court  have  nothing  to  do,  most  usually  send 
them  to  some  one  Clerk  in  Court.  Solicitors 
compromising  matters  frequently  do  the  same. 

"  With  respect  to  two  or  more  Cleiks  in 
Court  attending  the  taxation  of  the  same  bill. 
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*'  At  fint  sii^ht  this  appears  objectionable, 
for  two  reasons, 

*'  Ut,  That  it  must  canse  unnecessary  ex- 
pense. 

**  2ndy  That  it  must  cause  delay. 

"  Particular  instances  may  no  doubt  be  ad- 
duced, in  which  both  these  defecis  would  be 
apparent.  But  in  general  this  is  far  from 
bein^  the  case.  Collectively,  the  Clerks  in 
Court  receive  less  for  taxation  than  could  be 
paid  under  any  other  system ;  and  in  the 
general  run  of  cases,  a  party  interested  either 
in  supporting  or  opposing;  a  bill,  may  be  well 
content  to  pay  the  Clerk  in  Court  his  fee  of 
(i«.  Sd.  for  tiie  security  which  he  derives  from 
his  skill  and  influence  of  having  his  business 
correctly  and  expeditiously  done.  There  is 
frequently  a  great  convenience  in  this  system 
In  causes  where  the  parties  and  their  solicitors 
are  very  hostile  to  one  another.  They  all  feel 
reliance  on  their  own  Clerks  in  Court,  and 
leave  every  thing  to  them  The  Clerks  in 
Court,  uninfluenced  by  the  feelings  of  their 
clients,  agree  upon  a  whole  bill  in  less  time 
than  would  be  consumed  upon  two  or  three 
items,  if  discussed  by  angry  parties  or  solicitors 
before  a  tuing  officer,  wlo  must  hear  aU 
parties. 

"  With  respect  to  the  difficulty  of  bringing 
two  or  more  Clerks  in  Court  together,  this  is  not 
felt  in  practice.  Some  one  or  more  Clerks  in 
Court  attend  and  proceed,  leaving  the  others 
to  look  over  afterwards  what  has  been  done." 

This  is  a  string  of  very  modest  assertions 
on  the  part  of  the  Clerks  in  Court.  Why 
should  Mr.  Wainewright  suppose  that  taxing 
officers,  specially  appointed  to  perform  an 
important  duty,  will  act  by  guess  and  at 
random,  following  their  own  fancies,  un- 
checked by  each  other,  "  getting  through 
their  work  "  imperfectly,  and  without  care 
or  due  investigation  ?  llus  is  not  the  case 
in  the  Common  Law  Courts,  llie  board  of 
taxing  officers  would  probably  consist  of 
barristers  and  solicitors  who  had  been  en- 
gaged in  diflTerent  branches  of  practice,  with 
some  of  the  present  Clerks  in  Court ;  thus 
securing  all  the  knowledge  and  experience 
essential  to  discharge  the  duty  of  the  office. 

I'he  board  would  not  commence  its  labors 
without  some  code  of  instruction.  We  have 
no  doubt  that  a  scale  of  fees  would  be  formed, 
and  regulations  made,  which  would  guide, 
as  well  the  solicitor  in  making  out  Ins  bill 
of  costs,  as  the  officer  in  taxing  it.  And 
besides  the  establishment  of  certain  rules 
adapted  to  the  -generality  of  cases,  the 
taxing  oflicer  would  have  a  discretionary 
power  to  make  extra  allowances  in  extra- 
ordinary cases. 

The  Clerks  in  Court  act  on  an  old  scale 
of  allowances  ill  suited  to  the  modem  state 
of  professional  practice.  They  have  no 
personal  knowledge  of  the  nature  of  the 


difficulties  which  a  solicitor  has  to  encounter 
in  conducting  a  cause  in  the  best  manner 
for  his  client's  interest.  This  want  of 
actual  experience  in  the  business  of  a  solici- 
tor naturally  leads  to  the  allowance  in  some 
instances  of  too  little,  and  in  others  of  too 
much.  A  solicitor  versed  in  the  arbitrary 
rules  of  the  Clerks  in  Court,  may  so  conduct 
a  suit  as  to  obtain  much  larger  posts  than 
ought  to  be  allowed.  "Whilst  another 
solicitor  acting  conscientiously,  doing  no 
more  than  he  deems  necessary,  but  charging 
all  his  actual  attendances,  will  find  at  the 
end  of  a  long  suit,  that  many  of  his  items 
will  be  taxed  off,  and  his  zeal  very  in- 
adequately remunerated. 

We  are  willing  to  admit  that  the  Clerks 
in  Court,  in  spite  of  all  these  disadvantages, 
endeavour  to  discharge  their  duty  fiedthfully  ; 
but  we  cannot  agree  with  Mr.  Wainewright, 
that  it  is  satisfactorily  done.  We  believe 
on  the  contrary,  that  the  proposed  taxing 
officers  (if  well  selected)  will  be  able  to 
render  justice,  which  is  not  now  done,  as 
well  between  the  adverse  parties  in  a  cause, 
as  between  solicitor  and  client. 

It  will  be  recollected  that  the  legislature 
has  already  signified  its  approval  of  a  uni- 
form plan  of  taxation.  By  the  Law  Amend- 
ment Act,  3  &  4  W.  4,  c.  42,  s.  36,  the 
judges  were  empowered  to  make  regulations 
for  the  taxation  of  costs  by  officers  of  the 
several  Courts  indiscriminately,  and  to  ap- 
point a  convenient  place  for  the  business  of 
taxation  in  all  the  courts. 


THR 

BANKRUPTCY  AND  INSOLVENCY 

COMMISSION. 

No.  IV. 


Wb  continue  our  abstract  of  this  report : — 

•'  0/the  certificnte. — We  are  of  opinion  that 
requiring  the  signature  of  a  certain  proportion 
of  the  bnnkropt's  creditors,  to  testifv  their 
consent  to  his  having  his  certificate^  is  mis- 
chievous in  its  consequences.  This  state  of 
the  law  Is  a  prominent  cause  of  fraudulent 
bankruptcies,  of  fictitious  debts,  and  of  con- 
cealment of  property,  and  operates  much  to 
the  injury  of  creditoni.  It  i^  also  sometimes 
the  cause  of  great  injustice  to  the  unfortunate 
but  honest  bankrupt.  If  the  bankrupt  has 
conformed  to  the  law,  and  delivered  up  all  his 
property  for  the  benefit  of  his  creditors,  it 
would  be  to  their  interest  that  he  should  been, 
titled  to  his  certificate ;  but  creditors  withliold 
their  consent  to  the  certificate,  sometimes  by 
way  of  punishment,  sometimes  from  malicious 
motives,  or  from  a  desire  to  obtain  undue  ad- 
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TBDtage  over  the  otber  creditors,  or  to  prevent 

the  bankrupt  being  a  witness  in  some  matter 
in  which  a  crerlitor  is  desirous  of  excluding  his 
testimony.  The  requiring  the  assent  of  credi- 
tors IS  sometimes  attended  with  a  very  heavy 
and  useless  expense  to  the  bankrupr,  and  he  is 
tempted,  by  a  Knowledge  of  such  expense,  and 
the  probability  of  being  obliged  to  purchase 
the  assent  of  some  of  the  creditors,  to  secrete 
property.  A  bankrupt  is  also  deterred  from 
giving  that  assistance  in  investigating  the  va- 
lidity of  the  claims  against  his  estate,  which, 
under  other  circumstances,  might  be  reason- 
ably expected  of  him.  We  are  of  opinion  that, 
having  a  due  regard  to  the  interest  of  creditors, 
to  the  situation  of  the  unfortunate  but  honest 
bankrupt,  and  as  affording  the  best  check  to 
fraudulent  bankruptcies,  and  the  various  evils 
that  generally  result  from  them,  it  would  be 
advantageous  that  the  granting  of  the  certifi- 
cate should  1)6  a  judicial  act,  but  that  any  of 
the  creditors  should  be  permitted  to  show  cause 
against  it,  and  that  the  decision  should  be  sub- 
ject to  appeal.  We  also  think  that  the  judge 
should  have  power  to  annex  such  conditions 
to  the  certificate  as  the  justice  of  the  case  may 
reuuire.  We  think  that  the  provision  of  the 
6  Geo.  4,  c.  16,  8.  127,  respecting  the  effect  of 
a  certificate  under  a  second  bankruptcy,  ope- 
rates, in  many  cases,  unjustly  both  as  regards 
the  different  classes  of  creditors  and  the  bank- 
rupt, and  therefore  requires  revision." 

The  commissioners  then  mention  the  fol- 
lowing other  points  requiring  alteration  in  the 
law  of  liankruptcy. 

"  Tlie  dav  for  the  last  examination  of  a  bank- 
rupt should  not  necessarily,  in  the  first  in- 
stance, be  restricted  to  the  4:2nd  day  from  the 
publicatiun  of  the  bankruptcy.  In  some  cases 
this  period  is  too  long,  in  others  too  short : 
in  the  former,  the  rule  tends  to  protract  the 
winding  up  of  the  bankrupt's  affairs;  in  the 
latter,  inconvenience  and  expense  are  caused 
by  adjournments.  The  limitation  of  the  time 
of  audits  and  divi<lends  has  also  been  found  to 
be  inconvenient,  as  impeding  that  early  distri- 
bution which  is  so  highly  conducive  to  the  in- 
terests of  creditors.  A  bankrupt  frbould  be 
entitled  to  his  allowance,  after  a  limitctl  time, 
before  a  final  dividend.  There  are  some  pay- 
ments in  full,  from  which  we  think  it  just  that 
the  estate  of  a  bankrupt  should  be,  in  6ome 
measure,  relieved.  The  first  of  these  is  rent,  of 
which  the  amount  of  one  year  is  allowed  to  the 
landlord  in  full  under  a  distress  to  the  preju- 
dice of  those  creditors  ivho  are  only  to  receive 
a  dividend.  We  think  that  the  distress  should 
not  be  available  for  more  than  six  months*  rent. 
We  think  that  the  payment  in  full  of  clerks 
and  servants  sliould  be  extended  to  the  time 
at  which  such  persons  are  usually  paid,— 
namely,  to  three  months  salary  or  wages;  and 
that  the  privilege  should  be  limited  to  debts 
due  to  workmen,  journeymen,  and  labourers, 
to  the  amount  (»f  one  week's  wages,  or  not  ex- 
ceeding 2/.  where  work  has  been  done  by  the 
piece.  We  think  that  a  person  who  has  been 
adjudged  a  bankrupt  should  be  liable  to  a  cri- 


minal protecnUon  if  he  do  not  atteod  aad  8nl»- 
mit  himself  for  examination  wheoever  be  may 
be  directed  by  the  Court,  having  no  legitimate 
excuse  for  his  absence ;  or  if  he  has  obtained 
credit  by  means  of  false  pretences ;  or  if  he 
has  attempted  to  account  for  his  property  by 
fictitious  expenses  or  losses ;  or  if  he  has  made 
fraudulent  sales  or  gifts  of  any  of  his  property ; 
or  if  he  has  knowingly  allowed  fictitlona  debts 
10  be  proved  against  his  estate ;  or  if  he  has  ap- 
propriated trustrproperty  to  his  own  me ;  or  if 
he  has  at  anytime  concealed,  destroyed,  altered, 
mutilated,  or  falsified  any  of  his  books,  papers 
&c.,  with  intent  to  defraud  his  creditors.  We 
are  of  opinion  that  persons  convicted  of  any  of 
these  offences  should  be  imprisoned  with  or 
without  hard  labour,  at  the  discretion  of  the 
Court,  and  that  the  judgment  upon  sach  par- 
ties should  be  advertised.  Due  facility  should 
be  given  to  prosecutions ;  and  where  the  es- 
tate of  the  individual  l>ankropt  is  found  inanf- 
ficient  to  meet  the  costs,  the  Court  shoold  have 
power  to  order  sncb  prosecutions  at  the  poblic 
expense.  But  whether  it  woald  be  derirable 
that  the  Court  of  Bankruptcy,  or  the  Gourt 
for  the  relief  of  Insolvent  Debtors,  or  such 
Court  as  may  be  established  in  lieu  of  them, 
should  have  to  any,  or  what  extent,  the  power 
of  punishing  fraudulent  debtors,  we  leave  to 
the  consideration  of  the  legislature.  Many 
other  points  require  revision  and  alteration : 
some  may  be  amended  by  the  rules  and  orders 
of  the  Court  itself,  when  armed  with  suficient 
powers  :  others  will  require  the  aid  of  icKisla- 
tive  enactment ;  but  we  think  it  expedient  at 
present  to  abstain  from  more  minute  details  as 
to  matters  of  future  amendment,  till  the  prac- 
tical working  of  a  new  system,  should  your 
iMajesly  be  pleased  to  adopt  our  humble  sug- 
gestions, shall  have  been  ascertained." 

The  commissioners  then  shortly  proceed  to 
consider  the  defects  in  the  administration  of 
the  law  of  bankruptcy  in  the  country. 

"  It  appears,  by  the  evidence  which  has  been 
given  before  us,  that  there  are  strong  grounds 
for  dissatisfaction  with  the  present  mode  of 
administering  the  estates  of  bankrupts  in  the 
country.  The  fault  is  in  the  system,  anil  not 
in  the  learned  commissioners  who  administer 
it ;  and  many  of  them  admit  and  lament  the 
evils  attending  it,  which  they  can  neither  con- 
troul  nor  amend.  There  are  at  present  132 
districts  or  places  in  the  country  where  there 
are  lists  of  commissioners  of  iHinkrupt,  each 
list  coBdisting  of  Ave  commissioners,  who  are 
barristers,  solicitors,  and  aitornies  practising 
in  the  different  counties,  and  whose  names  are 
returned  to  the  Lord  Chancellor  by  the  judges 
who  go  the  several  circuits,  and  are  approved 
of  by  his  Lordship.  There  are  in  the  country 
about  700  commissioners  in  140  distinct  and 
independent  Courts.  The  lists  In  moat  of  the 
districts  have  very  few  fiats  in  the  course  of 
a  year.  During  the  last  two  years,  only  about 
35  of  the  lists  had  more  than  five  fiats  ciirected 
to  them,  so  that  very  many  of  the  lists  can 
have  little  practical  experience  in  tiio  proM- 
cution  of  fiats  in  bankruptcy. 
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'*  The  e?i1a  of  tvbicli,  in  our  opiniOD^  the 
public  have  cause  to  complain  are  :— 

The  consiitutioD  of  the  courts  of  commis- 
sioners in  the  country. 

The  objectionable  mode  uf  remunerating  the 
commissioners. 

The  uncertainty  attendinfjf  these  tribunal!^, 
both  with  respect  to  the  law  and  (he  prac- 
tice, necessanly  arisini;  from  their  multi- 
plicity, and  the  want  of  sufficient  practice. 

The  costs  of  workin|(  fiats. 

The  difficulty  of  access  to  the  proceedings, 
from  the  want  of  some  central  and  pub- 
licly knowo  place  of  custody. 

The  trouble  and  delay  in  getting  the  com- 
missioners together. 

The  want  of  publicity,  and  the  checks  atten- 
dant thereupon. 

The  delay  in  getting  in  the  property. 

The  insecurity  of  the  funds  when  collected. 

The  length  ot  time  before  making  dividends. 

The  smul  amount  of  dividends. 

The  absence  of  sufficient  activity  on  the  part 
of  assignees. 

The  want  of  official  assignees. 

Fiats  being  frequently  prosecuted  at  places 
in  the  country  far  distant  from  the  princi- 
pal creditors,  who  generally  carry  on 
business  in  London  or  the  other  great 
commercial  or  manufacturing  towns. 

The  large  sums  of  money  lying  in  the  hands 
of  country  bankers,  assignees,  and  others, 
which  ought  to  be  collected  and  secured 
to  the  creditors. 

"  We  think  that  these  evils  will  be  eflectuully 
remediefd  by  the  establishment  of  the  Court 
we  shall  humbly  recommend  to  your  Majesty." 

They  then  notice  the  defects  of  the  Insol- 
vent Law. 

"  Upon  this  snbject  the  evidence  which  has 
been  adduced  before  us  preponderates  greatly 
in  support  of  the  statement  made  by  the  Com- 
mon Law  Cotnmissioners,  that  *  the  loud  and 
{v^eneral  complaints  of  the  etTects  of  the  present 
insolvent  law  are  well  founded.' 

**  The  prominent  defects  in  the  insolvent  law 
ore,  in  our  opinion, — 

The  making  a  certain  term  of  imprisonment 
a  condition  precedent  to  the  relief  of  the 
debtor  who  is  willing  to  surrender  his 
property. 
The  want  of  efficient  means  for  the  discovery 
and  seizure  of  property,  and  for  the  secu- 
rity thereof. 
The  very  limited  extent  to  which  frauds  are 

punishable. 
The  facility  of  escaping  detection  and  pun- 
ishment, and  the  difficulty  and  expense  to 
which  opposing  creditors  are  subject. 
The  power  of  a  detaining  creditor  to  liberate 
a  debtor,  though  remanded  to  prison  for 
fraud. 
The  indiscriminate  liability  of  future  pro- 
perty. 
The  lengthened  term  of  imprisonment  of 
debtors  in  the  country  compared  with  those 
in  London. 
**  With  such  defects,  we  think  that  the  in- 


solvent law  affords  no  effectual  relief  to  credi. 
tors  or  to  the  honest  debtor,  whilst  it  tends  to 
encourage  the  commission  of  frauds  by  the  dis- 
honest." 

Having  thus  pointed  out  the  defects  of  the 
bank  nipt  and  insolvent  law,  they  proceed  to 
propose  the  establishment  of  a  new  Court. 
This  we  shall  reserve  for  a  future  number. 

CHANGES  IN  THE  LAW. 

IN  THS  LAT9  SESSION  OF  PABLIAUENT. 


No.  XXV. 


M0N-PA^0CHI.\L  RBGI8TBR8. 

3  &  4  Vict.  C.  92. 

An  Jd  fat  enMinr  CtntrU  i^fJv^ceto  ad^ 
mii  non-paroehtafregisters  as  evidence  of 
births  or  bapiisms,  deaths  or  burials,  and 
marriages,  [  I OM  August,  1 B40.] 

Certain  registers  to  be  deposited  in  the  cus- 
tody  of  the  registrar  generaL-^'Proviso  as  to 
registers  not  receitfea.-^yfhtretia  by  a  com- 
mission under  the  Great  Seal,  bearing  date  the 
thirteeenth  day  of  September,  in  the  seventh 
year  of  the  reign  of  his  late  Majesty,  certain 
persons  therein  named  were  appointed  com- 
missioners for  inquiring  into  the  state,  custody, 
and  authenticity  of  any  registers  or  records  of 
births  or  baptisms,  deaths  or  burials,  and  mar- 
riages lawfully  solemnized,  as  had  been  kept 
in  England  and  Wales,  other  than  the  paro- 
chial registers,  and  the  copies  thereof  deposi- 
ed  with  the  diocesan  registrars,  and  for  en- 
quiring whether  any  and  what  measures  could 
be  beneficially  adopted  for  collecting  and  ar- 
ranging and  depositing  such  registers  or  re* 
cords,  and  for  considering  and  advising  the 
proper  measures  to  be  adopted  for  giving  full 
force  and  effect  as  evidence  in  all  courts  of 
justice,  to  all  such  registers  as  were  found  ac- 
curate and  faithful,  and  for  facilitating  the 
production  and  reception  of  the  samet  and  by 
another  commission  under  the  Great  Seal, 
issued  in  the  first  year  of  her  present  Majesty, 
the  powers  and  duties  of  the  said  commis- 
sioners were  continued :  and  whereas  there  are 
now  about  seven  thousand  registers  in  the  cus- 
tody of  the  said  commissioners,  which  by  their 
report  to  her  Majesty,  bearing  date  the  eigh- 
teenth day  of  June,  one  thousand  eight  hundred 
and  thirty-eight,  they  have  recommended  to  be 
kept  together  in  some  secure  place  of  deposit, 
and  to  be  deemed  to  be  in  legal  custody,  and 
to  be  receivable  in  evidence  in  all  courts  of 
justice,  subject  to  certain  conditions  and  res- 
trictions therein  recommended :  be  it  therefore 
enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  the 
registrar  general  of  births,  deaths,  and  mar- 
riages in  England  shall  receive  and  deposit  in 
the  general  register  office,  all  the  registers  and 
records  of  births,  baptisms,  deaths,  burials  and 
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marriages*  now  Id  the  custody  of  the  coididIs- 
sioners  appointed  by  her  Majesty  as  aforesaid, 
and  whicli  they  have  bjr  their  said  report  re- 
commended to  be  kept  m  some  secure  place  of 
deposit,  and  also  the  several  re^sters  and  re- 
cords mentioned  in  the  schedules  CH.)>(I0»(P*)> 
and  (Q  ),  annexed  to  the  said  report  of  the 
said  commissioners,  and  also  such  other  re jjris- 
ters  as  are  herein-after  directed  to  be  deposited 
with  him :  provided  that  none  of  the  said 
registers'or  records  not  already  in  the  custody 
of  the  said  commissioners  shall  be  received  by 
the  registrar  general,  unless  the  person  or  per- 
sons now  having  the  custody  thereof  shall, 
within  three  calendar  months  from  the  passing 
of  this  actj  send  the  name  to  the  said  commis- 
sioners for  examination  by  them. 

2.  Continuance  qf  Commissioners /or  twelve 
months. — Their  duty. — And  be  it  enacted,  that 
such  of  the  said  commissioners  as  are  now 
living  shall  be  continued  commissioners  for 
the  purposes  herein-after  mentioned  for  the 
space  of^twelve  calendar  months  from  the  pass- 
ing of  this  act,  and  they  are  hereby  authorized 
from  time  to  time  during  the  said  twelve 
months,  to  inouire  into  the  state,  custody,  and 
authenticity  ot  every  register  or  record  of'^birth, 
baptism^  naming,  dedication,  death,  burial,  and 
marriage,  which  shall  be  sent  to  them  within 
three  calender  months  from  the  passing  of 
this  act,  and  such  as  they  shall  find  accurate 
iind  faithful  they  shall  certify  under  the  bands 
and  seals  of  tliree  or  more  of  them  (of  whom 
the  registrar  general  shall  not  be  one,)  as  fit  to 
be  placed  with  the  other  registers  and  records 
hereby  directed  to  be  deposited  iu  the  said 
office ;  and  the  registrar  general,  upon  receiv- 
ing the  said  certificate  of  the  said  commis- 
sioners, accompanied  by  an  order  uf  one  of 
her  Majesty's  principal  secretaries  of  state, 
shall  receive  such  registers  and  records  and 
deposit  them  with  the  registers  and  recorns, 
which  are  now  in  the  custody  of  the  said  com- 
missioners. 

3.  Declaratory  provisiuns  as  to  the  general 
register  office, — And  be  it  enacted,  that  every 
office  or  place  where  any  register  ur  records 
which  by  this  or  any  other  act,  are  directed  to 
be  in  the  custody  ot  the  registrar  general  shall 
be  deposited  by  the  direction  of  the  registrar 
general,  with  the  approval  of  the   lord  hi^h 

'treasurer,  or  three  or  more  commissioners  of 
her  Majesty's  treasury,  shall  be  deemed  to  be 
a  branch  or  part  of  the  general  register  office, 
BO  long  as  such  registers  or  reiorda  shall  re- 
main therein,  and  the  execution  of  this  act  shall 
be  deemed  to  be  a  part  of  the  business  of  the 
general  register  office. 

4.  Commissioners  to  identify  the  registers  de- 
posited, — And  be  it  enacted,  that  the  said  com- 
missioners shall  from  time  to  time  deliver  to  the 
registrar  general  a  descriptive  list  or  lists  of  all 
the  registers  and  recurds  now  in  their  custody, 
and  also  of  all  the  registers  and  records  which 
shall  be  so  certified  as  fit  to  be  placed  with  the 
other  registerb  and  reeurds  iu  the  general  re- 
gister office,  conthining  such  particulars,  aud 
referring  to  the  registers  and  records  in  such 
manner,  as  in  the  opinion  of  the  regittrar  gene- 


ral shall  be  sufficient  to  identify  every  aach 
register  and  record;  and  three  or  more  of  the 
Sdid  commissioners,  (of  whom  the  registrar 
general  shall  not  be  one,)  shall  certify  under 
their  hands,  upon  some  part  of  every  separate 
book  or  volume  containing  any  such  reinater 
or  record,  that  it  is  one  of  the  registers  or  re- 
cords  deposited  in  the  general  register  office, 
pursuant  to  this  act,  and  in  every  case  in  which 
the  commissioners  shall  certify  to  the  registrar 
general  as  aforesaid,  that  certain  parts  only 
of  such  registers  or  records  appear  to  them  to 
be  original  or  authentic,  the  comanissioners 
shall  refer  iu  the  descriptive  list  or  lists,  and 
also  in  the  certificate  upon  such  book  or  volume, 
to  those  parts,  in  such  manner  as  to  identify 
them  to  the  satisfaction  of  the  rei^istrar  general. 

5.  Lists  to  be  made;  which  shaU  be  open  to 

search;  and  certified  ejptracts  hadther^ram. 

And  be  it  enacted,  that  the  registrar  general 
shall  cause  lists  to  be  made  of  all  the  registers 
and  records  which  may  be  placed  in  his  custody 
by  virtue  of  this  act;  aud  evei7  person  shall  be 
entitled,  on  payment  of  the  fees  herein-after 
mentioned,  to  search  the  said  lists,  and  any 
register  or  record  therein  mentioned,  between 
the  hours  of  ten  in  the  morning  and  four  in 
the  afternoon  of  every  day,  except  Suodaysand 
Christmas  Day,  and  Good  Friday,  but  subject 
to  such  regulations  as  may  be  made  from  litne 
to  time  by  the  registrar  general,  with  the  ap- 
probation of  one  of  her  Majesty's  principal 
secretaries  of  state,  and  to  have  a  certified  ex- 
tract of  any  entry  in  the  said  registers  or  re- 
cords, aud  for  every  search  in  any  such  register 
or  record,  shall  be  paid  the  sum  of  one  shilling, 
and  for  eveiy  such  certified  extract  the  sum  of 
two  shillings  and  sixpence,  and  no  more. 

6.  Registers  deemed  in  legal  cust*.djf,  and 
shall  be  receivable  in  evidence, — ^And    be  it 
enacted,  that  all  registers  and  records  depo- 
sited iu  the  general  register  office  by  virtue  of 
this  act,  except  the  registers  and  records  of 
baptiHms  and  marriages  at  the  Fleet  and  King's 
Bench  Prisons,  at  May  Fair,  at  the  Mint  in 
Southwark,  and   elsewhere,  which  were  de- 
po!>ited  in  the  registry  of  the  Bishop  of  Lon- 
don  in  the  year  one  thousand  eight  hundred 
and  iwenty-one.  as  herein-after  mentionett, 
shall  be  deemed  to  be  in  legal  custody,  and 
shall  be  receivable  iu  evidence  in  all  couits  uf 
justice,  subject  to  the  provisions  hereiu-after 
contained;^ aud  the   registrar  general  shail 
produce  oVcause  to  be  produced  any  such 
registrar  or  record,  on  subpoena  or  order  of 
any  competent  court  or  tribunal,  and  on  pay- 
ment of  a  rea:<ouab1e  sum,  to  be  taxed  as  the 
court  shall  direct,  aud  to  be  paid  to  the  regis- 
trar  general  on  accouut  of  the  loss  of  time  of 
the  officer  by  whom  such  re^eister  or  record 
shall  be  produced,  and  to  enable  the  registrar 
general  to  defray  the  travelling  and  other  ex- 
penses of  such  officer. 

7.  Fees  to  be  accounted /or,— 4  4*  6  AT.  4, 
<?•  15. — Aud  be  it  enacted,  that  every  som 
received  under  the  provisions  of  this  act  by  or 
on  account  of  the  registrar  general  ahall  be 
accounted  for  and  paid  by  the  registrar  general, 
at  such  times  as  the  commissioners  of  her  Ma- 
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jest/M  Treasury  of  tlie  United  Kinfif(lr)tn  of 
GrefttBrltaiDaiKl Ireland  from  time  to  time  shall 
direct,  into  the  Bank  of  England,  to  the  credit 
of  her  Majesty's  Exchequer,  accunting  to  the 
provisions  of  an  act  passed  in  the  fourth  year 
of  bis  late  Majesty  King  William  the  Fourth, 
jQtitulcd  "  An  Act  to  regulate  the  Olfice  of 
the  Receipt  of  his  Majesty's  Exchequer  at 
Westminster." 

8.  H^il/ui  injury  or  forgery  of  registert, 
felony  — ^And  be  it  enacted,  that  every  person 
who  shall  wilfully  destroy  or  injure,  or  cau«e 
to  be  destro)ed  or  injured,  any  regi:{ter  or 
record  of  birth  or  baptism,  naming  or  dedica- 
tion, death  or  burial,  or  marriage,'  which  shall 
be  deposited  with  the  registrar  general   hv 
virtue  of  this  act,  or  any  pat  t  thereof,  or  shall 
falsely  make  or  counterteit,  or  cause  to  be 
falsely  made  or  counterfeited,  any  part  of  any 
such  register  or  record,  or  shall  wilfully  insert 
or  cause  to  be  inserted  in  anv  of  such  regist^frs 
or  records  any  false  entry  of  any  birth  or  bap- 
tism,  naming  or  dedication,  death  or  burial,  or 
marriage,  or  shall  wilfully  give  any  false  certi- 
ficate,  or  shall  certify  any  writing  to  be  an 
extract  from  any  register  or  record  knowing 
the  same  roister  or  record  to  be  false  in  any 
part  thereof  or  shall  forge  or  counterfeit  the 
aeal  of  the  said  office,  shall  be  guilty  of  felony. 

9.  ExtrocU  from  registen  to  he  stamped 
with  the  ieai  of  office. — And  be  it  enacted, 
that  the  registrar  general  shall  certify  all  ex- 
tracts which  may  be  granted  by  him  from  the 
registers  or  records  deposited  or  to  be  depo- 
sited in  the  said  office,  and  made  receivable  in 
evidence  by  virtue  of  the  provisions  herein 
contained,  by  causing  them  to  be  sealed  or 
stamped  with  the  seul  of  the  office ;  and  all 
extracts  purporting  to  be  stamped  with  the 
seal  of  the  said  office  shall  be  received  in  evi. 
dence  in  all  civil  cases,  instead  of  the  production 
of  the  original  registers  or  records  containing 
such  entries,  subject  nevertheless  to  the  pro- 
visions herein-after  contained. 

10.  Extrncts  to  detribe  the  register  whence 
taken.— ^Production  of  register  shall  be  suffix 
dent. — And  be  it  enacted,  that  every  extract 
granted  by  the  registrar  general  from  any  of 
the  said  registers  or  records  shall  describe  the 
register  or  record  from  which  it  is  taken,  and 
shall  express  that  it  is  one  of  the  registers  or 
records  deposited  in  the  general  register  office 
under  this  act ;  and  the  production  of  tiuy  of 
the  said  registers  or  records  from  the  general 
register  office,  in  the  custody  of  the  proper 
officer  thereof,  or  the  production  of  any  &uch 
certified  extract  containing  such  description 
as  aforesaid,  and  purporting  to  be  stamped 
with  the  seal  of  the  said  office,  shall  be  suffi- 
cient to  prove  that  such  register  or  record  is 
one  of  the  registers  and  records  deposited  in 
the  general  re;;i8ter  office  under  this  act,  in  all 
cases  in  which  the  register  or  record,  or  any 
certified  extract  therefrom,  is  herein  respec- 
tively declared  admissible  in  evidence. 

1 1 .  Certified  extracts  may  be  used  in  courts 
of  law  ana  sessions,  upon  notice  gtven.'-^AmU 
be  it  enacted,  that  in  case  any  party  shall  in- 
tend to  use  in  evidence  on  the  trial  of  any 


cause  in  an^  of  the  courts  of  common  law,  or 
on  the  hearing  of  any  matter  which  is  not  a 
criminal  caFe  at  any  session  of  the  peace  in 
England  or  Wales,  any  extract,  certified  as 
herein.before  mentioned,  from  any  such  re- 
gister or  record,  he  shall  give  notice  in  writing 
to  the  opposite  party,  his  attorney  or  agent,  of 
his  intention  to  use  such  certified  extract  in 
evidence  at  such  trial  or  hearing,  and  at  the 
same  time  shall  deliver  to  him,  his  attorney  or 
agent,  a  copy  of  the  extract,  and  of  the  certi* 
ficate  thereof;  and  on  proof  by  affidavit  of  the 
service  or  on  admission  of  the  receipt  of  such 
notice  and  cop^  such  certified  extract  shall  be 
received  in  evidence  at  such  trial  or  hearing, 
if  the  judge  or  court  shall  be  of  opinion  that 
such  service  has  ben  made  in  sufficient  time 
before  such  trial  or  bearing  to  have  enabled 
the  opposite  party  to  inspect  the  original  re- 
gister or  record   from   which  such  certified 
extract  had  been  taken,  or  within  such  time 
as  shall  be  directed  by  any  rule  to  be  made  as 
herein-after  provided. 

12.  J(fthe  original  be  used,  notice  must  never- 
theless be  given.^And  be  it  enacted,  that  in 
case  any  party  shall  intend  to  use  in  evidence 
on  such  trial  or  hearing  any  original  register 
or  record  (instead  of  such  certified  extract), 
he  shall  nevertheless,  within  a  reasonable  time, 
give  to  the  opposite  ^arty  notice  of  his  inten- 
tion to  use  such  original  register  or  record  in 
evidence,  and  deliver  to  sucn  opposite  party  a 
copy  of  a  certified  extract  of  the  entry  or 
entries  which  he  shall  intend  to  use  in  evidence. 

13.  Certified  extracts  may  be  used  in  evidence 
on  examination  of  fvitnesses,  or  at  the  hearing 
of  the  cause  in  courts  of  equity,  upon  notice.— 
And  be  it  enacted,  that  in  case  any  party  shall 
intend  to  use  in  evidence  on  any  examination 
of  witnesses,  or  at  the  hearing  of  any  cause  in 
any  court  of  equity,  anv  extract,  certified  as 
herein-beforc  mentioned,  he  shall,  ten  clear 
days  at  the  least  before  publication  shall  pass 
in  anv  cause  where  no  commission  has  issued 
for  the  examination  of  the  witnesses  of  the 
party  intending  to  give  such    evidence,   or 
where  such  commission  shall  issue,  then  seven 
clear  days  at  the  least  before  the  opening  of 
such  commission,  deliver  to  the  clerk  or  clerks 
in  court  of  the  opposite  party  or  parties  a  no- 
tice in  writitig  of  his  intention  to  use  such 
certified  extract  in  evidence  on  the  examinn- 
tion  of  witnesses  or  at  the  hearing  of  the 
cause  (as  the  case  may  be),  and  shall  at  the 
same  time  deliver  to  the  clerk  or  clerks  in 
court  of  the  opposite  party  or  parties,  a  copy 
or  copies  of  such  extract,  and  or  the  certificate 
thereof,  and  thereupon  such  certificated  ex- 
tract shall  be  received  in  evidence  j  provided 
that  at  the  hearing  of  the  cause  the  service  of 
such  certified  copy  and  notice  be  admitted  or 
proved  by  affidavit. 

14.  If  the  original  be  used,  notice  must  never" 
theless  be  given — And  be  it  enacted,  that  in 
case  any  party  shall  intend  to  use  in  evidence, 
on  such  examination  or  hearing  in  any  court 
of  equity,  any  original  register  or  record 
(instead  of  such  certified  extract.)  he  shall 
nevertheless,  within  the  number  of  days  herein- 
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before  respectively  mentioDcd,  deliver  to  the 
clerk  or  clerks  in  court  of  the  opposite  partv 
or  parlies  a  notice  of  bis  iatention  to  use  such 
origioal  register  or  record  in  evidence,  toge- 
ther with  a  copy  of  a  certified  extract  of  the 
entry  or  entries  which  he  shall  intend  to  use 
in  evidence. 

1^.  Certified  evidence  to  be  wed  in  interior 
cutory  proceedings  in  the  master's  office,^  Ami 
be  it  enacted,  that  in  case  any  party  shall  in- 
tend to  use  in  evidence,  upon  any  petition, 
motion,  or  other  interlocutory  proceedings  in 
any  court  of  equity  or  in  the  master's  ottice, 
any  extract,  certified  as  herein- before  men- 
tioned, he  shall  produce  to  the  court  or  mas- 
ter (as  the  case  may  lie)  an  extract,  certified 
as  herein-hefore  mentioned,  accompanied  by 
an  affidavit  stating  the  deponent's  belief  that 
the  entry  or  entries  in  the  original  register  or 
record  is  correct  and  genuine. 

i  6.  Certified  extract  to  be  used  in  ecclesias- 
tical courts  I  and  (he  judge  may  order  the  pro- 
duction of  the  original. — And  he  it  enacted,ihat 
in  case  any  party  shall  intend  to  use  in  evi- 
dence in  any  Ecclesiastiral  Court,  or  in  the 
High  Court  of  Admiralty,  anv  extract,  certified 
as  herein-before  mentioned,  he  ^hall  plead 
and  prove  the  same  in  the  same  manner  to  all 
intents  and  purposes  as  if  the  same  were  an 
extract  from  a  parish  register,  save  and  except 
that  any  such  extract,  certified  as  herein- 
before mentioned,  shall  be  pleaded  and  re- 
ceived in  proof  without  its  being  necessary  to 
prove  the  collation  of  such  extract  with  the 
original  register  or  record :  Provided  always, 
that  the  judge  of  the  court,  on  cause  shown 
by  any  party  to  the  suit  (or  of  his  own  motion 
when  the  proceedings  are  in  poenam),  may, 
after  publication,  issue  a  monition  for  the 
production  at  the  hearing  of  the  cause  of  the 
original  register  or  record  containing  the  en- 
try to  which  such  certified  extract  relates. 

17.  fn  criminal  cases  the  originals  to  be  pro- 
duced, — And  be  it  enacted,  that  in  all  criminal 
cases  in  which  it  shall  be  necessary  to  use  in 
evidence  any  entry  or  entries  contamed  in  any 
of  the  said  registers  or  records,  such  evi- 
dence shall  he  given  by  producing  to  the  court 
the  original  register  or  record. 

18.  Rules  to  be  made  to  regulate  the  practice 
as  to  admission  of  registers — And  he  it  enacted, 
that  at  any  time  within  three  years  from  the 
passing  of  this  act,  such  rules  may  be  made  by 
the  authority  herein-after  specified,  for  regu- 
lating the  mode  of  reception  of  the  said  regis- 
ters or  records,  or  certified  extracts  therefrom, 
in  evidence  in  the  courts  herein-after  men- 
tioned, and  for  regulating  the  notice  herein- 
before  directed  to  be  given,  and  the  costs  of 
producing  such  registers  or  records,  or  extracts, 
as  shall  seem  expedient,  which  rules,  orders, 
and  regulations  shall  be  laid  before  both  houses 
of  parliament,  and  shall  take  effect  within  six 
weeks  after  the  same  shall  have  been  so  laid 
before  parliament,  and  shall  thereupon  be  bind- 
ing and  obligatory  upon  the  said  courts,  respec- 
tively, and  be  of  the  like  force  and  effect  as  if 
the  provisions  contained  therein  had  been  here- 
in expressly  enacted. 


•  19.  /r^o  shall  make  such  rules, — And  be  it 
enacted*  that  such  rules  shall  l>e  made  for  the 
High  Court  of  Chancery,  by  the  Lord  High 
Chancellor  and  the  Master  of  the  Rolls;  and 
for  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  by  eight  or  more  judges 
of  the  last-mentioned  courts,  of  whom  the 
chiefs  of  each  of  the  last-mentioned  courts 
shall  lie  three ;  and  for  the  High  Court  of  Ad- 
miralty, by  the  judge  of  the  \Jourt  of  Admi* 
ralty ;  and  for  the  Ecclesiastical  Courts  in  Eng- 
land and  Wales,  by  the  olficial  prindpal  of  the 
(vourt  of  Arches,  with  the  Chancellor  of  the 
diocese  of  London,  or  with  the  cominiasary  of 
the  (liorcse  of  Canterbur)*. 

20.  Meet  and  May  Fair  registers,  i^, — And 
be  it  enacted,  that  the  sevenu  registers  and  re- 
cords of  baptisms  and  marriages  performed  at 
the  Fleet  and  King's  Bench  prisons,  at  May 
Fair,  and  at  the  Mint,  in  South wark,  and  else- 
where, which  were  deposited  in  the  reiristry  of 
the  Bishop  of  London,  in  the  year  one  tboosand 
right  hundred  and  twenty-one,  by  the  autho- 
rity of  one  of  his  late  Majesty's  principal  secre- 
taries of  state,  shall  be  transferred  from  the 
said  registry  to  the  custody  of  the  registrar 
general,  who  is  hereby  directed  to  receive  the 
same  for  safe  custody  :  provided  nevertheless, 
that  none  of  the  provisions  herein-before  ooo- 
taine<t  respecting  the  registers  and  records 
made  receiveable  in  evidence  by  virtue  of  this 
act  shall  extend  to  the  registers'and  records  so 
deposited  in  the  registry  of  the  bishop  of  Lon- 
don, in  the  year  one  thousand  eight  hundred 
and  twmty-onc  as  aforesaid. 

21.  j4ct  may  be  nmendcd,  ^c — And  be  it 
enacted,  that  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session  of 
parliament. 


GENERAL  RULES  OF  A  COUNTRY 
LAW  SOCIETY. 


Several  inquiries  having  been  made  regard- 
ing the  constitution  of  Country  Law  Societies 
for  the  purpose  of  aiding  the  formation  of 
others,  we  have  selected  the  following  Rules 
which  may  serve  as  a  general  form,  to  be  mo- 
dified and  enlarged  as  circumstances  may  ren- 
der advisable. 

1.  This  Society  consists  of  attorneys  and 
solicitors,  residing  in  the  county  or  city  of 
[  ],  admitted  in  pursuance  of,  and  acting 
agreeably  to,  tiie  following  rules  of  '*The 
[  j  Law  Society.'* 

2.  The  principal  objects  of  the  Society  art 
to  preserve  the  rights  and  privileges,  and  sup- 
port the  respectability  of  attorneys;  to  pro- 
mote fair  and  liberal  practice,  and  prevent 
abuses  in  the  profession,  and  to  adopt  such 
measures  as  may  appear  best  calculated  to 
effect  those  ends,  and  most  likely  to  secure 
respect  to  the  practitioners,  and  to  be  of  ad- 
vantage to  their  clients. 
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S.  Persons  to  he  prof>ose()  as  members  shall 
be  nominated  and  sectinded  by  two  members 
at  a  i^eneral  meetinf|f»  and  shall  be  ballotted  for 
at  the  next  f^eneral  meeiinif,  provided  there 
shall  be  five  members  preset) i ;  and  the  assent 
of  two-thirds  of  the  memtiers  present  shall  be 
requisite  to  make  nn  election. 

4.  All  members  shall  continue  subject  lo 
the  rules  of  this  Society^  until  they  severally 
desire  to  withdraw  from  tlie  Society,  and  «ii(- 
ntfy  the  same  in  writing,  to  be  presented  at  a 
general  mcetin^r. 

5.  A  general  meeting  of  the  Society  shall  be 
held  in  the  first  week  of  the  assizes,  at  such 
time  and  place  as  the  pre^ident  of  the  last 
preceding  met  tin^  shall  appoint ;  and  notice 
thereof  shall  be  given  in  some  of  the  county 
papers. 

6.  The  oflBcers  of  the  institution  shall  con- 
sist of  a  president,  vice- president,  secretary, 
and  treasurer.  The  election  of  the  officers  of 
the  Society  shall  be  by  ballot  nt  general  meet- 
ings. The  president  and  vice-president  shall 
enter  upon  their  offices  at  the  Spring  Assize  in 
each  year,  and  continue  in  office  fur  one  year. 
The  vice-presideut  shall  be  chosen  annually 
at  the  Spring  general  meeting,  and  shAll  sue- 
ceed  to  the  office  of  president  for  the  ensuing 
year  whfaout  further  election,  and  the  treasurer 
and  secretary  shall  continue  in  office  during 
the  pleasure  of  the  Socii  ty. 

7-  Each  member  upon  his  admission  shall 
pay  one  guinea  as  his  subscription  for  the 
current  year,  and  shall,  at  every  ensuing  Spring 
Assizes,  pay  one  guinea  for  the  benefit  of  (be 
Society  ;  out  of  which  all  incidental  expenses 
shall  be  paid,  and  the  surplus  become  a  part 
of  the  fund  or  property  of  the  ^)0('iety,  to  be 
applicable  for  the  general  objects  of  the  So- 
ciety, and  for  such  other  purpose  as  the 
roajoritv  of  the  members  at  any  general  meet> 
iog  fehail  direct. 

8.  The  secrctiiry  shall  write  to  the  several 
members,  whose  subscriptions  are  unpaid,  after 
the  Summer  Assizes  in  each  year,  and  request 
the  immediate  payment  thereof;  and  in  case 
the  annual  subscription  of  any  member  shall 
be  in  arrear  for  the  space  of  three  vears,  such 
person  shall  no  longer  be  considered  a  member 
of  this  Society,  but  his  name  be  erased  from 
the  list  of  suhscribcrs.  Any  member  whose 
name  shall  have  been  erased  from  the  list  of 
subscribers  by  virtue  of  the  foregoing  rule, 
may  be  re-admitted  Ui  the  usual  manner,  on 
payment  of  the  arrears  of  his  subscription. 

9.  The  treasurer's  accounts  i^hall  be  audited 
annually  at  the  Spring  As&izes,  and  the  state  of 
the  funds  of  tlur  Society,  together  with  a  list  of 
the  members  and  benefactors,  shall  be  printed, 
and  distributed  amongst  the  members  as  soon 
as  may  be  after  every  audit.  All  disburse- 
ments shall  be  directed  by  the  committee,  and 
paid  by  the  treasurer. 

10.  Two-thirda  of  the  members  present  at 
any  general  meeting,  (not  less  than  fifteen 
members  being  present,)  shall  have  power  to 
expel  any  member  of  the  Society  for  what,  in 
their  opinion,  shall  appear  to  be  improper  con- 
duct or  practice  in  his  profession. 


11.  Tliere  shall  be  a  general  commhtee  for 
the  purpose  of  watching  over  the  interests  and 
promotmg  the  objects  of  the  Society  in  the  in- 
tervals between  the  general  meetings,  who  shall 
report  their  proceedings  to  evry  general  meet- 
ing, such  committee  to  consist  of  the  president, 
vice-president,  treasurer,  and  secretary,  who 
shall  be  members  thereof,  es  offieio,  together 
with  one  or  more  members  of  the  Society,  in 
each  market  town  in  the  county,  to  be  annually 
chosen  at  the  Spring  general  meeting,  and  five 
of  such  committee  shall  have  power  to  act,  and 
any  three  of  whom  shall  be  competent  to  audit 
the  treasurer's  account,  and  if  no  other  or  new 
committee  be  then  chosen,  the  existing  com- 
mittee shall  continue  to  act  until  such  other  or 
new  committee  be  chosen. 

12.  When  any  member  shall  intend  to  pro- 
pose a  new  law,  or  the  repeal  or  alteration  of 
an  existing  law,  he  shall  give  notice  at  agene^ 
ral  meeting,  of  his  intention  to  make  such  pro- 
position at  the  ensuing  general  meeting,  but 
such  notice  shall  not  be  necessary  in  ease  such 
new  law  or  repeal  or  alteration  shall  be  pro- 
posed by  the  general  committee.  In  all  cases 
the  secretary  shall  communicate  the  substance 
of  such  intended  proposition  lo  every  member 
by  a  circular  letter,  not  less  than  fourteen  days 
previously  to  the"  general  meeting  at  which  it 
is  to  be  brought  forward. 

In  some  of  these  societies  provision  is  made 
for  affording  pecuniary  relief  to  the  members 
of  the  society,  their  widows  and  families. 


LEGAL  EXAMINATION  DISTINC- 

TIONS. 


To  the  Editor  of  the  Legal  Olserver, 

Sir, 

The  letter  of  "A  Country  Solicitor,"  at 
p.  410,  has  once  more  brought  up  this  subject ; 
and  its  insertion,  containing,  as  it  does,  allu- 
sions to  objections  I  have  formerly  made,  is 
my  apology  for  again  obtruding  myself  upon 
your  columns. 

I  would  submit  that  your  correspondent  is 
in  error,  in  representing  the  objectors  of  the 
proposed  plan  as  saying  "  that  the  distribution 
of  honors  in  the  way  proposed  is  an  unequal 
and' improper  way  of  testing  the  substantial 
professional  merits  of  the  candidates."  To 
this  he  adds,  though  not  very  logically,—*'  It 
seems  a  complete  answer  to  this  objection, 
that  it  is,  as  it  were  in  the  nature  of  the  thing, 
and  that  it  prevails  equally  in  all  cases  where 
honors  are  awarded/' 

In  the  first  place  I  objected,  upon  the 
ground,  "  that  the  result  of  the  poll  would  not 
be  a  fair  representation  of  the  merits  of  the 
youth,'*  not  that  it  would  be  "  an  unequal  and 
improper  way  of  testing  their  ability,"  for  the 
act  of  putting  the  questions  and  requiring 
sufficient  answers,  is  the  way  by  which  the 
student's  merits  are  tsstedi  and  this  plan  has 
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never  lieen  objei-ted  to.  It  would  not  be  ftAr, 
because  the  names  of  the  ten  or  twelve  who 
would  be  placed  first  on  the  list  would  be 
published  as  the  cleverest  of  the  examined, 
whereas  they  are  not  so  of  necessity,  the j  may 
all  of  them  be  very  far  short  of  the  liest  to  any 
one  branchy  and  may  have  attained  a  tolerably 
high  place  in  every  liranch,  from  the  circum- 
stances to  which  I  alluded  in  my  former  letter, 
without  havinji^  a  thorough  knowledi^e  of  any 
one  branch,  whilst  a  student,  who  has  been 
concentrating  his  studies  upon  one  or  two 
branches,  (which  he  intends  exclusively  to 
practise,)  may  in  those  branches  be  first  or 
second,  and  in  other  branches  at  a  much  lower 
number  in  the  list,  and  thus  he  will,  as  your 
correspondent  observes,  meet  with  an  agreeable 
notice  in  an  in/eriar  list. 

How  can  it  be  fair  that  a  man  of  tolerably 
quick  parts,  having  passed  a  great  part  of  his 
articles  in  idleness,  by  spending  the  six  months 
previous  to  his  examination  in  the  chamlters  of 
a  gentleman,  who  prepares  studenU  for  their 
examination,  there  acquires  a  sufficiently  #«- 
perficial  knowledge  of  the  law  to  pass  a  very 
good  examination,  and  is  placed  first  or  second 
on  the  gross  poll ;  while  a  fellow-student,  by  a 
diligent  and  unwearied  attention  to  one  or  two 
branches,  actiuires  a  thorough  knowledge  of 
them,  and  at  his  examination  may  in  those 
l>ranches  give  the  most  satisfactory  answers, 
and  perhaps  stand  first,  yet  not  having  so 
thoroughly  studied  the  other  branches,  which 
he  may  never  be  called  upon  to  practise,  he 
is  placed  low  in  the  other  lists,  and  there  his 
total  etaminatinn  will  appear  to  the  world 
as  much  inferior  to  his  feliow-student,  who  is 
utterly  ignorant  of  every  branch  beyond  the 
most  superficial  information;  yet  this  must 
inevitably  be  the  case  if  the  plan  that  is  now 
acted  upon  at  Cambridge  and  Oxford  be 
adopted,  with  regard  to  law  students. 

I  have  before  observed  that  the  examination 
is  of  itself  sufficient,  at  least  the  mode  in  which 
it  is  conducted  is,  and  it  were  easy  to  irive 
more  severe  practical  questions,  if  thought  ne- 
cessary; and  I  hope  the  examiners  will  con- 
aider  well  before  they  adopt  a  measure  which 
will  work  so  unfairly  to  the  students  generally. 

A  note  by  yourself,  prefacing  the  letter  to 
which  I  am  now  alluding,  would  infer  that  the 
examiners  are  not  altogether  averse  to  alter 
their  present  plan,  and  may  probably  confer 
some  (listinction  on  somecaniliaates ;  therefore, 
perhaps,  I  may  be  allowed  to  add,  if  prizes 
are  to  be  awarded  at  all,  though  I  think  still. 
Chat  considering  the  ditferenceio  the  student's 
studies,  any  allotment  would  he  unfair,  (until 
they  are  all  educated  upon  the  Fame  plan,  and 
in  every  respect  in  the  tame  way,) — I  would 
Bu^Rest  that  there  should  be  as  many  classes 
of  jprizes  as  there  are  heads  of  examination, 
and  that  the  examiner,  who  reviews  ihe  whole 
of  the  common  law  answers,  should  mark  the 
first,  second,  and  third  best,  and  award  each 
of  the  three  a  prize,  differing  in  either  value  or 
degree  of  honor,  and  let  these  be  entirelv  se- 
parate from  the  other  classes ;  th«  examiner 
reviewing  the  conveyancing  aaiweni  doing  the 


like,  and  so  on  through  the  whole  five  banclies ; 
and  thus  a  student,  thoroughly  understanding 
one  or  more  branches  of  the  law,  will  have  an 
equally  fair  chance  of  receivintr  what  hit  in- 
dustry has  earned,  with  his  fellow^todent, 
who,  under  the  other  proposed  plan,  might 
have  received  a  prize  most  undeservedly,  from 

{possessing  only  a  superficial  knowledge  of  the 
aw,  recently  gained  from  the  professional 
gentleman,  who  makes  it  his  business  to  in- 
struct lazy  and  idle  young  men,  just  sufficiently 
to  pass  their  examination  with  apparent  credit. 
1  cannot  conclude  without  again  observing, 
that  it  cannot  be  considered  as  necessary  for 
the  law  student  to  be  fully  acquainted  with 
every  branch  of  his  profession,  as  it  is  for  the 
university-man  to  be  prepared  upon  each 
of  the  branches  of  classics,  divinity,  and  mathe- 
matics, because,  the  one  may  probably  be 
called  upon  hereafter  to  practise  in  only  one  or 
more  branches  of  the  law  exclusively,  while 
to  the  proper  understanding  of  the  other's 
profession  the  ivhole  of  his  studies  are  neces- 
sary. 

fWe  trust  that  ''A  Young  Student"  will 
excuse  the  insertion  of  his  letter,  the  purport 
of  which  appears  to  be  comprised  in  the  above. 
Some  of  our  readers  think  that  enongli  has 
now  been  said  on  this  subject,  both  pn  and 
can,  Ed.] 

Sir, 
There  may  be,  and  I  have  no  doubt,  are, 
difTerent  opinions,  as  in  most  other  matters, 
with  respect  to  the  desirableness  of  some 
honorary  distinction  for  those  who  pass  a 
good  examination;  but  I  never  dreamt  of 
seeing  the  plan  opposed  upon  such  extremely 
low  ground  as  is  taken  by  '*A  Solicitor." 
He  completely  begs  the  question.  A  man  who 
knows  not  the  excitement  of  a  noble  emnU- 
tion,  and  who  had  rather  creep  on  in  the  dark, 
than  attempt  to  distinguish  himself  in  the  face 
of  the  world,  is  in  my  mind  much  more  likely 
in  after-life  to  be  actuated  by  sordid  motives, 
than  the  individual,  who  at  starting,  seeks  the 
broitd  light  of  day,  and  places  his  name  npon 
the  list  of  those  who,  by  their  early  exertions, 
have  attained  an  honounble  distinction. 


I  read  with  much  interest  the  letter  of  *'A 
(pountry  Subscriber/'  on  the  subject  of  the  dis- 
tinctions to  be  l>e  conferred  at  the  legal  exami- 
nations.  I  only  differ  with  him  as  to  the  pub- 
lication of  the  first  mentioned  lists,  whirh, 
though  Useful  as  machinery  in  forming  the 
other  paper,  would  render  his  plan,  in  appear- 
ance at  least,  too  complex ;  but  more  particu- 
larly, because  it  is  very  necessary  that  the 
number  distinguished  should  not  be  ao  great 
as  to  throw  any,  the  slightest,  discredit  on 
those  who  may  not  obtain  honors,  and  who, 
nevertheless,  may  not  be  inferior  to  their  more 
gQcccessful  competitora  in  qualiliei,  eqoaUy  as 
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necessary  to  make  a  fifood  lawyer,  as  technical 
knowledjrc^  which  would  really  result  from 
their  names  not  appearing;  in  any  one  of  five 
lists,  each  of  ten  names.  Besides,  thou);h  I 
should  he  sorry  if  the  numher  were  reduced, 
it  is  quite  sufficient  to  ^ive  ten  an  opportunity 
of  distinguishing  themselves,  and  tne  case  of 
those  who  only  study  certaiu  1)ranches  of  the 
law  must  yield  to  the  general  advantage. 

In  reference  to  a  remark  of  your  correspon- 
dent's, I  would  observe,  that  the  ialeni  and 
industry  of  each  candidate  will  appear  from 
his  answers  to  the  examination  papers,  hut  in 
what  way  he  proposes  that  the  examiners  are 
to  learn,  and  to  take  cognizance  of  the  con* 
duct,  situation,  and  opportunities  of  them  alt,  I 
aui  unahle  to  conceive,  Such  a  rule  can  never 
he  introduced  at  all ;  if  it  were  it  would  lead  to 
frequent  injustice. 

As  to  the  prizes,  it  is  quite  ind'.fTerent  to 
tliuse  who  are,  in  asking  for  distinctions,  only 
aeeking  to  lay  the  foundation  of  professional 
success,  in  what  way  their  fitness  to  be  in- 
trusted with  the  interests  of  others  is  made 
known. 

An  Articled  Clerk. 
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Private  Wrongs  and  their  Remedies,  being 
the  Third  Book  of  Blackstone' s  Commen- 
taries,  incorporating  the  alterations  down 
to  the  present  time.  By  Jamea  Stewart, 
of  Lincoln's  Inn,  Esq.,  Barrister  at  Law. 
1840. 

A  good  edition  of  Blackstone's  Commen- 
tariet  is  an  almost  indispensable  requisite 
to  every  library ;  however  small,  it  should 
embrace  it ;  however  large,  room  should 
be  found  fur  it.  It  is  a  book  which  can 
hardly  be  read  too  often,  or  began  too  early. 
The  labours  of  our  great  commentator  have 
put  within  the  reach  of  all  the  acquisition 
of  the  principles  of  the  law  of  England ; 
even  to  the  non-professional  reader  scarcely 
any  portion  can  be  tedious  or  obsctire,  and 
the  lawyer  should  be  familiar  with  every 
line.  It  may  not  be  required  of  him  to 
know  very  intimately  those  portions  of  our 
law  which  are  beyond  his  own  immediate 
walk  in  the  profession;  but  he  should 
certainly  be  acquainted  with  all  that  Black* 
stone  has  written  on  all  branches,  and  next, 
how  it  stands  at  the  present  day.  The  last 
is  obviously  essential  for  all  practical  pur- 
poses. The  work,  "  may  be  considered," 
says  Mr.  Stewart,  in  the  Preface  to  the 
first  voliune  of  his  edition,  "  in  two  lights ; 
they  may  be  viewed  as  a  methodical  and 
elegit  statement  of  what  the  law  was  about 
sixty  years  ago,  when  they  received  the  last 


corrections  of  their  author ;  or  as  an  au- 
thentic account  of  the  law  at  the  present  day. 
In  the  former  light,  their  use  remains  unim- 
paired, and  they  must  be  read  with  profit 
by  all  who  wish  to  study  the  legal  history 
of  Great  Britain,  but  it  is  obvious  that  in 
the  latter  thev   have  lost  much   of  their 

a 

original  value,  lliey  can  no  longer  be 
referred  to  for  the  existing  law,  and  their 
practical  advantages  are  thus  unavoidably 
diminished.  The  lawyer  may  indeed  know 
what  part  is  now  obsolete,  or  what  statute 
has  been  repealed ;  but  the  general  reader 
and  the  student  are  only  able  to  guess  at 
the  alterations,  or  may  be  ignorant  of  them 
altogether.'* 

How  then  shall  this-  deficiency  be  sup« 
plied  ?  Before  Mr.  Stewart's  edition,  every 
edition  adopted  the  plan  of  foot  notes  for 
stating  the  alterations  made  by  statute  or 
decision.  Of  these  editions  the  merit  was 
various :  Mr.  Justice  Coleridge's  was  perhaps 
the  best.  In  this  the  notes  were  very  short, 
simply  stating  the  change  made,  and  some- 
times referring  to  other  works  for  further 
information .  But  this  edition ,  besides  being 
scarce,  was  published  in  1825,  and  does 
not,  therefore,  embrace  any  of  the  important 
alterations  in  the  law  subsequent  to  that 
period.  Of  the  other  editions,  prior  to  Mr. 
Stewart's,  and  subsequent  to  Mr.  Justice 
Coleridge's,  we  have  already  had  occasion 
to  express  our  disapprobation,  and  to  state 
our  reasons  fully,  and  the  profession  having 
followed  our  opinion  in  this  matter,  has 
called  for  a  new  edition.  This  demand  has  in 
our  opinion  been  ably  and  usefully  suplied  by 
Mr.  Stewart,  and  we  are  happy  to  hail  tlie 
appearance  of  the  Third  volume  of  his  edi- 
tion, and  to  be  assured  that  the  Fourth  and 
last  volume  will  speedily  appear,  llie  pre- 
ceding  volumes  have  deservedly  obtained  a 
great  hold  on  the  profession,  especially  on 
the  law  student,  and  we  think  this  volume 
will  be  fully  as  successful  as  they  have  been. 

Its  contents,  as  our  readers  are  aware, 
are  of  a  varied  character:  they  embrace 
Private  Wrongs  and  their  Remedies.  To  edit 
them,  a  knowledge,  equally  of  our  equity  as 
our  common  law  courts,  is  required.  Mr. 
Stewart  has  diligently  set  to  work  to  shew 
exactly  how  the  law  stands  in  both  these 
respects  at  the  present  day ;  he  has  stated 
the  various  alterations  concisely  but  clearly, 
and  has  thus  given  to  the  public  and  the 
profession  a  work  of  no  little  use.  These 
alterations,  as  in  the  former  volumes,  are 
introduced  into  the  text,  and  a  reference  to 
the  page  of  Blackstone  is  given  in  the  side 
margin,  by  attending  to  which,  it  may  easily 
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be  seen,  if  desired,  what  alterations  and 
omissions  have  been  made.  "And  this '* 
adds  Mr.  Stewart,  *'  will  perhaps  be  found 
a  useful  practice  for  the  student.*' 

It  is  justly  observed  that  in  this  volume 
the  alterations  in  the  law  are  more  nume- 
rous and  important  than  in  any  other ;  the 
sweeping  away  the  whole  tribe  of "  real 
actions  (with  three  exceptions)  in  itself 
made  much  of  this  volume  entirely  obsolete, 
and  to  state  the  existing  remedies  de- 
manded the  attention  of  a  property  lawyer. 
Chapter  10.  *'  Of  injuries  to  real  property, 
and  first,  of  dispossession  or  ouster  of  the 
freehold."  Chapter  14,  "of  waste  "  Chapter 
16.  "of  disturbance,"  are  the  chapters 
principaUy  affected  by  the  abolition  of  real 
actions.  Let  us  take  for  instance,  the 
chapter  "of  waste,"  the  old  remedies  for 
the  injury  of  waste  were  preventive,  by  writ 
of  estrepement,  and  corrective  by  that  of 
waste.  By  the  3  &  4  W.  4,  c.  27,  s.  36, 
the  writ  of  estrepement  is  abolished,  the 
effectual  remedy  having  long  been  found  to 
be  in  a  Court  of  Equity,  by  obtaining  an 
injunction.  The  action  of  waste,  founded 
on  the  writ  of  waste,  was  "a  mixed  action," 
says  Blackstone,  "  partly  real,  so  far  as  it 
recovered  land ;  and  partly  personal,  so  far 
as  it  recovered  damages,  for  it  was  brought 
for  both  these  purposes."  "  But  the  writ 
of  waste,"  says  Mr.  Stewart,  ''has  also 
been  abolished  by  the  3  &  4  W.  4.  c.  27, 
8.  36,  and  the  only  effectual  mode  to  re- 
strain waste  is  to  obtain  an  injunction  in  a 
Court  of  Equity,  and  this  may  be  followed 
up  by  an  action  of  ejectment,  and  an  ac- 
tion on  the  case  for  damages."  Mr.  Stew- 
art thus  pursues  the  whole  of  the  alterations, 
stating  the  former  and  present  state  of  the 
law,  and  the  precise  alterations  which  have 
been  made.  Nor  has  Mr.  Stewart  shrunk 
from  grappling  with  the  recent  changes  in 
process  and  pleading,  and  he  has  judiciously 
added  in  the  Appendix,  a  summary  of 
modem  forms,  which  will  be  of  great  use  to 
the  student  in  working  up  this  part  of  the 
subject.  Altogether,  we  think  the  volume 
is  well  worthy  a  place  beside  the  others, 
and,  as  furmshing  a  part  of  the  latest  and 
most  complete  edition  of  Blackstone,  we  can 
conscientiously  recommend  it  both  to  the 
public  and  the  profession.  It  should  be  ob- 
served,  that  the  whole  of  the  original  text  of 
Blackstone  is  retained,  incorporating  the 
law  down  to  the  end  of  the  last  session  of 
Parliament. 


SUPERIOR  COURTS. 


nalltf  Court* 

If  ORTGAGBS    IN  POSSESSION,  LIABILITlBa  OF. 

IT  here  a  mortgagee  taket  poueuium  of  the 
mortgaged  property  he  will  be  liable  to  a 
fair  occupation  rent,  though  the  property, 
being  held  with  other  premises,  may  not 
yield  an  apportioned  rent  equal  to  such  oc- 
cupation rent,  and  he  must  also  accouat 
from  the  time  he  takes  p*tssessioa,  even  if 
the  tenant  becomes  insolvent^  and  he  is  ««- 
able  to  recover  the  rent  which  h^s  accrued. 

This  cause  carae  on  for  hearing  on  excep- 
tions  to  the  Master's  report  and  for  further 
directions.  The  defendant,  Flndon,  was  as- 
signee of  a  mort^a^e  executed  by  Mr.  WiRiain 
Falkner,  deceased,  of  certain  corn-mills  aad 
lands  aJjoiniD^,  situate  at  Cbalcomb,  in  Nor- 
thamptonshire, and  the  bill  was  filed  bv  the 
plaintiffs,  his  widow,  and  two  daughters,  for  an 
account.  In  pursuance  of  the  decree  directin^j 
the  usual  accounts  to  be  taken,  the  Master  had 
made  his  re[)ort  by  which  he  had  charged  the 
defendant  with  an  annual  rent  of  201?.  from 
March,  1815,  to  June,  18'il,and  to  this  re- 
port the  defendant  excepted  on  the  following 
l^ruunds,  viz.,  Ist.,  that  the  Master  had  charged 
him  with  rent  at  an  earlier  period  than  he  was 
liable  tu  account  for  ;  2ndly,  that  he  had  been 
charged  with  rent  which  he  had  not  acinally 
received ;  3dly,  that  he  had  been  charged  mth 
a  higher  rent  than  the  mortgaged  property 
produced  ;  and  4thly,  that  he  had  been  chared 
with  rent  to  a  later  period  than  could  be  pro- 
perly claimed  against  him. 

Pemberton  and  Cocherill,  for  the  defendant.— 
The  mortgagee  took  possession  in  September, 
1815,  and  there  could  be  no  pretence  for  charg- 
ing him  with  rent  prior  to  that  period,  when  it 
appeared  that  owing  to  the  insolvency  of  the 
tenant  he  had  recovered  onlv  a  small  portion 
of  the  rent  that  had  accrued  due.  It  had  been 
urged  before  the  Master  that  the  defendant 
ml^ht  have  recovered  the  arrears  by  distress, 
ana  that  it  was  owing  to  his  own  Indies  that 
the  rent  had  not  been  received ;  bat  this  wsi 
not  the  case.  The  propertv  was  held  by  the 
tenant  conjointly  with  other  land,  and  inasmuch 
as  there  was  no  apportioned  or  agreed  rent,  and 
a  distress  will  not  lie  for  use  and  occupation,  the 
defendant  could  not  avail  himself  of  this  re- 
medy. Then,  with  regard  to  the  value,  the  Mas- 
ter had  not  enquired  what  the  fair  apportioned 
rent  would  be  with  reference  to  the  whole 
property  held  by  the  tenant,  but  had  charged 
the  defendant  upon  the  evidence  of  a  sin^e 
surveyor  with  an  annual  rent  of  20W,  although 
the  defendant  had  proved  by  several  competent 
witnesses  resident  in  the  neighbourhood  that 
such  a  rent  was  excessive.  The  testimony  ad- 
duced  by  the  defendant  on  this  point,  was*  alto 
folly  borne  out  by  actual  circooistances,  for  in 
1824  the  rent  was  reduced  by  arbitration  to 
115/,  a  year,  and  when  the  tenant  quitted  m 
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1828,  the  Qt  roost  rent  that  could  be  obtained 
was  80/.  a- year.  The  property  also  was  vacant 
from  November  1820,  to  June  1821,  and  for 
this  period  the  defendant  could  not  under  any 
circumstances  be  charged. 

Kinderslepsind  Martindale,  for  the  plaintiffs. — 
The  finding  of  the  IVJ  aster  is  perfectly  correct. 
Istp  The  defendant,  having  taken  upon  himself 
the  management  of  the  mortgaged  property, 
ought  to  have  taken  the  necessary  steps  for 
securing  the  rent,  and  the  mortgagor,  or  those 
claiming  under  him,  must  not  be  damnified  by 
his  remissness.  The  value  of  the  property  was 
most  satisfactorily  proved  by  the  evidence  of 
professional  men  well  acquainted  with  property 
of  the  description  now  under  consideration, 
and  the  Master  did  right  in  relying  upon  their 
judgment.  It  should  also  be  borne  in  mind 
that  the  frame  of  the  exception  with  regard  to 
the  rent  is,  that  150/.  a  year,  and  no  more,  ought 
to  have  been  allowed  by  the  Master  as  toe 
mnnual  rent,  so  that  if  the  Court  should  be 
satisfied  that  more  than  150/.  ought  to  be 
allowed,  the  exception  cannot  stand.  Tvyford 
V.  Trail,  3  Myl.  &  Cr.  646. 

TkeMoiter  of  the  Rolls  said,  that  it  appeared 
that  shortly  after  the  defendant  took  possession 
of  the  mortgaged  property,  the  tenant  attorned 
to  him  in  respect  of  tne  premises  comprized  in 
the  mortgage.    No  rent  was  received  by  the 
defendant  for  a  long  time,   but  in   1 820  he 
brought  an  action  against  the  tenant  for  use 
and  occupation,  and  obtained  a  verdict  and 
judgment ;  but  shortly  afterwards  the  tenant 
went  off,  and  the  defendant  was  unable  to  secure 
any  portion  of  the  amount  thus  found  to  be  due. 
The  Master  had  charged  the  defendant  with 
what  he  considered  to  be  a  fair  rent,  and  it 
could  not  be  disputed  that  the  defendant  was 
•o  chargeable  from  the  time  of  the  attornment 
•o  long  as  the  tenant  continued  in  possession. 
In  ascertaining  this  rent,  the  Master  had  not 
been  guided  by  the  agreement  with  reference 
to  the  whole  property  held  by  the  tenent,  but 
had  enquired  what  was  a  fair  rent  for  the  mort- 
gagee in  possession  to  be  charged  with,  and  in 
that  the  Master  was  right.     Then  came  the 
question  of  value,  respecting  which  there  was 
contradictory  evidence.    The  Master,  relying 
upon  the  evidence  of  the  surveyor,  had  charged 
the  defendant  with  the  same  amount  of  rent 
annually,  from  1814  to  1821,  although  from  the 
great  reduction  of  rents  made  in  all  leases 
daring  that  interval  it  was  impossible  not  to 
know  that  the  value  of  real  property  must  have 
been  greatly  lessened.    The  Master  had  indeed 
found  that  the  land  in  the  lease  not  comprised 
in  the  mortgi^e,  was  let  up  to  1816,  at  46/. 
and  afterwards  at  31/.  a  year,  and  it  was  difli« 
cult  to  conceive  how  one  portion  of  the  land 
could  vary  in  rent,  and  not  the  other.    It 
must  therefore  be  referred  back  to  the  Master 
to  review  his  report  in  that  respect.    With 
regard  to  the  period  during  which  the  premises 
had  been  unoccupied,  it  appeared  that  the 
property  was  so  much  out  ot  repair  that  no 
tenant  could  be  found  to  take  them ;  but  as  the 
defendant,  as  mortgagee  in  possession,  ought 
not  to  have  allowed  the  premises  to  get  into 


such  a  state  of  non-repair,  he  could  not  be  ex- 
cused from  lial)ility  for  rent  on  that  ground. 
The  deposits  must  be  returned  on  each  side, 
and  the  exceptions  with  reference  to  t!ie  above 
points  allowed, 

Ftilkner  v.  Matthetety  July  22d  and  2.3nl, 
1840. 


^urcn*x{  B«'nr^  |3ra(tfre  Court. 

RULE  TO  COMPUTE. — UULE  TO  PLF.AD. — 

LACHES. 

l/a  rule  to  compnle  has  been  obtfihefJ,  the 
irreguhrify  i!f  the  juff/fment  on  trhieh  it 
proceeds  cannot  de  shewn  as  cause  aguimt 
it;  hut  an  opportunity  will  he  afforded  to 
apply  to  set  the  Judgment  aside,  by  staying 
procedings  on  the  rule, 

H^uleshy  shewed  cause  against  a  rule  nisi 
for  a  rule  to  refer  it  to  the  Master  to  compute 
principal  and  interest  on  a  bill  of  exchange. 
The  cause  shewn  was,  that  judgment  had  been 
signed  without  a  rule  to  plead  He  was  aware 
that  the  irregulurity  of  the  judgment  could  not 
be  shewn  as  cause  against  a  rule  nisi  of  this 
description.  It  had  been  so  held  in  the  case 
of  lieilyv.  FiUeOois}^  but  he  made  a  similar 
application  to  that  which  was  granted  in  the 
case  cited,  which  was  that  the  proceedings 
might  be  stayed  until  an  opportunity  was 
afforded  to  move  to  set  aside  the  judgment. 

Coleridge^  J. — I  will  grant  a  rule  to  ^  set 
aside  the  judgment,  ana  in  the  mean  time 
make  this  rule  absolute  with  a  stay  of  proceed- 
ings, until  the  rule  I  have  just  granted  is  dis- 
posed uf.  I  think  you  ought  to  have  come  to 
the  Court  with  respect  to  the  judgment,  which 
you  say  is  irregular,  as  soon  as  the  rule  to 
compute  was  served.  I  shall  leave  the  ques- 
tion open  as  to  whether  the  application  is 
made  in  good  time. 

Rule  accordingly,— •^j^/<?#  v.  Plashett,T.  T. 
1840.    Q.B.  P.  C. 


e):(^tqttcr  nf  piratf. 

2  &  3  \1C.  C.  29.— RETROSPECTIVE  OPBRATIOX. 

The  24-3  He,  c.  29,  has  a  retrospective 
operation,  Gotjds  ofl&,  trere  seized  under 
an  execution  on  the  1 2th  July,  and  were 
sold  on  the  Iblh;  on  the  IdM  a  fiat  in 
bankruptcy  issued  against  D. ;  on  the  19M 
the  act  passed  and  came  into  operation ; 
and  on  the  31i/  the  assignees  were  ap- 
pointed: Held^  that  the  seizure  was  pro- 
tected by  the  act,  and  that  the  assignees 
could  not  recover  the  amount  of  the  sale,  as 
money  received  to  their  use, 

Alexander  and  Crompton  had  obtained  a 
rule  nisi  in  this  case,  calhng  upon  the  plaintiffs 
to  shew  cause  why  the  verdict  returned  at  the 
trial  before  Erskine,  J.,  should  not  be  set  aside. 


•  8  D.  P.  C.  136. 
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and  a  Donauit  entered.  It  was  an  action  of 
afsvmpsit  for  money  had  and  received,  to  the 
use  of  the  plaintiffs,  as  assignees  of  a  bankrupt. 
Ilie  defendant  pleaded  non  tutumpiit,  and  that 
the  plaintiffs  were  not  assignees  mode  eiformd, 
llie- cause  was  tiled  at  the  Spring  Assizes  for 
the  county  of  Lanrashire,  and  it  was  proved  in 
evidence  that  on  the  1 2th  July,  1839,  the  de- 
fendant, as  sheriff,  seized  certain  goods  of  one 
Boddington,  under  an  execution,  which  were 
sold  on  the  I5th  of  the  same  month.  On  the 
18th  a  fiat  in  bankruptcy  issued  against  Bod- 
dington  upon  an  act  of  bankruptcy  committed 
subsequently  to  the  seizure,  and  on  the 
3 1  St  the  plaintiffs  were  appointed  assignees. 
Upon  this  state  of  facts,  it  was  urged  that 
the  plaintiffs  were  not  entitled  to  recover,  the 
transaction  being  protected  by  the  statute  1  & 
2  Vict.  c.  29.  Tluit  act  received  the  royal  as- 
sent on  the  19th  July ;  but  in  a  case  of  Lukin 
v.  Simpson,  decided  m  the  Court  of  Common 
Pleas  in  the  present  term,  it  had  been  held  to 
have  a  retrospective  effect.  Its  provisions  were, 
"  that  all  executions  and  attachments  against 
the  land  and  tenements,  or  goods  and  chattels 
of  any  bankrupt,  f*on/i  fide  executed  or  levied 
before  the  date  and  issuing  of  the  fittt,  shall  l)e 
deemed  valid,  notwithstanding  any  prior  act 
of  bankruptcy,  provided  the  person  at  whose 
suit,  and  on  whose  accouut  such  execution  or 
attachment  shall  have  issued,  shall  not,  at  the 
time  of  executing  or  levying  such  execution, 
have  notice  of  such  prior  act  of  bankruptcy." 
fTightman  shewed  cause,  and  contended 
that  the  doctrine  of  the  Court  of  C  P.  must 
be  taken  in  a  very  qualified  sense ;  otherwise 
injustice  might  be  done  to  vested  rights. 
Edward$  v.  Lnwley^  8  D.  P.  C.  234,  was 
at  variance  with  the  broad  doctrine  contended 
for  on  behalf  of  the  defendant.  The  judg. 
ment  of  Parke,  B.,  in  that  case  was,  ''If  a 
fiat  had  issued,  and  assignees  had  been  ap- 

Eointed  before  the  act  passed,  they  would  have 
ad  at  the  time  of  the  seizure  a  vested  right 
to  the  property  of  the  liankrupt,  and  it  would 
have  been  unjubt  to  consider  the  act  as  defeat- 
ing that  right,  and  depriving  them  of  any  part 
or  the  property.  Even  if  the  assignees  had 
not  been  appointed  when  the  act  passed,  pro- 
vided the  fiat  issued  before  the  date  of  the  act, 
we  should,  in  that  case  also,  construe  it  so  as 
not  to  defeat  the  right  of  the  assignees.  But 
with  respect  to  vifiat  issued  after  the  date  of 
the  act,  we  think  there  is  no  injustice  in  saying 
that  the  assignees  must  take  the  property  sub- 
ject to  the  new  law."  That  judgment  was 
strongly  applicable  to  this  case. 

Lord  Abtnrer,  C.  B. — I  think  the  rule  must 
be  made  absolute.  Even  if  we  were  to  construe 
the  statute  in  the  way  contended  for  on  behalf 
of  the  plaintiffs,  still  we  should  have  a  right  to 
say,  on  the  facts  of  the  case,  as  they  stand 
before  us,  that  there  are  here  no  vested  rights 


to  interfere  with  the  rights  of  the  execution 
creditor.  The  fint  issued  on  the  18th  July; 
the  act  of  parliament  received  the  royal  assent 
on  the  19th ;  but  no  assignees  were  appointed 
until  the  Slst.  I  think  that  if  we  were  to  hold 
that  the  rights  of  the  assignees  had  rdation 
back  to  the  date  of  the  bankruptcy,  it  would 
be  continuing  a  fiction  which  this  statute  is 
intended  to  prevent,  and  which  has  already 
worked  great  injustice.  Edwards  v.  LaKley 
differs  from  this  case.  There  the  fiai  was 
issued  after  the  act  came  into  operation,  hat 
on  an  act  of  bankruptcy  committed  before  the 
levy  was  made,  and  the  Court  held  the  execu- 
tion to  be  valid  against  the  assignees,  for  how 
could  the  parties  know  whether  assignees 
would  be  appointed  or  not  ?  Here  the  asag- 
nees  were  not  appointed  until  the  3t8t  July, 
and  their  appointment  might  not  have  taken 
place  until  the  3l8t  September,  or  any  other 
month,  and  I  do  not  think  that  the  effect  of 
that  appointment  is  to  divest  the  right  of  the 
execution  creditor.  I  go  the  whole  length  of 
the  decision  of  the  <  *ourt  of  C.  P.,  and  I  think 
it  is  unnecessary  to  take  the  narrow  view  con- 
tended for.  Tlie  act  evidently  means,  that  tn 
all  cases  where  the  creditor  has  levied  his 
execution,  and  a  sale  takes  place  before  the 
proceedings  in  bankruptcy,  the  creditor  is  not 
to  be  prejudiced  by  an  act  of  bankruptcy.  I 
know  very  well  that  Sir  Samuel  Rornuly,  who 
introduced  the  original  bill  upon  this  subjece, 
was  disposed  to  have  the  law  then  settled  as  it 
is  now,  for  he  felt  sensibly  the  inconvenience 
that  would  ensue  from  the  doctrine  of  relation 
giving  assignees  vested  rights.  In  every  case 
therefore,  where  execution  is  issued,  and  nei- 
ther mak  fides,  nor  any  knowledge  of  the  /Saf 
in  bankruptcy  can  be  shewn  to  have  existed 
on  the  part  of  the  execution  creditor,  the  tran- 
saction is  protected  against  the  bankruptcy 
and  its  consequences,  and  I  think  that  the 
judgment  of  the  Court  of  C.  P.,  is  right  in 
law,  and  meets  the  iustice  of  the  case. 

j4iderson,  B.,  ana  fioi/e,  B.,  concurred. 

Neistrop  and  another,  msij^ees  ^f  B9d£ng^ 
ton,  a  bankrupt,  v.  Scarubrick,  T.  T.  1810. 
Exch. 
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The  communications  of  "  Otho ;"  S.  S. ; 
M.  H.  G  ;  "  Lex;"  "  Aliquis;"  and  "  Bria- 
toliensis,"  will  be  inserted  as  early  as  practic- 
able. 

Several  letters  with  information  for  T%e 
Legal  Almanac,  Remembrancer  and  Dimry, 
have  been  received,  and  shall  be  attended  to. 
Any  further  suggestions  should  be  seat  im* 
mediately. 


iR^t  Utqal  il^hwv^n\ 
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HORAT. 


CHANCERY  REFORM. 


No.  II. 
Tbb  profession  is  naturally  in  a  state  of 
considerable  excitement  with  respect  to  the 
nature  of  the  reforms  to  be  effected  •  under 
the  3  &  4  Vict.  c.  94 ;  first,  as  to  what  can 
be  done  under  it ;  and  next  as  to  what  will 
be  done  under  it.  We  cannot  help  thinking 
that  the  whole  subject  of  equity  reform 
must  be  considered  together,  and  that  a 
new  act  or  acts  must  be  passed  to  carry  out 
the  desired  reforms.  The  great  advantages 
gained  by  the  act  of  the  last  session  are, 
that  it  enables  the  Court  to  deal  with  all 
offices  connected  with  the  existing  abuses, 
and  that  it  has  set  men  seriously  to  consider 
what  should  be  done.  Still,  however,  a 
part  only  of  the  necessary  reform  can  be 
effected  under  this  act ;  ior  do  we  not  re- 
quire alterations — 1st.  In  the  appellate  ju- 
risdiction of  the  House  of  Lords.  2.  In  the 
Privy  Council.  3,  In  the  Equity  Exche- 
quer. 4.  In  the  Court  of  Bankruptcy, 
5.  In  the  Court  of  Chancery — its  judges, 
its  pleadings,  and  procedure.  6.  In  the 
offices  connected  with  this  court.'  There 
will,  therefore  be  great  advantages  in  con* 
sidering  the  whole  subject  in  one  view,  in 
doing  as  much  as  can  be  done  under  the 
present  act,  and  in  demanding  from  the 
legislature  all  further  and  necessary  powers 
for  effecting  the  rest.  We  purpose  in  sub- 
sequent  articles  to  consider  what  is  neces- 
sary under  each  of  the  heads  we  have  men- 
tioned, but  we  wish  at  present  to  suggest  the 
necessity  of  examining  the  subject  through- 
out, in  what  we  consider  its  true  light. 

One  great  error  running  through  the  frame- 
'  work  both  of  the  Courts  of  Chancery  and 

TOL.XZ.^KO.  617. 


Bankruptcy  is,  the  confounding  and  mixing 
up  unnecessarily  and  improperly,  the  judicial 
and  administrative  functions.     There  must 
exist  in  every  great  country,  a  machinery 
for  managing  property,  which  the  disability 
of  the  parties,  from  whatever  cause  arising, 
—infancy,    lunacy,    bankruptcy,    or    any 
other, — renders  it  necessary  for  the  state  to 
take  under  its  protection,  or  into  its  custody. 
There  should  be  an  ample  and  fitting  machi- 
nery for  this  purpose  ;  and  doubtless,  in  the 
course  of  its  management  and  administration, 
questions  will  spring  up  which  demand  the 
exercise  of  the  judicial  faculty;  but  it  is 
obvious  that  the  two  functions  should  be 
kept  as  distinct  as  possible.     The  judicial 
department  requires  a  very  different  order 
of  mind,  and  we  should  add,  of  remuneration, 
from  the  administrative,  which  should  be 
quite  subordinate  to  the  other.     As  at  pre- 
sent arranged,  however,  we  impose  many 
administrative  duties  on  persons  who  should 
act  purely  in  a  judicial  capacity, — such  as  the 
masters  and   commissioners  of  bankrupt; 
and  again,  we  remunerate  others,  such  as 
the  Clerks  in  Court,  for  the  performance  of 
very  little  indeed  but  administrative  duties, 
more  highly  than  the  judges  themselves. 
All  this  surely  is  wrong ;  there  should  be  a 
proper  discrimination  used  in  allotting  the 
duties  to  the  various  officers  of  the  Court. 
The  masters,  for  instance,  and  the  commis- 
sioner, should  be  relieved  entirely  from  the 
greater  part  of  their  present  administrative 
duties,  which  occupy  the  greater  portion  of 
their  lime,  such  as  the  takingformal  accounts, 
the  administering  oaths,  and  other  matters 
which  may  be  managed  quite  as  well  by  a 
much  inferior  officer,  and  should  be  em- 
ployed only  on  such  matters  as  their  learning 
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and  station  in  the  profession  render  familiar 
to  them,  and  in  which  they  may  be  really 
and  usefully  employed. 

And  here  we  would  point  out  the  ne- 
cessity, in  our  opinion,  of  blending  the  two 
inquiries  of  Equity  and  Bankruptcy  reform 
in  this  report,  lliere  need,  as  it  appears  to 
US,  be  but  one  machinery  for  taking  ac- 
counts, and  we  cannot  see  why  there  need 
be  one  set  of  men  for  taking  an  administra- 
tion account,  and  another  set  of  men  for 
taking  a  bankrupt  account.  There  should 
be  a  machinery  which  may  be  put  into  exe- 
cution as  quickly  as  possible,  for  seizing  in 
certain  cases  the  property  either  of  a  trader 
or  of  a  testator.  A  speedy  remedy  is  often  as 
necessary  for  the  ends  of  justice  in  the  one 
case  as  the  other,  but  once  in  the  hands  or 
power  of  the  Court,  we  see  no  necessity  for 
two  modes  of  administering  it.  It  is  a 
fortunate  circumstance,  therefore,  that  the 
Bankruptcy  Court  being  in  an  unsettled 
state,  and  the  report  of  the  commissioners 
just  laid  before  parliament,  the  inquiry  as  to 
the  necessary  reforms  can  go  hand  in  hand 
with  that  of  Chancery  Reform  ;  and  we  are 
certainly  inclined,  not  only  to  restore  the 
jurisdiction  in  Bankruptcy  and  the  judicial 
functions  to  the  Court  of  Chancery,  but  to 
unite  the  administrative  part  again  in  one 
Court.  The  public  will  thus  obtain  a  better 
class  both  of  judges  and  officers ;  a  larger 
fund  will  be  applicable  for  the  pa3rment  of 
all  necessary  persons,  the  bankruptcy  fimds 
being  united  with  die  chancery  funds ;  a 
better  power  of  admimstering  the  estate, 
and  a  more  ready  access  to  the  competent 
judicial  power  to  decide  all  questions  arising 
in  its  administration,  and  above  all,  a  uni- 
formity in  the  mode  of  distributing  the  pro- 
perty, and  of  deciding  on  the  rights  of  per- 
sons interested  in  it. 

We  trust  these  few  remarks  will  not  ap- 
pear desultory  or  out  of  place.  In  our 
ensuing  articles  under  the  heads  we  have 
indicated,  we  will  at  any  rate  be  sufficiently 
specific. 


THE  LAW  OF 
JGINT-STOCK  COMPANIES. 

No.  VIII. 


THE  TRANSFER  OF  SHARKS. 

We  hope,  first  and  last,  to  be  able  to  furnish 
our  readers  with  a  complete  treatise  on  the 
subject  of  JoiDt  Stock  Companies;  and  we 
shall  lose  no  opportunity  of  bringing^  before 
them  the  cases  as  they  are  reported,  and  ar- 
ranging them  under  the  heads  previously  dis- 


cossed,  or  opening  new  heads  for  fature  dk 
cussion.    We  now  wish  to  call  attention  to  a 
late  important  case  relative  to  the  transfer  of 
sliares.^    It  is  by  no  means  an  nnusnal  trans- 
action in  dealing  with  this  species  of  property 
to  leave  the  name  of  the  purchaser  in  blank  in 
the  transfer.    This  is  done  that  the  deed  of 
transfer  may  be  bought  and  sold  in  the  market 
as  the  security  for  the  share;  and  when  a 
bond  fide  holder  is  found  who  wishes  to  retain 
the  share,  the  form  is  filled  up  with  his  name. 
and  the  transaction  is  registered,  and  such  last 
purchaser  is  accepted  by  the  company  as  the 
holder  of  the  share.    We  wish  now  to  show 
that  a  'transaction  of  this  natnre  is  invalid. 
The  rule  of  law  as  to  deeds  in  this  respect  is 
this :   If  a  deed  be  signed  and  sealed,  and 
afterwards  written,  it  is  no  deed.    Com.  Dig. 
Fait.  A.  1 ;  Shep.  Touch.  54.    When  a  deed 
referred  to  a  schedule  as  annexed,  which 
not  annexed  at  the  time  of  execution,  it 
held  that  the  subsequent  annexation  in  the 
absence  of  one  of  the  parties,  did  not  give  it 
operation  as  part  of  tiie  deed.    fFeeh»  v.  JMt 
lardett  14  East,  568.    However,  in  Hmdmn  v. 
Brett,  5  Ding.  372,  a  blank  b  a  part  material 
was  afterwards  filled  up,  bat  having  been  done 
in  the  presence  of  the  party,  and  ratified  by 
him,  it  was  held  that  there  was  endence  of 
redelivery.    The  case  to  which  we  refer  was 
decided  on  the  Brighton  Railway  Act,  I  Vict. 
c.  cxix,  which  requires  (s.  155)  the  conveyance 
of  shares  to  be  in  writing,  duly  stamped,  to  be 
under  the  hands  and  seals  of  both  parties.  The 
clause  afterwards  calls  the  instmment  *'a  deed 
or  conveyance,"  and  "  a  deed  of  sale  or  trana^ 
fer,"  and  a  form  of  transfer  is  given  in  the 
act;  and  it  was  held  that  this  conveyance 
must  be.  In  order  to  satisfy  the  statutes,  ly 
deed  I  and  therefore  that  an  instrument  of 
transfer  of  shares  executed  by  the  proprietor 
of  such  shares,  with  the  name  of  the  pnrchaaer 
in  blank,  and  handed  over  by  him  to  the  plidn- 

>  We  shall  here  recapitulate  the  articles  on 
the  subject  contained  in  the  present  volume. 
I.  On  the  Transfer  of  Shares,  and  LiabiDty  of 
Shareholders,  p.  1.  II.  &  V.  Actions  by  and 
airainst  Companies,  p.  34.  III.  On  the  Ida- 
bility  of  Directors,  p.  11.3.  lY.  Points  as  to 
Railway  Companies,  p.  130.  VI.  On  maldng 
Calls.    VII.  On  obtaining  Letters  Patent. 
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tiff,  by  whom,  on  the  sale  of  such  shares,  the 
defendant's  name  was  inserted  as  the  purchaser, 
was  void.  We  extract  the  foUowinff  portion 
of  the  judgment  of  Mr.  Baron  Parke.  "  The 
conveyance  required  by  the  statute  must,  we 
think,  be  by  deed ;  and  a  deed,  with  the  name 
of  the  vendee  in  blank  at  the  time  it  was  seale<^ 
and  delivered,  is  void.  The  instrument  of 
iraosfer,  by  the  155th  section,  must  be  under 
the  hands  and  seals  of  both  parties.  It  was 
argued,  that  it  did  not  follow,  from  the  instru- 
ment being  under  seal,  that  it  was  a  deed ;  for 
warrants  of  justices,  subpoenas,  and  awards, 
are  under  seal,  and  are  not  deeds.  But  this  is 
an  instrument  containing  a  contract  of  the 
parties ;  if  a  contract  is  required  to  be  by  in- 
strument under  seal,  it  must  be  intended  that 
it  should  be  by  deed  i  and  the  context  shews 
that  the  legislature  so  intended  it,  for  it  is  af- 
terwards called  a  deed  or  conveyance  (probably 
a  synonyme  for  the  same  thing),  and  a  deed  of 
•ale  or  transfer,  that  is,  a  deed  of  sale  or  of 
transfer.  Assuming,  then,  the  instrument  to 
be  a  deed,  it  was  wholly  improper,  if  the  name 
of  the  vendee  was  left  out ;  and  to  allow  it  to 
be  afterwards  filled  up  by  an  agent  appointed 
by  parol,  and  then  delivered  in  the  absence  of 
the  principal  as  a  deed,  would  be  a  violation  of 
the  principle  that  an  attorney,  to  execute  and 
deliver  a  deed  for  another,  must  himself  be 
appointed  by  deed.  The  only  case  cited  in 
favour  of  the  validity  of  a  deed  in  blank,  after- 
wards filled  in,  is  that  of  Te:rira  v.  Evans,  cit. 
1  Anst.  228,  where  Lord  Mansfield  held,  that 
a  bond  was  valid  which  was  given  with  the 
name  of  the  obligee  and  sum  in  blank  to  a 
broker  to  obtain  money  upon  it,  and  he  bor- 
rowed a  sum  from  the  plaintiff,  and  then  in- 
serted his  name  and  the  sum.  But  this  case 
is  Justly  questioned  by  Mr.  Preston,  in  his 
edition  of  Sbepp.  Touch.  68,  '  as  it  assumes 
there  could  be  an  attorney  without  deed;' 
and  we  think  it  cannot  be  considered  to  be 
law.  On  the  other  hand,  there  are  several 
authorities  that  an  instrument  which  has  a 
blank  in  it,  which  prevents  it  from  having  any 
operation  when  it  is  sealed  and  delivered,  can- 
not become  a  valid  deed  by  being  afterwards 
filled  up."  His  Lordship  then  mentioned  the 
authorities  to  which  we  have  already  referred, 
and  held  that  the  deed  was  void*  observing 


that  this  was,  in  truth,  an  attempt  to  make  a 
deed  transferrable  and  negotiable  like  a  bill  of 
exchange  or  exchequer  bill,  which  the  law 
does  not  permit.  Hibblewlute  v.  Mo  Marines 
6  .Mee.  &  W.  200. 

ACTIONS  BT  AKD  AGAINST  COMPANIES. 

On  this  subject  we'  add  the  foUowingecase, 
which  is  of  some  importance,  when  it  is  re- 
membered that  it  is  the  usual  practice  of  these 
companies  to  employ  shareholders  in  the  way 
of  business  wherever  they  can.  Debt  for  goods 
sold.  V\t9i,nunquam  indebitatus.  It  appeared 
that  the  defendants  were  three  of  the  directors 
of  the  Kent  Zoological  and  Botanical  Institu- 
tion ;  and  the  present  action  was  brought  by 
the  plaintiff,  who  was  a  butcher  at  Gravesend, 
to  recover  the  price  of  meat  supplied  by  him 
for  the  animals  in  the  society's  gardens  at 
Rosherville.  The  defence  was^  that  the  plain- 
tiff was  a  shareholder  in  the  institution,  and  to 
prove  this,  another  shareholder  was  called.  It 
appeared  that  the  witness  had  been  released 
by  one  of  the  defendants  only.  Crowder,  for 
the  plaintiff,  objected  that  the  witness  was  not 
competent,  as  either  of  the  two  defendants, 
who  had  not  released  him,  might  sue  him  for 
contribution  in  case  the  plaintiff  succeeded 
against  them  in  this  action.  He  further  sub- 
mitted  that,  to  make  the  witness  competent, 
he  should  be  released  by  all  the  other  share- 
holders, as  any  of  them  might  sue  him  here* 
after  for  contribution.  Alderson,  B. — I  think 
that  the  witness  is  not  competent  unless  all 
the  three  defendants  release  him,  but  if  he  be 
released  by  each  of  the  defendants,  he  would 
be  a  competent  witness,  without  being  released 
by  all  the  other  shareholders.  The  ^vitness 
was  not  examined.  The  case  was  compro- 
mised.   Betts  V.  Jones,  9  C.  &  P.  199. 

LIABILITY  OF  DIRECTORS. 

In  No.  III.  of  this  series  we  inquired  into 
the  liability  of  directors,  and  under  this  head 
we  have  also  to  add  the  following  case.  It 
appeared  that  a  railway  ivas  proposed  from 
Nottingham  to  London,  and  that  the  plaintiff 
was  appointed  secretary  to  the  local  committee, 
the  defendant  becoming  one  of  that  com- 
mittee in  October,  1838,  and  while  the  plains 

tifi^s  services  continued.    The  company  was 

2H2 


secure  the  interests  of  creditors  by  the  exami* 
nation  of  the  deblor's  accoants,  and  the  disro- 
very  and  distribution  of  his  property.  7*be 
system  of  the  bankrupt  law,  with  the  altera- 
tions and  further  remedies  which  we  have 
liumbly  su^ested  to  your  Majesty,  is  well 
adapted  to  these  purposes ;  but  so  lou^  as  deb- 
tors having  no  assets  are  liable  to  be  imprison- 
ed, (and  many  thousands  are  imprisoned  erery 
year),  it  is  practically  impossible  to  a<t minister 
such  cases  under  a  law  requiring  rigoroaa  in- 
vestigation of  accounts!,  regular  proof  of  debts, 
with  audits,  and  other  proceedings,  the  expense 


the  persons  liable  to  pay  the  salaries  of  those 
who  were  employed  like  the  plaintiff,  unless 
the  plaintiff  contracted  only  to  be  paid  from 
some  particular  fund,  and  were  to  look  to  the 
committee  for  payment  of  his  services,      h 
«eems  to  be  made  out  thus, — the  defendant  was 
a  member  of  the  committee  from  Oct.  1838. 
He  was  not  so  when  the  plaintiff  first  became 
secretary,  but  if  he  continued  to  employ  the 
plaintiff  as  secretary,  it  will  be  for  you  to  say 
-whether  he  did  not  continue  to  employ  him  on 
the  terms  upon  which  he  was  originally  ap- 
pointed.    Still  the  real  question  is,  whether 
the  plaintiff  agreed  that  he  was  not  to  look  fur 
payment  from  the  members  of  the  committee 
individually,  but  was  only  to  be  paid  from  the 
deposits  and  instalments  in  case  the  company 
was  formed.  The  jury  found  for  the  defendant. 
Kerridge  ▼.  Heue,  9  Car.  &  Pay.  200. 
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never  formed,  and  the  projected  railway  given 

up.    In  an  action  by  the  plaintiff  against  the 

defendant  for  work  and  labour  as  secretary, 

the  defence  was  that  the  plaintiff  was  only  to 

be  paid  from  the  funds  of  the  company  when 

formed ;  but  that  it  had  been  agreed  between 

him  and  the  committee  that  the  committee 

were  not  to  be  personally  liable,  and  a  minute 

book  of  the  committee  was  put  in,  containing 

a  resolution  in  the  plaintiff's  hand-writing  to  u      *  i    j  r       a  -  %. 

a  !«*/*»  r  r     t .  <*f  which  could  not  be  defrayed  m  cases  where 

that  effect.     "The  members  of   this  com-  Kjjgre  is  no  property  for  distribution  except  by 
mittee,"  swd  Mr.  Baron  Alderson,  "  would  be  I  the  aid  of  a  further  public  grant,  in  addition  to 

that  hitherto  voted  for  the  maintenance  of  the 
Court  for  the  relief  of  insolvent  debtors.  An- 
xious, therefore,  to  reconcile  the  superior  ad- 
vantas^es  which  we  attribute  to  one  uniform 
system  of  law  applicable  to  all  classes  of  insol* 
vent  debtors,  with  due  regard  to  public  econo. 
my,  we  must  necessarily  advert  to  the  law  of 
imprisonment  for  debt,  its  policy,  and  practical 
results. 

'*  Upon  this  subject,  a  report  was  made  to  his 
late  Majesty,  in  the  year  1832,  by  commission- 
ers appointed  to  inquire  into  the  practice  and 
proceedings  of  the  Superior  Courts  of  Common 
Law. 

"  This  report  contains  a  general  view  of  the 
law  of  England  on  the  subject  of  arrest  and 
imprisonment  for  debt  on  mesne  and  final  pro- 
cess ;  of  the  principal  changes  which  that  law 
has  undergone,  and  the  opinion  of  the  com- 
missioners on  its  effect;  a  statement  of  the 
comparative  advantages  and  disadvantages 
which,  in  their  judgment,  would  result  from 
taking  away  or  retaining  the  power  of  arrest 
on  mesne  and  final  process,  or  either  of  them, 
and  from  adopting  the  further  remedies  recom- 
mended. 

"The  subject  matter  of  this  report  has  lieen, 
at  different  times,  under  the  consideration  of 
the  legislature.  Some  of  the  recommendations 
have  been  lately  carried  into  effect,  and  arrest 
on  mesne  process  (except  in  cases  where  there 
is  probable  cause  for  believing  that  the  debtor 
is  about  to  quit  England)  is  no  longer  part  of 
the  law. 

"  Our  attention,  therefore,  is  now  confined 
to  arrest  on  final  process. 

'*  Having  considered  with  much  attention, 
the  report  of  the  learned  commissioners  before 
referred  to,  and  what  has  passed  in  parliament 
upon  this  subject,  together  with  the  evidence 
and  returns  brought  before  us,  and  paying  all 
due  regard  to  past  experience,  we  concur  in 
the  opinion  expressed  in  the  report  of  those 
commissioners,  and  we  cannot  state  our  opi- 
nions better  than  in  the  language  of  that  re- 
port :  — '  I'he  principle  of  the  present  law  is, 
to  do  justice  by  the  use  of  the  strong  and  com- 
pulsory means  of  arrest  and  imprisonment 
applied  indiscriminately.  The  system  has  lieen 
found  to  be  productive  uf  so  much  hardship 
and  injustice,  that  it  was  at  lust  deemed  to  be 
necessary  to  mitigate  its  consequences  by  the 
enactment  of  the  insolvent  law.     The  joint 


Thb  Commissioners  then  propose  the  union 
of  the  Courts  by  which  the  laws  relating  to 
Bankrupts  and  Insolvents  are  now  adminis- 
tered. 

"  It  appears  to  us  that  to  unite  the  jurisdic- 
tions in  matters  of  bankruptcy  and  insolvency 
would,  upon  principle,  tend  much  to  benefit 
the  public,  but  this  benefit  cannot,  we  think, 
be  obtained  without  placing  all  insolvent  estates 
under  the  administration  of  one  uniform  sys- 
tem of  law  We  can  perceive  no  good  reason 
why  the  estate  of  one  debtor  who  is  unable  to 
pay  his  debta  in  full,  should  be  administered 
in  a  different  manner  from  that  of  another 
debtor  under  the  snme  disabiliiy.  All  such 
estates  should,  in  our  npiniun,  be  administered 
iu  some  one  mode  which  is  best  adapted  to 
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operation  of  the  two  opposite  processes,  for  the 
imprisoDment  and  enlargement  of  debtors, 
has  been  productive  of  so  much  evil,  as  to  lead 
to  the  suspicion,  which  seems  to  be  fully  veri- 
fied by  inquiry,  that  the  mischief  oii^ht  to  be 
obviated,  not  by  provisions  designed  for  the 
mere  mitigation  of  its  consequences,  but  by 
removing  its  cause,  that  is,  by  limitiog  the 
power  of  imprisonment  itself,  and  confining  it 
to  cases  where  it  is  warranted  un  the  plain  and 
just  principle  of  preventing  the  debtor  from 
fradulently  aiisconding,  or  removing  his  pro- 
perty beyond  the  reach  of  justice,  or  for  the 
punishment  of  actual  fraud,  or  compelling  the 
debtor,  after  judgment,  either  to  pay  the  debt, 
or  to  make  a  cession  of  the  whole  of  his  pro- 
perty for  the  benefit  of  his  creditors.  Beyond 
this,  we  believe  that  the  practice  of  imprison- 
ment for  debt  is  neither  warranted  in  principle 
nor  beneficial  in  practice;  and  that  on  the 
contrary,  whilst  the  exercise  of  the  present  al- 
most  unlimite<l  power  is  productive  of  pecuni- 
ary loss,  injury  and  distress  to  creditors  as 
well  as  debtors,  it  also  occasions  great  moral 
evils  in  its  tendency  to  subdue  that  proper 
degree  of  pride  and  honest  feeling  which  is 
inconsistent  with  the  degradation  of  imprison- 
ment in  a  gaol,  and  to  level  the  distinction 
between  guilt  and  misfortune.' 

**  We  are  of  opinion  that  this  language  ap- 
plies with  the  greatest  force  to  arrest  on  final 
process. 

"  The  arrest  of  a  debtor  who  is  wholly  in- 
solvent is  of  no  direct  use  whatever;  and  of 
this  nature  are  the  greater  number  of  arrests 
in  execution.  An  honest  debtor  who  can  pay, 
will  do  so  before  the  costs  of  an  action  are  ad- 
ded to  his  debt ;  or  if  he  be  under  temporary 
difficulties,  and  have  his  liberty,  he  will  exert 
himself  to  procure  the  means  of  payment.  A 
dishonest  debtor,  will  probably  avail  himself 
of  the  facility  which  the  laxity  of  the  present 
law  affords  him  to  dispose  of  his  property  before 
the  hostile  creditor  is  able  to  seize  it. 

•'  Again  :  the  commissioners  say,  'The  prac- 
tical effect  of  the  law  of  arrest  on  final  process, 
combined  with  the  insolvent  law,  is  the  impri- 
sonment of  numbers  merely  to  be  discharged 
without  opposition  at  the  end  of  a  few  weeks ; 
the  consequence  is  misery,  waste  of  funds,  and 
multiplied  frauds  and  prejuries ;  whilst  no  bene- 
fit arises  to  the  creditor,  the  arrest,  imprison- 
ment, and  expense,  are  ruinous  to  the  debtor; 
in  short,  the  ordinary  consequence  is,  disap- 
pointment and  loss  to  the  creditor,  destruction 
to  the  debtor.' 

"  That  this  has  also  been  the  case  since  the 
abolition  of  arrest  on  mesne  process,  is  most 
fully  borne  out  by  returns,  which  have  been 
produced  before  us. 

*' Deducting  361  who  were  remanded,  from 
the  1,147  who  were  opposed,  it  would  appear 
that  786  were  opposed  without  sufficient 
grounds ;  then,  adding  these  786  to  the  2,758 
who  were  discharged  unopposed,  it  would  ap- 
pear that  out  of  3,905,  the  whole  number  im- 
prisoned, 3,544  were  imprisoned  who  ought 
not  in  good  policy  to  have  been  imprisoneaat 
all,  for  the  imprisonment  of  those  persons  pro- 1 


daced  no  legitimate  advantage  either  to  the 
creditors  or  to  the  community. 

"The  indiscriminate  imprisonment  of  judg- 
ment  debtors,  as  justly  observed  in  the  report 
referred  to,  'is  inconsistant  with  the  very  prin- 
ciple on  nhich  the  insolvent  law  is  founded.' 

"One  of  the  great  objects  of  the  insolvent 
law  is,  to  discriminate  between  the  honest  and 
the  fraudulent,  in  order  to  the  relief  of  the 
fornier  and  the  punishment  of  the  latter.  This 
is  to  a  great  extent,  if  not  altogether,  frustrated 
by  indiscriminate  imprisonment.  It  is  a  ge- 
neral maxim  of  the  law  of  England  that  fraud 
is  not  to  be  presumed ;  on  this  the  practice 
of  the  insolvent  law  is  founded,  the  prisoner  is 
not  called  upon  to  defend  himself  until  a  charge 
has  been  adduced  against  him.  In  the  absence 
of  any  proof  of  fraud  he  is  liberated :  the  samis 
principle,  we  conceive,  ought  to  protect  him 
from  imprisonment.  We  know  not  upon  what 
rule  or  maxim  of  the  law  of  England  any  one 
ought  to  be  imprisoned  where  no  criminal  act 
or  omission  is  charged  against  him. 

"Nor  does  the  common  law  of  England 
sanction  any  such  principle.  Upon  the  statute 
of  Westminster  2d,  c.  18,  Lord  Coke  observes 
that,  at  the  common  law,  where  a  subject  sued 
execution  upon  a  judgment  for  debt  or  da- 
mas:es,  he  should  not  have  the  body  of  the 
defendant,  or  his  land  in  execution  (unless  it 
were  in  special  cases),  and  the  reason  of  the 
law  was,  that  the  body  in  case  of  debt  should 
not  be  detained  in  prison,  but  be  at  liberty,  not 
only  to  follow  his  own  affairs  and  busineis,  but 
also  to  serve  the  king  and  his  country  when 
need  should  require ;  and  taking  awpy  the  pos- 
session of  his  lands  would  hinder  his  following 
his  husbandry  and  tillage,  which  is  so  beneficial 
to  the  commonwealth.— Co.  2  Inst.  394." 

"The  loss  incurred  by  creditors  in  conse- 
quence of  imprisoning  their  debtors  is  very 
great:  out  of  3,905  cases  before-mentioned, 
dividends  were  paid  only  in  199,  and  361  were 
remanded,  whilst  in  the  remaining  3,345  cases, 
the  costs  of  proceeding  to  judgment,  taken  at 
the  estimate  of  20/.  for  each  action  (which 
would  be  a  low  estimate  for  actions  in  the 
Superior  Courts),  would  have  amounted  to 
66,900/.  It  appears  that  the  minimum  expense 
attending  the  discharge  of  an  insolvent  is,  five 
guineas,  and  if  six  pounds  be  taken  as  a  low 
average,  20,070/.  would  have  been  expended 
by  the  3,345  debtors  above  mentioned  in  pro- 
ruring  their  discharge ;  adding  this  to  the 
66,900/.  expended  in  putting  them  into  prison, 
86,970/.  would  appear  to  have  been  unprofitu- 
bly  consumed,  in  the  above  period  of  fourteen 
months." 

"  Nor  is  the  loss  to  the  community  confined 
to  this  pecuniary  sacrifice.  Two  months  at 
least  may  be  considered  as  the  average  time  of 
the  confinement  of  such  debtors.  The  debtors 
themselves,  while  in  gaol,  can  produce  nothing. 
They  and  their  famUies  may  be,  and  for  the 
most  part  are,  deprived  of  the  means  of  sub- 
sistence, and  must  be  supported  by  their 
parishes,  or  by  the  labour  of  friends  generally 
ill  able  to  bear  such  additional  burthen,  and 
who  may,  by  this  exercise  of  their  charity,  risk 
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tbeir  own  ultimate  solvency.  The  expense  to 
the  public  of  the  support  of  prisons,  and  to 
parishes  of  the  maintenance  of  prisoners,  is  a 
secondary  but  not  nnimportant  consideration, 
while  the  confusion  of  ideas  between  crime 
and  misfortune,  by  seeing  the  felon  and  the 
debtor  imprisoned  under  one  roof  is  calculated 
to  produce  much  moral  evil.  Thus  a  lar^e 
sum  of  money  and  a  considerable  portion  of 
time,  which  ou^bt  to  have  been  available  to  the 
purposes  of  national  industry,  is  annually  con- 
sumed  without  producing  any  good  result 
whatever. 

"  It  has  been  argued,  that  if  the  power  of 
arrest  in  execution  be  taken  away,  the  creditor 
will  be  much  more  frequently  defeated  by  the 
concealment  of  the  debtor's  property. 

"  To  this  it  may  be  answered,  that  the  pre- 
sent state  of  the  law  affords  no  effective  means 
of  discovering  the  debtor's  property,  except  in 
particular  cases,  and  that  the  object  of  the  law 
should  be  to  afford  such  means  of  discovery  by 
a  direct,  and  not  an  indirect  process. 

"  That  imprisonment  does  not,  in  fact,  reach 
or  discover  property  in  the  great  majority  of 
cases  which  come  before  the  Insolvent  Deator's 
Court,  IS  manifest  from  the  returns  which  we 
have  already  stated  to  your  Majesty,  by  which 
it  appears  that,  in  al»out  uinety-6ve  cases  out 
of  every  hundred,  no  dividend  is  paid  to  the 
creditors  ;  and  that,  in  about  eighty-six  cases 
out  of  every  hundred,  not  only  is  no  dividend 
paid,  but  the  prisoners  are  adjudged  entitled 
to  immediate  relief. 

"  It  has  been  urged  that,  if  the  power  of 
arrest  in  execution  be  taken  away,  the  debtor 
without  property  will  have  no  inducement  to 
make  those  efforts  bv  which  he  now  often  suc- 
ceeds in  obtaining  the  means  of  payment. 

"To  judge  of  this,  it  must  be  considered 
what  are  the  efforts  by  which  a  debtor  without 
property  can  speedily  obtain  the  means  of  pay- 
ment ?  and  they  will  be  found  to  be  : — 

"fiy  contracting  new  obligations  by  way  of 
loans,  or  by  importuning  contributions  from 
friends  or  relations  :  by  purchasing  goods  on 
credit  to  be  sold  always  at  a  loss  in  order  to 
raise  ready  monev :  by  discounts,  the  exorbi- 
tance of  which  will  be  proportioned  to  his  dis- 
tress :  by  postponing  prior  or  equal  claimf»,  or 
other  means  ruinous  to  himself  and  injurious 
to  his  creditors. 

*'  It  has  been  further  urged  that,  if  the  power 
of  arrest  in  execution  be  taken  away,  the  bur- 
then and  risk  of  realising  the  properly  of  the 
debtor  will  be  constantly  thrown  upon  the  cre- 
ditor, instead  of  being  incumbent  upon  the 
debtor  himself. 

"  If  it  be  desirable  to  leave  the  realization  of 
his  property  to  the  debtor,  we  think  he  will 
effect  it  more  profitably  when  at  liberty  than  if 
confined  within  the  walls  of  a  prison. 

"  Again  it  has  been  urged  that  the  abolition 
of  arrest  in  execution  will  encourage  the  prac- 
tice of  contracting  debts  improvidently,  or 
with  the  direct  purpose  of  defrauding  the  cre- 
ditor, and  will  also  encourage  the  debtor  to 
dissipate  property  which  ought  to  be  applied 
to  the  payment  of  his  debts. 


"  Our  observation  leads  na  to  a  different  con- 
clusion. We  believe  that,  with  the  improvi- 
dent, the  sanguine,  and  the  speculative,  the 
distant  contingency  of  imprisonment  in  ezecn- 
tion  has  little  influence;  with  the  fradulent, 
the  probability  that  the  creditor  will  not  incur 
the  expence  and  vexation  of  following  out  his 
ultimate  remedy,  the  chance  that  the  Insolvent 
Court  will  not  discover  his  frauds,  and  the 
certainty  that  a  very  limited  iroprisonmeat, 
unaccompanied  by  penal  restrictions,  will  be 
the  utmost  extent  of  his  punishment,  form  es- 
sential ingredients  in  his  calculation  that  he 
may  ini*ur  debt  with  impuity. 

*'  It  has  been  observed  by  a  committee  of  the 
House  of  Commons,  in  their  report  on  the 
subject  of  imprisonment  for  debt,  that  to  deb- 
tors of  the  woirst  description  a  prison  ia  no 
punishment;  on  the  contrary,  such  peraont 
find  an  interest,  or  gratification,  in  remaining 
in  a  situation  so  full  of  misery  to  the  honest. 

''It  need  scarcely  be  added  that,  with  respect 
to  the  honest  debtor,  imprisonment  is  worse 
thau  useless,  as  it  deprives  him  of  the  only  le- 
gitimate means  of  discharging  his  debt  by  the 
exercise  of  his  own  labour  and  industry. 

"We  are,  therefore,  of  opinirn  that  the 
power  of  arrest  in  execution  is  ineffectual  for 
the  protection  of  the  creditor,  by  way  ^iher  of 
remedy  or  as  a  preventive. 

"  The  baneful  and  pernicious  effects  of  im- 
prisonment for  debt,  on  those  persons  who  be- 
come the  object  of  its  infliction,  are  well  and 
truly  described  in  the  report  to  which  we  have 
so  often  before  referred,  and  to  which  we  hum- 
bly beg  to  draw  your  Majesty's  attention. 

"  If  a  debtor  be  once  consigned  to  a  gaol, 
his  fate  may  usually  be  considered  as  decided. 
Cut  off*  from  his  business,  his  family,  bis  home, 
deprived  of  the  means  of  honest  exertion,  shut 
up  in  a  gaol,  his  affairs,  if  bad  before,  are  now 
become  desperate,  whilst  confinement  impairs 
his  health,  a  sense  of  degradation  weighs  down 
his  mind ;  and  whilst  he  is  tempted  to  raise 
his  sinking  spirits  by  temporary  dis^sipation, 
amongst  depraved  associates,  he  becomes  bank- 
rupt in  morals  as  well  as  estate.  For  proofs  of 
the  cruel  and  nfflictiog  sense  of  degradation 
felt  by  many  of  those  unfortunate  persons,  who 
have  been  subjecied  to  imprisonment  for  debt, 
and  of  the  conviction  that  such  imprisonment 
fixes  au  indeliable  stain  upon  their  future  cha- 
racter, as  well  as  of  the  pernicious  eflfects  of 
such  imprisonment  on  the  nabits  and  morals  of 
prisoners,  we  have  referred  to  the  sources  from 
which  such  information  nmy  best  be  derived — 
the  statements  of  prisoners  themselves  and  of 
gaolers  who  have  had  them  in  custody. 

*'  This  view  of  the  subject  is  fully  confirmed 
by  the  keeper  of  Whitecross  Street  prison, 
who  was  examined  before  us.  The  Whitecross 
Street  prison  is  the  prison  fur  debtors  for 
the  county  of  Middlesex,  and  receives  prison- 
ers as  weU  from  the  Superior  Courts,  as  from 
those  of  a  limited  jurisdiction.  The  evidence 
before  the  commissioners  on  Courts  of  Com- 
mon Law,  relating  to  the  imprisonment  of 
debtors  in  Whitecross  Street  prison  from 
courts  of  request,  showa  that  the  effisct  of  that 
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imprisonment  is  to  throw  a  larfjfe  expense  on 
tiie  connty,  to  render  useful  men  idle»  to  in- 
duce habits  which  destroy  their  nsefolness,  and 
make  them  pests  to  society  and  burthens  to 
the  public.  One  of  the  first  results  of  the 
committal  to  that  prison  is,  that  their  families 
go  on  the  poor  rates.  The  amount  of  debt 
is  paid  f oar- fold  by  the  parish  durinfif  the  con- 
finement of  the  heads  of  those  families,  and 
the  creditors  very  seldom  obtain  payment. 
The  necessary  effect  of  bein^^  so  confined,  the 
keepers  say,  is  that,  afier  a  few  days,  the  debtors 
be^nn  to  feel  the  contaminatin{(  iufluence  of 
the  society  in  the  prison.  There  are  in  the 
prisons  individuals  connected  with  the  law, 
who  harinfjT  lieen  disgraced  and  fallen  from 
their  station,  instantly  take  pains  to  become 
acquainted  with  every  new-comer,  with  a  view 
to  teach  him  how  to  defraud  his  creditors ; 
the  result  is,  that  debtors  who  really  had  the 
inclination,  but  wanted  the  means  to  satisfy 
their  debts,  are  led  to  form  a  determination 
Dot  to  pay  even  if  they  should  be  able,  but  ra- 
ther to  remain  in  prison  for  the  number  of 
days  that  the  law  affixes  as  a  penalty.  This 
contamination  is  one  of  the  causes  of  the  de- 
moralization of  the  lower  classes  in  the  me- 
tropolis, and  of  preparing  for  crimes  which 
awell  our  criminal  cuendar. 

''  We  think  that  by  ukinji^  away  a  fancied 
and  generally  delusive  security,  and  throwiuic 
the  creditor  more  on  his  own  caution  in  giving 
credit ;  by  providing  prompt,  efficacious,  and 
cheap  means  for  the  recovery  of  debts,  the  dis- 
covery of  the  property  of  debtors,  the  punish- 
ment of  the  dishonest  and  fraudulent  debtor, 
and  the  relief  of  the  honest  but  unfortunate, 
most  effective  aid  will  be  afforded  to  the  trad- 
ing part  of  the  community,  theun^vary  will  be 
deterred  from  the  first  steps  of  improvidence, 
and  a  wholesome  and  sound  state  of  credit  will 
be  preserved. 

"  We  concur  with  the  Common  Law  Com- 
missioners in  the  opinion,  *  that  the  personal 
appearance  of  the  debtor  for  all  the  purposes  of 
examination,  of  inquiry,  and  of  punishment, 
in  case  of  fraud,  ought  to  be  secured ;  and 
that  these  objects  may  be  successfully  attained 
by  actual  imprisonment  or  requiring  bail,  in 
case  of  fraud,  and  by  imposing  penalties  on 
those  who  shall  neglect  to  appear.' 

**  We  think  it  convenient  here  to  state,  that 
we  agree  with  the  Common  Law  Commissioners 
that  all  property  which  may  be  distributed 
under  the  bankrupt  law  should  be  available  in 
execution. 

*'  The  delay  which  necessarily  takes  place  in 
procuring  from  London  an  order  of  a  judge  of 
one  of  your  Majesty's  Superior  Courts,  to  hold 
to  bdl  a  defendent  who  is  about  to  quit  Eng- 
land, has  been  found  by  experience  to  be  in- 
jurious to  creditors.  The  possibility  of  obtain- 
ing an  immediate  authority  for  apprehending 
a  debtor,  where  there  is  probable  cause  for 
believing  that  he  is  about  to  quit  England,  is 
much  wanting,  particularly  in  the  maritime 
counties.  We  think,  therefore,  that  the  power 
which  is  now  vested  in  the  judges  of  your 
Miyesty's  Superior  Courts  at  Westminster,  to  J 


order  defendants  to  be  arrested  in  certain  cases, 
should  be  extended  to  judicial  funtionaries  in 
the  country. 

**  We  are  also  of  opinion,  that  in  order  to 
enable  a  judgment  creditor  to  make  his  execu- 
tion available,  he  should  have  power  to  summon 
his  debtor,  or,  if  in  custody,  to  have  him 
brought  up,  for  the  purpose  of  examining  him 
as  to  liis  propertv. 

"We  conclncle  these  observations  on  the 
subject  of  imprisonment  for  debt  in  execution, 
as  it  affects  all  members  of  society  with  the 
strongest  recommendation  of  its  abolition,  and 
with  the  fullest  coariction  that  this  may  be 
safely  and  advantageously  conceded,  if  accom- 
panied with  the  further  remedies  for  creditors 
against  the  property  of  debtors,  which  we 
have  humbly  sugested  to  your  Majesty." 


LAW  AND  PRACTICE  OF  EJECT- 
MENT.— No.  IV. 

BTIDBNGB. 

It  may  be  useful  to  coUect  the  principal  deci- 
sions relating  to  the  evidence  adduced  in  actions 
of  ejectment.  We  shall  first,  however,  state  the 
general  rules  applicable  to  the  proof  of  a  title 
by  descent ;  and  then  class  the  decisions  under 
such  appropriate  heads  as  may  be  convenient 
for  reference. 

A  party  who  claims  lands  by  descent  in  an 
'action  of  ejectment,  should  prove  at  the  trial 
that  the  ancestor  from  whom  he  derives  his 
title  was  last  seised  of  the  lands  in  question  in 
fee  simple ;  Jenkins  d.  Harris  v.  Pritchard,  2 
WilB.  45 ;  and  next,  he  must  shew  that  he,  the 
claimant,  is  the  heu*  of  such  ancestor.  The 
seisin  of  the  ancestor  may  be  proved  by  shew- 
ing that  he  was  either  in  the  actual  possession 
of  the  premises  at  the  time  of  his  death,  or  in 
the  receipt  of  rent  from  the  tenant.     The 

Slaintiff,  claiming  9S  lineal  heir,  must  prove  his 
escent  from  the  person  last  seised,  or  the 
descent  of  himself  and  the  person  last  seised 
from  some  common  ancestor.  Roe  d.  Thorne 
V.  Lord,  2  Bla.  1099.  If  he  claims  collaterally, 
he  must  also  prove  the  extinction  of  those 
lines  of  descent  which  would  claim  before 
him.  This  is  done  by  proving  the  marriages, 
births,  and  deaths,  and  shewing  the  identity  of 
the  parties.    Thus,  in  the  follomng  pedigree : 

(?.,= 
The  Common  Ancestor. 


D..= 
Eldest  8on  of  C. 


I 


Second  son  of  C, 


B.. 
Only  son  of  £>., 
died  without  issue. 


(I1ie  Claimant) 
only  son  of  £, 
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Ji,  must  prove  the  marriage  of  C, ;  the  birth 
and  marriage  of  />. ;  the  birth,  marriage,  and 
death  of  E. ;  the  birth  and  death  without  issue 
of  B. :  and  his  own  birth.  2  Blk.  Comm.  208, 
&c. ;  fTiUon  V.  Hodj^es,  2  East,  312. 
The  production  of  extracts  from  parish  re- 

fisters,  and  the  testimony  of  persons  who 
new  the  parties  and  the  facts,  are  the  most 
satisfactory  modes  of  proof.  When  the  party 
claims  as  collateral  heir,  and  it  is  necessary  to 
trace  the  relationship  between  htm  and  the 
person  last  seised  through  many  descents  to  a 
common  ancestor,  difficulties  often  intervene 
from  the  remoteness  of  the  period  to  which 
the  inquiries  must  be  directed.  The  Courts, 
from  tne  necessity  of  the  case,  have  relaxed 
the  ordinary  rules,  and  allow  hearsay  and  re- 
putation to  be  admitted  as  eridence.  Higham 
V.  Ridgway,  10  East,  120. 

Henrmy  evidence. — ^The  declarations  of  de- 
ceased members  of  the  familv  are  admissible 
to  prove  who  was  the  grandfather  of  the  party, 
when  he  married,  and  whom  he  married,  and 
his  children.  So  also  the  declarations  of  de- 
ceased persons,  regarding  their  own  marriage, 
and  the  birth  of  their  children;  bowels  v. 
Young,  ISVes  148;  Doed,Northei/y.  Harvey, 
1  R.  &  M.  297 ;  May  v.  May,  Bui.  N.  P.  112 ; 
Rea^  V.  Lftfe,  8  East,  193;  but  the  declara- 
tions of  deceased  neighbours,  or  of  the  inti- 
mate acquaintances  or  servants  of  the  family 
are  not  evidence,  yotrelt  v.  Young,  13  Ves. 
147,  314  ;  Rex  V.  InhabitanU  of  Erisweli,  3 
T.  R.  707,  723 ;  ff^eeks  v.  Sparke,  \  M.  &  S. 
688  ;  Johnson  v.  Lotrson,  2  Bing.  90 ;  et  vide 
1 4  East,  330.  To  entitle  the  declarations  of  a 
deceased  relative  to  be  admitted,  they  should 
be  made  when  such  relation  may  be  presumed 
to  speak  urithout  an  interest  or  bias,  either 
preparatory  to  or  pending  a  suit.  See  Berke- 
ley Peerage  Case,  4  Camp.  401 .  The  decla- 
rations of  a  deceas>ed  occupier  of  land,  stating 
of  whom  he  held  the  land,  are  evidence  of  the 
seisin  of  that  person,  but  it  must  be  shewn  that 
the  land  the  deceased  occupied  was  the  land 
now  in  the  tenant's  possession.  Peaceable  A, 
Uncle  V,  fFatson,  4  Taunt.  16;  and  %ee  Doe 
d.  Daniel  v.  Coultherd,  7  A.  &  E.  235. 

Evidence  by  reputation, — The  death  of  a 
person  without  issue,  may  be  presumed  by  the 
fact  being  commonly  reputed  in  the  family. 
Doe  d.  Banning  v.  Griffin,  16  East,  293 ;  Doe 
d  Oldham  v.  0^olly,  8  B.  &  C.  22. 

Reputation  has  been  held  good  evidence  of 
a  marriage,  in  an  action  by  an  heir,  though 
his  parents,  whose  marriage  was  the  subject  m 
dispute,  were  both  living.  Doe  d.  Fleming  v. 
Fleming,  A  Bing.  266. 

Entries  in  fanuly  Bibles  and  other  books 
mav  likewise  be  received  in  evidence.  IFhit- 
lochey.  Baker,  13  Ves.  614.  So  also  recitals 
in  family  deeds,  monumental  inscriptions,  en- 
gravings on  rings,  old  pedigrees  hung  up  in  a 
family  mansion,  and  the  like.  Fofcelsv,  Young, 
13  Ves.  148. 

The  original  visitation  books  of  heralds, 
compiled  when  progresses  were  solemnly  and 


regularly  made  into  every  part  of  the  kiAgdom 
to  inquire  into  the  state  of  families,  and  to 
register  such  marriages  and  descents  as  were 
verified  to  them  on  oath,  are  also  allowed  to 
be  g<»od  evidence  of  pedigrees ;  2  Sel.  N.  P. 
772;  but  a  recital  in  an  act  of  parliament, 
stating  J.  S.  to  be  heir  at  law  to  a  particular 
person,  has  been  held  not  to  be  evidence. 
Anon.  12  Mod.  384. 

The  presumption  of  the  continuance  of 
human  life  ends  in  general  at  the  expiratioo  of 
seven  years  from  the  time  when  tne  persoa 
was  last  known  to  be  li^in^ ;  19  Car.  2,  c.  6, 
s.  I ;  Doe  d.  George  v.  Jetton,  6  East,  80  ; 
Rowe  v.  Uasland,  Blk.  404 ;  but  such  death 
may,  under  particular  circumstances  be  pre- 
sumed in  a  shorter  time;  as  where  a  party 
sailed  in  a  vessel  which  was  never  afterwards 
heard  of;  ff^atsan  v.  King,  I  Stark.  121. 
Proof  also  of  the  fact  that  a  tenant  for  life  has 
not  been  seen  or  heard  of  for  fourteen  years, 
by  a  person  residing  near  the  estate,  is  primd 
fade  evidence  of  his  death.  [>oe  d.  tJutyd  v. 
Deainn,  4  B.  &  A.  433. 

fVhere  the  landlord  defends, — Where  the  de- 
fendant comes  in  as  landlord,  it  is  necessary 
to  show  that  he  is  in  the  receipt  of  the  rents 
and  profits  of  the  premises  to  which  the  lessor 
of  the  plaintiff  makes  title,  or  that  the  decla- 
ration in  ejectment  was  served  upon  the  tenant 
in  possession  of  the  premises.  Fenn  d.  Phillips 
V.  Cooke,  3  Campb.  612;  and  see  Doe  d. 
Schofield  V.  Alexander,  3  Camp.  516. 

So,  where  the  landlord  is  made  defendant, 
the  plaintiif  must  prove  the  defendant's  tenant 
to  be  in  possession  of  the  premises  in  question. 
Smith  d.  Taytor  v.  Mann,  1  Wils.  220. 

fVhere  there  are  several  demises. — The  plain- 
tiff in  ejectment,  under  the  several  demises  of 
two,  may,  after  notice  to  quit,  recover  the  pos- 
session of  the  premises  held  by  the  defendant 
as  tenant  from  year  to  year,  upon  evidence 
that  the  common  agent  of  the  two  had  received 
rent  from  the  tenant,  which  was  stated  in  the 
receipts  to  be  due  to  the  two  lessors ;  even  as- 
suming such  receipts  to  be  evidence  of  a  joint 
tenancy ;  for  a  several  demise  severs  a  joint 
tenancy ;  and  supposing  the  contract  with  the 
tenant  to  have  heen  entire,  no  objection  lies  on 
that  account  to  the  plaintifi^s  recovery  in  this 
case,  as  he  had  the  whole  title  in  him.  Doed. 
Marsach  v.  Read,  12  East,  57. 

In  ejectment  on  several  demises  of  two  per- 
sons, although  the  evidelice  shows  the  title  to 
be  exclusively  in  one  of  them,  the  other  can- 
not be  compelled  to  be  examined  as  a  witness 
for  the  defendant.  Fenn  d.  Pewtriss  v.  Grmt- 
ger,  3  Camp.  1/7 ;  and  see  Doe  d.  H&wlandson 
v.  fFainwright,  3  N.  &  P.  698. 

Proving  possession.-— Where  a  defendant,  on 
being  served  with  a  declaration  in  ejectment, 
assented  to  the  character  of  tenant  in  posses- 
sion, and  afterwards  appeared  and  pleaded :  it 
was  held  that  it  was  quite  sufficient  evidence 
for  a  jury  to  find  that  he  was  the  tenant  in  pos- 
session, although  it  also  appeared  that  he 
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in  tbe  situation  only  of  a  senrant,  and  managed 
the  business  for  the  real  owner  on  the  premises. 
Doe  d.  James  v.  Stanton,  2  B.  &  A.  3/1. 

The  lessor  of  the  plaintiff  in  ejectment  is 
bound  at  the  trial  to  prove  the  defendant  in 
possession  of  tbe  premises  which  he  seeks  to 
recover,  although  the  defendant  has  entered 
into  the  gfeneral  consent  rule  to  confess  lease, 
entry,  and  ouster,  if  the  defendant  contest  his 
possession.  GooHright  d.  Batch  v.  Rich,  7 
T.  R.  327. 

Tn  ejectment  for  a  house,  the  land-tax  assess- 
ment of  tbe  parish,  in  which  the  collector  of 
taxes  charges  himself  with  tbe  receipt  of  money 
from  j1,  B.,  as  tenant  of  a  particular  house,  is 
evidence  that  the  latter  was  tenant  at  that  time. 
D»e  d.  Smith  v.  Cariwrtght,  I  C  &  P.  2 18;  and 
see  Doe  d.  Harrison  v,  Murrel,  3  C.  &  P.  134. 

Mines. — In  ejectment  for  mines,  evidence  of 
being  lord  of  the  manor  is  not  sulbcient,  for  it 
is  necessary  to  show  an  actual  possession  of 
the  hereditament  in  question ;  and,  for  the  same 
reason,  a  verdict  in  trover  for  lead  dug  out  of  the 
mine  is  no  evidence,  for  trover  may  be  brought 
on  property  without  possession.  Cullen  v. 
Rich,  Bull.  N.  P.  102. 

Identity  of  premises, — In  ejectment  for  a 
house,  to  show  that  it  is  situate  in  the  parish 
mentioned  in  the  declaration,  it  is  prhnd facie 
evidence  that  the  place  in  which  it  stands  is 
watched  by  the  watchman  of  that  parish.  Doe 
d.  Gunson  v.  fVelch,  4  Camp.  264. 

Nonpayment  of  rent. — Upon  a  clause  of  re- 
entry in  a  lease  on  non-payment  of  rent  against 
the  assignee  of  the  lease ;  proof  by  the  lessor 
of  the  counterpart  of  tbe  lease  by  the  subsrib- 
ing  witness,  is  sufficient  proof  of  the  holding 
upon  tbe  condition  of  re-entry  in  case  of  non- 
payment of  rent.  Rue  d  IFest  v.  Davis, 
7  East,  363, 

To  recover  premises  forfeited  for  non-pay- 
ment of  rent,  a  difference  between  the  amount 
of  rent  proved  to  be  due,  and  the  amount  de- 
manded in  the  lessor  of  the  plaintiffs  particular 
is  not  material  King  d.  Gibbs  v.  Moody, 
3  Sing.  3. 

Under  a  proviso  in  a  lease  for  the  entry  of 
the  landlord  in  case  the  rent  should  be  in  arrear 
for  fourteen  days,  and  no  sufficient  distress 
found  upon  the  premises,  he  is  entitled  to  re- 
cover on  proof  of  half  a  year's  rent  due  at 
Lady-day,  and  no  distress  on  the  premises  on 
some  day  in  May,  the  demise  being  laid  on  the 
2nd  of  May,  and  the  declaration  served  on  the 
6th  of  June ;  the  defendant  giving  no  evidence 
to  rebut  the  inference  that  there  was  no  suffi- 
cient distress  on  tbe  premises  in  May,  up  to 
the  day  of  the  demise  inclusive,  or  on  the  6th 
of  June,  when  tbe  declaration  was  served,  if 
that  were  material  with  reference  to  the  sta- 
tute 4  G.  2.  c.  28.  On  such  proof  by  the 
plaintiff,  the  Scat.  4  G.  2.  c  28,  dispenses  with 
proof  of  a  demand  of  the  rent  on  the  day  it 
became  due.  Doe  d.  Smelt  v.  Tuchan,  15 
East,  286. 

Nonperformance  of  covenant. — ^To  support 
an  ejectment  on  a  forfeiture  of  a  lease,  by  non- 
perrormance  of  a  covenant,  if  the  covenant  be 


to  do  an  act,  the  lessor  of  the  plahitiff  must 
give  some  evidence  of  the  omission  of  the  act ; 
and  if  the  covenant  be  for  payment  of  rent,  the 
lessor  of  the  plaintiff  must  prove  a  demand  of 
such  rent.  Doe  d.  Chnndlesss.  Hohson,  2  0. 
&  P.  245;  and  see  Doe  d.  Bridge  v.  fFhitehead, 
2  N.  &  P.  557. 

jlssigning  without  consent, — Where  there  is 
a  right  of  entry  driven  for  an  assigning  or  un- 
derletting, if  a  person  is  found  in  the  premises, 
appearing  as  the  tenant,  it  is  primd  facie 
evidence  of  an  underletting  sufficient  to  call 
upon  the  defendant  to  show  in  what  character 
such  person  was  in  possession  as  tenant,  or  as 
servant  to  the  lessee.  Doe  d.  Hindty  v. 
Rickerby,  5  Esp.  4. 

But  it  is  not  sufficient  to  prove  the  defendant  a 
stranger  in  possession  of  the  demised  premises, 
and  his  declaration  that  they  were  demised  to 
him  by  another  stranger.  Doe  v.  Payne ,  1 
Stark.  66. 

And  such  evidence  would  not  be  sufficient, 
even  if  the  tenant  had  covenanted  not  to  part 
with  the  possession.    Id, 

OutstancRng  term. — Under  certain  circum- 
stances the  jury  may  presume  a  satisfied  term 
to  have  been  surrenaered  to  the  cestui  que  use; 
but  if  no  such  presumption  be  made,  and  it  ap- 
pears in  a  special  verdict  in  ejectment  tiiatsuch 
a  term  is  still  outstanding  in  a  trustee  who  is 
not  joined  in  bringing  the  ejectment,  the  cestui 
que  use  cannot  recover.  Goodtitle  d.  Jones  v. 
Jones,  7  T.  R.  47. 

Mortgage, — Annuity  — ^The  counterpart  of  a 
lease,  purporting  to  have  been  executed  by  a 
lessee  of  a  lease  granted  by  the  mortgagor,  in 
conjunction  with  the  mortgagee  of  certam  pre- 
mises, cannot  be  read  in  evidence  against  one 
who  derives  title  under  the  mortgagee  without 
some  evidence  of  the  execution  of  the  original 
lease,  (which  has  been  lost)  by  the  mortgagee. 
Doe^.  Clark  Y,  Trapaud,  I  Stark,  281. 

But  proof  that  the  original  lease  was  signed 
by  the  mortgagor,  the  subscribing  witness  not 
being  known,  would  be  sufficient  to  warrant 
the  reading  of  the  counterpart.    Id, 

A  mortgagee  conveyed  the  legal  estate  to 
the  mortgagor  by  deed,  on  being  paid  tbe 
mortgage  money,  and  the  latter  re-conveyed 
it  to  trustees,  for  the  purpose  of  securing  an 
annuity.  At  the  time  of  the  execution  by  the 
mortgagee,  there  were  several  blanks  left  in  the 
deed,  but  not  in  that  part  which  affected  him. 
The  blanks  left  were  merely  for  the  sums  to 
be  received  by  the  mortgagor  from  the  grantees 
of  the  annuity,  which  were  all  filled  up  at  the 
time  of  the  execution  of  the  deed  by  the  mort- 
gagor; but  several  interlineations  were  made 
in  that  part  of  it  after  the  execution  by  the 
mortgagee:  It  was  held  that  it  was  uotin- 
cumbenton  the  plaintiff  in  ejectment,  brought 
on  thisdeedy  to  prove  that  the  annuity  was  duly 
inroUed.  Doei,  Lewis  v.  Binghnm,  4  B.  &  A. 
672. 

In  ejectment  upon  the  assignment  of  a  term 
to  secure  an  annuity,  a  proper  memorial  of  the 
annuity  deeds  will  be  presumed,  till  the  con- 
trary be  shown.     Doe  d.   Griffin  v.  Mason, 
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3  Gamp  7 ;  and  see  Poole  v.  Warren^  3  N.  & 
P.  623 ;  Doe  d.  Orchard  v.  Stubbi,  6  N.  &  M. 

967. 

Rectory, — A  rector  may  recover  against  his 
lessee,  on  the  ground  of  the  lease  of  the  rectory 
being  avoided  on  account  of  his  own  non-resi- 
dence, by  force  of  the  stat.  13  Eliz.  c.  20,  and 
the  lease  to  the  defendant,  describing  him  as  a 
doctor  in  divinity,  produced  by  him  at  the  trial 
in  support  of  his  title,  is  primd  facie  evidence 
of  his  being  such  as  he  is  therein  described  to 
be,  so  as  also  to  avoid  the  lease  under  the  stat. 
21  Hen.  8.  c.  13.  s.  3.  Frogmorton  d.  Flem- 
ing V.  Scott,  2  East,  467. 

The  institution  of  a  party  to  a  living,  recit- 
ing the  cessing  of  his  predecessor  followed 
by  indenture,  is  sufficient  evidence  to  support 
an  ejectment,  though  the  predecessor  is  shown 
to  have  been  in  possession,  and  no  other 
evidence  of  his  cession  is  given.  Doe  d.  Herley 
V.  Carter,  1  R.  &  M.  237. 

In  an  action  of  ejectment  to  recover  recto- 
rial tithes,  a  claim  adverse  to  that  of  the  plain- 
tiff may  be  set  up  on  the  trial  by  calling  the 
person  who  claims  as  heir  at  law,  who  is  a  com- 
petent witness,  the  verdict  not  being  available 
in  the  witness's  favor.  Doe  d.  Bath  v.  Clark, 
13  L.  O.  443. 

By  am  ejpecutor, — In  an  action  by  an  execu- 
tor, it  is  sufficient  primd  facia  evidence  that  the 
testator  had  a  chattel  Interest  in  the  premises, 
to  put  in  the  defendant's  answer  to  a  bill  in 
equity,  stating,  '*  he  believed  the  testator  was 
possessed  of  the  leashold  premises  in  the  bill 
mentioned."  Doe  d.  Digby  v.  Steel,  3  Camp. 
115. 

By  a  deviiee, — In  ejectment  by  the  devisees 
of  copyhold  premises,  to  prove  the  admission 
of  the  lessors  of  the  plaintiff,  it  is  not  only 
necessary  to  prove  by  the  Court  rolls  that 
persons  of  their  names  have  been  admitted,  but 
evidence  must  be  given  of  their  identity.  Doe 
d.  Hanion  v.  Smitn,  1  Camp.  196 ;  and  see  Doe 
d.  Bowdler  v.  Owen,  3  C.  &  P.  97. 

Purchase  under  execution, — A  lessor  in  eject, 
roent,  who  claims  title  as  a  purchaser  from  the 
sheriff,  who  sells  by  virtue  oi fieri  faeiae  at  the 
suit  of  such  lessor,  must  prove  the  judgment 
as  well  as  the  writ.  Doe  d.  Bland  v.  Smith, 
2  Stark.  199 ;  Hoffman  v.  Pitt,  6  Esp.  22. 

In  ejectment  by  the  vendee  of  a  term  sold 
under  ^fi,fa.  against  the  defendant  in  execu- 
tion, it  is  sufficient  to  produce  the^./a.,  without 
proving  a  copy  of  the  judgment.  And  where 
It  appeared  tnat  the  term  had  been  granted  to 
defendant's  father,  and  that  on  his  death,  in- 
testate, his  son,  j4,  B.,  entered  and  took  admi- 
nistration, and  was  possessed  till  his  death, 
and  that  on  his  death,  defendant,  his  brother, 
entered,  and  that  by  indenture  between  defen- 
dant and  B,  M,  (concerning  other  premises)  it 
was  recited  that  defendant  was  legal  personal 
representative  of  J,  B, :  it  was  held  this  was 
frtmd facia  evidence  that  the  term  was  vested 
in  defendant.  Doe  d.  Batten  v.  Maries,  6  M. 
&  S.  140. 

Bankrupt  and  Insolvent  Debtors.^ln  eject- 
ment against  the  assignees  of  a  bankrupt, 
proof  that  on  their  being  required  to  ^e 


up  possession  of  the  premises^  they  aoswered 
that  it  was  not  consistent  with  their  duty  to  do 
so,  is  sufficient  evidence  of  their  possesisoiu 
Doe  d.  Radnor  v.  Taylor,  2  Stark.  S35. 

It  is  not  necessary  to  produce  an  ori^pnal 
order  for  the  discharge  of  one  insolvent  debtor, 
under  the  statute  1  Geo.  4,  c.  119,  s.  4,  for  the 
purpose  of  proving  the  title  of  his  aasignee, 
to  maintain  an  action  of  ejectment  as  such. 
Doe  d.  Ibfwtson  v.  ixuid,  3  D.  &  R.  509. 

Where  ^.  claimed  to  hold  landa  under  B. 
as  a  security  for  a  debt :  Held,  that  he  could 
not  defend  an  ejectment  by  the  assignees  of  S, 
after  his  bankruptcy,  on  the  ground  that  the 
g^ant  under  which  B,  derived  his  title  from  the 
crown  was  void.  Doe  d.  Biddle  v.  Abrmhmms, 
I  Stark.  305 ;  and  see  Doe  d.  Plemn  v.  Braum, 
7  A.  &  £.  447. 

Execution  of  Deeds  tfju/APi2£r.— The  attesting 
witness  to  a  deed  stated  that  the  agnature  was 
his  hand-writing,  though  he  had  no  recoUee- 
tionof  the  transaction;  but  that  he  should  act 
have  signed  the  attestation  if  he  had  not  seen 
the  de^  executed,  this  ivas  deemed  sufficient. 
Doe  d.  Counsell  v.  Capperton,  9  C.  &  P.  112. 

Where  the  subscribing  witness  to  an  instru- 
ment has  become  blind,  the  instrument  cannot 
be  proved  without  calling  hiiu.  Crank  v. 
Firth,  2  M.  &  R.  252. 

An  unproved  will,  more  than  thirty  yean 
old,  coming  from  the  possession  of  one  of  the 
family  of  the  testator,  may  be  read  without  ac- 
counting for  the  subscribing  witnesses,  though 
the  person  producing  it  be  not  strictly  entiiled 
to  the  custody.  Doe  d.  H^ildgosef,  Pearae, 
2  M.  &  R.  240;  5  M.  &  W.  506. 

A  will  was  attested  by  the  signature  of  one 
witness,  and  the  marks  of  two  others.  All 
were  dead.  The  signature  of  the  one  was 
proved,  and  the  daughters  of  the  others  proved 
their  deaths  and  that  they  lived  near  the  testa^ 
tor,  and  no  other  person  of  the  same  name 
lived  in  the  neighbourhood;  that  one  of  them 
could  not  write,  and  the  other  could  write  his 
name  only.  This  was  held  to  be  sufficient. 
Doe  d.  Counsell  v.  Caperton,  9  C.  &  P.  112.  ; 
and  see  Doe  d.  Bowdler  v.  Owen,  8  C.  &  P. 
1  to,  751 1  Madd  V.  Scuckermore,  5  A.  &  B. 
703. 

fTho  are  competent  witnesses.^\  tenant  in 
possession  is  not  a  good  witness  to  support  his 
landlord's  title ;  because  it  is  to  uphold  his 
own  possession.  Doe  d.  Foster  v.  fFiltiaww, 
Cowp.  621 ;  Doe  d.  fFinchley  v.  Pyne,  I  Esq. 
364. 

So,  in  ejectment  agunst  a  bailiff,  the  tenant 
in  possession  is  not  competent  to  prove  tliat 
the  witness,  and  not  the  defendant,  is  the  pos« 
sessor  of  the  land.  Doe  Agones  v.  fFUdes,  i 
Marsh.  7 ;  5  Taunt.  183. 

But  where,  in  covenant  for  rent  upon  a  lease 
by  two,  the  point  in  issue  was  vdiether  a  third 
person  (ivhose  title  both  admitted),  had  de- 
mised first  to  one  of  the  lesson,  dr  to  another, 
that  person  is  competent  to  prove  the  point  in 
issue.   Bell  v.  Harteood,  3  T.  R.  308. 

Where  a  witness  on  the  iwir  dire^  atited 
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*'  tbat  the  lessor  of  the  plamtiff  bad  formerly 
ussi^ned  the  premises  ia  question  to  him,  for 
the  purpose  of  protecting  him  from  impress- 
ment ;  that  he  had  sriven  back  the  deed  to  the 
lessor  of  the  plaintiff  and  never  seen  it  since ; 
and  that  he  never  had  any  possession  or  bene- 
ficial interest  in  the  premises  :*'  Held,  that  he 
was  incompetent,  as  he  had  a  direct  interest  in 
supporting  the  plain  tifTs  action.  Doe  d.  Scaiet 
V.  Bragrg,  1  R.  &  M.  87. 

In  dectment  by  an  heir  at  law  to  set  aside 
a  will  for  fraud  and  imposition  practised  by  the 
defendant,  witnesses  will  not  be  allowed  to 
speak  to  his  general  good  character.  Good- 
right  d.  Faro  v.  Hickt,  Bull.  N.  P.  296. 

In  ejectment  by  a  party  claiming  an  undi- 
vided mterest  in  an  estate  under  a  will, — the 
Question  in  the  cause  bein^  the  competency  of 
toe  testator, — a  person  claiming  another  undi- 
vided interest  in  the  same  estate  under  the 
same  will,  is  a  competent  witness  for  the  lessor 
of  the  plaintiff.  Doe  d«  fFiNgoote  v.  Pearse, 
5  M.  &  W.  506 ;  and  see  ^UTii  v.  Birchmore, 
1  P.  &  D.  448. 

Practice  at  the  trial. — \^lien  the  lessor  claims 
as  heir  and  proves  his  pedigree  and  stops,  and 
the  defendant  sets  up  a  new  case,  which  is 
answered  by  fresh  evidence  on  the  part  of  the 
lessor,  the  defendant  is  entitled  to  the  general 
reply.  Goodtitle  d.  Revet  v.  Braham,  4  T.  R. 
497.  And  if,  after  the  pleadings  are  opened 
by  the  junior  counsel  for  the  lessor,  the  de- 
fendant's counsel  expresses  himself  ready  to 
admit  the  lessor  to  be  the  heir,  it  will  entitle 
him  to  open  the  case,  and  make  the  first  ad- 
dress to  the  jury.  (So  ruled  by  Le  Bianc,  in 
Fenn  d.  fFright  v.  Johnton^  Nottingham  Sum- 
mer Assizes,  1813;  and  by  fFooti,  B.,  in  a 
subsequent  ejectment  between  the  same  parties, 
Nottingham  Lent  Assizes,  1 8 14 .)  See  Adams 
^  on  Ejectment. 


LAW  OF  ATTORNEYS. 


Our  last  Analytical  Digest  of  all  the  Cases  re- 
ported in  all  the  Courts  during  the  preceding 
three  months  contains  the  following  points,  to 
which  it  may  be  well  to  call  the  attention  of 

oar  readers : 

Privilege  of  Attwney, 

*'  An  attorney,  duly  admitted  to  practise  in 
the  Supreme  Court  of  Prince  Edward's  Island, 
having  been  arrested  ou  mesne  process,  claim- 
ed his  privilege,  which  was  alluwed  him  ;  but 
an  AT  parte  order  was  made  at  the  same  time 
by  the  Chief  Justice,  suspending  him  from 
practising  in  that  Court,  upon  grounds  stated 
therein,  but  not  supported  by  any  evidence. 
The  original  order,  and  the  affidavit  made  on 
the  motion  for  discharge,  having  been  trans- 
mitted from  the  Supreme  Court,  the  Judicial 
Committee  rescinded  the  order,  on  the  ground 
of  Irregularity.  In  re  Monckton,  1  Moore,  455. 
To  sabject  an  attorney  to  the  summary 
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jurisdiction  of  the  Court,  it  must  appear  either 
that  he  is  an  attorney  of  the  Court,  (having 
signed  the  roll)  or  that  be  has  acted  as  such.  An 
attorney  in  the  country  to  whom  a  writ  of  sum- 
mons and  notice  of  declaration  were  trans- 
mitted for  the  purpose  of  serving,  afterwards 
became  the  attorney  for  the  defendant  in  the 
cause:  Held,  that  his  employment  for  the 
plaintiff  was  not  such  as  to  constitute  him  his 
attorney  and  render  him  summarily  amenable 
in  that  character.  Cole  v.  Grove,  1  Scott,  N. 
S.  30.'» 

Changing  Attorney. 

^  "  If  the  relator  of  a  quo  warranto  informa- 
tion and  the  defendant  employ  the  same  attor- 
ney, the  Court  of  Q.  B.  will  make  a  rule  abso- 
lute to  change  the  attorney  for  the  prosecution, 
although  there  be  no  collusion  Between  the 
parties,  and  the  attorney  intended  to  proceed 
Ifondjide  to  obtain  the  judgment  of  the  Court. 
Reg.  ?.  Aldereon,  3  P.  &  D.  2.'' 

Exanunation. 

''A  candidate  for  admission  to  practise  as 
an  attorney  having  failed,  on  examination,  to 
satisfy  the  examiners,  the  Court  of  Q.  B.,  un- 
der particular  circumstances,  made  an  order 
that,  if,  on  re-examination  in  the  next  term, 
be  should  obtain  his  certificate,  he  might  be 
admitted  without  having  given  a  fresh  term's 
notice  under  Reg.  Oen.  Hil.  6  W.  4.  In  re 
Eaaminers  0/ Attorneys,  9  A.  &  £.  728. 

'*The  Court  of  Q.  B.  will,  under  special 
circumstances,  where  an  articled  clerk  pro- 
poses to  practise  abroad  only,  allow  him  to  be 
examined  before  the  expiration  of  his  articles. 
Ea  parte  Tieynam,  8  Dowl.  293. 

''  Where  an  articled  clerk,  in  consequence 
of  extreme  illness  at  the  time  of  his  examina- 
tion, has  been  unable  to  obtain  his  certificate, 
the  Court  of  Q.  B.  will  allow  him  to  go  again 
before  the  examiners  without  the  usual  notices. 
Ex  parte  Grinutone,  8  Dowl.  304." 

Certificate  Duty, 

**  In  an  action  upon  a  bill  of  exchange,  the 
consideration  fur  which  was  business  done  by 
one  /F.,  as  the  attorney  and  solicitor  for  the 
defendant^  the  acceptor,  the  latter  pleaded 
that  ^.  was  admitted  an  attorney  of  the 
King's  Bench  and  a  solicitor  in  Chancery  in 
1810,  but  took  out  no  certificate  until  1813, 
when  he  first  commenced  practising ;  that  he 
thence  continued  to  practise,  duly  taking  out 
his  annual  certificate,  until  1820,  when  he 
ceased  to  practise  and  remained  uncertificated ; 
that  he  was  re-admitted  in  the  King's  Bench 
in  1823,  and  neglected  for  more  than  a  year 
to  obtain  a  certificate ;  and  that  at  the  time 
the  work  in  question  was  done,  he  had  not 
been  re-admitted  in  any  of  the  courts  of  law 
except  as  aforesaid.  The  replication,  admit- 
ting the  facts  stated  in  the  plea,  relied  upon 
the  subsequent  admission  of  ^.  in  the  C.  P. 
and  in  Chancery  in  1826.  And  the  rejoinder 
assuming  that  n^.  was  de  facto  admitted  in  the 
C.  P.,  as  al  Wed  in  the  replication,  sought  to 
avoid  such  admission  injpomt  of  law  by  alleg- 
ing it  to  have  been  "  without  payment  of  any 
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further  daty  in  that  behalf,  according  to  the 
form  of  the  statute  in  that  behalf:"  Held, 
that  the  admission  of  fF,  in  the  Court  of  C.  P. 
must  be  talcen  Co  have  been  an  original  admis- 
sion ;  that  there  was  nothinf^  upon  the  face  of 
the  record  to  shew  that  such  admission  was  void, 
and  consequently  that  M^.  was  not  incapaci- 
tnted  from  suing  for  fees  earned  by  htm  whilst 
duly  certificated  under  that  admission.  The 
nonpayment  of  stamp  duty  at  the  time  of 
admission,  though  it  may  sul»ject  the  party  to 
penalties,  does  not  render  the  admission  void. 
MiddUton  v.  Chamben,  1  Scott,  N.  S.  99:  1 
M.  &  G.  97. 

"  An  attorney  who  has  obtained  his  certi- 
ficate may  carry  on  a  suit  between  the  6fteenth 
of  November  and  the  first  day  of  Hilary  Term 
in  any  year,  without  having  entered  the  certifi- 
cate ;  but  if  it  is  not  entered  before  the  expi- 
ration of  that  interval,  he  will  be  liable  to  a 
penalty.  Therefore,  where,  to  an  action  for 
work  and  labour  tun  an  attorney,  the  defendant 
pleaded  that  the  plaintiff  had  not,  during  any 
part  of  the  time  when  the  work  was  dont*.  ob- 
tained, or  entere<i  the  certificate  required  by 
law  authoriziug  him  to  praciise;  to  which  the 
plaintiff  replied  that  he  had  duly  obtained  the 
certificate.  On  demurrer  to  the  replication, — 
Held,  that  the  plea  was  bad,  as  it  did  not  shew 
that  this  was  not  done  between  the  fifteenth  of 
November  and  the  first  day  of  Hilary  Term. 
SemUe,  that  the  plea  would  abo  have  been  bad 
on  special  demurrer,  for  alleging  that  the 
plaiutitif  had  not  the  certificate  ''  authorizing 
the  plaintiff  to  practise  "  as  an  attorney.  Eyre 
V.  Shelly,  SDowl  185." 

Taxation. 

**  After  action  brought  upon  an  attorney's 
bill  containing  any  taxable  item,  the  Court  of 
Exchequer  of  Pleas  will  refer  it  to  taxation, 
without  requiring  from  the  defendant  an  un- 
dertaking to  pay  the  amount  found  on  taxa- 
tion to  be  due,  or  imposing  any  other  terms 
upon  him.  frUliams  v.  GriJUht,  6  M.  &  W. 
32  ;  S.  C.  20  L.  O.  207. 

''A  judge  at  chambers  has  jurisdiction  to 
compel  an  attorney  to  pay  the  costs  of  taxa- 
tion where  more  than  one  sixth  has  been  taxed 
offhis  bill.    Sykei  v.  M*Clue,  8  Dowl.  145. 

**  Upon  a  question  of  quantum  of  a  peti- 
tioning creditor's  debt,  consisting  of  a  hill  of 
costs,  the  Court  of  Review  has  no  power  to 
inquire  into  the  conduct  of  the  solicitor  in  the 

firoceedines  out  of  which  it  arose,  though  al- 
leged he  had  been  guilty  of  gross  neglect  and 
misconduct.  Eof  parte  Soutkall,  in  re  Southall, 
1  Mont.  &  C.  346." 

Delwerffof  Bill. 

"1.  The  insertion  in  an  attorney's  bill  of 
items  not  particularized  pursuant  to  the  2  Geo. 
2,  c.  23,  8.  23,  does  not  preclude  him  from  re- 
covering the  residue  of  the  bill,  as  to  whicb  the 
statute  has  been  complied  with. 

2.  The  bill  contained  seven  items  charged  in 
gross.  The  arbitrator,  to  whom  the  cause  was 
referred,  found  that  two  of  these  only  were  for 
business  done  at  taw  or  in  equity :  Held,  that 


the  plaintiff  was  entitled  to  recover  in  respect 
of  the  other  five. 

3.  An  aggregate  charge  for  ''  extra  costs  " 
in  a  bill  delivered  by  an  attorney  to  his  client, 
is  not  a  sufficient  compliance  with  the  statute. 

4.  An  attorney  having  several  demands 
asrainst  his  client,  some  of  which  were  barred 
bv  the  Statute  of  Limitations,  and  others  not, 
claimed  a  right  to  appropriate  in  satisfaction 
of  the  earlier  items  a  sum  received  on  the 
client's  account  for  damages  recovered  in  an 
action :    Held,  that  he  had  no  such  right. 

5.  The  defendant  had  a  claim  against  his 
attorney  (the  plaintiff)  the  amount  of  which 
was  not  ascertained.  At  the  foot  of  his  bill  the 
plaintiff  acknowledged  the  debt  thus  : — "  By 

Mr.  Lacy's  bill, "  leaving  a  blank  for  the 

sum  :  Held,  that  this  was  a  sufficient  acknow- 
ledgment to  take  the  defendant's  claim  out  of 
the  Statute  of  Limitations.  Waller  v.  Imcw, 
1  Scott  N.  S.  186 ;  1  M.  &  G.  54." 

Re-admitnon. 

"  \^liere  an  attorney,  seeking  to  be  re-ad- 
mitted, does  not,  in  consequence  of  wrong  io- 
formation  at  the  Master's  Office,  attempt  to 
lodge  his  affidavit  required  by  6  Reg.  Gen.  H. 
T.  6  W.  4,  until  the  afternoon  of  the  first  day 
of  term,  the  Court  of  Q.  B.  will,  if  he  applies 
promptly,  allow  him  to  file  it  nunc  pro  tunc, 
Ejb  parte  Norman,  8  Dowl.  136. 

"  Where  an  attorney  has  practised  duriog^ 
the  period  of  his  being  off  the  roll,  aod  be 
seeks  to  be  re-admitted,  he  should,  in  his  affi- 
davit for  that  purpose,  state  that  he  has  been 
off  the  roll,  and  not  leave  it  to  be  stated  by 
counsel.    Ejp  parte  Miller,  8  Dowl.  323." 

Agents. 

**  Where  a  firm  describe  themselves  on  the 
back  of  a  writ  as  the  agents  for  another  attor- 
ney, stated  to  be  the  plaintiff's  attorney,  it  is 
no  objection  that  one  of  the  firm  appears  in 
the  declaration  as  the  attorney.  Armstrong  t. 
King,  8  Dowl.  297. 

THE  SlUDENrS  CORNER. 


VESTED  LEGACY. — SURVIYOKSHIP. 

P.  412,  ante. 
Tub  power  of  the  deceased  brother  to  be- 
queath his  third  share  in  the  8000/.  would 
depend  upon  whether  the  legacy  to  him  were 
vested  or  not ;  and  it  appears  to  me  that  he 
had  a  vested  legacy,  inasmuch  as  futurity  is 
not  made  the  substance  of  the  gift,  but  the 
time  of  payment  only  is  postponed  until  the 
happening  of  a  certatn  event ;  and  that,  con- 
sequently, the  bequest  would  be  valid.  See 
May  V.  f0^ood,  3  B.  C.  C.  471,  and  other  cases 
cited  in  Vol.  10,  Bythewood's  Precedents  by 
Jarman,  pp.  172  and  173.  C>tb6. 

In  answer  to  the  quesdon,  signed  M.  W. 
"  where  a  party  bequeathed  8000/.  to  a  woman 
separately  from  her  husband,  and  at  her  death 
to  be  divided  amongst  three  of  her  brothers, 
who  were  younger  than  herself,  nothing  bein^ 
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8aid  in  the  ivill  about  anv  of  them  not  surviv* 
mfr  the  sister,"  &c.    [rttie  p.  412.]    I  cer- 
tainly a^ree  with  M.  W.,  tnat  there  is  no 
doubt  about  the  brothers  taking  vested  in- 
terests; but  think  that  had  there  been  any- 
thing mentioned  in  the  will  about  the  brothers 
not  survivinjif  the  sister,  that  it  would  have 
been  unnecessary  and  superfluous.    This  case, 
it  appears,  comes  under  one  of  the  exceptions 
to  one  of  the  two  positive  rules  of  construction 
by  which  we  are  enabled  to  distinfjraish  a  vested 
from  a  contingent  legacy,  which  entirely  de- 
pends on  the  intention  of  the  testator^  by 
annexing  the  time  to  the   payment  of  the 
legacy,  or  to  the  gift  of  it.    The  second  of 
these  two  positive  rules  (to  which  this  case  is 
an  exception)  is,  that  if  the  words  payable  or 
to  be  paid  are  omitted  in  a  bequest,  and  the 
legacies  are  given  at  twenty>one,  or  if  when  in 
case  0/ OT  provified  the  legatees  attain  twenty- 
one,  or  any  other  definite  period,  these  expres- 
sions annex  the  time  to  the  substance  of  the 
legacy,  and  make  the  legatees'  right  to  it  de- 
pend on  bis  being  alive  at  the  time  fixed  for 
its  payment,  consequently,  if  the  legatee  hap- 
pens to  die  before  that  period  arrives,  his  per- 
sonal representative  will  not  be  entitled  to  the 
legacy.    Hanson  v.  Graham,  6  Ves.  245.    It 
woula  appear  from  this  rule,  that  the  per- 
sonal representative  of  the  brother  that  died 
would  not  be  entitled     But  there  is  an  excep- 
tion to  this  rule  in  Fearne's  Contingent  Re- 
mainders, 554,  note,  where  it  is  slated,  that 
where  a  person  bequeaths  a  sum  of  money  or 
other  personal  estate  to  one  for  life,  and  after 
bis  decease  to  another,  the  interest  of  the 
second  legatee  is  vested,    and  his  personal 
representatives  will  be  entitled  to  the  property 
though  he  dies  in  the  lifetime  of  the  person  to 
whom  the  property  is  bequeathed  for  life.    See 
also  Monhhoute  v.  Holme,  1  Bro.  C.  C.  2i>8 ; 

1  Ron.  Leg.  503,  3d  edit.  The  case  under 
consiaeration  clearly  comes  under  this  excep- 
tion, which  only  applies  when  the  *'  corpus  " 
is  given.  Had  the  interest  only  of  the  bOOO/. 
been  bequeathed  to  her  for  life,  the  brother's 
interest  would  have  been  contingent,  and  the 
share  of  the  brother  dying  in  the  sister's  life- 
time would  have  gone  to  the  residuary  legatee. 
The  statute  7  Will.  4,  and  1  Vict.  c.  26,  s.  3, 

fives  him  power  to  will  this  interest ;  and  the 
tatute  of  Distributions  provides  that  if  an  in- 
testate leaves  children,  and  also  a  widow,  one- 
third  shall  go  to  the  widow  and  the  residue 
among  the  children ;  and  if  there  be  no  chil- 
dren or  lineal  descendants  subsisting,  a  moiety 
shall  go  to  the  widow,  and  a  moiety  to  the 
next  of  kin.  S.  S. 

If  the  brother  who  died,  survived  the  tes- 
tator, no  doubt  he  could  dispose  of  his  share 
of  the  legacy  by  his  will.  Where  futurity  is 
annexed  to  the  suhstance  of  the  gift,  the  ye^i- 
ing  is  in  the  meantime  suspended;  but  where 
the  time  of  payment  only  is  future,  the  legacy 
vests  instanter,  and  the  death  of  the  legatee, 
before  the  time  of  payment,  will  not  affect  his 
title.     Cloherry  v.  lAimpen,  2  Ch.  Cas.  155; 

2  Freem.  24  ;    Stnpleton  v.  Cheele,  2  Vera. 


673 ;  Harvey  v.  Harvey,  2  P.  W.  21  ;  Jacksmi 
V.  Jackson,  \  Ves.,  sen.,  217  ;  and  a  striking 
instance,  Sidney  v.  Vaughan,  2  B.  P.  C.  Tumb. 
ed.  254.  M.  H.  G. 


SELECTIONS 
FROM  CORRESPONDENCE. 


ON  THE  RIGHT  OF  ADVOCATES. 

Sir, 
The  state  of  the  feeling  of  the  profession  on 
this  subject  may  be  ascertained  from  Mr.  D'ls- 
raeli's  affair  with  Mr.  Austin,  wliich  is  fresh 
within  our  recollection;  and  about  a  mouth 
since,  ^fracas,  at  Cork,  between  a  learned 
counsel  and  a  gentleman,  who  thought  him- 
self unfairly  handled,  shewed  that  the  profes- 
sion and  the  public  occasionally  differ. 

I  would  rather  that  advocates  discharged 
their  duty  from  considerations  of  moral  jus- 
tice than  legal  authority :  if  they  rely  on  the 
former,  they  cannot  do  wrong ;  but  if  they  are 
governed  by  the  latter,  they  add  injustice  to 
injury,  by  inflicting  a  wound  without  affording 
an  opportunity  of  redress.    A  brief  allusion  to 
the  cases  will  prove  that,  at  law,  there  is  not 
the  remedy  which  W.  W.  suggests  (p.  37S, 
ante).    The  decisions  go  thus  far — that  any- 
thing is  allowable  which  is  relative  to  the 
subject-matter  of  the  case,  although  too  severe, 
{fTood,  J.,  in  Hodgson  v.  Scarlett,)    Now,  to 
decide  what  is  or  is  not  relative  to  the  case,  so 
as  to  protect  counsel,  in  case  of  an  action 
being  brought  against  him,  would  be  a  very 
uncertain  task ;  and  if  unjustifiable,  where  is 
the  redress  ?   Hodgson  was  called  bl  fraudulent 
and  wicked  attorney :  whether  he  was  so  or  not 
was  not  a  subject  for  the  consideration  of  the 
jury ;  but  the  Court  at  once  directed  a  non- 
suit, on  the  ground  that  it  was  pertinent  to 
the  issue  to  abuse  the  plaintiff's  attorney : — by 
Duller,  J,  Cl  T.  R.  110),  "  the  falsehood  of  the 
words  is  not  material,  but  midice  alone  is  a 
ground  of  action."    Now,  that  counsel  fre- 
quently say  what  is  false,  cannot  be  doubted ; 
Uiat  they  entertain  malice,  I  do  not  believe. 
Then  it  comes  to  this,  that  any  person  con- 
cerned in  the  cause  may  be  assailed  with  false 
imputations,    (and  where  can  an  attorney's 
character  be  more  open  to  injury  than  in  an 
Assize  Court,  before  his  brethren,  the  press, 
and  the  public  ?)  and  it  is  thoroughly  impos- 
sible for  him  to  obtain  redress :  if  he  attempts 
to  vindicate  his  honour,  privilege  is  pleaded, 
and  a  criminal  information  is  his  consolation. 
"  If  a  counsel  speaks  scandalous  words  against 
one  in  defending  his  client's  cause,  an  action 
lies  not  against  him  for  so  doing;  for  it  is  his 
duty  to  speak  for  his  client,  and  it  shall  be  in- 
tended to  be  spoken  according  to  his  instruc- 
tions." (Styles,  462.)     Nevertheless,  there  is 
not  one  client  of  a  thousand  who,  on  applica- 
tion for  redress,  as  to  the  instructions  he  had 
given  his  counsel,  would  be  but  too  happy  to 
repudiate  them.    Bay  ley,  J.,  thought  *'  free- 
dom of  speech  was  a  client's  and  not  a  coun- 
sel's privilege  -,"  and  yet  the  advocate  too  often 
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says  what  his  client  dare  not  utter!  Corayns 
states  *'  that  words  which  denote  the  opinion 
or  suspicion  of  the  speaker  are  not  action- 
able :"  therefore  Holroyd^  J,,  laid  down  that 
counsel  in  his  address  to  the  jury  mii(ht  safely, 
as  a  matter  of  opinion,  hold  up  the  parties 
concerned  as  "  fraudulent  and  wicked."  Such 
is  my  construction  of  the  law,  which,  I  as- 
sert, affords  no  remedy,  because  severe  ex- 
pressions may  be  considered  relative  to  the 
issue.  It  is  surely  beneath  the  dignity  of  the 
Bar  to  attempt  to  gain  verdicts  per  fas  et 
neftts,  which  we  frequently  witness  at  the 
assizes.  In  one  case,  an  eminent  Queen's 
Counsel  imputed  motives  to  a  profession  gen- 
tleman, without  the  slightest  foundation,  solely 
to  prejudice  the  jury.  In  another,  when  I  was 
he  unfortunate  witness,  I  shall  not  soon  forget 
the  abrupt,  contemptuous,  and  insulting  man- 
ner in  which  he  asked  me  a  ouestion,  when 
there  was  not  the  slightest  occasion  for  digress- 
ing from  ordinary  courtesy  or  gentlemanly 
good-feeling.  Lbx. 

M0RT6AGB  STAMPS. 

A  Correspondent,  in  answering  an  inquiry 
made  by  ''A  Country  Solicitor,"  as  to  the 
proper  stamps  to  be  used  on  a  transfer  of 
morU(age  where  there  is  a  further  advance^ 
"  refers  him  to  the  case  of  Doe  dem.  Bartiey 
Yk  Greg,  4  Nev.  &  Man.  719,  wherein  it  was 
decided  under  3  Geo.  4,  c.  117»  that  in  such 
a  case  the  transfer  stamp  does  not  apply ;  that 
it  is  a  new  mortgage  for  the  additional  sum, 
and  the  progressive  duty  of  1/.  is  sufficient. 
Also  to  tne  esse  of  Doe  dem.  Barnes  ▼.  Roe, 
4  Bing.  N.  C.  737>  where  it  was  held  that  an 
advawrem  stamp  upon  the  further  sum  was 
sufficient,  without  any  deed  stamp."  May  I 
be  allowed  to  ask  if  the  case  of  Lamb  ▼•  Pearee, 
1  Will.  WooU.  &  Hodges,  271,  decided  later 
than  either  of  the  above  cases,  does  not  over- 
rule them.  Aliquis. 

SUGGESTED  IMPROVEMENTS  IN 
THE  LAW. 

COSTS  OF  SERVINO  WRITS. 

Mat  I  suggest  to  the  tax-masters  of  the  Com- 
mon Law  Courts  how  grossly  unfair  the  al- 
lowance for  the  service  of  writs  is  to  the  pro- 
fession ?  In  the  minority  of  cases  several  calls 
are  made,  and  the  time  of  a  derk  engaged  lor 
days  before  a  writ  can  be  served,  and  a  dis- 
tringas is  avoided  in  consequence  of  the  diffi- 
culty and  delay  in  obtaining  it. 

It  appears  to  me  that  after  the  first  call,  if 
the  clerk  mentioned  his  object,  and  informed 
the  person  answering  the  door  that  he  would 
make  another  call  at  an  appointed  time,  and 
that  such  call  would  be  attended  with  an  extra 
expense  of  five  shillings,  there  can  be  no  objec- 
tion to  an  allowance  of  five  shillings  for  every 
additional  call,  if  accompanied  with  an  affidavit 
from  the  clerk  of  his  belief  in  the  necessity  of 
such  call  for  effecting  the  service. 

I  can  see  no  reason  why  the  Masters  should 
not  allow  fair  charges  for  all  the  devices  and  I 


contrivances  that  are  frequently  found  neces- 
sary ill  serving  a  writ,  provided  the  affidavit 
of  service  shews  that  they  were  absolutely  nc* 
cessary. 

We  aU  know  how  easily  an  experienced  de- 
fendant may  elude  service,  and  give  the  great- 
est trouble  to  the  plaintifiPs  attorn^,  without 
giving  sufficient  grounds  for  an  appUcalion  for 
a  distringas ;  and,  for  ail  this  trouble,  we  wte 
only  allowed  five  shillings  for  copy  and  service 
of  writ  in  every  case. 

BniSTOItlBNSIS. 

SUPERIOR  COURTS. 


Vialli  Court. 

ADMISSION  IN  ANSWER PAYMSMT  OV 

MONBT  INTO  COURT. 

Where  there  is  a  clear  admission  in  a  deft 
danfs  answer  of  a  balance  being  in  Ais 
hands,  the  Court  will  order  it  to  be  paid 
into  Court,  aUhou^fi  tha  defendant  mmg 
urge  his  right  to  apply  it  in  liquidation  ofm 
claim  which  he  has  against  the  piaintijfi 
Secus :  if  he  qualifies  his  admission  bg  shetp^ 
ing  that  he  has  actuallg  applied  it  to  another 
account  subsisting  between  him  and  the 
plaintiff. 
In  this  case  a  motion  was  made  on  the  part 
of  the  plaintiff  for  the  payment  into  Court  of 
a  sum  of  2360/.  alleged  by  the  plaintiff  to  be 
admitted  by  the  answer  of  the  defendant  to 
be  in  his  hands  belonging  to  the  plaintiff. 
The  bill  was  filed  for  an  account  ot  certain 
dealings  and  transactions  between  the  plaintiff 
and  defendant,  and  for  payment  to  the  plain- 
tiff  of  any  balance  which  might  be  fonna  due 
from  the  defendant  to  him.    It  stated  that 
the  defendant  had  for  several  years  acted  as 
the  agent  of  the  plaintiff  in  the  sale  of  timber 
and  other  articles ;  and    that  in  December 
1S37  he  admitted  having  in  his  hands  4820/. 
belonging  to  the  plaintiff,  which  he  promised 
to  invest  for  the  plaintiff's  benefit,  but  whicli 
he  had  not  done,  and  that  the  plaintiff  was 
unable  to  effect  any  settlement  of  the  accounts 
between  them.    The  defendant  in  his  answer 
alleged  as  the  reason  for  his  not  settling  with 
the  plaintiff,  that  he  had  a  large  quantity  of 
mahogany  belonging  to  the  plaintiff  still  re- 
maining unsold,  and  he  also  stated  that  he 
had  made  various  investments  and  had  remitted 
various  bills  of  exchange  and  promissory  notes 
to  the  plaintiff,  and  that  although  there  was 
a  balance  in  his  hands,  relating  to  particular 
transactions,  yet  upon  the  general  account  a 
balance  would  be  found  due  to  him  from  the 
plaintiff. 

Pemberton  and  Robertson,  for  the  plaintiff. 
The  only  excuse  raised  by  the  defendant  for 
resisting  this  application  is,  that  he  cannot 
sell  the  mahogony  now  in  bis  hands,  except 
at  a  great  sacrifice,  so  that  his  argument  is 
this : — *'  1  cannot  sell  the  mahogany,  except 
at  a  sacrifice ;  I  will  not  therefore  sell  it,  and 
I  will  not  settle  the  accounts  until  the  maho- 
gany is  sold.''  The  bill  was  filed  the  24th  of 
December  1839,  and  afterwards  amended; 
and  by  his  answer  to  the  amended  bill*  filed 
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tbe  17t1i  of  July  1840,  the  defendant  admits 
that  be  has  in  his  hands  2360/.  which  he  ou^ht 
to  have  invested.  The  amended  bill  called 
for  an  account  of  all  sums  received  by  the 
defendant  on  account  of  the  plaintiff,  and  tbe 
only  answer  f^iven  is  an  admission  of  Uie2300/. 
The  answer  therefore,  is  liable  to  exception 
for  insuffidency,  and  the  defendant  cannot 
take  advantaf(e  of  his  own  wronff  in  not  setting 
forth  a  full  account,  by  contending  that  the 
sum  admitted  to  be  in  his  hands  ought  to  be 
applied  to  another  account. 

Kindersley  and  ColUns  for  the  defendant. — 
Admitting  there  was  not  an  investment  accor- 
din|(  to  the  request  of  the  plaintiff,  that  does 
not  make  it  clear  that  a  balance  is  due  from 
tbe  defendant.    He  might  ?ive  the  plaintiff 
to  understand  that  he  would  invests  but,  if 
be  did  not,  and  upon  investigation  of  the  ac- 
counts it  turned  out,  there  was  nothing  due, 
the  defendant's  saying  he  would  invest  does 
not  make  hfm   liaole.    The  simple  question 
is,  whether  there  is  in  the  answer  a  sufficient 
admission  to  render  him  liable  to  bring  the 
money  into  Court,  which  it  may  hirlj  be 
urged  there  is  not.     The   accounts  of  the 
mtmogany  are  not  yet  rendered,  and  a  portion 
of  it  still  remains  unsold ;  and  various  passages 
are  to  be  found  in  the  answer  which  denied 
that  on  the  whole  accounts  a  balance  would  be 
found  due  to  the  plaintiff.     The  defendant 
also  states,  that  generally  upon  all  the  accounts 
between  him  and  the  plaintiff,  of  late  years, 
i.  e.,  from  1834,  there  had  been  a  balance  in 
bis  (the  defendant's)  favour,  and  he  has  no 
doubt;  that  if  the  accounts  were  fairly  and  im- 
partially settled,  the  plaintiff  would  be  found 
indebted  to  him.    The  balance  sought  to  be 
brought  into  Court,  is  only  a  sum  which  has 
arisen  on  the  sale  of  a  certain  quantity  of 
mahogany,  whereas  upon  the  trading  account 
generally  a  krge  balance  is  due  to  Uie  defen- 
dant.    Can  it  then  be  said  that  until  tbe 
whole  account  is  settled,  there  can  be  such 
an  onqualified  admission  of  a  clear  balance 
that  there  is  no  doubt  of  its  being  eventoaliy 
paid  to  the  plaintiff  ? 

Pemberton^  in  reply.— It  is  contended  on 
the  part  of  the  defendant,  that  because  there 
are  accounts  pending  between  the  parties,  the 
defendant  is  entitled  to  retain  a  balance  admit- 
ted to  he  in  his  hands,  although  he  has  for 
two  years  on  the  most  frivolous  pretences 
refused  to  render  his  accounts.  In  his  letter 
of  December  ld37»  he  says,  he  has  invested 
4820/.  in  consols,  but  that  the  books  beinj^ 
shut  he  cannot  send  the  transfer  ticket.  This 
investment  was  never  made.  Afterwards,  in 
April  1838,  he  said  that  nn  the  balance  of  the 
general  account,  he  found  there  was  2400/.  due 
to  him,  and  deducting  that  from  the  4820/.  at 
the  price  of  consols  at  that  time,  the  balance 
remaining  would  amount  to  about  the  sum  now 
required  to  be  brought  into  Court. 

The  Master  0/ the  RoUt^-^The  question  is, 
whether  there  u  such  an  admission  in  tbe  de- 
fendant's answer  as  entitles  the  plaintiff  to 
call  upon  him  to  pay  into  Court  the  sum  men- 
tioned in  the  notice  of  motion*    The  defendant 


was  the  airent  of  the  plaintiff,  and  consignee 
of  his  timber,  and  was  also  employed  by  tbe 
plaintiff  to  purchase  and  invest  certain  sums 
of  stock.  On  tbe  general  account  there 
was  a  varying  balance,  and  generally  in 
his  favour.  In  Decembei:  1837,  he  told  the 
plaintiff  he  had  invested  4800/.  which  be  bad 
not  in  fact  done,  but  he  afterwards  stated, 
though  he  had  not  made  the  investment, 
yet  that  the  plaintiff  should  have  the  same 
benefit  as  if  he  had.  In  July  1838  be  states, 
that  if  the  general  account  were  taken,  he 
should  not  have  such  sum  to  invest;  but 
shortly  before  this  he  had  received  considerable 
consignments  of  timber,  although  he  did  not 
begin  to  sell  them  till  August  1838.  The  pro- 
ceeds of  these  amounted  to  6660/.,  tbe  expences 
to  4300/.,  and  the  balance  was  the  sum  now 
sought  to  be  brought  into  court.  Considering 
the  various  modes  of  expressing  himself  re- 
sorted to  by  the  defendant,  there  is  much 
reason  to  believe,  that  the  balance  was  as  al- 
ledged  by  the  plaintiff;  but  still  the  pluintiff 
is  not  entitled  to  have  it  brought  into  Court, 
unless  there  is  a  clear  admission  in  the  defen- 
dant's answer.  The  motion  wjll  certainly  not 
be  refused  with  costs,  but  I  shall  further  con- 
sider the  answer. 

Judgment  postponed. — Usher  v.  Johnson, 
August  ith  1840. 

On  a  subsequent  day,  his  Lordship  said  he 
had  read  over  the  answer.  He  considered  the 
plaintiff  was  entitled  to  the  order  unless  the 
defendant  had  qualified  his  admission  of  a 
balance,  and  shewed  that  he  had  applied  it  to 
another  account.  Although  a  question  might 
arise  as  to  the  result  of  tbe  trading  account, 
yet  that  was  no  reason  why  a  sum  clearly  and 
explicitly  admitted  to  be  due  should  not  be 
brought  into  Court. 

<Btteen*iC  Benc^  9ruttin  Cattrt 

IRRBOULARITT.-— PLIA. — .DBMURRBR.-^ 
AMENDMENT. — ^JUDGE'S  ORDER. 

A  defendant  demurred  to  the  second  count  of 
a  declaration.  The  plaintiff'  ohtuimsd  on 
order  fur  leave  to  amend,  the  defendant 
havings  a  month*s  time  to  plead.  The 
plaintif  waited  the  month,  and  although 
the  demurrer  itas  not  siruch  out,  and  no 
new  plea  pleaded,  he  signed  judgment  as 
for  want  of  a  plea :  Held,  that  the  meaning 
of  the  judges  order  was  that  the  demurrer 
should  be  strueh  out,  and  therefore  that  the 
Judgment  was  regular. 

The  declaration  in  this  case  contamed  two 
counts  on  bills  of  exchange,  one  for  goods  sold, 
and  the  other  on  an  account  stated.  To  tbe 
first  count  the  defendant  pleaded  non-accept- 
ance ;  he  demurred  to  the  second ;  and  pleaded 
the  general  issue  as  to  the  rest.  Three  sum- 
monses had  been  taken  out ;— the  first  two  by 
the  plaintiff,  and  the  other  by  the  defendant. 
The  object  of  the  first  was  to  change  the 
venue  from  Warwickshire  to  London ;  that  of 
the  second  to  amend  the  second  count  in  the 
declaration,  and  of  the  third,  to  obtain  a  month's 
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time  to  plead.  Three  orders  were  made  to 
the  erf  ect  of  the  summonses  on  the  14th  March. 
On  the  U'th  April  the  plaintirt  amended,  and 
paid  the  costs  of  the  amendment,  and  on  the 
Hth  he  sij^ned  judgment;  this  judgment  was 
afterwards  set  aside.  At  the  expiration  of  the 
month's  time,  no  plea  havini?  been  put  in  to 
the  plaintiff's  second  count,  the  plaintiff  8if(ned 
judgment  as  for  want  of  a  plea  to  that  count. 

Sramwell  obtained  a  rme  niti  to  set  aside 
this  judgment  on  the  ground  of  irregularity. 
The  objection  was,  that  the  order  for  amend- 
ment of  the  plaintiff's  declaration  did  not  direct 
that  the  demurrer  should  be  struck  out.  The 
demurrer  had  not  been  struck  out.  but  was  left 
standing ;  while  that  remained  on  the  record, 
there  was  an  issue  in  law  pending  between  the 
parties,  and  which  the  plauitiff  had  no  right  to 
disregard  and  sign  judgment. 

Mantel  shewed  cause  against  this  rule.  He 
submitted  that  the  demurrer  must  be  con- 
sidered as  gone  as  soon  as  the  order  was  made 
by  the  learned  judge  for  leave  to  amend. 
Although  the  defendant  had  not  struck  out  the 
demurrer  pursuant  to  (he  order,  yet  in  conse- 
quence of  that  order,  the  plaintiff  had  a  right 
to  take  no  notice  of  the  demurrer.  That 
pleading  was  applicable  to  the  original  declara- 
tion, and  not  to  it  in  its  amended  state.  The 
plaintiff  couM  not  join  in  the  demurrer,  for  it 
was  a  mere  nullity. 

Bramtrell  in  support  of  the  rule.  The  power 
to  the  defendant  given  by  the  Judge's  order 
to  take  a  month's  time  to  plead,  would  have 
enabled  him  to  plead  de  novo,  but  it  was  a  mere 
permission  to  him  so  to  do ;  he  was  at  liberty  to 
do  so,  but  was  not  obliged  to  do  so.  In  1  Tidd's 
Prac.  708,  ed.  9,  it  was  said,  ''after an  amend- 
ment of  a  declaration,  the  defendant  is  at 
liberty  to  plead  de  novo ;  that  is,  he  may  do  so 
if  he  has  occasion  or  thinks  proper,  but  he  is 
not  obliged  to  vary  his  first  defence."  The 
defendant  was  periectly  at  liberty  to  have  the 
demurrer  already  pleaded  standing  as  his  an- 
swer to  the  second  count.  If  so,  then  it  could 
not  be  said  that  there  was  no  plea  in  the  office, 
lliat  being  the  case,  the  plaintiff  had  no  right 
to  treat  the  demurrer  as  a  nullity.  For  these 
reasons  the  judgment  signed  is  irregular. 

Coleridge,  J. — It  seems  to  me,  that  none  of 
the  cases  cited  are  exactly  in  point.    I  think 
that    under  the  particular  circumstances  of 
this  case  the  plaintiff  was  right.     We  must 
look  at  the  state  of  things  on  the  14th  March. 
There  was  then  a  demurrer  to  the  second  count 
in  the  declaration,  on  one  ground  only.    In 
consequence  of  that  demurrer,  an  order  was 
made  pursuant  to  a  summons  for  leave  to 
amend  that  count.    The  order  for  the  amend- 
ment which  was  made  in  consequence  of  the 
demurrer,  which  pointed  to  a  particular  fault, 
was  silent  as  to  striking  out  the  demurrer. 
But  at  the  same  time  an  order  was  obtained  | 
for  a  month's  time  to  plead  on  the  usual  terms 
of  pleading  issuably,  tuking  short  notice  of 
trial,   &c     Now,  it  is  conceded  that  if  the 
order  had  directed  that  the  demurrer  should 
be  struck  out,  then  on  the  authorities  and  on 
argument^  the  other  pleas  must  have  remained. 


Then  there  would  be  no  answer  to  the  second 
plea.      Then  at  the  proper  time,  judinnent 
might  have  been  signed  for  want  of  a  plea  to 
the  second  count.    Now,  what  was  done  in 
that  case  ?    The  order  to  amend  the  dedara- 
tion  did  not  direct  that  the  demurrer  should  be 
set  aside,  but  it  was  pointed  to  one  particular 
objection,  in  consequence  of  which  the  amend- 
ment was  made  in  the  declaration,  the  judo's  • 
clerk  did  not  think  it  necessary  to  state  any 
more  upon  the  subject  in  the  order.     The 
clear  intention  was.  that  the  demurrer  should 
be  withdrawn,  after  the  amendment  had  taken 
place.    The  plaintiff  was  quite  right  in  waiting 
until  the  ena  of  the  month  before  he  sig-oed 
judgment.     He  could  not  know  until  then 
that  the  defendant  would  not  avail  himself  of 
the  month's  time  to  plead.     The  demurrer 
being  gone,  the  effect  was  that  the  second 
count  in  the  declaration  was  without  answer, 
and  therefore  the  plaintiff  had  a  right  to  si^ 
judgment.    The  .present  rule  must  therefore  be 
discharged,  and  the  costs  will  be  costs  in   the 
cause. « 

Rule  discharged    accordingly. — Daviee    t. 
Stanley,  T.  T.  1840.    Q.  B.  i\  C. 
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"  Spes"  having  given  nolice  of  examination 
and  admission  for  the  approaching  Michaelmas 
Term,  but  not  purposing  to  act  upon  the  lat- 
ter till  Hilary  1  erm  next,  must  leave  his  arti- 
cles of  Clerkship  and  answers  to  the  que^tioas 
as  to  service  at  the  Law  Society's  Hall,  and  re- 
new his  notice  of  admission  for  the  following 
term. 

If  the  work  on  the  Ecclesiastical  Courts  he 
sent,  we  will  give  it  our  best  attention,  but  can 
say  no  more  until  we  see  it. 

We  agree  with  "An  Old  Solicitor,''  and 
shall  attend  to  his  suggestion. 

The  Letters  of  M.  H.  G. ;  «  Studens;**  and 
"  Justttia,"  shall  receive  early  attention. 

We  thank  F.  W.  for  his' suggestions,  but 
some  of  them  were  not  in  time  to  enable  us  to 
carry  them  into  effect  at  present 

A  Correspondent  at  Great  Yarmouth  sug- 
gests the  publication  of  a  cheap  8vo.  edition  of 
the  Statutes  from  Magna  Charta  to  Will,  4. 
Such  an  undertaking,  he  says,  would  l»e  amply 
repaid,  for  there  are  very  many  of  his  pro- 
fessional brethren,  and  especially  young  prac- 
titioners, who  are  obligeo  to  be  content  with 
the  edition  commencing  with  the  first  year  of 
the  last  i^igo,  in  consequence  of  the  enormous 
price  of  the  Statutes  at  Large. 

We  beg  to  remind  our  correspondents,  that 
the  Post  Office  Regulations  should  now  be 
understood,  and  their  letten  pre-paid. 

The  last  Number  of  this  month  will  contain 
a  Digest  of  the  Cases  reported  in  this  Volume, 
with  Title  Page,  Contents,  and  Index. 

A  General  Index  to  the  twenty  rolumes  is 
in  a  forward  state. 
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No.  III. 

TrfB  APPELLATE  JUKISDICTION  OF  THE 
HOUSE  OF  LORDS. 

Having  in  our  two  preceding  articles  dis- 
posed of  certain  preliminary  observations, 
we  proceed  to  examine  in  detail  tihe  various 
portions  of  the  subject  we  have  proposed ; 
and  in  doing  this  it  wiD  be  our  object  to  bring 
before  our  readers  all  the  information  on 
each  of  them  now  before  the  public,  or  in  any 
way  accessible  to  us.     Fortunately,  various 
plans  for  a  complete  and  extensive  reform 
of  the  Court  of  Chancery  have  been  given, 
in  one  way  or  other,  by  persons  the  best 
qualified  to  give  an  opinion  on  the  subject ; 
and  we  are  thus  enabled  to  go  to  work 
with  ample  materials.     We  shall,  however, 
endeavour  not  to  be  unduly  swayed  by  great 
names  in  this  matter,  but  to  think  for  our- 
selves.    We  shall  throughout  assume  that 
a  reform  is  necessary  in  every  part  of  the 
Court  and  its  machinery ;    and  we  shall , 
waste  no  time  in  proving  this,  as  in  fact  it  j 
18  now  admitted  by  all.     It  will  be  neces- 
sary, however,  sometimes  to  lay  bare  the 
precise  state  of  things,  in  order  to  shew 
how  the  remedy  may  be  applied  ;— to  ex- 
pose the  wound  that  it  may  be  effectually 
healed.  ^ 

We  shall  proceed  in  the  first  place  to  in- 
quire into  the  necessary  reform  of  the  ap- 
peUate  jurisdiction  of  the  Court  of  Chancery. 
It  wiU  not  be  denied  by  any  one  that  there 
should  be  an  efficient  appeal  from  every 
branch  of  the  Court  of  Chancery,  and  that 
the  present  mode  pf  appeal  to  the  House  of 
Lords  is  unsatisfactory.  We  shall  there- 
fore  mention  the  several  plans  which  have 
been  proposed  for  its  improvement. 

VOL.  XX,— NO,  618. 


1.  Lord  CottenhanCs  plan  in  1836. — In 
1836  the  present  Lord  Chancellor  brought 
in  a  bill,*  by  which  he  proposed  that  the 
House  of  Lords  should  sit  and  hear  appeals 
and  writs  of  error  (but  no  other  matters) 
during  the  prorogation   or   dissolution   of 
parliament ;  but  the  bill   did  not   specify 
what  peers  should  compose  this  Court  of 
appeal.      Power  was   to  be  given   to  the 
,  House  of  Lords    to   summon   the   equity 
I  judges  to  give  their  attendance  and  assist- 
\  ance,  in  the  same  manner  as  the  common 
law  judges  are  now  summoned.     His  Lord- 
ship further  proposed  that  the  Lord  Chan- 
cellor should  always  preside  at  the  hearing 
of  appeals  by  the  Judicial  Committee  of  the 
Privy  Council,   unless  some  other  person 
was  appointed  to  preside  in  his  place  by  the 
President  of  the  Council,  and  should  cease 
to  sit  in  the  Court  of  Chancery.     This  was 
the  plan  proposed  by  his  Lordship  at  that 
time ;  but  it  can  hardly  be  said  to  convey  his 
present  opinion  as  to  the  necessary  reforms 
in  the  appeUate  jurisdiction. 

Lord  Langdale^s  plan  in  1836. — The  pre- 
sent Master  of  the  Rolls  at  the  same  time 
proposed  his  remedy,  which,  so  far  as  the 
appellate  jurisdiction  was   concerned,  was 
this : — "  That  the  House  of  Lords  should  be 
made  a  satisfactory  court  of  appeal  by  the 
appointment  of  judges  competent  to  do  the 
work  imposed  on  them,  and  responsible  for 
the  due  performance  of  their  duties  :"  that 
for  this  purpose  *'  a  Lord  President  of  the 
House  of  Lords  in  matters  of  appeal  and 
writs  of  error,"  should  be  appointed  :  that 
he  should  have  assistants,  to  be  selected  from 
amongst  the  persons  the  most  eminent  in  the 
law,  to  be  called  '*  Lords  Assistant,  on  the 
matters  of  appeals  and  writs  of  error,**  and 


a  See  the  bill  printed.  12  L.  O.  2. 
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as  well  as  the  Lord  President,  should  hold 
their  offices  during  good  behaviour :  that  if 
on  the  occasion  of  any  prorogation  or  dis- 
solution there  should  remain  any  appeals  or 
writs  of  error  depending  in  the  House  of 
Lords,  it  should  be  lawful  for  the  king,  by 
proclamation  to  be  issued  with  the  advice  of 
the  Privy  Council,  to  summon  the  Lords  for 
the  purpose  only  of  hearing  and  adjudica- 
ting on  such  appeals  and  writs  of  error : 
that  when  this  machinery  was  added  to  the 
House  of  Lords,  the  appellate  jurisdiction  of 
the  Privy  Council  might  be  transferred  to 
it.  The  Master  of  the  Rolls  retains  the 
opinion  that  some  such  plan  as  this  is  ne- 
cessary, he  having  reiterated  his  opinion  in 
the  debates  in  ^e  House  of  Lords  in  the 
last  session  of  parliament.  It  should  fur 
ther  be  observed  that  Mr.  Grarratt^  calls  it 
"  an  admirable  plan." 

Mr,  Lynch* 8  plan  in  1836. — Mr.  Lynch, 
in  1836.  published  a  pamphlet  on  the  sub- 
ject of  the  appellate  jurisdiction  of  the  House 
of  Lords,  prior  to  the  debate  on  the  subject, 
in  which  he  expressed  opinions  very  much 
resembling  those  of  Lord  Langdale  as  to 
the  necessary  reforms.  "There  should," 
he  says,  "  be  always  during  the  whole  juri- 
dical year,  a  Court  sitting  in  the  House  of 
Lords,  consisting  of  the  Lord  Chancellor 
and  three  other  learned  individuals.  I  would 
have  the  Lord  Chancellor  sit  in  the  House 
of  Lords  as  judge  of  a])peals,  but  not  alone. 
I  would  have  him  assisted  by  three  of  the 
best  lawyers  that  can  be  found,  taking  it 
for  granted  the  Lord  Chancellor  will  be  an 
equity  lawyer,  because  the  number  of  ap- 
peals from  courts  of  equity  is  much  greater 
than  from  all  the  other  Courts.  The  other 
three  learned  lords  should  be,  one  an  equity 
lawyer,  one  a  common  lawyer,  and  one  a 
civil  lawyer,  fiut  if  the  Lord  Chancellor 
should  not  be  an  equity  lawyer,  then  two  of 
the  three  others  should  be  equity  lawyers. 
This  Court  should  be  the  only  appeal  for 
England,  Ireland,  Scotland,  and  the  colo- 
nies, and  from  the  ecclesiastical  judges.  It 
should  have  a  distinct  bar.  The  costs 
should  be  subject  to  taxation,  and  put  upon 
a  diHerent  footing  from  that  on  which  they 
stand  at  present.  The  Court  ought  to  have 
the  power  of  calling  in  the  absistauce  of  tbe 
equity  and  common  law  judges.  All  the 
peers  shonld  have  the  right  of  attending  as 
at  present ;  and  with  the  view  of  making  as 
little  innovation  as  possible,  the  three  addi- 
tional judges  should  be  made  peers." 

Mr,  Spence't  plan  in  1839.—"  Without 
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interfering,*'  says  this  gentleman,  "  iritfa 
the  general  appellate  jurisdiction   of   the 
House  of  ^Lords.  by  adopting  the  principle 
of  the  recommendation  of  the  common  law 
commissioners  (which  has  since  been  sanc- 
tioned by  the  legislature,  and  to  which  Sir 
E.  Sugden  has  expressed  his   unqualified 
approbation)  an  effectual  court  of  apj^^eal 
might  be  formed:  I  mean  by  causing  the 
Lord  Chancellor,  assisted  by  two  of   the 
other  equity  judges,  to  sit  at  stated  inter- 
vals  to  hear  appeals    from  decisions     in 
equity."     This  opinion  was  given  in  Mr. 
Spence's  pamphlet,  published  in  1831 ;  but 
having  been  republished  by  him  in  1839» 
would  seem  to  represent  his  present  opinion. 

Sir  Edward  Svgden's  plan  in  1 840 — This 
is  contained  in  the  resolutions^  which  Sir 
Edward  printed  in  the  last  session  of  par- 
liament, and  to  which  he  has  given  notice 
he  will  call  attention  in  the  next  session  : 
"  that  it  is  expedient  that  the  court  of  ap- 
peal in  the  House  of  Lords  should  consist 
of  the  Lord  Chancellor  and  two  judges,  to 
be  appointed  during  good  behaviour,  to  be 
called  Lords  President,  but  not  necessarily 
to  be  peers ;  and  that  the  Lords  President 
be  at  liberty  to  act  as  judges  during  the 
bearing,  and  to  openly  deliver  their  judg- 
ments, hut  not  to  have  voices,  if  not  peers  : 
that  it  is  expedient  that  tbe  House  of  Lords» 
when  the  arrear  of  appeals  may  render  it 
necessary,  should  sit  to  hear  appeals  only, 
notwithstanding  a  prorogation :  tiiat  it  is 
expedient  that  the  House  of  Lords  should 
have  the  power  of  summoning  the  equity 
judges  upon  the  hearing  of  appeals,  in  like 
manner  as  they  have  the  power  of  summon- 
ing the  fifteen  judges  :  tiiat  it  is  expedient 
that  the  appeals  in  the  House  of  Lords 
should  be  heard  with  as  many  of  the  forms 
and  regulations  of  the  superior  courts  of 
justice  as  are  consistent  with  the  jurisdic- 
tion and  authority  of  the  House  :  that  it  is 
expedient  that  the  two  Lords  President 
should  sit  and  hear  the  matters  now  re- 
ferred to  the  Judicial  Committee  of  the  Privy 
Council,  and  with  that  view  that  the  Privy 
Council  should  be  re-modelled  as  a  Court, 
and  that  the  sittings  of  the  Privy  Council 
should  be  regulated  with  reference  to  the 
sittings  of  the  House  of  Lords.*' 

Lord  John  Russell* s  plan  tn  1^0.— His 
Lordship's  opinions  on  this  subject  are  con- 
tained in  his  speech  on  the  5th  of  August 
last,  in  the  House  of  Commons,  and  are  of 
considerable  importance.  '*  With  regard,** 
he  said,  '*  to  the  bill  introduced  by  the  Lord 
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Chancellor,  three  or  four  years  since,  for 
disconnecting  the  civil  and  political  fnnctions 
of  the  Lofd  Chancellor,  and  for  the  appoint- 
ment of  a  permanent  judge,  considering  the 
immense  importance  of  the  functions  of  the 
Court  of  Chancery,  the  immense  benefit 
which  it  renders  to  persons  possessing  pro- 
perty throughout  the  kingdom,  and  the  vast 
control  which  it  exercises  over  the  monied 
interests  of  the  country,  it  does  appear  to 
ine  to  be  the  common  sense  view  of  the 
subject,  that  there  should  be,  as  in  the 
Queen's  Bench  and  Common  Pleas,  a  per- 
manent judge  at  the  head  of  this  Court ;" 
and  in  the  rest  of  his  speech  the  noble  lord 
argues  for  the  necessity  of  separating  the 
judicial  and  political  functions  of  the  Lord 
Chancellor. 

It  may  be  well  also  to  notice  the  present 
expense  of  an  appeal  to  the  House  of  Lords 
Mr.  Field  alludes  to  this  in  his  evidence 
before  the  Lords  Committee  of  last  session, 
p  63 .  He  was  asked  *  *  can  you  state  l  he  pro  - 
portionate  c-ost  of  appealing  to  the  Lord 
Chancellor  from  one  of  the  other  branches 
of  the  court,  and  appealing  to  the  House  of 
Lords  ?*'  "The  cost  of  appealing  to  the  House 
of  Lords  is  very  considerably  larger.  I 
should  say,  an  ai)peal  of  a  cause  to  the  Lord 
Chancellor  does  not,  on  an  average,  cost 
more  than  70/.  or  80/.,  an  appeal  of  a  mo- 
tion very  far  less  ;  the  same  briefs  are  used  : 
it  is  in  fact  but  a  rehearing.  The  fees  to  the 
solicitor  himself  upon  such  appeal  are  very 
trifling.  But  on  appeal  to  the  House  of 
Lords,  the  expcnces  of  the  House  are  very 
great ;  and  besides  the  printing  of  cases,  the 
whole  time  and  ceremony  of  getting  them 
ready  produces  large  expences." 

We  have  now  collected  the  various  reme- 
dies proposed  as  to  the  appellate  jurisdiction 
of  the  Lords,  and  it  seems  universally  ad. 
roitted  that  the  sittings  of  the  court  of  ap- 
peal should  not  be  regulated  by  the  sittings 
of  the  House  of  Lords  in  its  political  capacity, 
but  that  it  should  sit  independently  of  pro- 
rogation ;  that  it  should  be  formed  into  a 
regular  court ;  and  that  the  passage  to  it 
should  be  rendered  as  easy  and  as  little 
burdensome  as  possible.  We  agree  with 
those  who  think  that  the  appeal  court  should 
consist  of  three  judges  at  the  least ;  and  we 
think  there  is  much  sense  in  taking  a  hint 
from  the  Exchequer  Chamber  of  the  Courts 
of  Common  LaW^  and  making  the  appeal 
court  consist  of  the  equity  judges  themselves, 
excluding  the  judge  whose  judgment  was 
the  subject  of  the  appeal.  We  would  also 
unite  the  Judicial  Committee  of  the  Privy 
Council  and  the  House  of  Lords  into  one 


Court  of  Appeal,  and  of  this  last  opinion,  it 
is  to  be  observed,  is  Mr.  Miller,  who  argues 
in  its  favour  at  considerable  length  in  his 
late  work  "  on  the  Unsettled  State  of  the 
Law."  If  all  this  were  done,  and  the  separa- 
tion of  the  judicial  and  political  functions  of 
the  Lord  Chancellor  effected,  we  should 
have,  we  think,  an  efficient  appellate  juris- 
diction, competent  to  dispose  of  the  business, 
and  to  give  satisfaction  to  the  suitor  and 
the  profession. 


PRACTICAL  POINTS   OF  GENERAL 

INTEREST. 


INNKBEPER. 

Aw  innkeeper,  besides  his  remedy  by  action, 
has  a  lien  upon  the  horse  and  goods  of  his 
guest  for  his  board  and  lodging.  Robinson 
V.  Waller,  2  Rol.  Rep.  449;  Jones  v. 
Pearle,  I  Stra.  556  ;  Procter  v.  Nicholson, 
7  Car.  &  P.  67.  In  one  report  of  the  case 
of  Jones  V.  Pearle,  under  the  name  of  Jones 
V.  Thurloe,  8  Mod.  172,  this  claim  is  said 
to  be  limited  to  one  night's  expences  only ; 
but  this  point  does  not  appear  in  thetreport 
of  the  case  in  Strange,  and  has  been  clearly 
overruled  by  the  other  cases  cited.  In  Bac. 
Abr.,  Inns  and  Innkeepers,  D.,  it  is  said, 
thafif  a  horse  be  committed  to  an  innkeeper, 
it  may  be  detained  for  the  meat  of  the  horse, 
but  not  for  the  meat  of  the  g^est ;  and  it  has 
been  held  that  the  innkeeper  may  set  up  his 
lien  against  the  real  owner  of  a  horse,  which 
has  been  brought  to  the  inn  by  a  guest. 
Yorke  v.  Greenhaugh,  Lord  Raym.  ^QQ. 
This  case,  however,  has  been  considerably 
shaken  by  a  very  recent  decision,  in  which  it 
was  held  that  an  innkeeper  has  no  lien  on  a 
horse  placed  in  his  stable  for  the  amount 
of  its  keep,  unless  it  be  placed  there  by  a 
guest.  The  circumstances  were  as  foUows : 
Trover  for  a  horse.  Plea,  first.  Not  guilty. 
Secondly,  that  the  plaintiff  was  not  pos- 
sessed of  the  horse  as  of  his  own  property. 
Thirdly,  that  a  person  named  Furze  was 
an  innkeeper  and  livery-stable  keeper,  and 
that  the  horse  was  placed  with  him  at  livery 
by  a  man  named  Miller,  the  apparent  owner 
thereof,  upon  the  terms  that  it  was  to  be 
sold  if  the  keep  was  not  paid  for ;  and  that 
the  keep  not  being  paid  for  by  Miller,  the 
defendant,  as  an  auctioneer,  sold  the  horse 
by  the  direction  of  Furze,  who  had  no  notice 
that  the  horse  belonged  to  the  plaintiff. 
Replication  to  the  third  plea,  de  injurid.  It 
was  opened  by  Piatt  for  the  plaintiff,  that 
on  the  10th  of  June,  1839,  the  plaintiff, 

who  lived  in  London^  had  given  the  horse 
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into  the  charge  of  a  bricklayer  in  his  em- 
ploy to  take  to  Elvetbam,  in  Hampshire, 
nrhere  the  plaintiff  also  had  a  horse,  but 
although  the  bricklayer  had  started  from 
London  at  seven  o'clock  in  the  morning,  he 
was  stopped  with  th^  horse  by  the  police  at 
Richmond,  at  almost  one  o'clock  the  next 
rooming,  he  being  taken  into  custody,  and 
the  horse  placed  at  Mr.  Furze's  inn.  In 
the  month  of  July  the  horse  was  sold  by  the 
defendant  for  the  keep.  He  submitted  that 
the  innkeeper  could  have  no  lien  for  the 
keep  of  the  horse,  as  it  was  placed  in  his 
hands  against  the  will  of  the  owner.  It 
was  proved  that  the  horse  was  stopped  by 
the  police  as  before  stated ;  and  that  on  the 
25th  of  July,  1839,  Mr.  Thorn,  a  friend  of 
the  plaintiff,  went  to  the  defendant  and  Mr. 
Furze,  and  told  him  that  he  came  by  the 
authority  of  the  plaintiff  to  forbid  the  sale, 
and  that  Mr.  Furze  asked  Mr.  Thorn  if  he 
would  pay  for  the  keep  of  the  horse,  which 
he  refused  to  do ;  and  that  Furze  then 
directed  the  defendant  to  sell  the  horse, 
which  he  did.  Parke,  B.— The  plaintiff  is 
In  this  case  entitled  to  a  verdict,  as  the 
innkeeper  had  no  lien  upon  the  horse. 
How  the  horse  got  into  the  innkeeper  s 
hands  does  not  very  distinctly  appear;  it 
was  probably  taken  to  him  by  the  police. 
It  is  proved  that  the  friend  of  the  plaintiff 
refused  to  pay  for  the  keep  of  the  horse, 
but  the  plaintiff  was  not  bound  in  point  of 
law  to  pay  for  the  keep,  as  the  horse  was 
not  brought  to  him  by  a  guest;  and  an 
innkeeper  has  no  lien  upon  an  animal  put 
into  his  stable,  unless  it  be  brought  by  a 
guest.  Verdict  for  the  plaintiff.  Binns  v. 
Pigot,  9  C.  &  P.  208. 

CHANGES  IN  THE  LAW 

IN  THE  LATB  SESSION  OF  PARLIAMENT. 
N0."XXVI. 

3  &  4  Vict.  c.  65. 
j4n  act  to  enable  the  owners  of  tettled  estates 
to  defray  the  expense  ofdruining  the  same 
by  tray  of  mttrtgage.      [Ath  August  1840.] 

Tenants  for  Ife  may  apply  to  the  Court  of 
Chancery  for  leave  to  make  improvements, — 
Wherpas  much  of  the  land  in  England  and 
Ireland  would  lie  rendered  permanently  more 
proiluctive  by  improved  draming,  and  never- 
theless, by  reason  of  the  great  expense  thereof, 
proprietors  having  u  limited  interest  in  such 
land  are  often  unable  to  execute  such  draining : 
and  whercds  it  is  expedient,  as  well  for  the 
more  abundant  production  of  food,  as  for  the 
increased  employment  of  fanning  labourers, 
and  the  extended  invrstment  of  capi'al  in 
Uii*  perniaueiit  improveuieut  of  the  soil,  that 
such  proprietors  should  be  relieved  from  this 
Uisubii.ty,  due  regard  being  had  to  the  interests 


of  those  entitled  in  remainder :  Be  it  there- 
fore enacted  by  the  Queen's  roost  excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  liords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  from 
and  after  the  passing  of  this  act  it  shall  and 
may  be  lawful  for  any  tenant  for  life,  or  for 
a  term  determinable  on  bis  or  her  life,  under 
any  will,  settlement,  or  other  like  disposition, 
entitled  in  possession  at  law  or  in  equity  to 
any  lands  in  England  or  Ireland,  (or  the 
guardian  or  guardians  of  any  infant,  on  the 
behalf  of  such  infant  so  entitled  as  aforesaid,) 
to  apply  by  petition  to  her  Majesty's  courts 
of  Chancery  or  Exchequer  in  England  or 
Ireland  for  leave  to  make  any  permanent 
improvements  in  the  lands  to  which  he  or  she 
shall  be  so  entitled,  or  any  part  thereof,  by 
draining  the  same  with  tiles,  stones,  or  other 
durable  materials  in  a  permanent  manner ; 
and  in  every  such  petition  shall  be  specified 
the  improvements  proposed  to  be  made,  and 
the  estimated  cost  thereof,  and  of  all  matters 
incidental  thereto ;  and  every  such  petition 
shall  be  referred  to  a  master  of  the  said  Court 
of  Chancery,  or  to  a  master,  or  in  Ireland  to  the 
chief  or  second  remembrancer  of  the  court  of 
Exchequer,  to  inquire  into  and  ascertun  the 
propriety  of  such  improvements  being  effec- 
ted ;  and  such  master  or  chief  or  second 
remembrancer  shall  and  he  is  hereby  required 
to  call  for  such  plans  and  estimates  and  specifi- 
cations in  relation  to  the  said  proposed  improve- 
ments as  he  shall  think  fit ;  and  the  master  or 
remembrancer  shall  make  his  report  respecting^ 
such  proposal ;  and  the  court  to  which  any 
such  application  shall  be  made  shall  make  such 
order  upon  such  petition  and  report  as  such 
court  shall  think  fit. 

2.  Copy  of  petition  to  be  served  on  partiet 
interested, — Provided  always,  and  be  it  enacted, 
that  a  copy  of  every  such  petition  shall  be 
served  twenty-one  days  at  the  least  before  the 
hearing  thereof  upon  the  person  or  persons 
beneficially  entitled  at  law  or  in  equity  to  the 
first  vested  estate  of  freehold  of  inheritance  in 
remainder  after  the  estate  of  the  tenant  for 
life,  but  if  any  of  such  persons  shall  be  of  un- 
sound mind,  or  under  the  age  of  twenty-one 
years,  or  under  any  other  legal  disability,  or 
beyond  the  limits  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  then  a  copy  of  such 
petition  shall  be  served  on  his,  her^  or  their 
behalf,  upon  such  person  or  persons  respec* 
tively  as  the  said  Court  of  Chancery  or  Court 
of  Exchequer  to  which  the  said  petition  shall 
be  preferred  shall  appoint  for  that  purpose  ; 
and  every  person  upon  whom  a  copy  of  any 
such  petition  shall  be  so  served  shall  be  at 
liberty  to  attend  before  the  master  or  remem- 
brancer to  whom  such  petition  shall  be  re- 
ferred, and  to  consent  or  object  to  the  proposal 
contained  in  such  petition;  and  any  person 
appearing  before  the  master  or  remembrancer 
un  any  such  petition  may  also  appear  before 
the  master  or  remembrancer,  previously  to  his 
signing  any  such  certificate  as  after-mentioned, 
fur  the  purpose  of  producing  any  objection  to 
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the  mode  in  which  any  such  improveinenttt  as 
after.mentioned  may  have  been  executed;  and 
all  the  costs  attendingf  any  such  application, 
and  of  the  party  so  served,  shall  be  paid  by  the 
party  making  such  application  as  aforesaid. 

3.  Tenants /or  life  mag  make  improvements. 
— And  be  it  enacted.  That  if  it  shall  appear  to 
the  satisfaction  of  such  master  or  remem- 
brancer, on  the  report  of  one  or  more  sur- 
veyors to  be  appointed  or  approved  of  by  the 
siaid  master  or  remembrancer,  that  it  will  be 
for  the  benefit  of  such  lands  that  they  should 
be  so  drained,  and  such  report  shall  be  con- 
firmed by  the  said  Court,  then  it  shall  be  lawful 
for  the  tenant  for  life,  or  such  guardian  or 
guardians  as  aforesaid,  who  shall  have  pre- 
sented such  petition,  to  make  and  execute  such 
improvements  accordini^ly. 

4.  4/lter  improvements  have  been  made.  Court 
to  ascertain  what  money  has  heen  properly  ex- 
pended^ and  to  order  it  to  be  charged, — ^And  be 
it  enacted.  That  in  every  case  where  the  said 
Court  of  Chancery  or  Exchequer  shall  have 
made  an  order  sanctioning  the  execution  of 
any  such  improvements  of  any  lands,  and  such 
improvements  or  any  part  thereof  shall  have 
been  made  accordin«:Iy,  it  shall  be  lawful  for 
the  master  or  remembrancer  whose  report  shall 
be  so  confirmed  by  the  said  Court,  by  a  cer- 
tificate under  his  hand  to  be  filed  in  the  said 
court,  on  having  satisfaction  that  the  money 
had  been  properly  expended,  to  authorize  any 
such  person  so  entitled  as  aforesaid,  or  the 
executors  or  administrators  of  such  person,  or 
such  guardian  or  guardians  of  such  infant  as 
aforesaid,  by  deed  in  writing,  to  charge  all  or 
any  part  of  the  land  so  drained  as  aforesaid,  or 
any  other  lands  subject  to  Che  like  uses  or 
trusts  as  the  lands  so  drained,  with  the  payment 
to  any  person  or  persons  willing  to  advance 
the  same  of  the  amount  of  the  money  which 
may  have  been  so  expended,  and  so  from  time 
to  time  as  any  money  shall  be  so  expended, 
together  with  interest  thereon  after  any  rate 
not  exceeding  five  pounds  per  centum  per 
annum  from  the  time  of  making  the  charge, 
but  so  nevertheless  that  in  any  such  charge  it 
shall  be  provided  that  theprincipal  sum  charged 
shall  be  paid  off  by  equal  yearly  instalments, 
such  instalments  not  to  be  less  than  twelve  nor 
more  than  eighteen,  the  number  of  such  in- 
stalments to  be  determined  and  recommended 
by  the  said  master  or  remembrancer  in  his  re- 
port, and  such  number  of  the  said  instalments 
to  be  diminished  or  increased  at  the  discretion 
of  the  said  master,  according  to  the  greater  or 
less  improvement  shown  to  have  been  made  by 
such  draining:  and  for  the  purpose  of  securing 
such  monies  to  be  so  charcred  it  shall  be  lawful 
for  the  person  making  such  charge  to  demise 
1  lie  hereditaments  to  be  charged  for  any  term 
or  number  of  years,  by  reason  whereof  the 
rents  and  profits  of  the  said  hereditaments 
shall  be  applicable  to  the  payment  of  the  said 
monies  so  to  be  charged  as  aforesaid,  but  so 
aa  such  term  be  made  to  cease  on  the  payment 
of  the  monies  charged :  Provided  nevertheless 
that  such  person  making  such  charge,  and 
every  succeeding  tenant  for  life,  or  tenant  for 
term  of  years  determinable  ou  his  or  her  life. 


shall  be  bound  to  keep  down  the  interest  and 
instalments  to  be  charged,  or  any  rent-chare:e 
to  be  charged  as  nfter-mentioned ;  and  the 
lands  charged  shall  not  (except  as  aorainst  any 
tenant  for  life  or  other  person  liable  to  pay 
such  instalments  and  interest  or  keep  down 
such  rent*  charge)  be  liable  to  pay  more  than 
six  months  of  any  interest,  and  one  half  of  any 
instalment,  or  pay  more  than  half  a  year's  rent 
charge,  which  is  hereby  directed  to  be  kept 
down  as  aforesaid :  Provided  nevertheless,  that 
if  any  person  shall  be  willing  to  advance  to  any 
person  hereby  authorized  to  make  such  charge; 
as  aforesaid  the  amount  he  or  she  may  be  so 
authorized  to  charge  in  consideration  of  a  rent- 
charge  for  a  term  of  not  less  than  twelve  nor 
more  than  eighteen  years,  then  such  person  so 
authorized  to  charge,  instead  of  charging  the 
said  hereditaments  with  such  instalments  and 
interest  as  aforesaid,  may  charge  the  same  with 
a  rent-charge  for  any  such  period  as  aforesaid, 
so  as  that  the  said  master  or  remembrancer 
shall  in  his  said  report  approve  of  the  substi- 
tution of  a  rent-charge,  and  of  the  amount  to 
be  charged,  and  shall  ascertain  and  determine 
the  number  of  years  for  which  the  same  shall 
be  granted  (such  number  of  years  to  be  ascer- 
tained in  the  same  manner  as  is  before  directed 
with  respect  to  the  ascertaining  the  amount  of 
such  instalments  as  aforesaid) :  Provided  also, 
that  no  person  shall  be  entitled  to  make  any 
such  charge  as  aforesaid,  unless  it  shall  be 
stated  in  the  report  of  such  master  or  remem- 
brancer that  it  hath  been  made  to  appear  to 
him  by  the  report  of  such  surveyor  that  the 
annual  value  of  the  lands  so  drained  is  in- 
creased by  such  draining  to  an  amount  equal 
to  seven  pounds  per  centum  at  least  on  the 
sum  to  be  chargeo. 

5.  Act  may  be  altered  this  session,'— And  be 
it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  during  the 
present  session  of  parliament. 


NOTES 
ON  THE  LEGAL  EXAMINATION, 

BT  A  BT8TANDBR. 


[Concluded  from  p,  363.] 

Thb  satisfactory  termination  of  the  examina- 
tion, and  the  early  prospect  of  a  joyous  return 
to  their  respective  homes,  inspired  our  legal 
friends  with  such  an  unusual  animation,  that 
the  ordeal  they  had  lately  passed  seemed 
almost  forgotten.  Newton  and  Neverton  had 
never  been  in  London  before,  and  began  to  be 
delighted  with  every  thing  they  saw  ;  they 
particularly  noticed  thediHerence  between  the 
professional  habits  of  the  town  and  country, 
giving  a  decided  preference  to  the  former. 

It  appears,  that  Ready  and  Neverton  were 
not  prepared  with  their  papers,  and  were  con- 
sequently unable  to  obtain  admission  that 
morning,  upon  which  Singleton  rallied  ibcni 
upon  the  neglect,  observing,  however  that 
their  case  was  not  so  bad  as  that  ofoii*  >f 
the  candidates  to  whom  the  jreutleman  in 
black  addressed  a  few  words  during  the  ex- 
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amination.  wbich  changed  his  colour,  and  were 
to  the  eflfect,  as  Singleton  aftenvards  under- 
stood, that  his  service  or  his  papers  were 
not  satisfactory,  respecting  which  we  were  as- 
Hired  the  examiners  were  very  particular. 

Although  we  had  been  gratified  with  much 
that  we  bad  seen  in  our  new  acquaintances, 
we  were  grieved  at  the  discovery  that  some  of 
them  seemed  to  regard  the  taking  the  oaths 
required  on  their  admission  as  an  idle  cere- 
mony. Singleton  and  Neverfear  foolishly  talk- 
ed of  swallowing  them,  but  Newton  had  the 
moral  courage  to  say,  that  he  regarded  them 
as  a  really  important  part  of  the  transaction, 
and  as  such  deserving  of  great  consideration, 
for  which  we  thought  him  deserving  of  great 
commendation. 

Neverfear  observed  that  there  were  circum- 
stances which  made  the  popish  declaration  the 
most  didicult,  besides  which,  it  supposed  a 
theological  knowledge,  which  not  one  of  them 
possessed.  This  raised  a  controversy  with 
Newton,  who  meekly  observed  he  had  no 
difficulty  in  subscribing  to  the  principle,  though 
the  terms  of  the  declaration  sounded  rather 
harshly  ;  and  that  however  well  adapted  for  the 
times  of  Wm.  III.,  some  modiiicution  he 
thought  might  be  made  in  those  of  Wm.  lY., 
without  defeating  its  intention  ;  but  Ready 
thought  dififerently.  Singleton  said  this  was 
a  mere  matter  of  opinion,  whilst  Newton  and 
Ready  considered  it  one  of  principle.  Be  this 
as  it  may,  they  all  regarded  it  as  a  Ugal  incon^ 
venience,  and  were  greatly  surprised  at  Never- 
ton's  adding,  '*  from  which  I  am  exempt !"  and 
on  Singleton's  eagerly  inquiring,  why  ?  he 
promptly  replied,  '*  Because  I  am  a  Catholic.'* 
This  added  to  their  surprize,  but  as  Neverton 
was  desirous  of  shewing  that  the  Revolution 
of  1 688  was  based  as  much  upon  management 
as  upon  principle.  Singleton,  who  dreaded  an 
historical  argument,  opportunely  observed  that 
they  should  not  be  at  Westminster  in  time  un- 
less  they  immediately  started,  and  as  we  were 
kindly  invited  to  accompany  them,  three  cabs 
were  immediately  ordered,  and  we  all  went  in 
procession. 

Jt  was  a  goodly  sight  to  see  so  many  young 
men  in  what  is  called  ''open  court,"  swearing 
allegiance  to  the  monarchy,  and  that  they 
would  truly  and  honestly  demean  themselves 
as  attornies.  The  malignant  may  say  the  lat- 
ter is  a  stigma  upon  a  learned  profession  ;  we 
think  otherwise  ;  but  it  is  not  so  much  for  us, 
who  know  so  little,  to  say  more  on  so  delicate 
a  subject,  as  we  confess  the  nature  of  the  oaths 
as  well  as  that  of  the  declaration,  was  new  to 
US;  and  without  trespassing  on  forbidden 
ground,  we  fancy  they  have  been  forgotten,  or 
if  re-printed,  wotdd  be  as  good  as  new  to 
many  others.  J 

The  ceremony  bein<;  over,  and  our  friends 
having  signed  the  roll,  and  thereby  became 
full-fledged  lawyers,  we  sincerely  congratula- 
ted and  most  heartily  wished  them  success, 
repeating  an  observation  of  our  respected 
solicitors,  Messrs.  Meanwell  and  Playfair,  that 
"  they  had  embarked  in  a  profession,  the  re- 
spectability of  which  was  based  upon  integrity 
of  conduct,  and  that  the  bsst  companion  they 


could  take  in  their  journey  through  life,  was  a 
good  conscience,"  m  which  our  young  friends 
concurred,  and  thanked  us  for  our  good 
wishes. 

Our  casual  acquaintance  had  ripened  into 
a  friendship,  as  ardent  and  sincere  as  mmy  of 
the  ordinary  friendships  of  the  day  ;  and  re- 
joicing in  the  little  insight  we  had  obtained 
into  one  of  the  anxieties  of  the  candidate  for 
legal  honours,  we  momentarily  forgot  our 
years,  and  proposed  the  commemoration  of 
their  admission  by  the  good  old  Bniilisb  fashion 
of  a  friendly  dinner,  which  was  no  sooner  pro- 
posed than  agreed  to,  and  the Hotel, 

at  the  unfashionable  hour  of  4  o'clock  beiitg 
named,  the  office  of  caterer  ivas  respectfully 
conceded  to  rae,  as  the  proposer  of  so  a^ee- 
alde  a  mode  of  terminating  the  acf|Uiuntauce, 
thus  accidentally  commenced. 

The  preliminary  arrangements  qn  entenng 
actual  practice  prevented  several  from  being 
punctual,  and  also  hurried  them  away,  so  that 
we  have  barely  to  record,  that  we  met,  dined, 
and  separated,  without  intellectual  ainu:>emeut 
or  instniction.  This  was  a  great  disappoint- 
ment, as  we  had  "  calculated"  upon  obtaining 
a  little  insight  into  the  legal  mystery  atiendaut 
upon  those  prufes^ional  paragraphs  which 
occasionally  astonish  the  non-professional  rea- 
der in  his  local  newspaper. — VVe  notice  one. 

"  We  are  glad  to  hear  that  iMr.  Hopeful, 
who  served  his  articles  with  Mr.  Sly,  the  re- 
spectable solicitor  of  this  town,  has  passed  his 
legal  examination,  and  that  the  Lord  Chancel-  * 
lor  has  been  pleased  to  appoint  him  a  master 
extraordinary  of  the  Honorable  the  Hi^b 
Court  of  Chancery."  Numerous  were  the  ex- 
pressions of  regret  at  the  abrupt  termination 
of  our  acquaintance,  but  during  their  cessaiioa 
we  took  the  opportunity  uf  enquiring  if  the 
Chancellor  lind  ever  seen  and  tested  Mr. 
Hopeful,  or  whether  the  appointment  was 
not  one  of  those  honors  which  might  he 
purchased  for  a  few  sovereigns  by  the  humblest 
knember  of  the  profession. 

Singleton  smiling  courteously,  replied  that 
it  was  a  mere  trifling  matter  of  pounds,  shil- 
lings and  six-pence,  and  when  he  published 
the  puff  direct,  it  should  be  so  stated.  These 
were  nearly  the  last  words  we  exchanged,  for 
Newton  hanng  to  pack  up  to  get  into  —  - 
shire  by  the  mail,  immediately  rose,  and  bid- 
ding all  a  hearty  farewell,  left  us  before  seven 
o'clock.  His  domg  so  was  a  signal  for  a  general 
breaking  up  of  the  party,  which  immediately 
separated,  never,  as  we  believe,  to  meet  again. 

(We  believe  some  difference  of  opinion  has 
existed  amongst  a  few  of  our  friends,  on  the 
subject  of  these  papers,  now  brought  to  a  close ; 
but  we  have  reason  to  believe  they  have  been 
perused  with  satisfaction  by  many  of  our  rea- 
ders, and  that  the  information  touching  the 
ipode  of  conducting  the  examination  has  been 
very  correctly  stated.  We  thank  our  cocrea- 
pondent  for  ^he  paini  and  troubk  he  has 
taken.  Eo.J 
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ANCIENT  LAWS  AND  INSTITUTES 
OF  ENGLAND. 

LAWS  OF  ALFRED. 

We  conclude  for  the  present  our  selections 
from  this  volume  of  the  Record  Commis* 
Bioners  by  the  following  ; 

The  next  prohibitions  relate  to  fighting 
before  the  king,  a  bishop,  or  an  earl. 

IN  CASE  A  MAN  FIGHTS  IN  THE  KINO's  HALL. 

If  any  one  fight  in  the  king*s  hall,  or  draw 
his  weapon,  and  he  be  taken ;  be  it  in  the 
king's  doom,  either  death  or  life,  as  he  may 
l)e  willing  to  grant  him.  If  he  escape,  and 
be  taken  again,  let  him  pay  for  himself 
according  to  his  '  wer -gild,* and  make  'hot' 
for  the  offence,  as  well  *  wer '  as  *  wite,* 
according  as  he  may  have  wrought. 

OF  THOSE  MEN  WHO  FIGHT  BEFORE  A  BISHOP. 

If  a  man  figlit  before  an  archbishop  or 
draw  his  weapon,  let  htm  make  'hot'  with 
one  hundred  and  fifty  shillings.  If  before 
another  bishop  or  an  ealdorman  this  hap- 
]>en.  let  him  make  '  hot '  with  one  hundred 
shillings. 

IN  CASE  A  HAN  FIGHT  BEFORE  AN  '  EALDOR- 
MAN '  IN  TUB  '  GENlOr.' 

If  a  man  fight  before  a  king's  '  ealdor- 
man *  in  the  '  genlot,'  let  him  make  '  hot ' 
with  '  wer  *  and  *  wite/  as  it  may  be  right ; 
and  before  this  cxx  shillings  to  the  *  ealdor- 
man '  as  '  wite.'  If  he  disturb  the  folk  mote 
by  drawing  his  weapon^  one  hundred  and 
twenty  shillings  to  the  '  ealdorman '  as 
'  wite.'  If  aught  of  this  happen  before  a 
king's  '  ealdorman's '  junior,  or  a  king*8 
priest,  XXX  shillings  as  '  wite.' 

OF  FIGHTING  IN  A  '  CEORLISH  '*  MAN's  '  FLBT,' 

Ihouse  or  hofneJ] 

"  If  any  one  fight;  in  a  '  ceorlish '  man's 
'  fiet,'  with  six  shillings  let  him  make  '  b5t ' 
to  the  '  ceorl.'  If  he  draw  his  weapon  and 
fight  not,  let  it  be  half  of  that.  If»  how- 
ever, either  of  these  happen  to  a  'six-hynde' 
man,  let  it  increase  threefoldly,  according 
to  the  *  ceorlish  '  •  hot :'  to  a  *  twelve- 
hynde'  man,  twofoldly,  according  to  the 
•six-hynde's '  '  hot.' 

OF  FEUDS. 

'  "  We  also  command  that  the  man  who 
knows  his  foe  to  be  home-  sitting,  fight  not 
before  he  demand  justice  of  him.  If  he 
have  sQch  power  that  he  can  beset  his  foe, 
and  besiege  him  within,1et  him  keep  within 

f6r  vii  days,  and  attack  him  not,  if  he  will 

" —       '  - — —      ■ .  .  ■  ■  ■  .  ■      . « 

■  A  freemaa  of  ignoble  rank,  or  churl. 


remain  within.  And  then,  after  vii  days, 
if  he  will  surrender,  and  deliver  up  his 
weapons,  let  liim  be  kept  safe  for  xxx  days, 
and  let  notice  of  him  be  given  to  his  kins- 
men and  his  friends.  If,  however,  he  ^et 
to  a  church,  then  let  it  be  according  to  the 
sanctity  of  the  church ;  as  we  have  before 
said  above.  But  if  he  have  not  sufficient 
power  to  besiege  him  within,  let  him  ride 
to  the  'ealdorman,'  and  beg  aid  of  him. 
If  he  will  not  aid  him,  let  him  ride  to  the 
king  before  he  fights.  In  like  manner  also 
if  a  man  come  upon  his  foe»  and  he  did  not 
before  know  him  to  be  home  staying ;  if  he 
be  willing  to  deliver  up  his  weapons,  let 
him  be  kept  for  xxx  days,  and  let  hotice  of 
him  be  given  to  his  friends.  If  he  will  not 
deliver  up  his  weapons,  then  he  may  attack 
him.  If  he  be  willing  to  surrender,  and  to 
deliver  up  his  weapons,  and  any  one  after 
that  attack  him,  let  him  pay  as  well '  wer ' 
as  wound,  as  he  may  do,  and  '  wite ;'  and 
let  him  have  forfeited  his  '  moeg'-ship.** 
We  also  declare,  that  with  his  lord  a  man 
may  fight  *  orwige,'<^  if  any  one  attack  the 
lord :  thus  may  the  lord  for  his  man.  After 
the  same  wise,  a  man  may  fight  with  his 
bom  kinsman,  if  a  man  may  attack  him 
wrongfully,  except  against  his  lord;  that 
we  do  not  allow.  And  a  man  may  fight 
•  orwige,'  if  he  find  another  with  his  lawful 
wife,  within  closed  doors,  or  under  one 
covering,  or  with  his  lawfully  born  daughter, 
or  with  his  lawfully  born  sister,  or  with  his 
mother,  who  was  given  to  his  father  as  his 
lawful  wite/* 

The  following  are  rather  aggravated  and 
singular  cases  of  assault : 

OF  BINDING  A  '  CEORLISH  *  MAN. 

"If  any  one  bind  an  unoffending  •  ceorlish* 
man,  let  him  make  '  hot '  with  x  shillings* 
If  any  one  scourge  him,  let  him  make 
'  hot  *  with  twenty  shillings.  If  he  lay  him 
in  prison,  let  him  make  '  hot  *  with  xxx 
shillings.  If^  in  insult,  he  shave  his  head 
like  a  '  homola,'  let  him  make  '  hot '  with 
X  shillings.  If,  without  binding  him,  he 
shave  him  like  a  priest,  let  him  make  *  hot ' 
with  Xxx  shillings.  If  he  shave  off  his 
beard,  let  him  make  'b5t'  withxx  shillings. 
If  he  bind  him,  and  then  shave  him  like  a 
priest,  let  him  make  'hot'  with  Ix  shillings. 

OF  HEEDLESSNESS  WITH  A  SPEAR. 

It  is  moreover  decreed  ;  if  a  man  have  a 
spear  over  his  shoulder,  and  any  man  stake 
himself  upon  it,   that  he  pay  the  '  wer ' 


^  Meg'botwM  a.compensalion  for  homicide. 
^  Sine  teita,  without  war  ur  feud. 
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^thout  the  'wite.'  If  he  stake  himself 
before  his  face,  let  him  pay  the  •  wer.'  If 
he  be  accused  of  wilfulness  in  the  deed,  let 
him  clear  himself  according  to  the  *  wite :' 
and  with  that  let  the  '  wite '  abate.  And 
let  this  be  if  the  point  be  three  fingers 
higher  than  the  hindmost  part  of  the  shaft ; 
if  they  be  both  on  a  level,  the  point  and  the 
hindmost  part  of  the  shaft,  be  that  without 
danger."  

We  next  select  the  penalties  for  other 
offences : 

OP  THE  ADULTERY  OP  A  TWELVE-'  HYNDE' 

man's  wipe. 
If  a  man  lie  with  the  wife  of  a  twelve- 
*  hynde  "^  man,  let  him  make  *  hot '  to  the 
husband  with  one  hundred  and  twenty 
shillings.  To  a  'ceorlish'  man,  let  him 
make  '  hot '  with  forty  shillings. 

OP  THE  BURNING  OP  WOODS. 

If  a  man  bum  or  hew  another's  wood 
without  leave,  let  him  pay  for  every  great 
tree  with  v  shillings,  and  afterwards  for  each, 
let  there  be  as  many  of  them  as  may  be,  with 
V  pence,  and  xxx  shillings  as  *  wite,' 

OP  DUMB  men's  deeds. 

If  a  man  be  bom  dumb  or  deaf,  so  that 
he  cannot  acknowledge  or  confess  his  of- 
fences, let  the  father  make  '  hot  *  for  his 
misdeeds. 

IN  CASE  ANY  ONE  DRIVE  OFP  A  MARE*8  POAL 
OR  A  cow's  CALP. 

If  a  man  steal  a  cow  or  a  stud-mare, 
and  drive  off  the  foal  or  the  calf,  let  him 
pay  with  a  shilling,  and  for  the  mothers 
according  to  their  worth. 

IN  CASE  ANY  ONE  COMMIT  A  MINOR  TO 
another's  KEEPING. 

If  any  one  commit  his  infant  to  another's 
keeping,  and  he  die  during  £uch  keeping, 
let  him  who  feeds  him  prove  himself  inno> 
cent  of  treachery,  if  any  one  accuse  him  of 
aught. 

OP  THOSE  WHO  INTRUST  THEIR  CATTLE  TO 
MONKS  WITHOUT  LEAVE. 

If  a  man  intrust  cattle  to  another  man's 
monk,  without  leave  of  the  monk's  lord,  and 
it  escape  from  him,  let  him  forfeit  it  who 
before  owned  it. 

OF  CONFESSION  OP  DEBT. 

If  any  one  at  the  folk.-mote^  make  de- 
claration of  a  debt,  and  afterwards  wish 
to  withdraw  it,   let  him  charge  it  on  a 


^  Hynden^  an  associution  of  ten  men. 
*  General  abseiubly  ol  ilic  people. 


righter  person,  if  he  can ;  if  he  cannot^  let 
him  forfeit  his  '  angylde,*'  [and  [let  the 
reeve']  take  possession  of  the  '  wite.'] 

OP  TEARING  BY  A  DOG. 

If  a  dog  tear  or  bite  a  man,  for  the  fir^c 
misdeed  let  vi  shillings  be  paid,  if  he  (the 
owner)  give  him  food  ;  for  the  second  time 
xii  shillings;  for  the  third,  xxx  shillings. 
If,  after  any  of  these  misdeeds,  the  dog 
escape,  let  this  'hot'  nevertheless  take 
place.  If  the  dog  do  more  misdeeds,  and 
he  keeps  him  ;  let  him  make  '  hot '  accord- 
ing to  the  full '  wer,'  as  well  wound-'  hot ' 
as  for  whatever  he  may  do. 

OF  MISDEEDS  BY  CATTLE. 

If  a  neat  wound  a  man,  let  the  neat  be 
delivered  up  or  compounded  for. 

OP  '  GOD-BORHS.*' 

If  any  one  accuse  another  on  account  of 
a  '  god-borh,'  and  wish  to  make  plaint  that 
he  has  not  fulfilled  any  of  those  ['god- 
borhs  *]  which  he  gave  him,  let  him  make 
his  '  fore-ath '  in  four  churches ;  and  if  the 
other  will  prove  himself  innocent,  let  him  do 
so  in  xii  churches. 

OP  CHAPMEN. 

It  is  also  directed  to  chapmen,  that  they 
bring  the  men  whom  they  take  up  with 
them  before  the  king's  reeve  at  the  folk- 
mote,  and  let  it  be  stated  how  many  of  them 
there  are ;  and  let  them  take  such  men 
with  them  as  they  may  be  able  afterwards 
to  present  for  justice  at  the  folk-mote;  and 
when  they  have  need  of  more  men  up  with 
them  on  their  journey,  let  them  always 
declare  it,  as  often  as  their  need  may  be,  to 
the  king's  reeve,  in  presence  of  the  'gemdt.' 

OF  THE  CELEBRATION  OP  MASS  DAYS. 

To  all  freeman  let  these  days  be  given, 
but  not  to  *  theow-men '  and  '  esne-'  [hire- 
ling]  workmen  :  xii  days  at  Yule  and  the 
day  on  which  Christ  overcame  the  devil, 
and  the  commemoration  day  of  Saint  Gre- 
gory, and  vii  days  before  Easter,  and  vii 
days  after,  and  one  day  at  St.  Peter's  tide 
and  St.  Paul's,  and  in  harvest  the  whole 
week  before  St.  Mary- mass,  and  one  day 
at  the  celebration  of  All-hallows,  and  the 
iv  Wednesdays  in  the  iv  £mber  weeks.  To 
all  'theow-'men  be  given,  to  those  to  whom 
it  may  be  most  desirable  to  give,  whatever 


'  The  purport  of  this  seems  to  be,  that  if 
the  plaintiff  declined  the  prosecution  without 
charpn;:^  some  other  person  with  the  same 
offence,  be  was  to  forfdt  a  sum  equal  to  the 
value  of  the  goods  he  had  lost. 

f  Dei  piegium,  a  divine  or  sacred  secority. 
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any  man  shall  give  them  in  God's  name,  or 
they  at  any  of  their  moments  may  deserve/* 

The  following  institute  prohibits  the  alie- 
nation of  land : 

OF  *  BOC- LANDS.** 

"The  man  who  has '  boc-lands,*  and  which 
his  kindred  left  him,  then  ordain  we  that  he 
must  not  give  it  from  his  'moegburg/  if 
there  be  writing  or  witness  that  it  was  for- 
bidden by  those  men  who  at  first  acquired 
it.  and  by  those  who  gave  it  to  him,  that 
he  should  do  so  ;  and  then  let  that  be  de- 
clared in  the  presence  of  the  king  and  of 
the  bishop,  before  his  kinsman." 

The  following  provisions  shew  the  scale 
of  prices  to  be  paid  according  to  the  rank 
of  the  party. 

OP  •  bubh-bbycb/** 
"  The  king's  *  burh-bryce '  shall  be  cxx 
shillings.  An  archbishop's,  ninety  shillings. 
Any  other  bishop's,  and  an  '  ealdorman's,' 
Ix  shillings.  A  '  twelve-hynde  '  man's, 
XXX  shillings,  A  *  six-hynde '  man's,  xv 
shillings.  A  '  ceorl's  *  edor-bryce,  v  shil- 
lings. If  aught  of  this  happen  when  the 
*  fyrd  '  is  out,  or  in  Lent  fast,  let  the  'hot  * 
be  twofold.  If  any  one  in  Lent,  put  down 
holy  law  among  the  people  without  leave, 
'  let  him  make  '  bot '  with  cxx  shillings. 
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€iuten*i  Mewt^. 
[Before  the  Four  Judges.] 

TITHES  RATING. 

The 6^7  W,  4,  c.  ^fS,  (Parochial  Asteis- 
ment  j4ct)  applies  to  the  rating  of  tithes, 
and  they  may  under  that  act,  be  rated  at 
their  net  annual  value. 

The  case  ©/"The  Kin^  v,  Jbddrell  laid  down 
no  new  rule  as  to  the  rating  of  tithes. 

In  this  case,  the  defendant  bad  appealed 
against  a  rate  made  upon  bini  in  respect  of  his 
tithes,  on  the  ground  that  he  was  rated  as  an 
occupier  of  tithes  at  their  net  annual  value, 
while  the  farms  in  his  parish  were  rated  at  the 
net  annual  value  which  could  be  obtained  for 
them  as  rent,  after  deducting  outgoings  for 
taxes,  repairs,  insurances,  and  expences  neces- 
sary to  maintain  them  in  a  state  to  command 
such  rent.  He  contended  that  though  such 
might  be  the  proper  mode  of  rating  the  farms, 
under  the  provisions  of  the  6  &  7  W.  4,  c.  96, 
(the  Parochial  Assessment  Act)  that  act  did 

s  Lands  held  by  book  or  charter. 
^  The  violation  of  a  man's  castle  (bnrh)  or 
dwelling. 


not  extend  to  tithes  which  were  exempted 
from  its  operation  by  the  proviso  at  the  end  of 
the  first  section,^  and  were  therefore  to  be 
rated  according  to  the  principle  laid  down  in 
The  King  v,  Joddrellfi  where  it  was  held  that 
the  rector  was  not  liable  to  be  rated  for  the 
full  value  of  the  corn  rent.  The  sessions  con- 
firmed the  rate,  subject  to  a  case  to  this  Court. 
The  case  was  argued  in  Hilary  and  Eaiter 
Terms  last,  by  the  Attorney  General,  Mr. 
Nightman, Mu  Tomlinson,  and  Mr.  Puller,  in 
support  of  the  rate ;  and  by  Sir  fF,  Follett, 
Mr.  Moody,  and  Mr.  Hodges,  The  arguments 
are  sufficiently  stated  in  the  judgment  to  render 
a  report  of  them  unnecessary. 

Cur,  adv,  vult. 

Lord  Denman, — This  is  an  appeal  by  the 
defendant  against  a  rate  made  for  the  relief  of 
the  poor  of  the  parish  of  Watford.  The  de- 
fendant, who  is  the  incumbent  of  the  parish,  has 
appealed  against  the  rate,  on  the  ground  that 
be,  the  tithe  owner,  has  been  too  highly  rated 
with  reference  to  the  other  propertv  in  the 
parish,  tenants|J[)rofits  not  having  been  included 
m  the  rate.  The  sessions  confirmed  the  rate 
on  all  the  lands  in  the  parish,  on  the  estimate 
of  the  rent  at  which  such  lands  might  reason- 
ably be  expected  to  let  for,  free  from  rates  and 
taxes,  and  deducting  from  such  rent  the  prob- 
able sum  necessary  for  the  purpose  of  main- 
taining them  in  such  a  state  as  to  command 
such  rent.  The  vicarage  had  been  rated  thus  : 
the  vicar  appeared  to  have  received  a  composi- 
tion for  small  tithes  from  the  lands  of  the 
parish,  calculated  at  the  amount  of  660/.,  but 
the  rate  was  calculated  on  a  payment  to  him 
of  540/.,  a  deduction  of  80/.  being  made  for 
the  amount  of  expense  of  collection  &c.  tenants' 
rates  and  ecclesiastical  dues.  On  this  state  of 
facts  the  argument  has  gone  into  a  very  wide 
range,  comprehending  in  its  extent  aJl  the 
cases  touching  the  rateability  of  property.    It 


A  By  s.  1  of  which  statute,  reciting  that  '*  it 
is  desirable  to  establish  one  uniform  mode  of 
rating  throughout  England  and  Wales,"  it  is 
enacted  "  that  from  and  after  such  period,  not 
being  earlier  than  the2lst  day  of  March  next, 
after  the  passing  of  this  act,  as  the  Poor  Law 
Commissioners  shall  direct,  no  rate  for  the 
relief  of  the  poor  in  England  and  Wales  shall 
be  allowed  by  any  justice,  which  shall  not  be 
made  on  an  estimate  of  the  net  annual  value  of 
the  several  hereditaments  rated  thereunto,  that 
is  to  say,  of  the  rent  at  which  the  same  might 
reasonably  be  expected  to  let  from  year  to  year, 
free  of  all  usual  tenants'  rates  and  taxes,  and 
tithe  commutation  rent  charge,  if  any,  and  da- 
ducting  therefrom  the  probable  average  annual 
cost  otthe  repairs,  insurance,  and  other  ex- 
pences, if  any,  necessary  to  maintain  them  in  a 
state  to  command  such  rent.  Provided  always, 
that  nothing  herein  contained  shall  be  con- 
strued to  alter  or  affect  the  principles  or  rela- 
tive liabilities,  if  any,  according  to  which  diffe- 
rent kinds  of  hereditaments  are  now  by  law 
rateable. 
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is  not  necessary  for  tlie  Court  to  purale  the  ( 
same  course  as  the  counsel  have  done,  for  this 
rate  is  in  form  strictly  within  the  6  &  7  W.  4, 
c.  96,  and  if  that  statute  embraces  tithes  as 
well  as  land,  the  rate  will  then  be  f^ood.    Does 
it  embrace  the  tithes?    Hereditaments  is    a 
division  under  which   lawyers   would    place 
tithes :  they  are  demiseable  at  a  yearly  rent.  It 
is  true  that  many  of  the  deductions  required 
by  the  statute  to  be  made  from  the  rateable 
value  of  property  are  not  commonly  incident 
to  tithes,  but  still  these  are  deductions  suffi- 
ciently similar  in  their  nature  so  far  as  the 
question  of  principle  is  concerned.  'Vbt  second 
section  of  the  statute  relates  only  to  the  form 
of  the  rate.    It  has  been  ar^rued  that  the  form 
of  the  rate  as  there  <^irected,  must  he  con- 
strued by  implication  to  exclude  tithes,  as  in 
The  Queen  v  Lumsdaine^  it  was  argued  upon 
the  same  clause  that  personal  property  must 
be  impliedly  excluded  from  ratealiility.    We 
did  not  then,  nor  do  we  now,  think  that  that 
ar^ment  can  l)e  supported.    The  special  pro- 
vision at  I  he  end  of  the  first  section  has  how- 
ever been  referred  to,  as  creatinj(  on  express 
description  of  tithes,  and  the  Court  has  been 
pressed  with  the  history  of  the  introduction  of 
that  provision  during  the  passing  of  the  bill 
through  parliament.    Of  that,  however,  tiie 
Court  cannot  take  any  notice,  but  must  act 
upon  general  rules  of  construction,  and  not 
travel  in  s  *arch  of  the  supposed  intentions  of 
the  legislature,    it  is  true  that  the  language 
of  the  provision  is  rather  loose,  but  the  princi- 
ples on  which  the  rating  is  ordered  to  proceed 
is  intelligible  enough,  though  it  deals  with 
diOerent  kinds  of  property  Uable  to  rate.    If 
hereditaments  mean  tne  same  thmg  as  tithes, 
they  must  be  rateable  under  the  provisions  of 
this'  act.    The  great  principle  oi  the  act  is, 
that  all  rates  must  be  adjusted  on  a  system 
of  equality.    'J  he  Court  may  not  in  all  cases 
be  able  to  work  out  that  principle  to  its  full 
extent ;  but  it  will  try  to  do  so,  and  will  con- 
sider the  validity  of  a  rate  uith  express  refer- 
ence to  that  principle.    Now  how  is  the  rating 
to  be  made  ?   Why  on  the  net  annual  produce, 
after  making  the  deductions  therein  specified. 
If  there  has  been  a  failure  in  the  a{;plication 
of  that  principle,  it  has  been  in  coubcquence 
of  calculating  the  rate  in  its  aliquot  parts,  and 
not  as  a  whole  ;  and  by  the  reference  to  the  ar- 
bitrary and  fluctuating  sense  of  the  tenns  used 
on  the  subject  of  rating.    The  Court  therefore 
feels  that  there  is  no  variation  in  the  principle 
regulating  the  making  of  a  rate,  though  there 
may  be  a  variety,  arising  from  circumstances, 
in  the  decision  upon  it.     That  principle  is, 
however,  supposed  to  be  liable  to  an  applica- 
tion of  only  a  particular  kind ;  and  the  case  of 
The  King  v.  Joddrell^  has  been  cited  to  shew 
that  land  and  tithes  are  under  different  liabili- 
ties as  to  rating.    On  that  decision  the  Court 
will  make  a  few  remarks.    That  case  has  been 
erroneously  supposed  to  have  introduced  anew 
law  on  the  subject  of  rating.    It  has  done  no 

«  10  Ad.  &  Ell.  157. 
^  1  barn.  &  Ad.  403. 


such  thing.    On  tbo  contrary,  h  is  dted  in 
The  King  v.  AdameB^*  as  recognising  an  old 
principle.     In  The  King  v.  JodttreU^  a  tithe 
owner  was  not  allowed  a  deduction  in  the  rate 
on  his  com  rent,  for  the  expence  of  collec 
tion,  &c.  and  the  Court  held  he  was  not  rated 
on  the  proper  principle  of  the  net  value  of  the 
tithes,  but  on  the  amount  of  the  gross  sum  for 
which  such  tithes  would  let,  while  the  land- 
owners in  occupation  of  their  own  lands  were 
rated  nn  the  actual  rent  that  could  ha%'e  been 
received  by  them,  thongli  it  was  proved  that 
there  was  to  them  a  profit  which  was  known 
as  tenant's  profits,  and  which  it  was  said  ought 
to  be  taken  as  forming  part  of  the  gross  rent 
for  which  the  land  would  let.    As  tbev  %rere 
only  rated  on  what  would  be  the  rack  rent  of 
the  land,  the  Court  thought  that  the  tithe  was 
rated  at  more,  and  the  laud  at  less  than  its 
value,  and  so  held  the  rate  bad.    But  that  case 
shews  that  the  Court  treated  tithe  as  a  heredi- 
tament within  the  meaning  of  the  act.    The 
language  of  the  judgment,  perhaps,  appears  to 
go  further.     It  is  said  s  *'of  the  whole  of  the 
annual  profits  or  value  of  the  land,  a  part  be- 
longs to  the  landlord  in  the  shape  of  rent,  and 
paft  to  the  tenant;  and  whenever  a  rate  is  kc- 
cording  to  the  rack  rent  (the  usual  and  uio^t 
convenient  mode)  it  is  in  efiect  a  rate  on  part 
of  the  profit  only."     Let  us  look  at  the  mean- 
ing of  the  words.     A  rack  rent  is  considered 
to  be  paid  for  the  right  to  occupy  and  take  the 
annual  produce.     According  as  such  laud  may 
be  more  or  lebS  productive,  the  rent  which  may 
be  got  from  the  occupier ; — in  other  \%ord:«.  the 
annual  value  will  be  mure  or  less.     That  does 
not  shew  that  a  rate  on  the  net  annual  value 
of  the  land  will  not  be  equal  to  a  rate  made  as 
in  this  case  upon  tithes.     It  is  said  that  tliat 
consideration  would  be  of  weight,  it  the  owner 
held  the  land  in  his  own  bauds ;  he  would,  in 
fact,  have  nothing  then  to  deduct  from  his  an- 
nual produce  but  the  wages  of  his  men.     but 
who  can  possibly  say  that  a  calculation  of  the 
annual  value  of  his  tarm,  made  only  after  ttiat 
deduction,  would  be  a  calculation  ^irly  made, 
and  that  the  worth  of  his  personal  labour  fur 
instance,  could  be  fairly  withdrawn  from  con- 
sideration ?    The  case  of  The  King  v.  JodurAl 
does  not  convince  this  Court  that  there  is  any 
diti'erence  between  the  tithe  owner  and  the 
occupier  of  land,  in  the  manner  in  which  the 
rate  is  to  be  calculated.    If  there  is  any  thing 
to  shew  that  the  rule  thus  applied  according 
to  the  statute,  works  an  injury  on  the  tithe 
owner,  he  has  the  same  way  in  which  to  relieve 
himself  as  the  land  owners.    It  is  said  that  this 
mode  of  decision  will  leave  the  proviso  without 
effect.    That  may  be,  but  that  b  the  conae- 
(|uence  of  the  manner  in  which  the  provh>o  is 
tramed     The  rule  for  setting  aside  the  rate 
must  be  discharged. 

Rule   discharged.  —  The  Queen  v.  Cfpei^ 
C/«-^,  T.  T.  1840.    Q.  B.F.J. 
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Judgmefdt, 
Attorney  Gen.  v.  Pearson,  appeal 
Ward  V.  Painter,  ap/tral 
Hawksworth  r.  Rraminell,  ditto 
Kasiim  V.  Appleford,  ditto 
Swain  V.  Pratt,  exans,  fy/ur,  dir^, 
Maiind  v.  Allies? 
Ditto  V.Cooke   r~'' 
Attorney  Gen.  v.  Ear]  of  Stam- 
ford, cause 
Mnsfrraie  v.  Newton,  cauge 
Att.  Gen.  ▼.  Ronton,  2  ati/teah 
Worniald  v.  Mackintosh,  ayptul 
Mortimer  r.  Fraser,  ditto 
Brent  v.  Brent,  cawte 
Daviea  v.  Cooper,  diNo 
Pym  V.  Lockyer,  appeal 
Williams  ▼.  Owen,  ditto 
Heigbington  v.  Grant,  ditto 
Biirrougb  v.  Philcock,/ia-.tfi>#.4- 

coats, 
Lozon  r.  Prj'se,  eaute 
Att.   Gen.   v.   Fishmongers*  Co. 

2  appeals 
Turner  v.  Borlase*  appeal 
Jlibottson  r.  Ibboitson,  ditto 
Bagot  V.  Bagot,  2  ditto 
Waliwortb  V.  Holt,  appeal 
Hazalgette  ▼.  Kirlew,  cause 
Herring  v.  Cloberry,  cause  V.  C. 
Puncan  v.  CbamberlHin,  do,  V,  C. 

PUat  amd  Demurrers, 

S.O.  Foley  V.  H'xW.plea 
Bignolrl  V.  Aiidlaod,  tiemurrer 
Sedgwick  v.  Clegg,  2  demurred 
Glasscott  V.  Govrs.  Hl  Co.  of  Cop- 
per Mines  in  England,  Zdemrs. 
Nicholson  r.  Piele,  plea 
Uomcastle  t.  Cbarlesworth,    2 
detnurrers 
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Re-hearings  and  Appeals. 

Sherwood  v.  Storer,  appeal 
•c  j  Tucker  V.  8toue,  ditto 
•J  ^  Blanclmrd  v.  Cawthornc,  do. 
^   I  Ash  ton  V.  Milne,  ditto 

vGambia  r.  Gambler,  appeal 
S.  O.  Barratt  ? .  Howard,  ditto 
S.  O.  Att.  Gen.  r.  Brentwood,  do. 
S.  O.  Dixon  V,  Dixon,  appeal 
S.  O.  Dearman  t.  Wyche,  ditto 
Att.  Gen.  v.  Ironmongers'  Co. 
a//peal 

Ditio   ▼.  Ditto— (Udy   Mice's 

Charity)  tippeal 
Peach  v.  Evans,  appeal 
Society  of  Practical  Science  v. 

Abbott,  appeal 
Shultleworih  v.  Howarth,  appeal 
Rowley  v.  Adams,  7  causes^  aypeal 
Peppercorn  v.  Peacock,  appeal 
Lichfie/d  v.  Baker.  tUtto 
Barcard  v.  Piimfret,  iHtto 
Buckeridge  v.  Glasse,  ditto 

Aiichaeltnat  Term,  1B4Q. 
Monday,  2d  November— A/o/jco|j. 
Tuesday,  3d  November 

Caases,  further  JJirections,  and 
Sxceptitms. 
Newbam  i .  Tim  brcl  n 
Villiers  r.  Flint  (  :J  ^ 

Pel  ham  ▼.  Towne  S  *  S 
Knott v.Cbanibrrlain  |  J^ 
Prict  T.  Snitk  J  -< 


/^Scaife  v.  Scaife  1 

Orred  r.  Shuttleworth  ^  «  qq 

Leonard  ▼.  Chambers  J  <  ^ 

St.  George  ▼.  Landor 

Garrett  v.  Cockrell 

Dorehill  r.  Barnett 

Codrington  t.  Lyne 

Del  fosse  v.  Butler 

Bailiff,  &c.  of  East  Ret- 
ford ▼.  Cottam 

Penruddock  v.  Watta 

Morrison  r.  Roberts 

Dixon  T.  Robinson 

Brown  v,  Gaubert 

Stone  V.  Stewart 

Woodman  v.  Bostock 

Bolton  r.  Barnes 

Baring  ▼.  Theobald 

Kynaston  v.  Capper 

Edwards  r.  Rutherford 

Roberts  V.  Lee 

Piuier  r.  Mifflen 

Clarke  y.  Clarke 

Adams  V.  Brine 

Best  ▼<  Ray  ley 

Pongtrt  y.  Chambers 
Janaway  v.  Williams 

BalLird  r.  Triggs 

Morris  v.  Wilson,/tfr.  <fir#  9f 
.    costs 

Hamilton  ▼.  Willinms 
Yarnold  v.  Yarnold,  exons. 
fur,  dirs,  If  costs 

Underwood  v.  Cole 

Hosanquet  r.  Burnand,/.  d, 
\^ Weeks  ▼.  Baron. 
S.  O.  Hancock  r.  Teagne,  extms, 
S.  O.  Nochells  r.  Lingham,  ditto 
S.  O.  B&rratt  v.  Howard,  exonM, 
"g  C  Lacon  v.  Watt* rtou 
«  }  Clobery  v.  Herring 


<  {,  FoUand  ▼.  Lamutte 

S.  O.  Harvey  v.  f.eaf 

8.  O.  Arnold  ▼.  Hardwicke  . 

Abated,  Hinxuian  v.  >adler 

S.  O.  Griffith  V.  Richards 

S.  O.  Reece  r.  Taylor,  rxons.  2  sets 

S.  O.  Br}'ant  ▼.  Beale,  3  causes 

Abated,  Flight  r.  Lake,  exons. 

Abated,  Cochrane  v.  Curlewts 

S.  O.  Weatherall  ▼.  Brown,  fur, 

dirs,  4'  cttsts 
S.  O.  Fermor  y.  Breeds 
Abated  Stiff  r.  Simmonds 
S.  O.  Trought  r.  Tronght 
Abated  Griffith  ▼.  Browne 
S.  O.  Edward  v.  Lloyd 
Abated  >t;well  ▼.  Murray 
Abated  Niauistre  v.  Vines 
S.  O.  Hussey  t.  Bickcrton 
Abated  Richards  r.  Commins 
S.  O.  Heaton  ▼.  Blair,  esons. 
Abated  Phillips  r.  Edwards 
S.  O.  Clougb  X.  Bond 

Attorney  General  t.  Laslett 

Powell  V.  Beitiss 

Woodforde  v,  Woodforde(2)^ 

Bowers  v.  Sherman ,/ar.£ft>#. 
and  costs 

Rawlingn  r.  Solomons 

Hill  V.  Stephcnsoi^ 

Gordon  V.  Hoblvy 

Fox  V.  Beedhnni 

Guuch  V.  Wilsun 

Barton  v.  Jayiie,  at  defCt  rt^' 

Shale  r,  Hodson 


4) 


< 


S.  O.  L.  C.  Swaint  r.  Prutt,  fuf 

dirs. 
Abated  Hurrell  r.  Tarn 
Abated  HnylarT.  Field 
Abated  Baiton  ▼.  Jayne 
L.C.  S.O.  \  Sharwood  r.  Maine 
to  amend  /  Kurze  ▼.  Sharwood 
S.  O.  Neate  v.  Pink 
S.  O.  L.  C.  Davison  t.  Cut!er,/tfr. 

dirs. 
Abated  L.  C.  Earl  of  Falmouth  v. 

Alderson 
Abated  L.'C.  Temple  t.  Duke  of 

Buckingham 
Abated  Breeze  t.  Hawker 
Alihted  Long  ▼.  Thomson 
S.  (>.  L.  C.  Mater  ▼.  Rumser 
V.  C.  Aft.  Tm.  Robson  t.  Noel 
S.  ().  Loftus  ▼.  Thomas,  eseons. 
Abated  Chatubers  v.  Green 
Abated  L.  C.  Wegg  v.  Ld.  Petre, 

at  refue»t  of  deft, 
S.  O.  L.  C.  Wartnaby  ▼.  Shuttle- 
worth 
Abated  Burnett  ▼.  Booth 
Abated  Willatts  ▼.  Marchant 

Abated  L.C  ^  J«nes  r.  RoberU 

(  Jones  ▼.  JonfS 
S.  O.  L.  C.  Langley  v.  Pisbi*r 

/  Kllis  V.  Attorney  Gen. 
S.O.  V.C.  ^    fur.  dirs,  if  costs 
to  amend  ^Pearse  t.   Robinson, 

C     &y  order 

C  Melvile   ▼.    Preston, 
S.O.  V.C.^       Etecon 

t  Melville  t.  Preston 
S.O.  V.C.  Houghton  v.  Houghton 
y  Q   J  HodKkiuson  v.  Walley 

*  i  Heath  v.  Hodgkinson 
S.O  V.  C.  Turner  v.  Trelawney 
Abated  L.C.  CHmpbell  ▼.  Fleming 
S.  O.  L.  C.  Wildes  r.  Daviet 
S.  O.  L.  C.  Swan  v.  Boirden 
S.  O.  to  r  Hunter  v.  Judd,  fur, 
presifnt  ^      dirs.  if  petn, 
ptn.V.C.  I  Ditto  T.  Ditto,  cause 
V.C.  Graves  v.  Burgess,  ai  defen- 
dant's request 
S.O.  V.C.  Attorney  Gen.  ▼.  Stont 
S  O  L  C  •}  Pearse  v.  Brooke 

I'    *  /  Ditto  v.  Bryan 
Abated  L.  C.  Hobby  v.  Collins 
Abated  L.C.  Brj'an  v.  Twigg,  exs. 
Abated  L.  C.  Emmott  v.  Brown- 

john 
Abated  L.  C.  Westover  v.  Foster 
AbHted  Nail  v.  Punter 
Abated  L.  C.  Boys  v.  Trapp 
L.C.  VVood  V.  Lam  birth,  exoMS,  4* 

fur,  dirs, 
L.(>.  Grant  v.  Hutchinson 
L.C.  Hulmev.  Uulme, /ar.  c/ira. 

and  costs 
S.O.  L.C.  Holmes  v.  UptoQ 
Lf-C.  Logan  v.  Baines 
Abated  L.C.  Crutcbleyv*  Gardner 
Abated  V.C.  Smith  v.  Poole 
yp    5Parryv.  Pugh 
^'^'  J  Parry  V.  Roberto 
V.C.  BaiUffii  of  Bridgnorth  v.  Col- 
lins 
V.C.  Child  V,  Knight 
V.C.  Brandon  v.  Budgen 
V.C.  Jones  v.r\Vinwood,/iir.cA'r». 
and  costs 


-J 
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f  Wastell  T.  Leslie 
VJC.    ^Ditto  V.  Carter 
Abated  ^Carter  v.  Leslie 
(Ditto  V.  Carter 
V.C.  Eedes  y.  Eedes,  2  cmuet 
V.C.  Smith  y.  Smith 

r  Jackson  v.  WooUey, /icr. 
V.C.  <      ffirs,  4"  costs 

I  Woolley  y.  Jackson,  cMute 
Abated  V.C.  Blathwayte  y.  Taylor 
V.C.  Johnson  v.  Child 
V.C.  Eyles  y.  Caulcutt 
V.C.  Hughes  y.  Cooks 
V.C.  S.O.G.  Butcher  y.  Jackson 
V.C.  Crosse  y.  Bedingford 
V.C.  Attorney  Gen.  y.  Glynn 
V.C.  Nicholson  y.  Horsey 
Abated  V.C.  Fullurood  y.  Dowding 
Abated  V.C.  Pelhatn  y.  Turner, «/ 

requesi  ofdefendmU 
V.C.  Burdett  y.  Spencer 
V.C.  Kunciman  y.  Still  well 
V.C.  Bannatyne  y.  Leader 
V.C.  Mann  y.  Boys 
V.C.  Thompson  y.  Day 
L.C.  Long  y.  Bush 
L.C.  Capron  y.  Sansum 
L.C.  Pearse  y.  Matthews 
L.C.  Brandon  y.  Budgen 
L.C.  Littlehales  y.  HoUis 
L.C.  Lee  y.  Ibbotsoa 
L.C.  Sellers  y.  Threlfall 
LX.  Rowlls  y.  Croft 
L.C.  Jones  y.  Jones 
L.C.  French  y.  French 
L.C.  Hall  y.  Cook 
L.C.  Brown  y.  Brown, /ar.  ilirs*  ^T 

COits 

L.C.  Moore  y.  Moore,  coroiu.  9f  do. 
L.C.  Freeman   y.  Moreley,  fur, 

din,  If  costs 
V.C.  Attorney  Gen.  y.   Mathie, 

exceptions  and  ditto 
V.C.  Jones  y.  Jones,  /kr.  dirt.  ^ 

costs 
V.C.  Waters  y.  Stephens,  ditto 
V.C.  Bainbridge  y.  Blair,/ttr.(/trf. 

mnd  costs 
V.C.  Burrows  y.  Venables,  ditto 
V.C.  Tritchley  y.  Williamson,  do, 
V.C.  Freeman  y.  Biers,  /ur.  dirs. 

and  costs 
V.C.  Trelawncy  y.  Roberts,  exons, 

and  ditto 
V.C.  Tatlock  y.  WellingSj/iw.  dirs. 

and  costs 
V.C.  Noel  y.  Hoare,  exceptions 
V.a  Sinkler  y.  Crotch,  ditto 
V.C.  Fletcher  y.  Northcote,  exons. 
V.C.  Melland  v.  Gray,  exceptions 
V.C.  Luckes  v.  Frost, /ar.  dirs.  ^ 

costs 
V.C.  Bamaby  y.  Filby 
V.C.  Runceman  y.  Stilwell,  fur, 

dirs.  ^  costs 
V.C.  Bartrnm  y.  Bartram 
V.C.  CoUett  y.  CoUett 
V.C.  Smith  y.  Pugh 
V.C.  Gwynne  y.  Lloyd, yJir.  dirs. 
V.C.  Hughes  y.  Rogers, /ur.  dirs, 

and  costs 
\rn   S  Ward  y.  Swift  7   .... 
^'^'  I  Ditto  y.  Lucas  J  *"" 
Mayor  of  Tenby  y.  Attorney  Gen. 
Jones  V.  Lowe, /ur.  dirs, 
Cotman  y»  Ortoa 


Thomas  y.  Jones 
Brunt  y.  Swindell,ytir.  dirs.  4*  cs. 
Johnson  y.  Reynolds 
Attorney  Gen.  y.  Cradock 
Williamson  y.  Blain,  2  causes 
Buckle  y.  Harris 
Jones  y.  Smith 
Webb  y.  Whitehead 
Towgood  y.  Andrews 
Hodgson  y.  Middleton 
Attorney  General  y.  Corporation 
of  Bridgewater 

S  Attorney  General  y.  West  > 
Ditto  y.  Palmer  i 

Hill  y.  Smith 

Jttuipson  y.  Pitchers 

Fry  y.  Fry 

Anderton  y.  Walker 

Pulsford  y.  Becham 

Taylord  y.  Earl  of  Harewood 

Gibbs  y,  Gregory 

Newman  y.  Howard 

Cop  pen  y.  Gray 

Jeve  y.  Maish 

Payne  y.  Bristol  and  Exeter  Rail- 
way 

Mai  pas  y.  Crawley 

Beaman  y.  Hewson 

Newell  y.  Hickinbothain 

Gray  y.  Mumbray 

Hay  ward  y.  Goodchild 

Moody  y.  Hebberd,  pauper 

Barrow  y.  Duke  of  Norfolk,  at 
defendants  request 

Maitland  y.  Bateman 

Bucknall  y.  WiUment,  fur  dirs. 
and  costs 

Boultoa  y.  Boulton,  ditto 

Utterton  y.  Robins,  exceptions 

Terrell   y.   Matthews,  exceptions 
and  ^further  directions 

Telford  y.  Kymer 

Webb  y.  Grace, /ur.  dirs.  ^  costs 

{Jones  y.  Chambers,  ditto 
Ditto  y.  Ditto,  cause  by  order 
Coape  y.  Forbes 
Chafey  y.  Serjeant 
Edwards  y.  Williams 
Drerer  y.  Dorien 
Guy  y.  Sharp 
Brundrett  y.  Jones 
Gibson  y.  Bent,eroiM.  ^/ur.  dirs. 
Sherwood  y.  Walker 
Newman  y.  Williams,  further  di- 
rections and  costs 
Joy  y.  Birch 
Hitchcock  y.  Clendinen 
Lane  y.  Durrant 
Cullingridge  y.  Cook 
Hastings  v.  Gage 
Morris  v.  Smith 
Preedy  v.  Baker 
Bamford  y.  Kershaw 
Ord  y.  Lyon    j 
Lyon  y.  Ord    \ 
Hodges  y.  Romilly 
Marke  y.  Locke 
Hgwley  y.  Edwards 
Attorney  General  y.  Wilson 
Ashbrook  y.  Brainbridgc 
Jenkins  y.  Cross 
Price  y.  Blackmore 
Jennens  y.  Jennens,  exceptions 
Foley  V.  Hill,  exceptions 
Earl  of  Falmouth  y.  Turner 
Bealy  y.  Curling 


Bu<thneH  y.  Bushnell 

Collins  y.  Presdee 

Gruggen  y.  Parke 

Hawksworth  y.  Brammall 

Beaumont  y.  Bitins 

Mighell  y.  Lashmar 

Hodgetts  y.  Lord 

Sowter  y.  Bowden 

V'emms  y.  Williams 

Hnbson  y.  Page 

Dutton  y.  Hashun 

Owen  y.  Dickenson 

Lowe  y.  Pennington 

Costa  y.  Albertazzi 

Palmer  y.  Thatcher 

Smith  y.  Dannah 

Eyans  y.  Jones 

Attorney  General  r.  Mathie,  at 
request  of  defendant 

Vist.  Ashbrooke  v.  Brainbridge 

London  and  Birmini^ham  Rail- 
way Company  y.  Winter 

Benson  y.  Elmhirst 

Corsbie  y.  Free 

Biidd  y.  Grundy 

Prince  y.  Bird 

Heale  y.  Heale,  3  causes 

Beresford  y.  Bbbop  of  Armagh, 
exceptions 

Jennens  y.  Jennens,  exertions 

Creswick  y.  Antrobua, /MrrAer  di^ 
rections  and  costs 

Parker  y.  Vernoor 

Mills  y.  Hudson,  ed  d^'s.  request 

Halliday  y.  Best, /ur.  dirs, 

Turnor  y.  Turnor 

Richards  y.  Earl  Macclesfield,  er- 
ceptions 

Gregory  y.  Cresswell 

Countess  Bridgewater  y.  Vardley 

Cobbe  y.  Lowe 

Allen  y.  Rogers 

Loader  y.  Lawrence 

Marquis  Bute  y.  Thompson 

Jefferys  y.  Jefferys 

Dangerfield  y.  Eyans 

Brown  y.  Thorpe 

Cole  y.  Dayey 

Attorney  General  y.  Bosanquet 

Heurteloup  y.  Biggs 

Waters  y.  Waters 

Elliott  y.  Reynolds 

Coster  y.  Ward 

Cogger  y.  Byers 

Horsenell  y.  Taylor 

Thompson  y.  Seale 

Goldsmid  y.  Drewe 

Knowlys  y.  Madocks 

Hartley  y.  Reynolds 

Mackereth  y.  Dunn 

Prentice  y.  Phillips 

Protheroe  y.  Protheroc 

Holland  y.  Gwynne 

Vickers  y.  Hard  wick 

Ward  y.  Alsager 

Ward  y.  Ward 

Raxworthy  y.  Raxworthy 

Eyans  y.  James 

Martin  y.  Whichelo    ' 

Morse  y.  Tucker 

Sandys  y.  Long,  at  deft.* s  request 

Attorney  Gen.  y.  Salter's  Co. 

Cropper  v.  Crosby 

Hawley  y.  Powell 

Inglis  V.  Forbes,  excejttians 

Sw9.m  y.  Pratt 
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Dorrien  y.  Drirer,  txeeptioiM  and 

Jurther  directions 
Browne  ▼.  Browne, /ur/A«r  flbVer- 

tiong  and  petiiiom 
Thompson  ▼.  Blades 
S  Crighton  ▼.  Blink  ) 
}  Ross  T.  Ross  j 

Erans  t.  WilliAros,/ur.  dirs,  Sf  e», 
Alexander  v.  Foster,  excepHons 
Baldwin  ▼.  Rogers, /ur/Aer  fimc- 

tions  and  costs 
Danks  v.  Hanks,  exceptions 
Aylett  V.  Hedingliam 
Weston  V.  Peache 
Webster  v.  Jenner 
Attorney  General  y.  Irby,  further 

directions  and  ct-tts 
Eckley  r,  Pheysey 
Soares  v.  Gower 
Brocklebank  y.  Pallister 
Wilkins  y.  Stevens,  7  causes,  Jur'- 

ther  directions 
Cragg  y.  Gordon 
Eyans  y.  Parry 
Moore  y.  Gould 
Milroy  y.  Hodges 
Abated  Terrington  y.  Pearson 
Fellowes  y.  Payne 
Elworthy  y.  Billing 
Cooper  V.  Dnrrant 
Norcutt  y.  Dodd 
Edgar  y.  Milbtirn 
Corbett  y.  Basnett 
Robinson  y.  Addison 
Jones  y.  Curlewis 
Stephens  y.  Lawry 
Day  is  y.  Grey 
Pamell  y.  Hand 
Batt  y.  Anns 
Taylor  y.  Thompson 
Watson  y.  Labrey 
Stephenson  y.  Bridger 
Cockburn  y.  Sherman 
Abated  Tulloch  y.  Hartley,  at  de- 

fendatWs  request 
Naylor  y.  Lackington 
Att.  Gen.  y.  Haberdasher's  Co. 
Franklin  y.  Drake 
Stammers  y.  Halliby 
Miller  y.  Guardians  of  Easthamp- 

stead  Union 
Nortbwood  y.  Scrase,  further  di- 
rections and  costs 
Peyton  y.  Hnghes, /ur.  dirs,  Sfcs, 
LfOndon  and  Greenwich  Railway 

Company  y.  Goodchild,  exons. 
Montgomery  y.  Calland, /ur/Arr 

directions  and  costs 
Potts  y.  Pinnegar 
Poole  y.  Allen 
Buckell  y.  Hanlley 
Trulock  y.  Robey 
<  Joliffe  y.  Hector,  exceptions 
J  Ditto  y.  Ditto,  yitr.  dirs. 
Attorney  General  y.  Slaughter 
Kebell  y.  PhiIpot,/kr.  </ir<.  ^  cs, 
Warner  y.  Gomme 
Clayton  y.  Hargreave 
Ridehalgh  y.  Burnley 
llorne  y  White 
Bartlett  y.  Coleman 
fLlyesey  y.  Livesey,    6  causes 
<      /uthir  directions 
(,  Ditto  y.  Ditto,  6  causes  by  order 
Hopkinson  v.  Bagster,  exceptions  I 
Rubiuson  v.  Rosher 


Henslowe  y.  Lambert 

BroadhuTSt  v.  Balgny 

Abated  Bridge  y.  Yates,  further 
directions  and  costs 

Ditto  Ditto  y.  Ditto,  ditto 

Thornton  y.  Hinge,/ttr.  dirs,  Sfcs. 

Alder  y.  Curry 

Uryden  y.  Welford  ' 

Cresswell  y.  Balfour 

Higginsy.  Higgins 

Connop  y.  Hayward 

Graves  y.  Hicks, /ur.i/iVf.  ^  costs. 

Morgan  y.  Nasmith,  further  di" 
rections  and  costs 

Moore  y.  Moore,  ditto 

Blundell  y.  Gladstone,  exceptions. 

Shuttleworth  y.  Greaves,  further 
directions  and  costs 

Attorney  General  y.  Brandreth 

King  v.  Fleming 

Jarman  alias  Jerman  v.  Jones 

Furnival  v.  Foulkes 

Gray  v.  Davis 

Wyndham  now  Earl  of  Egremont 
y.  Young 

Bniin  v.  Knott 

Jackson  v.  Mifield 

Wilson  v.  Wilson  and  Williams 

Hart  v.  Hart 

Devenport  v.  Coltman 

Neesom  v.  Clarkson 

Bowser  v.  Colby 

Tomlin  y.  Tomliu 

Hasbold  v.  Cumine 

Franklin  v.  Nicholl 

Davies  v.  Powell 

Lake  v.  Russell  and  others 

Bannister  v.  Daviea 

Blacket  v.  Maude 

Gray  v.  Gray 

Mc  Intosh  v.  Watson 

Craddock  v.  Greenway 

Lyall  y.  Dodd 

Jones  V.  Smith 

Preston  v.  Kendall 

Pett  v.  Goodford 

Buckworth  v.  Dashwood 

Owen  V.  Williams 

Llovd  v.  Wait 

Bennett  v.  Pearce 

Rand  v.  Mc  Mabon 

Carr  (pauper)  y.  Barker 

Dyball  v.  Bell 

Winkworth  v.  Marriott 

Irving  y.  Elliott 

Wilkinson  v.  Popplewell,  further 
directions  and  costs 

L.C.  Richardson  y<  Pierson,  ditto 

Bingham  v.  Hallam,  ditto 

S.O,  Norman  v.  Baldry,  ditto 

Avarne  v.  Brown,  exceptions 

Cormouls  v.  Mole 

Gedge  v.  Thome,  further  direc- 
tions and  costs 
Phillips  V.  Hayward 
Jeffreys  v.   Hughes,  further  di' 
rections  and  costs 

Attorney  General  v.  Hill 

Hare  v.  Cartridge, /wr.  dirs,  ^  cs. 

King  v.  Croome 

Attorney  General  v.  Pratt,  at  re- 
quest of  defendant 
Hall  v.  Deacon, /ur.  din,  ^  costs 
Ley  y.  Ley,  ditto  esmu.  andpetn, 
Harris  y.  Lapworth,  further  di' 
rectunu  and  costs 


Saxby  v.  StLxhy.fur,  dirs,  8^  petn, 

Moses  y.  James 

Doo    v.   London    and   Croydon 

Railway  Company 
Windsor  v.  Windsor,  further  di- 
rections and  costs 
Witherden  v.  Witherden 
Godden  v.  Crowhurst 
Atkins  v.  Hatton,  fur.  dirs,  S^  cs, 
Brydges  v.  Branfiill 
Barlow  y.  Lord,  fur.  dirs.  S^  costs 
Bryan  v.  Kinder 
Lee  y.  Joue8,yttr.  dirs.  and  costs 
Barrodaile  v.  March 
Gething  v.  Vigurs 
hyw  v.  Kingdon 
Abraham  v.  Holdemess 
Smith  y.  Stovin 
Matchitt  y.  Palmer 
Sutton  v.  Maw 
Nedby  v.  Nedby 
Milbank  v.  Stevens 
Neale  v.  Dell 
Griffiths  v.  Griffiths 
Smith  y.  Wilcoxon 
Ditto  v.  Thompson 
Walker  v.  Thomaaon 
Miller  v.  Gow 
Cort  v.  Winder 
Clark  y.  WUmot 
Stubbs  y.  Lister 
Burridge  v.  Rowe 
Simon  v.  Topham 
Davies  v.  Davies 
Whibley  v.  Hebb 
Osborne  v.  Harvey 
Helsham  v.  Langley 
Lodge  v.  Nicholson 
Nash  y.  Elsley 
%  Townshend  v.  Fielden 
(  Lloyd  V.  Ditto 
Nicklin  v.  Dunning 
Boulter  v.  Boulter 
Bastin  v.  Bastin 
Bluudell  v.  Blundell 
Clayton  v.  Lord  Nugent 
Ward  v.  Price 
Ryan  y.  Daniel 
Veitch  y.  Irving 
Taylor  v.  Clark 
Douglas  y.  Kierman 
Swindell  v.  Wright,y¥r.  dirs,  ^  cs. 
Swindell  y.  Swindell,  ditto 
Duncombe  v.  Davies,  exceptions 
Sawyer  v.  Birchmore,/i<r/A«r  «/i- 

reetions  and  costs 
Abated,  Stone  v.  Matthews,  excep- 
tions and  ditto 
Tylee  v.  Stace,  exceptions 
Duncombe  v.  Davis,  ditto 
Pen  fold  y.  Giles,  ditto 
Cwing  v.  Trecothick,  exceptions 
Sharp  v.  Manson 
Taverner  v.  Day,  fur.  dirs,  Sf  costs 
De  St.  Cyr  v.  Commissioners  of 

Requests  in  Ireland 
Knapp  v.  Woodward,  further  di- 
rections and  costs 
Walker  v.  JelTerys 
Powell  v.  Calloway 
Moore  v.  Moore 
Frith  v.  Frith 

Mens  v.  Bell,/i<r,  dirs.  Sf  costs 
Senior  v.  Wilks, /ur.  dirs,  Sf  costs 
Danks  v.  Danks 
Tyrer  v.  Moor 
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Cocks  T.  Edwards 

Mac  Combie  r.  Cook,  ^ther  dV- 
reetimu  mud  casta 

Whittaker  ▼.  Wright 

Bartun  ▼.  Curlewis 

East  India  Co.  t.  Coopers  Co. 

Elsam  T.  Hall 

SUgir  r,  Owen 

Fewster  r.  Turner 

Holt  V.  Horner 

Hadfield  t.  Cnllingworth 

Thomas  r.  Mav 

Blukesley  t.  Whieldon 

Harrison  r.  Child 

Browne  ▼.  Smith 

Cooper  y.  Fisher 

Hodges  V.  Daly 

Short,  Penney  r.  Todd 

St.  John's  Collrga,  Oxford  t.  Car- 
ter 

Dowly  V,  Wenfield 

Playfair  v.  Binniogham  and  Brit* 
tol  and  I'bames  Junction  Rail- 
way Cumpamy 

Chislett  r.  East 

King  V.  Eming 

Cell  V.  Smith 

Lindsey  v.  Godmond 

Hock  T.  Silvester 

Tliwaites  ▼.  Robinson 

Duncan  r.  Campbell 

Lovell  V.  Tomes 

Coalsting  v.  Coulsting 

Curtis  r.  Mason 

Allen  ▼.  Chnlfers 

Page  ▼.  Hilton 

Shapland  ▼.  Shopland 

3d  Nor.,  Wnrd  r.  Nash,  escfp" 
tifnx^  two  sets 

Rundell  r.  Lord  Riytrt,  e9crp^iimt 

Rolfe  ▼.  Wilson 


Bowes  T.  Pemie 

Lewis  r.  Lewis 

Savill  T.  Sartll 

Morgan  v.  Hay  ward 

Ward  ▼.  Pomfret./itr.  tHn,  4"  c«. 

3d  Nor.  Mots  r.  Baldock,  t&.to 

Hunsley  v.  Holder,  ai  drjfs  rni. 

6th  Nov.  Ward  r.  Firmio»  fwrther 

direetkms  mui  costs 
Webb  V.  Clarke 
Groom  ▼.  D'EgvlDe 
Conduit  v.  Soane,  cjrsiu.  two  sHs 
Smith  ▼.  Mackie 
LC.  Everett  v.  Wearrr,  espceptioms 

tnul  petiti&m 
Bn(ev.Stuart,«/o.««/o  insnfieiauy 
Attorney  General  ▼.  Field 
Booth  ▼.  Lightfoot 
Wiihrtt  V.  Blaadford 
Lloyd  V.  Jones, /irr.  dirs.  Sf  costs 
Christian  r.  Taylor,  fseeenttons 
Cochrane  v.  Robinson,  ditto 
SO.  Clarke  v.  Lubbock 
Jones  V.  James,  fur.  dirs.  and  costs 
Taylor  r.  Rundell,  esceptioiu  fvr 

insHfficitncy 
Barker  r.  Barker,/tcr.  dirs.  if  cs. 
Winder  ▼.  Kersbawe 
Cole  y.  Hall 
Fletcher  t.  Northcote,ejvc€pris»ff 

i  Davis  V.  B(*avan  > 
Wright  v.NorrisS 

New  Causes, 

Carew  v.  Macnamara 
Snlisbury  v.  Morrice 
Thoroeycroft  v.  Crockett 
Hoare  v.  Hornby 
Johnson  v.  Cameron 
fiunsoQ  T.  Dyke 


Seawin  v.  Seawin 
Alexander  v.  Clarke 
Jellicoe  v.  Price 
Slavers  v.  Barnard 
Brocklebank  v.  Nortbgreai 
freeze  V.  English 
Brickwell  v.  Tomes 
Hnntv.  Thackrah 
Bevir  v.  Rice 
Boys  V.  Trapp 
Coningham  v.  Reaucfaamp 
Smith  V.  Spencer 
Henfrey  v.  Hennoa 
Perkins  v.  Braoley 
Wood  V.  Lewis 
Goode  V.  Monran 
Matthews  V.  Matthews 
Clamp  V.  Clarke 
Ridley  v.  Lashmar 
Ireland  v.  Cox 
Prendergast  v.  Tiirton 
Monk  V.  Earl  Taokerv-illc 
Stephens  v.  Lord,  mi  defies, 
Allwright  T.  Giles 
St.  John  V.  MacnaiaarB 
Turton  v.  Jones 
Ibbetson  r.  Selwin 
Iblietson  v.  Fenton 

S  Howell  V.  T)'ler  }  at  defendants 
Ditto  r.  Ditto     S      tcfmosi 
Short,  Ellis  v.  Ellis 
Reevor  v.  Partridge 
Green  v.  Green 

Lloyd  V.  Mason ,ykr.  dies,  if  costs 
Stillwell  V.  Mellersb,  trttto 
Roberts  v.  Thomas,  ditto 
Tulloch  T.  Simpson,  cjnms.^petn, 
He^lop  V.  Bank  of  EnjcUDd./cr- 

ther  Hirectitnu  and  costs 
ShI ridge  v.  Tutton./Wr.  ilirs.  Sfct. 
Milue  v.  Bartlett,  ditto 


Horn. 


SUndinsr  in  the  printed  Book  for  Hearing  at  the  commencement i 
of  Trinity  Term,  1840 / 

Abated  and  Adjourned  Matters  brought  httAn  into  the  Paper  during -i 
Trinity  Term  and  the  Sittings  afterwards       .        .         .         .* 

Set  down  after  the  printing  of  the  Cause  Book  and  before  tbe<» 
Closing  of  the  Sittings. / 

Matters  in  Consent  Book. 

Total 

Heard  and  disposed  of,  or  removed  from  the  General  Paper  :— 

A*  Short  Causes 

In  the  Regular  Paper      .... 
htruck  Out  or  Compromised   .        • 
Become  Abated  or  Defective  . 
Adjourned  at  the  Request  of  Parties 

Heard  and  Disposed  of  froa  Consent  Book 

Totd 

Remaining  In  Arrear  at  the  Close  of  the  Sittings  (8th  August) 
Set  down  since  the  Close  of  the  Sittings  up  to  the  present  time  TlOth' 
October,  1840).     .        .        ...        f       .        .. 

Total  notr'Tor  Hearinff 

•""  '     "     ■  I-  -  I    -   <       r_ 
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67 
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Plrat  and  Denuarrert, 
Cbttdwtck  T.  Broad  wood,  plea 
Lytbgoe  r.  Watson,  demurrer  of  defendant  "West 
•rd  Wife 

Lythgoe  r.  Watson,  demurrer  ofdefindaM  Gotham 

abated  CauMes, 

Petty  y.  Lonsdale-^fMfty  1»  1840)* 

Cauan  which  have  been  called  on  fnr  hearing  and  ad- 
journed ai  the  refmeai  tf  parties  till  after  the  fint 
day  of  Causes  in  JUiihaeimas  Term. 

Attornej-Grn.  t.  Sonth  Sea  Comp.— ^r(y«  till  Ist 

Caoae  dnf  after  2nd  Seal  Hilary  Term. 
Gibbs  V.  Rowes— to  come  on  with  SDpplementa]  bill 
Attorney-Gen.  r.   Master  of   Duliricn  Collefe-- 
(April  20,  1838j«— Day  tobe  fxed  by  Attorneys 
General  ' 

Atti.rney-Gen.  t.  Bayly^ac^*.  till  Ut  Canse  day 
after  Tirm.  ' 

Bater  ▼.  Webber— /«r.  dir,  and  mwI»— ai^\  till  ist 
Caase  day  after  Hilary  Term 

Knight  ▼.  Frfimpton—adj,  till  Hilary  Term 

Millar  r.  Craig— a^'.  till  ist  Cause  day  after  Term 

Monday  2d  November— First  Day  op  Term. 

3Jotions. 
Tuesday,  the  3d. 

Cause*  which  have  been  called  on  for  hearing,  and 
adjourned  at  request  of  parties  tiff  the  Ut  dap  of 
(Causes  in  Michaelmai  Term. 

AVarsop  ▼.  Scrimshair 

Wilson  V.  Mead 

Wormald  r.  Mackintoah,  two  cauiet,^.  dirs.  and 

costs 

Raikes  T.  Boulton,/io-.  dirs,  and  eostx 

Walker  v.  Earl  of  Abingdon, /J/r.  dirs,  and  eoUa 

Attorney-Gen.  v.  Brettinghani, /^arl  heard 

Bon  I  ting  r.  Sewell,  part  heard 

Suckermore  ▼.  Dimes 

Artis  ▼.  Artts 

Shepherd  v,  Morris 

Crosswell  ▼.  Lord  Kensington 

Causea  not  hitherto  called  on  for  hearings  and 
maining  to  be  heard, 

Partington  v.  Bail  lie 

Baker  v.  Harwood 

Western  r.  Williams,  fur.  dire,  and  caste 

Lane  r.  Hardwicke 

Barton  r.  Chambers 

Ellis  r.  Griffiths— Ditto  v.  Cams 

Wilkins  v.  Stevens,  four  causes— Ditto  r.  Comwell, 

two  catiscs— Ditto  v.  Hawkins,  exceptions 
Wild  V.  Hardy  ^ 

Farrow  v.  Reece 

Attorney-Gen.  v.Wimborn  Minster  Grammar  school 
Pritchard  r.  Foulkes— Ditto  r.  Gladstones-Ditto 

▼   Williams 
Cothnrov.  West,  exceptions—set  down  Mar.  16. 
Radburn  v.  Jtrvis—Ditto  v.   Brundrett— Hare  t. 

Hill,  exons.fw.  tiirs.  and  costs — set  down  Mar.  16. 
Paiill  r.  PhiiII— (April  24.) 
Flower  v.  Hortopp— (April  24.) 
}<halcross  v.  Wright— (April  25.) 
Chichester  r.  Hunter— (April  25.) 
Townley  v.  Deare— (April  2h.) 
Willson  y.  Leonard— (April  25.) 
Synge  T,  Giles— (April  27.) 
Prodon  r.  Kiiiton — (April  27.) 
Ba||U>n  V.  Bkknell— AprU30.) 

•  The  dates  within  parenthesis  indicate  the  days 
when  Subpesoa  notes  itturaAbie. 


Altomey-Gen.  ▼.  Moises— Ditto  ▼.  MorUmor— 

(May  L) 
Attorney-Gen.  v.  Cotton— (May  1.) 
Attorney-Gen.  v.  Whitcroan— (May  L) 
Langhurne  ▼.  Waine— (May  L) 
Filder  v.  Bellingham— (May  L) 
Attorney-Gen.  Hanson 
Watson  X.  Nixon— (May  4.) 
Penfuld  V.  Giles— Ditto  v.  Penfold— Ditto  ▼.  Giles, 

exceptions t  Set  down  April  15. 
Foster  v.  Rayner— Set  down  April  15 
Coiville  ▼.  Middleton— Ditto  v.  Broke— yiir.  dUrs.  if 

cwi*— set  down  April  15 
Rolierts  r.  Kelly— Aur.  dirs,  ^  casts -^  Set  down 

April  23 
Brocket  v.  Ker— set  down  April  27 
Lodge  V.  Robins — fur.  dirs.  and  ra#/«— set  down 

April  30 
Miodrin  r.  Nance — Meyrick  t.  Ditto,  2  causes— 

fnr.  dire,  and  costs — set  down  May  4 
Short— Me  Keniia  v.  Everitt— set  down  May  8 
W«)od  T.  Hitchings-*e«on«  to  answer  of  deft.se% 

down  May  9 
Cotterell  r.  .Simons— /kr.  dirs.  and  coste^wct  down 

May  13 
Wood  r.  Hitchings^eAviu.  to  answer  of  d^.  Cor^ 

poratiim  of  Glosler — set  down  Mnv  14 
De  Beil  r.  Thonipt^on— (May  30,  1840) 
Henderson  v.  Constabie — (May  30) 
Carpenter  v.  Bignell— (May  30) 
Staples  V.  Browne — (May  30) 
Allen  V.  Martin— (May  30) 
Wise  V.  Steer — (June  1) 
Holford  V.  Pbipps — (June  1) 
Mayor,  Aldermen,  &  Burgesses  of  the  Borough  of 

Arundell  v.  Holmes  — (June  1) 
Peter  r.  Radcliflfe — (June  1) 
Crosby  v.  Church — (June  2) 
Evans  v.  John — (June  2) 
Steadman  v.  Morgan-*(June  2) 
Relfe  V.  Norsey — (June  2) 
Seamer  v.  Pope —  (June  3) 
Wiggins  V.  Lord — (June  3) 
Beckett  v.  Thornton — (June  3} 
Day  V.  Peasgood — (June  3) 
Mayer  v.  Townsend — (June  16) 
Metcalfe  v.  Parrington — Ditto  v.  Jefferson — fkr. 

dirs.  and  costs — set  down  May  29 
Wrench  v.  Jutting— ;/kr.  dir:  and  costs — set  down 

June  2 
Sturge  V.  Dtmsdale—  Ditto  r.  Harford— Ditto  v. 

Challacombe— /nr.  dirs.  Sf  c#.— set  down  June  2 
James  v.  James — (June  22) 
Mackenzie  v.  Mackenzie — (July  1) 
Dibits  V.  Goren—fur.  dirs,  Sc  <*'• — set  down  June  12 
Fyler  v.  Fyler — set  down  June  13 
Hood  V.Phillips— (July  6} 
Shawe  v.'  Richards— (July  8) 
Knowles  v.  Wilks— /kr.  dirs.  ^^  cM/s^-set  down 

Jnne  18 
Cook  V.  Fr)er— 'Jnly  9) 

Earl  of  Clarendon  ▼.  Cope-^Ditto  ▼.  Ditto — Coun- 
tess of  Clarendon  r.  Ditto—^r.  dirs.  and  ctats — 

set  down  June  24 
Scott  V.  Milne— (July  10) 
Armstrong  v.  Ashnese — fur,  dire,  and  costs — set 

down  June  26 
Sidcbotham  v.  Barrington— ejwm.  Sf  fur,  dirs.  and 

co«/A— set  down  June  30 
Davenport  v.  Charles  worth — rehearing  ^%ei  down 

July  2 
Nelson  v.  Ponsford— e.rc<;p/ionj — July  2 
Stephenson  v.  Dowson — exons  and  fur.  dirs,  and 

costs — set  down  J  u]y  8 
Price  r.  Banghbam^Ditto  r.  Leather  Sellers  Co 
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Ditto  T.  Hclyer — Ditto  r.  Price— /^r.  dirs.  ami 

cost* — ^set  down  July  11 
Bonser  v.  Cox — ejeotu.  and  /^r.  dirs.  and  rM/«— set 

down  July  13 
Swallow  ▼.  Lee — fur.  dirt,  and  costs— wet  down 

July  21 
Pidsley  v.  Mann — Ditto  v.  Strugis— /ur.  dirs.  and 

costs — set  down  July  25 
Meeten  ▼.  Duke,  3  causts^^fwr.  dirs,  and  costs — 

set  down  July  25 
Eade  v.  Blake— Ditto  r.  Collins— Ditto  t.  Eade, 

2  causes — Ditto  r.  Hailand — Ditto  v.  Blake — 

Ditto  V.  Reynolds — escrpiiom — set  down  July  29 
Pochin  V.  Fochia— fur.  dirs.  and  costs — set  down 

July  30 
Short — Greenwood  v.  Evans,  2  causes^ fur.  dirs. 

and  costs — set  down  Aug.  3 
Short,  KilHckv.  Hmt\^,  further  directions  and  costs. 

•^set  down  August  5 
Attorney  General  v.  Fletcher — Ditto  t.  Lansberry 

Ditto  V.  Parry— :/«r.  dxrs.  tf  cs — s.  d.  Aug.  5 

Heathom  v,  Ayerst— /Ur.  dirs.  Sf  es. — s.  d.  Aug.  5 
Mousley  v.  Carr — Ditto  v.  Littlefear— /«r/A«fr  di- 

reciions  and  costs — set  down  August  6 
Needham  v.  Smith — Ditto  v.  Ditto— JUrther  direc' 

turns  and  costs — set  down  August  VJ 
Salt  V.  Chattoway — Ditto  ▼.  Salt— ytirM<r  direc- 
tions mnd  costs — set  down  August  20 

New  Causes 

Tuesday  3d.  November. 

Mills  ▼.  Hill 
Adnam  v.  Cole 
Angi'll  V.  Every 

Griffiths  V.  ^van,  otherwise  Evans 
Evesham  Union  Guardian  of  the  Poor  v. 
Smith 

Wednesday  4th  November. 

Hayward  v.  Hayward 

Holmes  v.  Heenkin 

Attorney  General  v.  Mayor  of  Chesterfield 

Bovil  V.  Cordery 

Wedgwood  v.  Adams 

Baynes  v.  Flight 

Thursday  5th  November. 

Attorney  General  v.  Birch 
De  Weever  v.  Rochfort 
Welford  v.  Stainthorpe 
Jackson  v.  Cocker 

Friday  6th  November. 

The  Registrar's  Day, 

Page  V.  Adam 
Ellis  V.  Maxwell 
Smith  V.  Wyatt 
Singleton  v.  Webster 
Sanders  v.  Benson 

Saturday  7th  November. 

The  Master  of  the  Rolls  Day, 

Att  Gen.  v.  Drapers'  Co.,  Kenrick's  Charity 

Attorney  General  v.  Randle 

Attorney  General  v.  Isles 

Att.  Gen.  v.  Christ's  Hospital ,  London 

Salt  V.  Salt 

Ditto  V.  Aldington 

Ditto  V.  Salt 


I 


THE  EDITOR'S  LETTER  BOX. 

T.  J.  is  informed  that  no  fees  are  payable  t  • 
the  Judge's  Clerks  upon  entering  in  the  buoL 
kept  for  the  purpose  at  the  Judge's  chamt^ers, 
notice  of  intention  to  apply  for  admissioa. 

The  inquiry  regarding  the  Lectures  ai  the 
Incorporated  Law  Society  should  be  made  a: 
the  Hall  of  the  Society. 
^  ITie  Letters  of  "  Werrington ;"  P.O.;  "A 
Subscriber  from  the  commencement ;"  A;'  aa<i 
"  A  Subscriber,"  have  been  received. 

We  cannot  approve  of  the  remedy  prv>po5«d 
by  "  A  Sufferer"  from  the  too  ready  compli- 
ance with  the  "Instructions  to  abuse  the  oppf>- 
site  Attorney."  The  grievance  should  be  re- 
sisted  by  immediate  remonstance,  and  though 
the  Judge  might  object,  some  firood  cff«i 
would  be  produced. 

A  correspondent  observes  that  the  revi^n  of 
the  lists  of  voters  under  the  2  W.  4,  c.  45, 
commonly    called   the  Reform  Act,  *is   now 
nearly  completed,  and  the  decisions  by  the  va- 
rious barristers  in  the  different  counties  and 
boroughs    in    England,    have    in     many    in- 
stances   been    completely    at   variance    with 
what  they  were  last  year,  not  only  upon  mi- 
nor points,  but  with  reference  more  particu- 
larly to  rating,  paying  of  rates,  occupancy,  and 
tenancy;   and  as  there  is  no  complete  collec- 
tion of  the  decisions  of  the  barristers    pub- 
lished,   even    to    the    close    of   last     year's 
revision,  and  as  there  is  a  probability  that  the 
decisions  by  the  revising  barristers  this  year 
may  be  some  guide  for  the  future,  he  suffge^ti 
the  publication,  by  some  competent  legaf  wo- 
tleman,  in  a  cheap  form,  of  all  the  important 
cases  which  have  been  brought  before  them 
during  the  present  year,  together  with  their 
decisions,  which,  he  says,  would  meet  with  the 
approbation  of  the  profession,  and  amply  re- 
pay  the  expence  of  compilation  and  publica- 
tion. 

We  hope  to  insert  a  report  of  the  proceed- 
ings of  the  United  Law.Clerks»  Society  in  our 
next  number. 

"Aliquis,"  a  correspondent  in  the  last  week*' 
number,  is  informed,  that  Lant,  not  lAtmh  v. 
Pearce,  1  W.  W.  &  H.  271,  has  not  over-ruled 
the  earlier  cases  of  BentUy  v.  Gray,  N.  &  M. 
719;   and  Barnes  v.  Hoe,  4  Bing.  N.  C.  73/; 
as  m  these  two  cases  a  further  sum  only  was 
the   subject  of  the  transfer ;  and  in  Lant  v. 
Ptarce,  there  was  hoth  9. further  sum  and  9k  fur- 
ther security,  and  hence  the  obvious  distinction 
m  the  cases :  by  the  foregoing  decisions,  it  i* 
now  settled  that  where  there  is  a  further  ad- 
vance  of  money  without  additional  security  as 
in  Benlley  v.  Gray,  and  Barnes  y.  Roe,  the 
ad  valorem  duty  alone  is  sufficient;  but  where, 
as  in  Lant  v.  Pearce,  there  is  both  a  further 
sum  and  a  further  security,  then  a  deed  stamp, 
vnth  Its  progressive  duty,  is  required,  in  addition 
to  the  ad  valorem  duty. 

The  Common  Law  Cause  List  will  be  giveifin 
th&  next  number. 


®tie  H^gal  0bi$t^tv. 


SATURDAY,  OCTOBER  31,  1840. 


.»•  Quod  mft^s  Hd  Nd8 


Pertinetr  etoescire  miilDroeit|  agiUinns. 


HORAT. 


THE  ACTS  OF  THE  LAST  SESSION. 
3,&3&4ViCT. 


Wb  have  already  laid  before  our  readers,  as 
sooQ  as  they  appeared,  almost  all  the  acts  of 
the  last  session,  which  are  likely  to  be  useful 
or  Interesting  to  them.  We  now  propose  to 
review  them,  and  to  endeavour  to  state  their 
exact  eflect  on  the  existing  law.  None  of 
them  are  of  paramount  importance,  but  it  will 
be  seen  that  they  alter  the  law  in  various  ways, 
and  they  should  be  made  familiar  to  all. 

The  first  aot  of  any  in>portance  is  3  Yict.  c.  9, 
'*  an  act  to  give  summary  protection  to  persons 
employed  in  the  publication  of  parliamentary 
papers,*'  printed  finte,  p.  6,  causa  ieterrima  belli, 
to  pass  which,  parliament  was  assembled  one 
fortnight  earlier  than  usual,  and  In  the  passing 
of  which  no  little  commotion,  in  city  and  com- 
mon hall,  took  place.  It  is,  however,  now  the 
law  of  the  land,  and  has  been  effectual  for  its 
purpose,  for  we  hear  no  more  of  Stockdales 
or  Polacks ;  and  it  has  vindicated  the  medium 
course  pursued  by  the  large  majority  of  the 
House  of  Commons  who  passed  the  bill ;  for  on 
the  one  hand,  we  hear  of  no  libels  published  by 
the  authority  of  parliament^  and  on  the  other, 
we  find  no  fresh  martyrs  to  the  cause,  willing 
to  encounter  the  perils  of  the  Serjeant  at  Arms. 
Under  this  act  all  proceedings,  criminal  or  civil, 
against  any  person  for  the  publication  of  "  any 
report,  paper,  votes  or  proceedinj^s,  by  or  under 
the  authority  of  parliament,  shall  be  stayed 
upon  bringing  before  the  court  in  which  such 
proceedings  shall  be  commenced,  a  certificate 
of  the  Chancellor,  Speaker,  x)r  Clerk  of  either 
House  of  Parliament,  and  affidavit  to  the  effect 
that  such  publication  is  by  order  of  either 
House  of  Parliament  (s.  1).  Proceedings 
shall  also  be  stayed  when  commenced  in  re- 
spect of  a  copy  of  an  authenticated  report ;  and 
by  8.  3,  in  proceedings  for  printing  any  extract 
or  abstract  of  any  such  report  it  may  be  shewn 
that  such  extract  was  made  bond  fide  (s.  3). 

The  next  act  of  importance  is  ch.  15,  an  act 
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to  explain  and  amend  the  Tithe.  Acts,  printed 
ante,  pp.  1 15, 132, 182 ;  and  on  this  we  may  ob- 
serve, that  a  new  body  of  law  is  f^t  growing  up, 
—tithe  commutation  law,  in  lieu  of  tithe  law. 
This  chiefly  springs  out  of  the  working  of  the 
original  act,  and  it  was  impossible  that  so  great 
a  change  affecting  so  large  a  mass  of  property, 
could  be  carried  into  operation  without  many 
points  arising  which  could  not  be  contemplated 
or  provided  for.  The  present  «ct  deals  with 
some  of  these,  and  we  look  forward  to  an 
annual  act  of  the  same  kind. 

The  next  act  which  we  shall  notice  is  ch.  52, 
which  provides  for  the  administration  of  the 
government  in  case  the  crown  should  de- 
scend to  any  issue  of  Her  Majesty,  while 
such  issue  should  be  under  the  age  of  eighteen. 
Prince  Albert  having  been  duly  naturalised  by 
cc.  I  &  2,  is,  by  this  chapter,  to  be  entrusted 
with  the  guardianship  of  such  issue  until 
such  issue  shall  attain  the  age  of  eighteen, 
and  until  such  time  shall  have  full  power 
and  authority  under  the  title  of  Regent  to 
exercise  the  royal  power  and  government  of 
this  realm;  and  by  s.  4,  the  king  or  queen  is 
not  to  marry  under  eighteen,  without  the  con- 
sent of  the  regent  and  both  Houses  of  Parlia- 
ment. Prince  Albert  (s.  6 )  is  further  restrained 
from  marry iag  a  person  of  the  Roman  Catholic 
persuasion. 

Ch.  55,  ante,  p.  484,  "  an  act  to  enable  the 
owners  of  settled  estates  to  defray  the  expense 
of  draining  the  same  by  way  of  mortgage,"  is 
a  useful  act.  It  enables  tenants  for  life  to 
apply  to  the  Court  of  Chancery  for  leave  to 
make  permanent  improvements  in  the  lands, 
by  draining.the  same  with  tiles,  stones,  or  other 
durable  materials,  in  a  permanent  manner. 
By  s.  2,  a  copy  of  the  petition  is  to  be  served 
on  all  parties  interested  ;  and  by  s.  3,  if  it  shall 
appear  to  the  Master  that  it  will  be  for  the 
benefit  of  the  lands  that  they  should  ha  drained, 
the  tenant  for  life  may  execute  such  improve- 
ments. After  improvements  have  been  made, 
the  court  shall  ascertain  what  money  has  been 
properly  expended,  and  such  sum  may  be 
charged  on  tiie  lands. 

Ch.  65, ''  an  act  to  improve  the  practice  and 
extend  the  jurisdiction  of  the  High  Court  of 
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VafliMMvly  printed  ante^  p.  391,  is  an  excel- 
lent act.  (Iratvn  under  the  auspices  of  the  pre- 
sent learned  judire  of  the  Admiralty.  It  greatly 
improves  the  aoministration  of  tliis  branch  of 
thf  law. 

Ch.  f>6  relates  to  the  sdnte  subject,  bein^  to 
make  provision  for  the  Judge,  Registrar  and 
Marshal  of  the  Court  of  Admiralty.  iJy  s.  1, 
the  Judge  of  chis  Court  is  not  Jo  sit  in  any  fu- 
ture parliament. 

By  ch.  7-,  printed  ante^  p.  376,  i  reciting 
that'  it  is  expedient  to  restrain  marriages 
from  i>eing  solemnized  out  of  the  district  in 
which  one  of  the  parties  dwells,  unless 
either  of  the  parties  dwells  in  a  district  within 
Wikich  there  is  not  any  registered  building  un- 
der the  provisions  of  the  late  Marriage  Act, 
fi  &  7  W.  4,  c.  85,  explained  by  1  Vict.  c.  22, 
enables  a  person  in  such  case  to  have  the  mar- 
'  riage  solemnized  out  of  the  district. 

fih.  77^  "^  An  act  for  improving  and  ex- 
tending the  benefits  of  grammar  schools, 
printed  antCi  p.  404,  and,  so  far  as  it  goes,  is  a 
useful  act.  Under  it  the  technical  meaning  of 
the  word  "  grammar,"  which,  by  L#ord  EUlon 
and  other  Judges,  was  held  to  mean  Latin  and 
Greek  only,  is  to  be  construed  to  mean  all 
other  tiseful  branches  of  education,  and  Courts 
of  Equity  are  authorized  to  make  decrees  or 
orders,  and  to  establish  schemes  for  the  appli- 
cation of  the  revenues  of  schools  on  this  basis.^ 
We  shall  probably  have  occasion  to  advert 
more  fuUv  to  this  act. 

By  the  "Reform  Act,  2  &  3  W.  4,  c.  45,  there 
are  i<everal  exceptions  to  the  rule  of  the  requi- 
site length  of  notict*  of  election  of  members. 
Jn  New  Shorebani  the  election  may  be  within 
twelve  days  after  the  receipt  of  the  writ,  with 
eight  days'  notice.  In  Cricklade  the  same  pe- 
riod may  elapse,  ss.  33  &  34,  while  in  most 
other  borougns  the  returning  officer  is  to  pro- 
ceed in  the  election  within  eight  days  from  the 
receipt  of  the  precept,  giving  four  days'  notice. 
By  3  &  4  Vict.  c.  81,  printed  ante^  p.  437,  one 
uniform  period  is  established  for  all  boroughs, 
it  being  enacted  that  in  all  cities,  towns,  ports), 
and  boroughs,  the  sheriff  or  other  officer  shall 
proceed  to  election  within  eight  days  after  re- 
ceiving the  writ,  giving  three  clear  days'  notice 

By  Stat.  1  &  2  Vict.  c.  11",  s.  14,  stock  in 
th^*  public  funds,  and  shares  in  companies,may 
be  recovered  on  judgments.  By  3  &  4  Vict.  c. 
H2,  this  is  to  extend  to  the  interest  of  any 
judgment-debtor  while  in  possession,  remain- 
der or  reversion,  and  whether  vested  or  con- 
tingent, or  to  stock  in  the  name  of  the  Account- 
ant General.  By  a.  -',  no  iudgment  or  decree 
is  to  attect  real  estate  at  law  or  equity  as  to 
puichaAers,  mortgagees,  or  creditors,  until  a 
m  ihurundum  thereof  is  left  with  the  senior 
JNJ abler  of  the  Common  l*leas,  *•  any  notice  of 
such  judgment  or  decree  notwithstanding." 
This  is  an  important  provision,  so  far  as  (pur- 
chasers are  concerned.    The  act  is  printed 

miie^  p.  437. 
Ch.  86  is  an  act  for  better  enforcing  church 

a  See  the  law  on  the  subject,  stated  1 1  L.  O. 
33. 
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discipline.  Under  it  the  liishop  may  issne  s 
commission  of  innuiry  into  the  conduct  of  anf 
clerk  in  holy  orders.  The  bishop  mav  pro- 
nounce sentence  by  consent,  without  further 
proceed  ings  (s.  6).  But  if  com  missioners  shall 
report  (hat  there  iff  primd  facte  ground  for 
proceeding,  articles  and  depositions  shall  he 
drawn  up  and  filed,  and  the  bishop  may  pro- 
ceed to  sentence  the  offending  clerk  (s.  12); 
and  may  inhibit  him  fn^n  performing  the  ser- 
vices of  the  church,  and  may  assign  the  moiety 
of  his  stipend  to  the  person  who  performs  tlie 
dutv  (8.  14). 

Uh.  Ill  renders  the  members  of  bsnhing 
partnerships  embezzling  notes,  money,  &c. 
liable  to  punishment,  notwithstanding  the  part- 
nership. 

Ch.  113,  which  carries  into  effect  the  Fourth 
Report  of  the  Ecclesiastical  Commissioners 
requires  a  separate  notice.  It  is  a  very  im- 
portant act. 

Besides  these  acts  there  are  several  others 
which  may  be  briefly  noticed. 

By  ch.  '26,  printed  p.  214,  persons  are  not 
to  be  disqualified  from  giving  evidence  on  ac- 
count of  being  assessed  to  parochial  rates  (s.  1), 
and  nominal  parties  on  any  trial,  as  church- 
wardens, overseers,  or  other  officer  in  anv  pa- 
rish, are  not  to  t>e  disabled  from  giving  evidence 
on  any  trial,  appeal,  or  procee<ling.  By  ch  29 
poor  law  guardians  are  enabled  to  contract 
with  their  medical  officers,  or  other  medical 
officers,  for  the  vaccination  of  all  persons  re- 
sident in  unions  or  parishes  (s.  I);  and  by 
8.  8,  persons  inoculating  or  otherwise  prtidu- 
cing  small-pox,  shall  be  subject  to  one  months' 
imprisonu'ent.  By  ch.  3 1 ,  printed  miie^  p.  3*J5, 
the  powers  and  provisions  of  the  sevend  acts 
relating  to  the  inclosure  of  open  and  arable 
fields  are  extended.  By  ch.  34,  printed  nnte^ 
p.  326,  the  I^ord  Chancellor  may  grant  an 
annuity  of  1506/.  to  any  Master  in  Chancery, 
on  the  production  of  a  medical  certificate  that 
he  is  permanently  disabled  from  discharging 
the  duties  of  his  office.  By  ch.  47,  printed 
an*.e^  p.  358,  so  much  of  stat.  9  Ann.  c.  2(),  is 
repealed,  as  prohildts  a  mayor,  bailiff,  or  other 
officer  to  whom  it  belong!*,  to  preside  at  elec- 
tions of  members  of  parliament,  from  holding 
office  for  two  successive  years.  By  ch  83,  tiie 
act  1  Vict.  c.  8(),  which  was  extende<l  by  2 1\  3 
Vict.  c.  37,  to  the  1st  of  January,  1^4'^  is  ex- 
tended one  year  longer,  to  the  first  of  January, 
1843,  ante^  p.  438.  By  ch.  84,  the  powers  of 
justices  within  the  metropolitan  police  districts 
are  defined,  ante^  p.  439.  J3y  ch.  89  stock  in  tra<!e 
is  exempted  from  being  rated  to  the  relief  of  the 
poor,  poit^  p.  501.  By  ch.  90  provision  is  made 
for  the  care  and  education  of  infants  who  may 
be  convicted  of  felony.  By  ch.  92,  p.  455, 
courts  of  justice  are  enabled  to  admit  non-pa- 
rochial registers  as  evidence  of  births  or  bap- 
tisms, deaths  or  burials,  and  marriasres.  This 
is  a  useful  act,  and  we  shall  hereafter  inquire 
into  its  provisions  at  greater  length. 

There  are  one  or  two  others,  as  the  Chan- 
cery Regulation  Act,  And  the  Railway  Act,  to 
which  we  have  already  had  occasion  to  call  at- 
tention.   *A«  it  is,  on  the  rccommcnccmeut  of 
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busiDess  any  of  the  acts  we  have  ^lanced  at 
may  come  into  play,  and  we  thought  it  a  fitting 
opportunity  to  endeavour  to  impress  them  on 
our  readers.  A  new  legal  year  now  opens 
upon  us,  which  will,  if  we  are  not  mistaken, 
produce  changes  even  more  important  than 
any  here  mentioned.  Be  it  our  duty  to  Jose 
no' opportunity  to  explain  and  facilitate  them, 
when  beneficial — but  to  oppose  and  obstruct, 
when  injurious. 


NOTES  ON  EQUITY. 


WAirSB  OF  CONTEMPT. 

In  Symonds  ▼.  Duchess  of  Cumberland,  2 
Cox,  411,  it  was  held  that  in  general  the 
amendment  of  a  bill  puts  an  end  to  all  pro- 
cess of  contempt  for  want  of  an  answer, 
and  the  Court  would  not  allow  a  plaintiff  to 
amend  without  prejudice  to  a  sequestration, 
notwithstanding  he  undertook  not  to  require 
any  answer  to  the  amendments.  However, 
in  a  late  case,  the  Vice  Chancellor  held,  al- 
though this  case  was  cited,  that  a  mere 
order  to  amend  is  not  a  waiver  of  the  con- 
tempt for  want  of  answer,  as  it  creates  no 
obstacle  to  the  defendant  putting  in  an 
answer.  Livingstone  v.  Cooke,  9  Sim.  468. 
The  rule  is  laid  down  as  stated  in  Symond^ 
V.  Duchess  of  Cumberland,  in  1  Newl.  Prac. 
292,  3d  edit ,  and  in  the  other  books  of 
practice ;  and  if  the  Vice  Chancellor's  deci- 
sion is  adhered  to.  it  will  alter  the  rule  on 
this  point  generally  received,  as  it  is  to  be 
observed  that  the  amendments  proposed  to 
be  made  in  Symonds  v.  Duchess  of  Cumber^ 
Uasdt  did  not  require  any  answer. 


OFFICERS  OF  COURT. 

A  Court  of  Equity  will  interfere  to  stay 
the  proceedings  in  an  action  arising  out  of 
a  suit  in  that  Court,  and  brought  by  one 
officer  of  the  Court  against  another.  See 
Barker  ▼.  Dade,  6  Ves.  681,  in  which,  on 
a  bill  by  a  clerk  in  Court  against  a  solicitor 
for  payment  of  a  certain  sum,  stated  as  the 
amount  of  the  plaintiff 's  bill  for  fees  and 
disbursements,  and  Lord  Bldon,  C,  held, 
that  the  Court  would  try  a  cause  between 
its  own  officers,  and  that  a  reference  should 
be  made  to  the  Master  to  take  the  account ; 
see  also  Frowd  ▼.  Lawrence,  1  Jac.  &  Walk. 
655 ;  and  In  re  Weaver,  2  Myl.  &  Craig. 
441,  in  which  last  an  action  by  an  auc- 
tioneer against  a  solicitor  in  Chancery  for 
the  amount  of  his  bill,  was  restrained,  the 
sal^  having  been  made  by  the  authority  of 
the  Court ;  and  a  reference  was  directed  to 


the  Master  to  ascertain  what  would  be  a 
proper  sum  to  be  allowed.  On  these  cases 
the  Court  restrained  commissioners  for  ex- 
amining witnesses  from  bringing  an  action 
for  their  fees  against  a  solicitor  in  the  cause ; 
and  a  reference  to  the  Master  was  directed  to 
ascertain  what  is  due  to  them.  Blundell  v. 
Gladstone,  9  Sim.  455. 

COSTS  OF  TRUSTER. 

A  trustee  is,  as  a  general  rule,  entitled  to 
costs ;  but  what  costs  ?  In  some  cases  to 
costs  only  between  party  and  party.  A 
trustee  is  often  a  necessary  party  to  a  suic, 
and  he  disclaims  by  his  answer ;  but  he  is 
still  continued  as  a  party  to  the  suit  at  the 
hearing.  It  makes,  however,  considerable 
difference  to  him,  whether  he  is  to  have  his 
costs  as  between  party  and  party,  or  as  be- 
tween solicitor  and  client.  It  seems  that 
he  is  only  entitled  to  costs  as  between  party 
and  party.  *'The  defendant/'  said  the 
Vice  Chancellor,  in  a  case  of  this  sort,  *'  was 
first  properly  made  a  party  as  a  trustee. 
When  he  put  in  his  answer  and  disclaimer, 
he  divested  himself  of  that  character,  and 
afterwards  remained  on  the  record  simply 
as  a  party  who  was  not  a  trustee,  and  con- 
sequently he  is  entitled  to  his  costs  as  be- 
tween party  and  party  only."  Bray  v.  West, 
9  Sim.  4*29.  A  similar  rule  was  counte- 
nanced by  Sir  T,  Plomer  in  Mokun  v.  Mohun, 
1  Swanst.  201,  but  the  case  was  not  hited. 
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BANKRUPTCY  AND  INSOLVENCY 
COMMISSION. 

No.  VI. 


We  now  conclude  our  abstract  of  the  Report 
of  this  Commission,  with  the  proposed  new 
Court  of  Bankruptcy,  and  Insolvency, — the 
establishment  of  which  the  Commissioners  re- 
commend for  the  admihistration  of  the  estates 
of  all  debtors  who  are  unable  to  meet  their  en- 
gagements, and  are  made  answerable  to^the  law 
for  the  equitable  distribution  of  their  property. 

**  For  this  purpose  we  deem  it  highly  expe- 
dient that  one  Court  of  Judicature  should  be 
established.  That  England  and  Wales  should 
be  divided  into  such  number  of  districts  as 
your  Majesty  mav  think  fit,  and  that  the  Court 
should  consist  of  a  sufficient  number  of  judi- 
cial and  other  officers  for  the  administration  of 
this  branch  of  the  law  in  such  districts.  The 
importance  of  the  jurisdiction  to  be  exercised, 
and  of  the  questions  to  be  decided ;  the  grcaf 
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diversity  of  interests  to  be  protected,  and  the 
very  lar?e  amount  of  money  to  be  administered 
by  the  Court,  require  that  it  should  be  a  Court 
of  Record,  holdinf*  such  a  position  amongst  the 
other  judicial  establishments  of  the  country  as 
to  merit  the  respect  and  ohtun  the  confidence 
of  the  public.  We  think,  therefore,  that  the  ju- 
dicial offices  should  be  of  such  a  nature  in  per- 
manency, in  rank,  and  in  emolument,  as  will 
secure  the  appointment  of  able  and  efficient 
persons,  men  t>f  considerable  standing  and  of 
acknowledged  reputation  in  the  professio/i  of 
the  law.  We  also  think  that  it  would  tend 
much  to  benefit  the  public  service  if  a  system 
of  gradation  in  rank  and  emolument  were  in- 
troduced in  the  judicial  offices. 

*'  We  think  that  the  primary  tribunals,  both 
in  London  and  in  the  country,  should  be  con- 
stituted by  any  one  or  more  of  the  judges  of 
the  Court,  and  that  such  tribunals  should  have, 
(subject  to  appeal),  a  more  extended  jurisdic- 
tion in  matters  relating  to  the  administration 
of  the  estates  of  debtors  who  ar^  made  amen* 
able  to  the  jurisdiction  of  the  Court  than  the 
Commissioners  of  the  Court  of  Bankruptcy  now 
have.      Much    trouble,    delay,  and  expense 
would  be  saved  to  suitors,  by  enabling  them  to 
jyrocure,  in  the  primary  tribunals,  many  reme- 
dies which  they  are  now  obliged  to  seek  at  a 
heavy  expense  elsewhere.    In  this  opinion  we 
are  confirmed  by  nearly  all  the  witnesses  who 
have  been  examined  by  us,  as  well  as  by  the 
memorial  of  the  merchants,    bankers,    and 
traders  of  the  city  of  London,  to  the  Lord  Chan- 
cellor, for  extending  the  jurisdiction  of  the 
Court  of  Bankruptcy.    The  judges  acting  in 
the  different  districts  should  be  auxiliary  to 
each  other,  «o  that  every  inquiry  may  be  car- 
ried on  in  the  place  most  convenient  to  the 
parties  and  witnesses.    In  addition  to  the  or- 
dinary duties  of  the  judges  of  the  Court,  other 
duties  might  be  assigned  to  them,  particularly 
in  the  country,  with  great  advantage  to  the 
public  service.    In  the  event  of  the  establish- 
ment of  local  Civil  Courts  for  the  recovery  of 
debts,  the  duties  of  the  judges  of  such  Courts 
might  be  taken  by  them.    So  also  commis- 
sions of  lunacy,  ana  other  special  commissions 
from  time  to  time  issued  out  of  Chancery, 
might  be  directed  to  such  iudges.    We  think 
it  right  that  each  of  the  judiciu  functionaries 
should,  in  discharging  the  duties  of  the  Court, 
have  the  powers  incident  to  your  Majesty's 
other  Courts  of  Record.    We  consider  it  very 
important  that  a  new  Court  should,  on  its  es- 
tablishment, be  freed,  as  much  as  possible, 
from    every  prejudice  which    has    attached, 
whether  deservedly  or  undeservedly,  to  that 
which  it  has  superseded.    It  may  therefore  be 
prudent  to  adopt  a  new  name  for  the  proposed 
Court ;  but  we  do  not,  at  present,  suggest   to 
your  Majesty  any  new  title,  as  we  thmk  th  at 
point  may  be  reserved  till  the  nature  and  ex- 
tent of  the  jurindiction  of  the  Court  shall  have 
been  determined. 

•*  0/ihe  ^ppeal.-^The  Court  of  Appeal,  on 
matters  within  the  jurisdiction  of  the  proposed 
Court,  cunnot  be  one  that  will  require  perma- 
nent sittings ;  but  on  the  contrary,  from  returns 


which  have  been  made  of  the  bunnen  of  the 
present  Court  of  Appeal  in  Bankruptcy,  the 
sittings  of  such  Court  would  probably  not  be 
many.  We  think  it  would  be  advantageous  to 
the  public  that  a  Court  of  Appeal  should  be 
formed  of  the  judges  who  are  engaged  in  the 
ordinary  and  daily  busi&ess  of  the  C^urt.  For 
this  purpose  we  recommend  that  three  of  the 
judges  in  the  London  district  should  rit,  as 
often  as  necessary,  as  a  Court  of  Appeal,  from 
which  there  should  be  an  ultimate  appeal  to 
the  Lord  Chancellor. 

••  0/the  Judicial  Officers  of  the  (7«rn.— The 
present  judicial  officers  of  the  Court  of  Bank- 
ruptcy, and  of  the  Court  for  the  Relief  of  In- 
solvent Debtors,  and  of  the  tribunals  for  admi- 
nisterhig  the  estates  of  banknipta  in  Uie 
country,  are  as  follows : — 

*'  Three  Judges  of  the  Court  of  Review. 

''  ^ix  Commissioners  of  the  Cbuit  of  Bank- 
ruptcy. 

'*  Four  Commissioners  of  the  Court  for  the 
Relief  of  Insolvent  Debtors. 

"  Seven  hundred  Commis^oners  of  bank- 
rupts in  the  country,  in  HO  distinct  Courts. 

*'  In  the  propo^d  new  Court,  we  consider 
that  in  lieu  of  tne  above,  about  twenty-two  or 
twenty- three  judicial  functionaries,  with  as 
many  registrars  attached  to  them,  will  be  suffi- 
cient to  discharge  the  duties  of  the  Court 
throughout  England  and  Wales,  together  also 
with  the  duties  of  the  Judges  of  Lm^al  Courts 
for  the  recovery  of  debts. 

*•  Of  the  Minhierial  Officeru  nf  the  Cemrt.-^ 
We  think  it  highly  expedient  that  all  the  offi«> 
cere  connectea  with  the  administration  of  the 
estates  of  debtors,  coming  under  the  jurisdic- 
tion of  the  Court,  should  oe,  as  fieir  as  possible, 
both  in  London  and  in  the  several  districts  that 
may  be  established  in  the  country,  under  one 
roof,  and  under  one  control.    In  London  two 
departments  would  be  required — ^thc  registra- 
tion department,  and  the  accountants'  depart- 
ment.   The  head  of  the  registration  depart- 
ment should  be  the  chief  registrar.     In  this 
office  should  be  kept  a  register  of  all  proceed- 
ings in  the  court,  whether  in  London  or  in  the 
country,  in  puch  form  as  the  court  may  direct, 
so  that  the  public  may  have  the  advantage  of 
one  central  office,  in  which  information  of  the 
material  proceedings  under  every  insolvent  or 
bankrupt  estate  mav  be  at  once  obtained.    To 
this  office  also  the  duties  performed  by  the  pre- 
sent registrar  of  meetings,  and  clerk  of  inrol- 
ments,  might  be  advantageously  transferred. 
In  tue  event  of  the  abolition  of  the  fiat,  which 
we  have    recommended,  the  services  of  the 
clerks  in  the  establishment  of  the  Lord  Chan- 
cellor's secretary  of  bankrupts  might  be  made 
available  for  the  office  of  the  chief  registrar. 
There  are  at  present  two  officers  under  the 
title  of  chief  re^strar;  we  thmk  that  in  future 
one  will  be  sufficient.    The  head  of  the  ae- 
countaats'  department  should  be  the  account- 
ant in  bankruptcy;  and  in  this  department  we 
think  the  official  assignees  should  be  placed. 

"  We  think  it  very  desirable  that  all  the  offi- 
cial assignees  should  be  in  one  department.  It 
will  then  be  possible  to  frame  a  new  system, 
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under  wfaioh  all  monies  should  be  pud  and  re- 
ceived by  one  officer ;  and  we  think  it  would 
further  tend  much  to  the  advantage  and  ac- 
commodation of  the  public,  if  a  cashier  of  the 
Bank  of  England  were  to  attend  daily  in  this 
department,  in  order  to  pay  all  cheques  upon 
the  spot. 

*'  We  think|that  the  several  duties  of  the  ac- 
countant in  bankruptcy,  and  of  the  official  as- 
signees, should  be  subject  to  the  general  rules 
^d  orders  of  the  Court. 

^  We  take  this  occasion  to  recommend  that 
official  assigness  should  be  relieved  from  liabi* 
lity  to  damages,  or  costs  in  any  action,  or  suit, 
for  anything  done  by  them  in  execution  of  the 
duties  imposed  upon  them  as  such  official  as- 
signees. 

"We  think  that  in  each  country; district 
there  should  be  a  similar  establishment  of  offi. 
cial  assignees  in  one  department,  with  a  deputy 
accountant  or  cashier  and  receiver. 

"  The  building  and  premises  in  which  the 
business  of  the  Court  of  Bankruptcy  is  now 
carried  on  were  originally  vestea  in  certain 
persons  in  trust  for  the  crown,  with  power  for 
the  Lord  Chancellor  to  appoint  new  trustees, 
when  the  number  is  reduced  to  three.  We 
think  it  would  now  be  much  more  convenient, 
and  would  also  save  the  expense  of  convey- 
ances to  new  trustees,  if  this  trust  were  to  be 
transferred  to  the  Court. 

**  Of  the  fees  andexpences  of  the  Court. — At 
present  a  sum  of  10/.  is  pud  upon  the  grant- 
ing of  every  fiat,  which  is  applied  in  aid  of  the 
general  expenses  of  the  Court  of  Bankruptcy. 
The  average  amount  of  the  eums  paid  in  every 
bankruptcy  (over  and  beyond  the  sums  paid  on 
issuing  the  fiat)  to  the  Court  in  London,  and  to 
the  commissioners  in  the  country,  is  about  36/.; 
but  under  fiats  prosecuted  in  the  Court  of 
Bankruptcy  the  fees  are  payable  out  of  the 
first  monies ;  in  the  country,  they  are  payable 
at  all  events  by  the  assignees.  Tne  amount  of 
the  fees  falls  very  hea^y  upon  small  estates. 
We  think  it  essential  that  a  certain  sum  should 
be  paid  in  all  cases  coming  under  the  jurisdic- 
tion of  the  Court,  and  that  this  sum  should  be 
paid  in  the  first  instance  by  the  petitioning 
creditor  upon  entering  his  complaint,  who 
should  be  repaid  after  the  choice  of  assignees, 
out  of  the  first  monies  coming  to  the  hands  of 
the  official  assignee.  We  think  the  most  equi- 
table mode  of  providing  for  the  maintenance 
of  the  Court  would  be  by  a  regulated  per-cent- 
^e  upon  all  property  passing  through  it. 
'Hiis  would  relieve  the  small  estates  from  being 
improperly  burthened  with  fees,  and  all  would 
contribute  to  the  fund  of  the  Court  according 
to  their  means. 

''Since  the  establishment  of  the  Court  of 
BankMptcv,  a  very  large  sum  of  money  has 
been  ^t  m  under  old  bankruptcies  by  the 
Commissioners  of  the  Court,  ably  assisted  by 
the  official  assignees.  The  greater  part  of  this 
sum  has  been  distributed  among  the  creditors 
entitled  to  it ;  but  from  this,  and  from  other 
aouroes,  there  is  in  the  Bank  of  England  the 
sum  of  486,000/.  tliree  per  cent,  stock,  the 
annual  interest  of  which  is  avulable  for  the 
expenses  of  the  Court. 


"  There  is  also  every  reason  to  believe  that 
a  large  sum,  applicable  to  the  same  purposes, 
will  be  collected  under  old  bankruptcies  in  the 
country. 

"We  calculate,  therefore,  that  from  the 
above,  and  other  sources,  there  will  be  raised 
a  sum  amply  sufficient  for  the  miuntenance  of 
the  proposed  Court  upon  a  just  and  liberal 
scale,  without  imposing  any  additionsd  burthen 
on  the  finances  of  the  country." 

The  report  is  signed  by  all  the  Commis- 
sioners, (viz.,  Mr.  Justice  Erskine,  Mr.  Com- 
missioner Evans,  Mr.  Commissioner  Fon- 
blanque,  Mr.  Commissioner  Holroyd,  Mr^ 
Wynn  Ellis,  Mr.  Hawes,  Mr.  Glyn,  and  Mr. 
Horsley  Palmer,)  with  the  exeption  of  Mr. 
Commissioner  Law,  whose  opinion  difiers  from 
the  other  CommisiionerB. 


CHANGES  IN  THE  LAW 

VB  TB£  XiATJS  SESSION  OF  FABLIAMBNT. 


No.  XXVII. 

3  &  4  Vict.  c.  89. 

RATING  STOCK  IN  TRADB. 

An  act  to  exempt ^  until  the  thirty-first  day  of 
Decemtter,  one  thousand  right  hundred  and 
forty-one,  inhabitants  of  parishes^  toten- 
ships,  and  milages  from  liabilily  to  be  rated 
as  sunhf  in  respect  of  tsloch  in  trade  or 
other  property,  to  the  relief  of  the  rtoor, 

[10/A  August  1840] 

43  Eliz.  c.  2.     13  4- 14  Car,  2,  <?.  12.    Stock 
in  trade  not  to  be   rated. — ^Whereas  by  an 
act  passed   in   the   forty-third  year  of  the 
reign   of  Queen    Elizabeth^   intituled    ''An 
a(!t  for  the    Relief  of  the    Poor,"    it    was 
amongst  other  things  provided,  that  the  over- 
seers of  every  parish  should  raise,  by  taxation 
of  every  inhabitant,  parson,  vicar,  and  other, 
and  of  every  occupier  of  lands,  houses,  tithes 
impropriate,  propriations  of  tithes,  coal  mines, 
or  saleable  .uiiderwoods,  in  the  said  parish,  in 
such  competent  sum  and  sums  of  money  as 
they  shall  think  fit^a  convenient  stock  of  ne- 
cessary ware  and  stufi*,  to  set  the  poor  on  work, 
and  also  fcompetent  sums  of  money  for  and 
towards  the  relief  of  the  poor  not  able  to  work, 
and  also  for  the  putting  out  of  poor  children, 
to  be  apprentices,  to  he  gathered  out  of  the 
same  parish  according  to  the  ability  of  the 
same ;  and  whereas  by  another  act  passed  in 
the  session  of  parliament  holden  in  the  thir- 
teenth and  fotirteenth  years  of  the  reign  of 
King  Charles  the  Second,  intituled  **  An  act 
for  tne  better  Relief  of  the  Poor  of  this  King- 
dom," the  provisions  of  the  said  act  of  Eliza- 
beth were  extended  to  certain  townships  and 
villages :  and  whereas,  by  reason  of  the  provi- 
sions of  the  sud  acts,  it  has  been  held  that  in- 
hi^itants  of  parishes,  townships,  and  villages, 
as  such  inhabitants,  are  liable,  in  respect  of 
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their  ability  derived  Irom  the  profits  of  stock 
in  trade  an'd  of  othtr  property,  to  be  taxed  for 
and  towards  the  relief  of  the  poor,  and  it  is  expe- 
dient to  repeal  the  liability  of  inhabitants,  as 
such,  to  be  so  taxed :  be  it  therefore  enacted 
by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  that  from  and  after  the 
passing  of  this  act  it  shall  not  be  lawful  for  the 
overseers  of  any  parish,  township,  or  village  to 
tax  any  inhabitant  thereof,  as  such  inhabitant, 
in  respect  of  his  ability  derived  from  the  pro- 
fits of  stock  in  trade  or  any  other  property,  for 
or  towards  the  relief  of  the  poor :  provided 
always,  that  nothing  in  this  act  contained  shall 
in  anywise  affect  the  liability  of  any  parson  or 
vicar,  or  of  any  occupier  of  lands,  houses, 
tithes  impropriate,  propriations  of  tithes,  coal 
mines,  or  saleable  underwoods,  to  be  taxed 
under  the  provisions  of  the  said  acts  for  and 
towards  the  relief  of  the  poor. 

2.  Duration  of  act, — And  be  it  enacted,  that 
this  act  shall  be  in  force  till  the  thirty-first  day 
of  December  in  the  vear  of  our  Lord  one  thou- 
sand eight  hundrea  and  forty-one,  and  that 
from  the  sud  thirty-first  day  of  December  this 
act,  and  all  the  provisions  herein  before  con- 
tained, shall  absolutely  cease  and  be  of  no 
effect. 


ON  THE  PROPOSED  ABOLITION  OF 
THE  PUNISHMENT  OP  DEATH. 


Sir, 
The  expediency  of  pasungan  act  for  the 
Total  Abolition  of  Capital  Punishment  is  a 
question  which,  I  believe,  has  not  as  yet  been 
brought  under  diicussion  m  your  pages.  And 
as  ifr  IS  one  which  was  ur^ed  very  prominently 
forward  by  its  advocates  during  the  last  session 
of  parliament,  and  will  probably  occupy  a  still 
greater  share  of  public  attention  dunng  the 
next,  I  trust  I  shall  not  be  thought  to  make  an 
unreasonable  demand  upon  your  indulgence 
in  asking  space  in  your  publicatioii  for  a  few 
observations  upon  the  subject. 

There  arc  several  cases  of  recent  occurence 
which  cannot  ful  to  lead  many  to  reflect  upon 
the  probable  effects  of  such  a  measure,  and 
strongly  to  confirm  an  opinion  of  the  impolicy 
and  inexpediency  of  such  a  change  in  our  crimi- 
nal law.  The  experiment,  lam  convinced, would 
be  an  extremely  hazardous  one,  and  would 
lead  to  very  fatal  results  to  society  in  general. 
It  would  be  a  change  to  which  the  term  "  «x- 
periment"  ought  hardly  to  be  applied*  inas- 
much as  human  life  on  the  one  hand,  and  public 
safety  on  the  other,  must  never  for  a  moment 
be  made  the  subject  of"  experiments,"  ground* 
ed  (it  may  be)  upon  the  empty  theories  or 
Mse  notions  of  modem  philanthropists. 

The  cases  to  which  I  would  refer  are  ; 

Tlie    case  of^  Madame    Laffarge;  that  of 
Prince  Louis  Napoleon;  and  the  supposed 


acts  of  incendiarism  at  Devonport  and  Sheer- 
ness. 

^Our  correspondent  discusses  the  prinnpal 
points  in  these  cases  vrith  which  our  readers 
are  sufficiently  acquainted,  and  then  proceeds 
as  follows :— J 

But  whilst  deprecating  an  alteration  of  so 
momentous  a  nature,  it  is  impossible  if  it  were 
wished)  to  conceal  the  numerous  and  great 
evils  at  present  existing  in  our  criminal  code. 
So  far  from  seeking  to  Keep  these  in  the  back 
m>und,  I  would  bnng  them  more  prominently 
forward^  because  I  feel  that  it  is  from  these 
evils  that  the  only  argument  in  favor  of  aboli- 
tion can  be  adduced. 

To  discuss  these  defects  would  be  too  lengthy 
and  tedious  a  task,  let  it  suffice  here  merely 
to  name  a  few,  such  in — ^the  injudicious  and 
unequal  apportionment  of  different  terms  of 
imprisonment  for  different  offences ; — the  de- 
fective management  and  impolitic  treatment  of 
transported  convicts ; — a  similar  mis-manage« 
ment  and  mis-^ovemment  of  prisoners  at 
home :— the  highly  injurious  practice  of  pass- 
ing sentence  of  death  pro  forma  upon  prisoners. 
These  are  all  subjects  which  mdl  loudly  for 
reform.  Amend  these  defects,  and  place  the 
whole  system  of  imprisonment  and  transporta- 
tion upon  a  more  just,  I  had  almost  said  a  more 
rational  footing,  and  you  will  vrithdraw  from 
the  abolitionists  the  strongest  points  of  their 

Tment. 
uman  life^  however,  is  not  a  subject  to  be 
trifled  vrith.  Man.  cannot  lightiy  arrogate  to 
himself  tha  right  to  take  away  me  life  of  his 
fellow-man.  But,  the  argument  from  scrip- 
ture is  so  strong  that  it  cannot  be  overthrown. 
It  is  idle  to  attempt  to  confine  the  meaning  of 
the  various  passages  on  which  that  argument  is 
founded,  to  the  narrow  boundaries  of  the 
Mosuc  dispensation.  Yet  I  would  be  content 
to  do  even  this,  resennng  only  the  Dhnme 
Mnction  which  that  argument  contuns,  and 
laying  it  aside  as  a  commandment^  and  relying 
merely  on  common  sense  and  the  princmles 
of  public  justice,  the  law  as  it  now  stands,  I 
am  convinced,  is  not  only  maintainable,  but 
quite  consistent  vrith  every  refinement  of  hu- 
manity and  every  feature  of  sound  policy. 

I  would  urge,  in  opposition  to  anv  change  in 
the  solemn  severity  oi  our  law  in  tnis  respect, 
that  nothing  can  oe  more  important  than  to 
erect  a  vride  barrier  between  any  intermediate 
punishment  and  this  last  fearful  penalty.  Let 
imprisonment  at  home  be  more  scTcre;  let 
transportation  in  our  colonies  be  made  a  greater 
object  of  dread, — and  let  the  infliction  of  both 
be  more  equalized.  But  let  capital  punish- 
ment be  reserved  for  the  most  abandoned  per- 
petrators of  the  blackest  crimes,  and  let  that 
punishment  be  clothed  with  all  the  terrors  that 
solemnity  and  awe  can  throw  around  it,  and 
surely  in  the  discriminating  exercise  of  this 
greatest  judicial  power  we  shall  be  fiallovring 
a  wiser  and  a  safer  course  than  by  adopting 
the  experimental  theories  of  tiie  friends  (h 
abolition. 

I  We  mav,  by  a  too  great. sympathy  with  cri- 
minals, who  by  their  conduct  have  lost  all  title 
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to  il,  be  doin^  a  vast  injustice  to  society  in 
general ;  and  of  this  we  cannot  be  too  careful. 
The  rrand  object  of  this  branch  of  legislation 
should  be,  to  grant  the  largest  degree  of  lenity 
and  compassion  to  the  criminal  consistently 
with  the  safety  and  well-being  of  the  commu- 
nity ;  and  1  cannot  but  think  that  our  criminal 
law  would  l>e  well  adapted  for  this  if  properly 
adjusted. — With  this  view,  therefore,  I  would 
inost  strongly  remonstrate  against  the  pro- 
posed innovation,  considering  the  present  sys- 
tem in  periect  accordance  with  the  grand  prin- 
ciple— "In judgment  to  remember  mercy." 

J  USTITIA. 


THE  STUDENT'S  CORNER. 


LANDLOnD  AND  TENANT. 

A  LANDLORD  lets  premises  to  a  yearly  tenant, 
whose  tenancy  commences  at  Aiidsumnier, — 
to  tletermine  such  a  tenancy  a  half-year's  no- 
tice is  obviously  reimUite,  and  that  notice^  too, 
must  be  given  at  Christmas. 

Supposing  the  rent  payable  half-yearly,  and 
the  tenant  to  pay  the  Christmas  rent,  but  make 
default  at  Midsummer, — the  tenant  then  re- 
iiiuves  all  goods  from  the  premises,  upon  which 
Che  landloi-d  might  distrain;  and  knowing 
his  power,  keeps  possession  for  a  twelvemonth, 
thus  setting  the  landlord  at  defiance.  In- 
^tan('es  I  am  informed,  have  occurred  in  which 
iinpriucipled  tenants  have  thus  treated  their 
landlords. 

Under  the  existing  state  of  the  law  what  is 
the  remedy  in  such  case?  Surely,  the  landlord 
should  have  rent  or  possession,' and  not  sutfer 
the  tenant  to  live  rent  free!  Neither  the  action 
of  debt  nor  ejectment,  it  id  conceived,  will 
effectually  meet  the  case. 

Studbns. 


BSTTLEMBNT. 

300/.  was  vcfied  in  the  names  of  trustees, 
under  a  deed  of  gift,  upon  trust  for  settlor  fur 
life;  and  after  his  decease,  upon  trust  to 
transfer  same  unto  settlor's  dan^hter,  t/ 
/iVf/f^,  for  her  separate  use  and  benefit  abso- 
lutely, separate  and  apart  from  her  present 
or  any  future  husband,  and  without  being 
subject  to  his  control,  debts,  &c.,  and  her 
receipts,  whether  married  or  single,  shall  be 
euthcient;  but  if  the  said  daughter  should  not 
lie  living  at  the  decease  of  the  settlor,  then 
upon  trust  for  such  persons  as  she  may  ap- 
point, notwithstanding  covertnre,  by  deed  or 
Mill ;  j4nfi  from  and  after  the  several  deceases 
of  the  seltluT  and  hi»  daui^hter,  and  in  defanlt  of 
such  appointment  as  aforesaid,  upon  trust  for 
children  of  danghtcr. 

The  settlor  died,  and  then  his  daughter, 
tvitliont  having  had  the  money  transferred,  or 
without  having  made  any  will  or  other  appoinl- 
lucnt.  To  uhom  niu:»t  the  trustees  transfer 
the  viOO/.? — to  the  husliand  of  the  daughter,  or 
to  her  children,  to  whom  the  last  clause  of  iho 


trust  deed  has  reference?  Another  quesdon 
may  arise — supposing  the  husband,  if  entitled, 
should  die  intestate,  without  having  bad  the 
money  transferred  to  him — would  the  hus« 
band's  child  by  a  former  marriage  take  equally 
with  the  children  under  the  settlement  ? 

It  appears  the  evident  intention  of  the  set- 
tler that  the  daughter's  husband  should  take 
no  interest  in  the  ^0/.  unle^8  by  her  appoint- 
ment; and  if  the  question  had  arisen  on  a 
tritd,  and  not  •»  a  deed,  J  think  no  doubt  could 
be  entertained  but  that  the  children  under 
the  settlement  would  have  been  entitled  upon 
the  death  of  their  mother,  and  not  her  hushttnri i 
but  the  property  not  having  been  transferred 
to  the  daughter  upon  the  death  of  the  settlor, 
the  question  arises  whether  the  daughter  hav- 
ing survived  the  settlor,  the  subsequent  limita- 
tion being  contingent,  can  take  effect,  the  coiv- 
tingeucy  not  having  happened. 

A  Constant  Scoscri&br. 


INHBRITANCB  ACT. 

In  1780  Wm.  F.  died  intestate,  leaving  one 
son,  who  inherited  an  estate.  In  ISlM  tbeson 
died  intestate,  leaving  one  child,  who  inherited. 
And  in  1S30  this  chihl  died  intestate,  leaving 
six  daughters,  who  inherited.  One  of  tiierie 
daughters  married  in  18.)8,  and  in  18^9  died;, 
leaving  one  child,  a  son,  who  inherited  his 
mother's  share.  In  the  «aine  year  18^^9,  the 
son  died,  but  his  father  is  still  living.  Who  is 
the  heir  to  the  son  ? — the  father,  or  the  five  sis- 
ters of  the  mother  of  the  child?  It  would 
seem  by  s.  2  of  the  3  &  4  W.  4,  c.  106,  that 
the  father,  although  the  lineal  ancestor  of  the 
deceased  child,  is  excluded,  notwithstanding 
the  (*th  s.  of  the  same  act,  and  that  the  five 
aunts  of  the  child  are  hu  heirs* 

M.  H.  G. 


SUPERIOR  COURTS. 


HalU  Coiirt. 

PRACTICIS. — AMENDMENT. — COSTS. 

Costs  will  be  given  ng^ainsta  pliintif  rHatire 
to  the  amendment  of  his  bill^  if  oppretsit*e 
or  vexatious  conduct  can  he  established \  but 
in  general  the  Court  discourages  apptica" 
tions  for  the  purpose  of  obtaining  such 
costs. 

In  this  case  a  motion  was  made  for  a  refer- 
ence to  the  Master  to  tax  the  costs  of  the  de- 
fendant, Sir  George  Strickland,  i3art,,  of  the 
original  bill,  and  so  much  of  his  answer  thereto 
as  related  to  certain  estates  specified  in  tlie 
notice ;  and  that  such  costs,  when  taxed,  to- 
gether with  the  costs  of  the  applicution,  might 
be  paid  to  the  plaintiff.  The  original  bill  u-aa 
filed  on  the  .'5()th  of  November,  18;i9,  against 
Sir  George  Strickland,  as  heir  at  law  of  his 
father,  the  testator  in  the  pleadings  named,  and 
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the  personal  representatives  of  the  testator,  and 
it  prayed  that  the  testator's  will  and  codicil 
might  be  carried  into  execution ;  that  the  usual 
accounts  might  betaken  of  his  estate ;  and  for 
certiun  declarations  of  the  Court.  The  defen- 
dant havinfi^  put  in  his  answer^  the  plaintiff 
amended  his  bill  by  inserting  much  additional 
matter,  and  of  this  amendment  the  defendant 
complained. 

drdiestone  and  ShadweU^  in  support  of  the 
motion. — ^The  plaintiff  has  entirely  altered  the 
form  of  his  original  bill,  and  has  in  fact  made 
out  B  new  case  by  his  amendments,  so  that 
nearly  the  whole  of  the  original  bill,  and  the 
defendant's  answers  to  it  are  rendered  useless. 
The  facts  also  contained  in  the  amendments 
were  all  known  to  the  plaintiff  at  the  time  he 
filed  his  original  bUl,  tne  will  being  dated  in 
1776,  and  the  testator  having  died  in  1808 ;  and 
he  should  not  be  permitted  to  oppress  the  de- 
fendant with  aheavv  expence  in  consequence  of 
his  having  made  mistakes  and  omissions  which 
he  afterwards  found  it  necessary  to  rectify. 
The  rules  applicable  to  amendments,  by  which 
the  costs  were  limited,  were  confined  to  cases 
where  the  plaintiff  could  not  by  reasonable 
foresight  and  circumspection  guard  against  the 
necessity  of  amending  his  bill,  but  the  ]f  resent 
case  was  within  the  principles  recognised  in 
Smith  V.  Smith,  Coop.  141 ;  and  Mover  y.  Dry, 
2S.  &.  S.  113.    Besides  which,  the  plaintiff 
has  filed  simultaneously  two  bills  for  different 
objects,  before  the  two  branches  of  the  Court. 
Pemberton  and  Bethell,  contrd,  insisted  that 
the  only  grounds  upon  which  the  motion  could 
be  supported,  were  vexation  and  oppression  ; 
and  tnere  was  not  the  slightest  pretence  for 
charging  either  against  the  plaintiff.    The  es- 
tates belonging  to  the  testator,  and  which 
formed  the  subject  of  litigation  between  the 
parties,  were  of  considerable  magnitude,  and 
the  matters  arising  out  of  the  construction  of 
the  will  were  very  complicated :  some  latitude 
ought  therefore  to  be  allowed  to  a  plaintiff 
under  such  circumstances,  in  bringing  his  case 
properly  before  the  Court.    In  Mavor  v.  Dry^ 
the  character  of  the  bill  was  wholly  changed 
by  the  amendment,  the  original  bill  being  med 
for  the  purpose  of  having  a  deed  set  aside,  and 
the  plamtiff  by  his  amended  bill  prying  to 
have  it  carried  into  effect.    So  in  Smith  v. 
Smith,  a  bill  for  an  account  was  converted  by 
the  amendments  into  a  bill  of  foreclosure, 
llie  defendant's  application  was  in  effect  to 
try  the  cause ;  for  how  could  the  Court  judge 
of  the  propriety  of  the  phuntiff's  amendments 
without  going  through  tne  whole  merits  of  the 
case ;  there  bemg  then  no  case  of  oppression 
or  vexation,  the  plaintiff  was  only  entitled  to 
the  ordinary  costs,  which  were  20*. 

The  Master  of  the  Roll*  sud,  that  it  was  not 
a  very  convenient  method  to  try  these  matters 
by  motion,  and  he  could  not  but  regret  that 
the  time  of  the  Court  had  been  so  long  occu- 
pied by  a  motion  which  ought  not  to  have  been 
brought  forward.  The  amended  bill  consti- 
tuted the  record,  and  the  Court  could  not  al- 
ways, at  the  hearing,  judge  of  the  expences 
occasioned  by  the  amendment,     lliat  created 


a  diffieolty  of  a  technical  descriptloiiy  but  it 
was  a  difficulty  which  had  been  often  overcome* 
The  (question  was,  whether  there  had  been  any 
vexation  in  the  plaintiff's  conduct,  and  it  had 
been  ui|jred  there  was,  because  the  plaintiff  had 
asked  relief  by  another  bUL  All  he  could  do 
was  to  direct  a  reference  lo  the  Master  to  as- 
certain what  additional  costs  had  been  created 
by  the  amendments.  As  he  did  not  approve 
of  the  motion,  he  should  give  no  costs  of  the 
application. 
Strickland  v.  Strickland,  August  5th,  1840. 


^mtxCi  Bmrg  9ract{re  Court 

RENEWAL   OP  APPLICATION.— LACHES-*— PRI- 
SONER.— IRREGULARITY. — NCLLITT. 

If  a  party  makes  an  application  to  the  Court 
wnich  is  unsuccessful  on  the  ground  of  ike 
defective  manner  in  which  the  facts  supparU 
ing  the  application  are  brought  before  the 
Court,  the  application  will  not  be  alloteed 
to  be  repeated  on  amended  materials,  aU 
though  they  fcere  in  emstence  at  the  time 
when  the  first  application  was  made. 

In  this  case  the  defendant  was  in  custody 
on  a  writ  of  capias  ad  satisfaciendum.  An  ob- 
jection was  made  to  the  writ,  on  the  ground 
that  it  had  been  altered  without  re-sealing. 
The  facts  of  the  case,  however,  which  were  to 
enable  the  Court  to  take  cognizance  of  the 
application,  were  not  sufficiently  stated  in  the 
affidavits.  On  this  ground,  the  rule  which  had 
been  obtained,  was  discharged. 

J^ordsicorth  applied  to  renew  his  application 
on  fresh  affidavits ;  the  statements  now  con- 
tained in  those  affidavits  supplied  the  defects 
existing  in  the  materials  produced  before  the 
Court  on  a  former  occasion.  He  knew  that 
in  general,  where  facts  were  in  existence  at  die 
time  that  a  particular  application  was  made, 
and  they  were  not  brought  forward  in  support 
of  that  application,  and  the  application  there- 
fore failed,  the  Court  would  not  allow  that 
application  to  be  renewed.  That  rule,  how- 
ever, applied  only  to  cases  where  the  applica- 
tion was  made  on  the  ground  of  irregularity. 
Here,  the  objection  was,  not  that  the  capias  ad 
satisfaciendum  was  irregular,  but  that  it  was 
a  mere  nullity.  If  the  defendant  was  obliged  to 
remain  in  custody,  until  the  event  of  an  acti<in 
against  the  plaintiff  for  false  imprisonment  had 
taken  place,  the  effect  would  be,  that  ihc  de- 
fendant would  in  fact  be  denied  justice. 

Coleridge,  J.  observed,  that  it  was  the  estab- 
lished practice  of  the  Court  never  to  allow  an 
application  to  be  renewed,  where  the  same 
materials  were  in  existence  at  the  time  of  the 
first  and  the  second,  unless  the  first  application 
was  unsuccessful,  in  conseouence  ot  the  affi- 
davits being  wrongly  entitiea.  Here  that  %vas 
not  the  case  j  the  same  materials  were  in  exist- 
ence at  the  time  of  the  former  application  as 
nuw.  As  to  the  distinction  between  applica- 
tions on  the  ground  of  irregularity  and  any 
other  ground,  his  Lordship  was  not  aware  m 
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Its  bdnif  reconilsed  in  practice.  If  a  P&rty^  by 
his  own  carelesaness  aid  not  properly  bring 
before  the  Court  the  materials  which  were  in 
existence  in  support  of  his  application,  it  was 
his  own  fault,  and  therefore  he  had  only  him- 
self to  blame.  The  application  now  proposed 
lo  be  renewed  could  not  be  entertained. 

Rule  refused.— 5iiiu/tfr«oii  v.  f§^e$tlqf,  T.  T. 
1840.    Q.  B.P.a 


MANDAMUS. — COPTHOLO.— STEWARD.— 
BURRINDBR-— FBB. 

A  ctuiomfar  the  iteward  of  a  manor  to  pre- 
pare  all  turrenHerif  for  a  reasonable  fee, 
appears  to  be  good,  although  the  amount 
may  vary  with  the  length  of  the  surrender. 

A  stewara  cannot  be  compelled  by  mandamus 
to  accept  a  surrender  in  a  general  form, 
not  particularizing  the  tenements,  although 
a  reference  is  made  from  that  surrender  to 
a  former  surrender. 

This  was  an  application  made  by  Thesiger, 
for  a  mandamus  to  be  directed  to  the  lord  of 
Che  manor  of  Bishop's  Stoke  and  bis  steward, 
commanding  them  to  take  a  surrender  of  cer- 
tain lands  within  the  manor  and  enrol  it.  It 
appeared  from  the  affidavits,  that  for  family 
purposes,  in  which  the  father  and  son  were  in- 
terested, it  was  deemed  necessary  that  the 
former  should  surrender  twenty-eight  copyhold 
tenements  to  the  use  of  the  latter,  and  then 
that  the  son  should  re-surrender  them.  On 
the  part  of  the  applicant  it  bad  been  proposed 
that  the  surrender  by  the  son,  instead  of  de- 
scribing what  the  tenements  were,  should  only 
state  in  general  that  he  surrendered  all  the 
tenements  which  his  father  had  surrendered 
on  a  certun  day.  This  form  of  surrender 
the  steward  refused  to  accept;  and  it  ^vas  con- 
tended by, 

Erie  and  Peacoch,  that  he  was  right  in  so 
doing.  His  objection  was  not  merely  benefi- 
cial to  the  steward  himself,  but  to  all  persons 
who  were  now,  or  hereafter  might  be,  in- 
terested in  the  copyholds  within  the  manor. 
Supposing  such  a  mode  or  form  of  surrender  to 
be  allowed  in  this  instance,  it  must  be  allowed  in 
others.  It  would  then  become  a  general  cus- 
tom of  the  manor,  and  would  continue  through 
a  great  number  of  years.  In  case  of  any 
person  then  being  desirous  of  tracing  his  titie 
to  any  of  the  property  so  generally  surren- 
dered, endless  confusion  and  difficulty  would 
be  the  result.  If  any  of  the  earlier  court  rolls 
were  either  destroyed  or  lost,  the  title  would 
be  lost  altogether.  The  mischiefs  and  incon- 
veniences thus  resulting,  would  be  quite  a 
sufficient  reason  for  upholding  the  refusal  on 
the  part  of  the  steward  to  adopt  the  form  of 
surrender  tendered  by  the  applicant  On  one 
solitary  occasion  it  appearea  that  a  surrender 
similar  in  form  was  accepted  by  the  steward. 
This  was  however  under  special  circum- 
stances, and  the  affidavits  in  answer  to  the  ap- 
plication clearly  shewed  that  that  instance 
could  not  be  deemed  a  precedent.    Then  as  to 


the  claim  which  the  steward  let  op,  to  prepare 
the  surrenders  within  the  manor,  the  affida- 
vits  clearly  shewed  that  it  had  always  been  the 
custom  in  that  manor  for  the  steward  to  pre* 
pare  the  surrenders,  and  that  certain  fees  were 
dwaya  paid  hhn  for  so  doing.  It  was,  true, 
that  on  some  occasions  different  amounts  of 
fees  had  been  paid.  That  was  natural,  be- 
cause of  course  the  lengths  of  surrenders 
would  vary  at  different  times.  It  was  however, 
dear  that  the  fees  charged  had  always  been  of 
a  reasonable  amount.  The  case  of  llett  v. 
Rigge,^  was  a  sufficient  authority  to  shew  that 
such  a  custom  in  a  manner  was  a  good  one. 
Under  these  circumstances  the  present  rule 
ought  to  be  discharged. 

In  support  of  the  rule  nesiger  and  Beavan 
were  heard. — ^They  submitted  that  it  would  be 
most  unfair  if  a  steward  could  bts  allowed  to 
enforce  bis  claim  to  prepare  all  the  snrrenders 
of  property  within  tne  manor.  No  case  de- 
cided that  such  a  custom  was  good  or  could  be 
good,  except  the  case  of  Rem  v.  Rigge,  and 
that  could  not  be  regarded  as  an  authority  in 
the  present  case,  because  that  proceeded  on 
the  ground  that  the  fee  demanded  by  the 
steward  was  a  fixed  one.  Here,  however,  it 
appeared  that  the  fees  demanded  by  the 
steward  for  preparing  surrenders  had  varied 
at  different  times.  No  authority  could  be 
produced  in  order  to  shew  that  such  a  custom 
as  this  set  up  by  the  steward  was  good.  Then, 
as  to  the  second  point,  the  form  in  which  it 
was  proposed  to  make  the  surrender:  all 
which  was  ur^ed  on  the  other  side  was  merely 
argument  ab  tnconvenienti.  It  might  possit>ly 
happen,  that  court  rolls  would  be  mjured, 
lost,  or  destroyed.  The  Court  could  not,  how* 
ever,  in  determining  the  rights  of  a  party,  be 
guided  merely  by  speculations  as  to  the  pos- 
sibility of  a  contingent  difficulty  in  a  future 
leasing  of  title.  There  could  be  no  doubt  on 
the  facts  of  this  case,  that  such  a  general  sur- 
render as  the  one  proposed  would  perfectly 
answer  all  the  purposes  of  the  lord  of  the 
manor.  The  father  had  very  shortiy  before 
surrendered  the  twenty-eight  tenements  in 
question.  They  were  fully  described  in  that 
surrender,  and  the  general  reference  proposed 
must  be  quite  sufficient  for  all  legitimate  pur- 
poses. Anything  more  than  this  could  only 
be  calculated  to  produce  unnecessary  expense 
and  inconvenience. 

Coleridge,  J. — ^As  to  the  matter  of  the 
steward  preparing  the  surrender,  the  argu- 
ments seem  to  have  forgotten  what  the  title  of 
the  copyholder  is.  Now,  what  is  the  tide  of 
the  copvholder?  It  is  that  which  is  on  the 
court  rolls.  Who  is  to  put  that  there  which  is 
afterwards  to  form  his  titie?  If  it  is  to  be 
contended  that  every  tenant's  attorney  has  a 
right  to  have  access  to  the  roll  and  put  on  it 
any  titie  he  pleases,  very  extraordinary  conse- 
quences might  be  the  result.  Has  he  a  right 
to  do  anything  with  the  rolls?  They  are  the 
lord's  property ; — for  the  benefit  of  the  tenaut. 
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ivo  doubt,  bat  to  he  kept  by  tbe  steward  only. 
I  am  not  disposing  of  the  case  on  this  poinr, 
and  I  do  not  mean  to  say  that  if  there  was  a 
custom  set  up  that  tbe  steward  should  prepare 
the  surrender,  coupled  with  a  fee  which  was 
wholly  unreasonable,  that  that  would  be  a 
l(ood  custom.  But  I  cannot  think  that  the 
fact  of  the  fee  heinjir  fixed  is  an  integral  part 
of  the  foundation  of  tlie  opinion  expressed  by 
the  Court  in  Rejf  v.  fit^g'e.  But  it  seems  to 
me  that  the  other  point  is  the  one  on  which 
this  rule  ou^ht  to  be  discbarired.  The  affida^ 
vits  on  the  part  of  the  lord  and  the  steward, 
state  that  it  has  been  the  practice  to  have 
separate  surrenders  and  separate  documents, 
and  to  describe  them  as  separate  on  the  rolls. 
That  is  what  I  think  mi^ht  be  expected,  and 
convenience  requires  that  it  should  be  so. 
The  other  side,  however,  seek  to  introduce  a 
mode  of  proceeding'  from  which  «cveral  incon- 
veniences must  result.  All  that  is  contended 
In  support  of  the  application  is,  that  in  a 
sinvlc  instance  of  one  particular  conveyance, 
as  to  which  there  is  a  ^reat  deal  of  ex  pi  luation 
in  the  affidavits,  there  was  such  a  surrender  as 
tbe  one  reuuired.  On  the  general  jjround, 
therefore,  tnat  the  description  of  tbe  tene- 
ments should  appear  on  the  roll,  and  no  ens- 
turn  is  set  up  in  opposition  to  it,  I  think  that 
the  steward  was  justified  in  refusiuf^  to  accept 
such  a  surrender  as  the  one  tendered.  The 
present  rule  must  therefore  be  discbari^etl,  but 
without  costs,  as  some  confusion  has  been  in- 
troduced by  the  steward's  van'iug  the  amount 
of  f  ■(*»  taken  at  different  times. 

Rule  accrrdin^lv.— /^fj?-  v.  The  Lord  of  the 
Manor  of  Bishop's  Stoke\  T.  T.  18 10.  Q.  B. 
P.  C. 
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,  ftc. 

Michaelmas  Term,  1839. 

Middlesex — Poole  v.  Sedden  and  another 
Stapleton  v.  (iarper 
Doe  d.  Lvster  and  others  r.  Goidwin 
I  ewis  V.  Reillevand  another 

« 

Lane  v.  MuIIina 
Wilcoxon  T.  WalU«T 
,,  Meredith  and  another  r.  Simmons 

London — Slifirld,  executrix,  r.  Ktvolta 

„         Hatikey  and  ors.,  ai^signees,  &c.  r.  Cobb 
Essex— Chaney  v.  Payne 

„       BirmtnKham,  Bristol,  and  Thames  Junc- 
tion Railway  Company  v.  Holfurd 
Kct— Abington,  Esq.  ▼.  Lipscomb 
Surrey — Dtied.  Angell  v  Angoil  (Kawlings,  tenant) 

„         Same  v.  Same  (liarhaiti,  tenantj 
Lincoln  — Cnrrett  r.  Moriev  and  others 
Same  V.  Same 
Bonner,  clerk  ▼.  Prest 
Beadaworth  v.  Torkington 
Leicester — Doe  d.  ^turgea  v.  Ward  and  otbera 

„         Fosbrooke  r.  Fosbrooke 
Berks— Lock  v.  Seliwood 

Sellwood  V.  Mount  and  others 
Green  r.  Neale  and  another 
Gloucester — Wintle  v.  Freeman 

,,  Same  v.  Same 

Oxford— Doe  d.  Cozens  r.  Cozens 
Devon  —  Bickford  and  others  v.  Skews 
Webber  v.  Richards 
Neck,  executor,  &c.  r.  Smart 
Hants— Doe  d.  Fleming,  Esq.  v.  Snook  and  anor. 
Cambridge — ^The  Queen  v.  Brown,  clerk,  and  an. 
Femhroke— Baron  de  Rutaen  and  Wife  v.  Farr 
Cardigan — Doe  d.  Davies  v.  Davies 
Carmarthen — Lang  and  others  v.  Nevill  and  anitr. 
W'eiilmoreland — Fisher,  clerk  v.  Bntrell  and  anor. 
Northumberland— The  Queen  ▼.  Warkman,  clerk 
„  Brunton  and  others  v.  Hall 

„  Nixon  V.  Nanny,  Esq. 

Lancaster — Smith  v.  Burdekin 
Richardson  r.  Dunn 
Fielden  v.  Seddon  and  others,  executrix 

and  executor 
The  Master,  Wardens,  and  Society  of 
the  Art  and  Mystery  of  Apolhecarirs 
of  the  City  of  London  v.  Ureeaougb 
Green  and  others  v.  Smithies 

Hilary  Ttrm,  184a. 

Middlesex— Mason  r,  Paynier  H^q. 

Baker  v.  Wooiiaius  aud  another 
Pl;»gp  V.  Aston 
Srott  V,  Parker 
H»ckey  v.  Edi^ington 
Connelly  r.  Holt 
Curie  wis  r.  Corlield 
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London— The  Queen  of  Portugal  t.  Rothscbild  and 
others 
Niren  and  another  ▼.  Deraux  and  anor. 
Wheeler  ▼.  Montifiore  and  others 
Thompson  v.  Stuart 

Wurd  V.  Law,  one  of  the  public  officers, 
&c« 

Entter  Term,  1840. 

Middlesex<»Claridge  ▼.  Latrade 
Same  r.  Same 
Roxburgh  ▼.  Devon,    E 
Impett  T.  Phillipps 
Snagg  V.  Grceme,  sued  with  Lamb 
Bell  V.  Mantle 

Carpenter  v.  Wall  (a  prisoner) 
Lane  and  others  v.  Burghari 
Keily  t.  Curlewis 
Bingham  ▼.  Stanlpy 
,,  Foxcroft  V.  West 

London— Ellwand  r.  Melville 
Same  r.  Same 

Collard  and  anor.  ^.  Allison  and  anor. 
Hackwood,  who   has  survived,  d.c.    r. 
Tomes 
„        Benson  v.  Blant 
Iw.eicesler~Hopley  v.  Crocket,  clerk 
Warwick— Doe  d.  Earl  of  Aberiravennyv.  Hawkes 
Northampton — Davies  v.  Thompson 
Sussex — Beale  v.  Holmes 

„      Candle  r.  Seymour,  Esq. 
Surrey — Cantwell  v.  Saunders 

„      Darby  v.  Harris  and  others 
,«       Hornby  v.  Coulton 
Gloucester — Slatter  v.  Oakley 

,,  Davies  v.  Black,  clerk 

Berks— Doe  d.  Ewer  v.  Willis 

„         Eblett  ▼.  Haalam 
Stafford — Doe  d.  Elwell,  assignee,  &c.  t.  Hordern 

and  another 
Worcester — Aston  r.  Gaudon 
Chester — Pitton  v.  Hammersley 
nenligh— Jones  v.  Overton 

Radnor^  Lewis  v.  Meredith  and  ort.   (m  rrpietrm) 
York — The  Manchester  and  Leeds  Railway  (Com- 
pany V.  Fawcett 
Norfolk — Browne  v  Clark,  sueJ,  &c. 

„        Sheppard  v.  Dry  and  Everett 
Bucks— Champion  v.  Griffits 
y,      Same  v.  Same 
,,      Clayton,  Bart.  v.  Corby 
Devon — ^The  Hon.  N.  Fellows  v.  Clay 

Doe  d.  Williams,  Bart.  r.  Nancekerill 
Green  v.  Eales 

Doe  d.  Earl  of  Egremont  v.  Hellings 
Same  y.  Same 

Ramsay,  the   younger,    and   another  v. 
Beaver 

Somerset— Andrews  and  another,  administrators, 
&c.  V.  Good  fellow  and  another 
Pharazin  v.  Johnson 
Padfield  v.  Tapp 
Doe  d.  Avery  v.  Avery 
Doe  d.  Earl  of  Egremont  v.  Date 
„  Same  v.  Williams  and  another 

Somerset — Same  v.  Stockham 
Same  v.  Bellamy 
Same  v.  Pullman  and  others 
Same  v.  Warden  and  another 
„  Same  v.  Gould  and  others 

Hants — ^The  Queen  v.  Buckley 

JrmUy  Term,  1840. 
Middlesex — Doe  v.  Harlow  and  others 

Doe  d.  Warwick  v.  Coombes  and  l^or. 
Curlewis  v.  Cox 
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London— The  Queen  v.  Jacobi  Abrcnfeld  and  three' 
others 
»,        Pipe  and  another,  administrators,  Ac, 
T.  Steele  and  Harvey 

Court  in  Banco. 

Perbmptort  Rules /or  Mkhaetmn  Term,  1840. 

Firti  Day, 

Wilton,  Gent,  one,  &c.  v.  Chambers 

The  Queen  v.  Mayor,  &c.  of  Ludlow 

The  Queen  v.  Trustees  of  Dewsbury  Roads 

The  Qveen  v.  George  Qiiayle 

The  Queen  v.  Henry  Rurosey  Williams 

Elliott  v.  Kendrick 

The  Eastern  Counties  Railway  Company  v.  Cooke 

Same  v.  Fairclough 

The  Master,  Wardens,  &c.  of  the  Apothecaries  of 

London  v.  Harrison 
The  Qneen  v.  Inhabitants  of  Barton 
The  Queen  v.  Southend  Pier  Company 
The  Qoeen  v.  Theobald  O'Dolierty 
In  the  niHtter  of  a  habetu  cwrptu  for  John  Easton, 

a  smuggler 
The  Queen  v.  James  Stewart  and  another,  overseers 

of  Si.  George,  Hanover  Square 
Dyke  and  another  v.  Richards 

Sevmd  Day, 

The  Queen  v.  Justices  of  Wilts 

The  Queen  v.  Victoria  Park  Company 

Tlie  Queen  v.  Midland  Counties  Rnilway  Company 

The  Queen  v.  Eastern  Counties  Railway  Company^ 

ex  parte  Mary  Price  and  others 
The  Queen  v.  The  Same  (ex  parte  Collingridffe) 
The  Queen  v.  Commissioners  of  Broughtun  Incio- 

sure 
The  Queen  v.  Tlie  Scriveners  Company 
The  Queen  v.  Dennett 
Colley,  appellant  v.  The  Mayor,  Aldermen,  and 

Burgesses  of  the  Borough  of  Gravesend,   (re* 

spondents) 
Bosanquet  and  others  v.   Ransford,  one  of  the 

public  officers,  &c. 
Doe  on  the  demise  of  Rees  v.  Howell 

Third  Day. 

Tlie  Queen  v.  John  Kirby  Hedges 
The  Queen  v.  Justices  of  Shrewsbury  and  Salop 
Burton  v.  Gill 

The  Queen  v.  Justices  of  Wilts 
The  Queen  v.  Churchwardens  of  Manchester 
Wilson,  administrator,  &c.  v.  Knapp  and  another 
The  Queen  v.  Justices  of  Cambridgeshire 
In  the  matter  of  James  Brown,  Gent.,  one,  &c. 
ex  parte  the  Justices  of  the  County  of  South- 
ampton 
Tlie  {Inetxk  v.  Justices  of  Dovor 
The  Queen  v.  Directors  of  Saint  Pancras 
Tlie  Queen  v.  James  Hatfield 
The  Queen  v.  Charles  E.  Brown 
Ex  parte  James  Wells  and  Wife,  in  the  matter  of 

Edward  Daniel,  Gent.,  one,  &c. 
Eardley  v.  Law,  one  of  the  public  registered  officers 
Ex  parte  William  Cuming  and  Wife,  and  another 
in  the  matter  of  T.  Bland,  Gent.,  one,  &c. 

Fourth  Day. 
The  Queen  v.  Joseph  Polwart 

BAIL  COURT. 

Peremptory  Pa?br  for  Michaelmas  Term,  1840. 

First  Day. 

The  Queen  v.  Justices  of  Middlesex 
The  Queen  v.  John  Sulley  and  anotksr 
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Cause  Lists,  MithaeJmai  Term,  1840. 


Hie  Queen  r.  Aldermen  of  Malmetbory 

In   ttie  matter  of  arbitration  between  William 

Jardine  and  another 
In   the  matter   of   arbitration   bel#een   George 

Higbam,  Oent,  and  another 
Wright  ▼.  Lewis  and  another 
Amor  T.  Lewis 
In  the  matter   of  arbitfation  between  William 

Powell  and  others 
In   the   matter  of  arbitration   between   Joseph 

Fletcher  and  others 
The  Qneeu  v,  Justices  of  Sussex 
The  Qaeen  r.  The  Justices  of  Hants 
Coall  T.  Hall  and  another 
Conli  and  another,  executors,  ▼.  Hall  and  another 

SPEQAL  PAPER. 

*  Special  Case ;  t  Special  Verdict  i  the  rest  are 

Demurrers. 
Michmdmai  Term,  1840. 

*  Archbishop  of  York  &  others  ▼.  Ttaflbrd  Sl  ors. 
Hasleden  and  another  ▼.  Almond 

*  Doe  d.  Lean  r.  Lean  and  others 
Price  and  Wife  ▼.  Rolt  and  Wife 
Field  ▼.  Adames  and  others 
Fisher  ▼.  Ford 

Ford  T.  Lefevre 

*  Bennett,  executors  ftc.  v.  Burton 

*  The  Chancellor  of  the  University  of  Oxford  and 
the  Mayor,  &c.  of  the  City  of  Oxford  ▼.  Cook 

Hewett  r.  Hewctt 

*  Andrews  ▼.  Marris  and  another 
Smith  ▼.  Kean 

Hunt  and  another,  assignees  ▼.  Robins 
Jobling  V.  Brown 
Danby  ▼•  Hope 

*  Steerenson  ▼.  The  Mayor  &c.  of  Berwick-upon- 
Tweed 

•f*  Saunders  and  others  r.  Vanzeller 
Hughes  ▼.  Done 
Simpkins  v.  Williams 
Williams  ▼.  Astley,  Bart. 

*  Doe  d.  scTeral  demises  of  Jones  &  on.  ▼.  Pearce 
Stocks  V.  Roberts  and  others,  in  repUvim 
Oreatorex  ▼.  Brook 

Hunt  T.  Burnell,  Esq. 

Plumbeand  Wife  ▼.  Bonld 

Purcheil  v.  Salter 

Williams,  Gent.  r.  Jooes,  Gent. 

Humphrey,  Esq.  ▼.  Fenniugs 

Same  r.  Same 

Bottock  and  another  v.  Hume 

The  Birmingham  and  Gloucester  Railway  Company 

V.  Thomas  Hampson 
Whitaker  v.  Lloyd 
Marshall  r.  Adams 
Barton  and  others  executors  &c.  v.  Holman 

*  Rolton  and  others  v.  Inglis  and  others 
Marshall,  Clerk  to  Trustees  r.  Adams 
Bell  T.  Twentyman 

Faithful  and  another  t.  Ashley 
Crompton  ▼.  Wakley 

Clarke  and  another  ▼.  Williams  and  another 
«  Elrerd  ▼.  Foster  and  another 
Harrey  r.  Knocker 

Hallaek  and  another  ▼.  The  Unirersity  of  Cam- 
bridge, in  prohibition 

*  Maae  and  another  r.  Harrison 
Johnson  r.  Clarke 

*  Ricketts  ▼.  Bast  India  Company 

*  Jones  r.  Reynolds 
Elwall  ▼.  Bany 
NichoUs  ▼.  Wigley 
Ratton  r.  Daris 
Pnnl  T,  James 


Little  r.  More  and  another 
North  ▼.  Lord 

Doe  d.  Rayer  and  others  v,  Strickland 
Dawson  r.  Dacre,  Clerk  to  Trustees 
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Remanbt  Paper,  Micbablmas  Tbrm,  1840. 

Enlarged  Ruleu 

Woolcot  T.  CIpde,  to  1st  day 

NealeY.  Worthington,  ditto. 

Doe  (Christopher)  v.  Roe,  to  5th  day 

Doe  (Woodhead)  ▼.  Goldthorpe,  ditto 

Same  r.  Same,  ditto 

Dossett  ▼.  Gingell 

In  re  Inman,  till  further  order  of  the  Court. 

New  Trials  or  Hilary  Term,  1839. 

London — ^Edwards  and  others  r.  Scott  &.  another 
Ferguson  and  others,  sssignees  r.  Spencer 

and  another 
Magnay  ▼.  Knight 
Brandon  ▼.  Smith 
,«       Hoye  r.  Bush        , 

New  Trials  of  Easter  Term,  1839. 

Middlesex — Stewart  ▼.  Crump 
WilaonF.  Lewis 

WooUaston  and  others  v.  HakeweU 
Archer  t.  English  and  another 
Ritchie  r.  WUson 
Tyrrdl  ▼.  Woolley 
London — Norris  and  another  r.  Stamp 
Lambum  ▼.  Cmden 
Abbott  ▼.  Hendricks 
New  Trial  op  TniNirr  Tehm,  1839- 
London — Hope  r.  West 

New  Trials  op  Michaelmas  Term  last. 

Middlesex — Harries  ^>  Goodwyn.  administratrix 

„         Fisher  r.  Dewick  and  another 
London — Startup  ▼.  Macdonald 
Smith  ▼•  Brandrom 
Franklin  y.  Spencer 
Glynn  v.  Houstoffer 

Figgins  jun.  and  another  r.  Earl  Brooke 
and  Earl  Warwick 
„      Evans  v.  Hills 
DeTon— Rees  and  another,  assignees  ▼.  May 

New  Trials  of  Hilary  Term  last. 

Middlesex — Munn  v.  Johnson  and  others 
„        Bartholomew  v.  Carter 
„        Davey  and  another  r.  Phelps 
London — Deacon  and  others  r.  Stoddart  and  others 

Same  v.  Same 

Lees  r.  Berry 

Chisman  and  another  ▼.  Count  and  anor. 

Brown  ▼.  Edgington 

Wilmshurst  r.  Bowker 

GilleU  and  another  v.  Chapman 

New  Trials  op  Easter  T^rm  last.  . . 

Middlesex— Crane  r.  Price  and  others 
Bethell  r.  Blencowe 
Atherstone  r.  Bostock 
Soanes  ▼.  Carroll  Knt.  and  others 
Filmer  f.  Bumby 
Rudd  T.  ScoU 
Smith  and  others  r.  Maton 
Groom  t.  Block 
Ford  F.  Tates 
Smith  F.  Knoweldon 
Richards  and  another  f.  Hayward 
London  and  Brighton  Railway  Gom- 

pany  v.  Fairclough 
Crosadaile  f.  Squires 
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Somenet — Matthews  y.  Hasaall 

„        Same  v.  Same 
Worceater^Doe  (Winnall)  y.  Broad 

Nbw  Trials  of  Thinitt  Term  last. 

Middlesex— Learmonth  y.  Lamb 

Thompson  y.  Jackson  and  another 
Salter  y.  WooUams  and  another 
Howard  y.  Smith 
Linthorne  y.  Beard  and  another 
,,        Harper  and  another  y.  Williams' 
London — Gear  y.  Goldney 
Warlters  y.  Lloyd 
Qeovf^i  administrator  y.  Wybom 


»» 
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Ckt.  ad.  Fuit. 
Bonxi  y.  Stewart 
Same  y.  Same 

Earl  Mansfield  y.  Blackbome 
Same  y.  Same 
Gonld  and  others  y.  Oliyer 
Brandon  y.  Barrett  and  others 
Medley  and  others  y.  Pritcbard  and  another 
Doe  (Cape  and  others)  y.  Walker 

Dbmurrbr  Papbr  op  Michablmas  Term, 
4th  Victoria,  1840. 

Monday      2d  Noy.     1 

Tueday       3  f  Motions  in  arrest  of  Judg- 

Wednesday  4  ^     ment. 

Thursday    5  ) 

Wednesday  llth.  Special  ArgtmmniM 

Barrett  y.  Stockton  and  Darlington  Railway  Co. 

Gwynne  y.  Dayy  and  another 

Pothooier,  administrator  y.  Sanders 

Crowe  and  another,  executors  y.  Martin 

Dayis  y.  London  and  Blackwall  Railway  Company 

Smith  y.  Tanner  and  another 

Rilling  y.  Kightley 

Kemble  y.  Milla 

Graeff  y.  Hallin 

Todhunter  y.  Johnson  and  another 

Berry  y.  Chadwick  and  another 

Jephson  and  another  y.  Hawkins  and  another 

Priestley,  Clerk  y.  Foulda 

Deyaux  and  another  y.  Astell  and  another 

Smith  and  others  y.  JoUey 

Same  y.  Bower,  (settled) 

Husband  y.  Goble 

Cowan  and  another  y.  Braidwood 

Ancell  and  others  y.  Powell  and  others 

Billing  y.  Kightley 

Wells  and  another  y.  Child  (settled) 

Hine,  Clerk  y.  Reynolds,  Clerk 

Wilkinson  y.  Stephenson 

North,  administrator  y.  Wilder  and  another 

Wynne  y.  Wynne  and  ox. 

Andrews  y.  Morris 

Ashton  y.  Freestun 

Francis  y.  Fleming 

Blggenden  y.  Parsons 

Ley  and  another  y.  Ley  and  another 

Clow  and  another  y.  Brogden  aud  others 

Parkinson  y.  Whitehead,  executors 

Procter  y.  Sarjeant 

Offley  y.  Clay 

Taylor  y.  Marling  and  others 

Clark  y.  Lazarus 

Lacey  y.  Talte  {sued  with  others) 

Glaholm  y.  Hays  and  others 

Thursday     12 

Friday  13  Special  ArgumetUs 

Saturday      14 

Monday        1(> 

Tuesday      17 


Wednesday  18  Special  ^rgtsmenis 

llkursday     19 

Friday  20  Special  ^rgumcfUs 

Saturday     21 

Monday       23 

Tuesday       24 

Wednesday  25,  end  of  Term 

Circfieqiter  of  f^ltni. 

SPECIAL  PAPER. 

Remanbts  from  Trinity  TBRMy  1840. 

Standing  for  Judgment, 

Cotton  y.  Goodwin  {Heard  2btk  June,  1840) 

For  Argument* 

Wallaee  y.  KeUall 

Wallace  and  others  y.  Kelsall 

Pbrbmptory  Papbr. 

Far  Taesday  3d.  Nov,  1840. 

To  be  Uken  at  the  Sitting  of  the  Court. 

Slade  y.  Bartholomew 
Jefferson  y.  Warrington 
Thomas  y.  Pnntan 
Thompson  y.  Blnck 
Irwin  y.  Lord  Balcarres 

New  Trial  Paper  for  Michaelmas  Term,  1840. 

Standing  for  Judgment. 

Moved  Michaelmas  Tenn  1839. 

London — Hunter  y.  Parker 

(Heard  2d  and  bth  May,  1840) 
Ruthin— Bloop  y.  Dayies  (Hoard  29th  May,  1840) 

For  ^gument. 

Moved  Trinity  Term,  1840. 

Middlesex— Hayward  and  others  r.  Couyes 
,^        Came  y.  Brice  and  another 
„        Pickard  (Pauper)  y.  Gabriel 
„        Hardman  y.  Robins 
London— Corlett,  Public  Officer  y.  Foulkes 
Elliott  and  ux,  admix.  &c.  y.  Kemp 
Slatterie  y.  Pooley 


The  General  List  op  PETrnoNsm  Banbruptcy 
for  hearing  at  Westminster. 

Michaelmas  Term,  1840. 

First  day  of  Term— Motions  only. 

Petitions  adjourned  (ai  the  request  if  the  partiet). 

Bailey  y.  Howarth  Gemm  y.  Kennedy. 

New  Petithms  answered  for  Monday,  2d  November, 

Unden  y.  Baker  Smack  y.  Smack 

Wilson  y.  Manley  Procter  y.  Procter 

Morgan  v.  Geach  Lewis  y.  Stanley 

Nicholson  y.  Sheppard  Toms  y.  Stanley 

Holdsworth  y.  Robinson  Warren  y.  Stanley 

Ely  y.  Ely  Bristow  y.  SUnley 

Liggins  y.  Liggins  Davis  y.  Stanley 

Spink  y.  Moseley  PotUv.Ayre 

Dutficld  y.  Higgs  Knowles  y.  Bulley 

Gwyer  y.  Jefferies  Brisdee  y.  Baker 

Birley  y.  Kranss  M'Cheane  y.  M*Cbeane 

Kindell  y.  Derham  Salkeld  y.  Stringer 

Cartes  y.  Smith  Cooper  y.  Johnston 

Malachy  y.  Malachy  Allathome  y.  Reed^ 

Beer  y.  Beer  Ewart  y.  Mason 

Bostock  y.  Whitehead  Pigeon  y.  Bailey 
]  GoldshedR  y.  Bloum 
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MBMBRRS  ADMITTED. 


Frederick  Iltid  Nicholl,  DoctDrs'  Commons, 
Arthur  Walker,  King's  Road,  Bedford  Ronr. 
Lewis  Robert  Bellamy,  South  Square.  Gray's  Inn. 
Thomas  Franci»  .Justice,  Gray's  Inn  Square. 
Germain  Lavie,  Frederick's  Place,  Old  Jewry. 
Benjamin  Jones,  Llanelly,  Carmarthen. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY 

From  25th  Sept.  to  23rd  Oct.,  1840,  hoth  mcbuive, 
with  fiate*  when  gazetted, 

Sykes,  William,  Mi  11  bridge,  near  Leeds.  Sept.  25. 
Dawson,  Richard,  Epworth,  Lincoln.    Oct.  2. 
Barney,  Henry  Chndn,  Southampton.    Oct.  2. 
Ion,  John  VVatling,  Beverley,  York.    Oct.  16. 
Davies,  Thomas,  Cardigan.    Oct  20. 
Simons,  William,  Carmarthen,    Oct.  20. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  22nii  Sept.  to  23f/  Oct,  1H40,  both  incltuive, 
with  dates  when  gazetted, 

Clarke,  Charles  Meyricke,  and  Archibald  Mc'Ar- 
thur  Low,  Staple  Inn,  Attornies  and  Solici- 
tors.   Sep.  25. 

Minster,  Rolwrt  Harvey,  and  Edward  Carthew, 
Coventry.  Attornies  and  Solicitors     Oct.  y. 

Scott,  James,  and  John  IWnnett,  Lincoln'N  Ion 
Fields,  Attornies  and  Solicitors.    Oct.  16. 


BANKRUPTCIES  SUPERSEDED. 

From  Sepi,  22nd  to  Oct,  23rd,  1H40,  both  inclutive^ 
with  dates  when  gazetted. 

Barrel!,  George  Henry,   King's   i.ynn,  Norfolk, 

Cordwainer.     Sept.  22.- 
Dowden,  CharUs  William   Henn%  Bridge  Honse 

Place,  Newington  Causeway,*  Surrey,  Chemist 

and  Druggist.    Sept.  25. 
CoIlKon,  Charles,   Pancras  Lane,  London,   Wine 

Merchant.     Oil.  23. 
Wellington,    James,    Ross,    Hereford,    Butcher. 

Oft.  23. 


BANKRUPTS. 

From  Sept,  22nd  to  Oct.  23rd,  1«40,  both  inc/witv, 
with  dates  when  gazetted. 

Ackroyd,  James,  Batlcy,  York,  Carpenter  and 
Wheelwright.  Olttwd,  Dewsbury;  Butt  ye  6l 
Co.,  Chancery  Lane.    Oct,  y. 

Arthur,  Robert,  and  Joseph  Forster,  Newcastle- 
iip<m.Tyne,  Linen  and  Woollen  Drapers. 
Uell^  Co.,  Bow  Church  Yard ;  Stytnour,  New- 
castle-upon-Tyne.   Oct.  20. 

Budd,  John,  I  iverpool.   Commission    Airent  and 
Merchant,  and  of  Alton. Chester,  Zinc  Manu 
facturer.      Watson,  Liverpool ;  ytdlmgton   6t. 
Co.,  Bedford  Row.     Srp.  22. 

Brown,  Evander,  Chudleigh,  Deion,  Draper. 
Langley,  Chudleigh  ;  Drahe,  Bouverie  Stieet. 
Loudon.     Sept.  25. 

Browne,    Edward,  Norwich,   Timber   Merchant 


and    Builder.       Bridges  &    Co.,    Red    Lion 
Square  ;  Pulley,  Norwich-    Oct.  6. 
Ballanden,    John    Mac  Nab,    Sedgley,    Stofford^ 
Surgeon    and  Apothecary.      Phillips  A  Co., 
Wolverhampton  ;  Philpot  &  Co.,  Southampton 
Street,  Bloomsbury.    Oct  9. 
Bell,  Willinm  Curtis,  Lincoln,   Malster,  Com  and 
Coal  Merchant.     Hawhinsh  Co.,  New  Boswell 
Court ;  Danby,  Lincoln.     Oct.  13. 
Beyan,  John,  Swansea,    Glamorgan,  Ironinonger. 
Ctarh  dc  Co.,  Linco  In's  Inn  Fields  ;  Harky, 
Bristol.     Oct.  13. 
Brown ,John,  and  George  Meakin, Walsall,  SUffbrd, 
Ale  and  Porter  Merchants.     /ZiuAurorfA,  Staple 
Inn  ;  Watts,  Wednesbur}-.    Oct.  16. 
Birch,  William,  Birmingham,  Builder.     AdUngtm 
&  Co..  Bedford  Row  ;  Marshall,  Birmingbam  ; 
Powell,  Birmingham.     Oct  16. 
Bradwell,   Robert,  Manchester,  Frnttian  Maoufao- 
turer.      rldUngton    &    Co.,    Bedford    Row; 
Hatnpsan,  Manchester.    ( let.  16. 
Bonnor,  George,  Bermondsey  Wall,  Surrey,  Rag 
Merchant.     Johnson,  Off.  Ass. ;  VmceniiL  Co., 
King's  Bench  Walk,  Temple.    Oct.  23. 
Browne,  Georiye,  Lii-erpool,  Horse  Dealer.  Vinani 
Sl  Co.,  King's  Bench  Walk,  Temple  ;  Jomes^ 
Liverpool,    Oct.  23. 
Burnett,  George,  Newrastle-upon-Tyne,  Merchant. 
Swaine  6t.  Co.,  Old  Jewry  ;  Gibson,  Newcas- 
tle-upon-Tyne.   Oct.  23. 
Carruthers.  John,   Mitchells,   Speldhurst,    Kent, 
lately  also  of  Sheppeiton,  Middlesex,  and  car- 
rying on  busine^  in  partnership  at  Manches- 
ter as  a  Distiller.     Gruhnm,  Oft.  Ass.  ;  Bart' 
lett  &.  Co.,  Nicholas  Lane.     Sept.  25. 
Clark,  James,  Burslem,  Stafford,  Grocer.    Smith, 
Chancery  I^ne ;  ///rrr/«w/f,  Burslem.     Sept.  25. 
Carrington,     Jnhn,     Leicester,     Bobbin    Turner. 
Tttylfir  &  Co..    Bedford  Row;  Stone  &  Co.; 
Leicester.     Sept.  29. 
Cato,    William,    Hexam,  Northumberland,    Tea 
Dealer  and  Grocer.     LmHbitter,  Staple  Ina  ; 
Stainthorpe,  Hexnm.     Oct.  6. 
Chapman,  J  tmes,  Birmingham,  Publican.    Chap. 
/in,  Gray's  Inn  Square;  Siotteram,  Birming- 
ham.   Oct,  6. 
Clokf ,  Moses,  Hastings,  Sussex,  Draper.    Belcher, 

Off.  Ass. ;  Askurst,  Cheapside.    Oct.  U. 
Cockcroft,   John,   sen.,   and   Abraham    Fletcher, 
jun.,  Manchester,  Stuff  Merchants.    Johns— 
&  Co..  Temple  ;  Hatl field,  Manchester.  Oct.  9. 
Channon,  Henry,  Bruton  Street,  Berkeley  Square, 
Haberdasher.     ^bb<ttt.  Off.  Ass.  ;  Newton  Sl 
Co.,  tjy  Place.     Oct.  16. 
Chitty,  ^Manwaring,  Farnham.  Surrey,  Auctioneer. 
Johnson,  Otf.  Ass.  ;  Alkn  &,  Co.,  Cheapside. 
Oct.  20. 
Chambers,  Charles  John,  Leeds,  York,  Oil  Mer- 
chant.    CAr«/er  Staple  Inn  ;    Chapman  &  Co., 
Manchester;  Foden,  Leeds.    Oct.  20. 
Deoew,  James,  Charles  Street,  Berkeley  Sqnarr, 
Auctioneer  and  Commission  Agent.    Belcher, 
Off.  Ass. ;  Goddard,  King  Street,  Cheaiiside. 
Oct.  6. 
Dannenberg,  Henry  Frederick  William,  Stangate 
Street,  Lambeth,  Surrey,  Victualler.   Belchtr^ 
Off.  Ass.  ;  lAtslry  &  Co.,  Cheapside.   Oct.  20. 
Ewbank,  Cooper,  Liverpool,  Commission  Agent 
and  Merchant ;  and  of  Aston,  Chester,  Zinc 
Manufacturer.     Beoan,  Liverpool ;    Meredith 
&  Co.,  Lincoln's  Inn.     Oct.  U. 
Francis,  John  Cogun,  late  of  Castle  Cary,  Somerset, 
Corn   Factor.     (Since   residing  at  Dorking, 
Surrey.)      Frampttm,  South  Square,  Gray's 
Inn ;  Miller,  Frome  Selwood.    Sept.  22. 
Fowler,  Thomas,  niancliCBter,  Distiller  and  Spirit 


Bankrupts, 


Ml 


Merrhant     C»f*pfT  8i  Co.,  Manchester ;  ^rf- 
thtjiftm  &  Co.,  Bedford  Row.    Sept.  29. 
Flelclier,  Abrnham,  joii.,  Manchester,  StnfT  Mer- 
chant.    Hnti fields  Manche&ter  ;  Juhman  6l  Co., 
Temple.     Sept.  21). 
Faulkner,  ThomnR  Jonen,  Manch»'nter,  Joiner  and 
RuiMer.     Ciurhe  9t  Co.,  l.incolo*ii  Inn  Fields ; 
Fott/A*-',  Manchester.     Oct.  9. 
Ford,   Charles,   Hanley,   Stafford,  Grocer.     Price 
ik  Co.,  Lincoln's  Ion  Fields  ;  Buhvp,  Shelton 
Mall.     OcL2.i. 
Green,    George    How,  and    George  Courthorpe 
(ireen,  I'eckham  Mills,  near  Tonbridgc,  Kent, 
Paper  Makers.    Kiiwards,  Off.  Ass. ;  Harmon, 
Earl  Street,  Rlackfriars.     Sept.  25. 
GollHnd, William  Clark,  Cambridge,  Linen  Draper. 
Hosier,   and   Mercer.       PenneU^   Off.   Ass. ; 
Wttntt  Sl  Co.,  Falcon  Street,  Falcon  Square. 
.  0< t.  2i. 
Garratt,  Thomas,  and  Joseph   Garratt,    Hnlme, 
Manchester,  Common  Carriers.    Hall,  Man- 
chester ;  Heatd,  Austin  Friars,  London.   Oct. 
2.«. 
Harris,   Benjamin,  Fressingfield,   Suffolk,   Cattle 
Dealer.      R»'mt,  HHlcKHOith  ;  Frantia  &  Co., 
Monument  V'ard.     Oct.  6. 
llicken.TliouiHs,  Kidderminster,  Worcester, Coach 
Maker.     Vincmt  &  Co.,  Temple  ;  Boycoi,  j'in., 
Kidderminster.    Oct.  6. 
Hogg,   BenJMmin   Arniley.  I^eeds,  Yoik.  Mnlster. 
Smithton  &    Co.,    Sontlimnpton     Buildings, 
Chancery  Lane;  Dwnihuf,  f^ed.n.     Oct.  9. 
Hancock,    Kichard,   Bath,  Brunh    Manufacturer, 
Frankhaui  Hi  Co.,  Basinghall  Street;  PAysitk, 
Bath.     Oct.  16. 
Hancock,  William,  Bath,  Brush  Mnker.   Frankhain 
ik  Co.,  Basinghail  Street ;  Phmnck,  Bath.  Oct. 
16. 
Hcdiev,  ^John,  Morpeth,  Chemist  and  Druggist. 
TjfZttch  &  Co.,   Newcastle ;    Lnwry^  Crushy 
Hall  Chambers,  Bishopsgate  Street.    Oct.  16. 
Hawkes,  WilliHUi,  and  John  Johnsim,  Co%'entry, 
Ribhon  Manufaciurers.     C'cur  6t.  Co.,  Lincoln's 
Inn  Fields  ;  WUmut,  Corentry.     Oct.  20. 
Hutchinson,    William,    Bramley,    Leeds,    York, 
Woulleu  Cioth  Manufacturer.  Hawkin*  &  Co., 
New  Bo5well  Court  ;  Ray  6l  Co.,  Leeds.   Oct. 
20. 
Knowles,  John,  Stalybridge,  A^hton-under-Lyne, 
Lancaster,  Coo|ier.     Clarke  &.  Co.,  Liiicolu'5 
Inn  Fields;  Hig^tiinboiiam  &  Co.,  Ashtou-un- 
di  r-Lrne.     Oct  6. 
Light,  Kichard,  Hanley,  Stoke -upon-Trent,  Staf- 
ford, Grocer  and  Provision  Dealer.     Gru/ta.,t, 
Old   Jewry  ;    Jonna,    Newcastle- under- Lyue. 
On.  y. 

La«v,  Kichard,  Manchester,  Banker.  Johnsnn,  Off.. 
Ass.  ;  NorriM,  New  Square,  Lincolu's  Inn 
(»ct.  i:i. 

Murch.  Henry,  Pancras  Lane,  London,  Metal 
Dealer,  ^bbntt,  Otf.  Ass.;  C'Aa///in,  Gray's 
Inn  Square  ;  A/tf//«ra//<,Biruiiugham.   Sept.  22. 

Macpherson,  Jane,  Charh.tte  MacpherKon,  and 
Ann  Ruliertson,  Alheruiarle Street,  Pi<  cadilly. 
Milliners  and  Dress  Makeis.  PenneU,  Otf. 
As^.  ;  yiUen  6l  Co.,  Carlisle  Street,  Soho. 
Sept.  25. 

Mdrtin,  William,  Woodcheater,  Gloucester,  Clo- 
thier, aheartitan  &  Co.,  Gray's  ion ;  Paris, 
Stroud.     Sept.  2'l. 

Matliew,  Edward,  Kennington  Row,  Lambeth, 
hurry.  Plumber,  Painter,  and  Glazer.  'J'ur- 
quatnl.  Off.  Ass.;  Gvugh,  Leicester  blreet,  Lei- 
cester Square.     Oct.  2. 

Mucre.  James,  Old  Uwnd  Street,  Hatter  and  Army 
Acfuutreuient  Mivken     AUa^cr,  Off.  Au. ; 


U'ali/r,  Sonthanipton    Street,    Bloomsbury. 
Oct,  y. 
Milner,  John  Turner,  and  Colley  Bedford,  Kinga- 
ton-upon-Hiill«   Ccmfectioners.      Lightfuut  & 

Co.,    Hull)   FTa/mj/ry  &  Co.,  Chancery  Lane. 
Oct.  -20. 
Mason,  William,  St.  James's  Street,  Hotel  Keeper, 
Lavkingtrm,  Off.  Aj*s.  j   Rubhwm,  Half  Moon 
Street,  Piccadilly.     Oct.  23. 
Miller,    Richard,  jun..  Blue  Anchor  Road,  Ber- 
niondsey,  Surry,  Glue  Manufucturer.     Green, 
Off.  Ass. ;  Wood  &  Co.,  Corbet' Court,  Grace- 
church  Strvet.    Oct.  2.3. 
Matthews,  Morritt,  Little  Town,  nearLeed)«,  York, 
Dyer.     Bower   Si  Co.,  Tokenhouse   Yard. ; 
Messrs.  Carr,  Gomeinal.    Oct.  2;i. 
Miller,  Isaac,  Lirerpool,  Share  Br(»ker  and  Cora- 
mission  Agent.     Ptt^e^  Lirerpfm'  ;  Adlingtun 
&  Co.,  Redfonl  Row.     Oct.  2M. 
Newby.  Marmadoke,  Northampton.  Merchant  and 
Malteter.     j¥mten  &  Co.,  Gray's  Inn  ;  FU»her 
&  (*o.,  Northauiptim.     Oct.  2. 
Nicholsou,    Hatfield,    Canterbury,    and   Thomas 
Baylis  of  W  hitstable,  Kent,  Conl  Merchnnts 
and  Carriers  by  Railway.     Whtte  A  Co.,  Can- 
ti'rbury ;  Taylor  &  Co.',  Bedford  Kow.    Oct. 
16. 
Osland,  William  Henrj',  Noble  Street,   London, 
C<»miuission   Airent  and   Woollen    Manufnc- 
tnrer.     Lackington,  Off.  Ass. ;  Ashunt,  Cheap- 
side.    Oct  6. 
Oddie,  William  Lister,  Clithero,  Lancaster,  Cotton 
Spinner.     Douglass  &  Co.,  Verulam  Buildings, 
Grays  Inn  ;  Alcttck,  Skipton.     Ilct.  S). 
Owen,  Griffith,  Efail  (  chaf,  PenmorfH,  Carnarron, 
Mallbier.     HiUimtu,  Uatton  Garden  ;  Breese, 
Pwllheli.    Oct.  $». 
Priichard,   Ji)hn,  Witney,   Oxford,   Ironfounder 
and    Brick  maker.      CAw-r,    Furniral's    Inn ; 
Leake,  Witney.     3ept.  23. 
Potter,  William,  Plymouth,  De%'on,  Draper.    ^«y- 
ley,  Plymourh  ;  Drake,  Bourerie  Street,  Lou- 
don.    Sept.  25. 
Pollock,  Joseph  Heald,  Peter  Thomson,  and  Jo- 
seph Doan  Whitaker,  Manchester,  Merchants. 
Walker,    Furnival's   Inn ;    Blackburn,  Leeds. 
Oct.  6. 
Pcrratt,  John,  Yeovil,  Somerset,  Wine  and  Spirit 
Merchant.  Hityward,  South  Petlierton  ;  Kims, 
Hart  Street,  Ploomsbury.    Oct.  6. 
Phillips;  Jchn,  Stafford,  Commission  Agent.  /lioA- 

wurih.  Staple  Inn.     Sept.  2.!. 
Page,  John,  Weedon  Beck,  Northampton,  Carpen- 
ter and  Builder.     Capes  &  Co.,  Field  Court, 
Gray's  lun  ;  Roche,  Daveutry.     Oct.  20. 
Rogers  ,Thomas,  late  i>f  Kevan  lU  Farm  Llanbad- 
dock,  Monironth,  Cattle  Dealer,  but  now  of 
the  city  of  Bristol.      White  ^  Co.,    Bedford 
Row ;  Messrs.  Bcvan,  Bristol.     Sept.  22. 
inson,  Jaiiies,   Leeds,  York,  Cloth  Men-liant 

Fidiiry,  Serjennl's  Inn, 


Robins 
and 


Cloth   Dresser. 


Fleet  ."Street ;  Blackburn,  Leeds  ;  Barr  &  Co., 

Leeds.     Sept.  22. 
Reeve,  John  1  lionins,  Gravesend,  Kent,  Victuallef. 

Belcher,  Off.  Ass. ;  Dimnwck,  Skinner's  Plaor, 

Size  Lane.    Oct.  2. 
Rollason,  John,  Aston  nigh  BirminghMm,  Roller 

of    Metals.      Stafford,    Buckingham    street, 

Strand.     Oct  9. 
Sumner,  James  William,  Reading,  Berks,  Builder. 

Weedon,  Reading  ;  Hill,  Copthall  Court,  Lon- 
don.    Sept.  22. 
Smyth,   Thomas,  Marchmont  Street,  Brunswick 

Square,  Perfumer.     Groom,  Off.  Ass.;  Smith, 

New  Inn.     Sept.  2!>. 
Saii(!ell,  John,  Rau^sgarte,  .Kcnt^  Boording-bouie 
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Keeper.    PetmeU,  Off.  Ass.;  Newben  ft  Co., 
Great  Carter  Lane,  Doctors*  Couimons.  Oct  9. 

Simmondsy  George,  Bear  Yard,  near  Lincoln's 
Inn  Fields,  Carpenter  and  Builder.  PeimeU, 
Off.  Ass. ;  CoiUer  &  Co.,  Carey  Street.  Oct.  16. 

Sugars,  Charles,  Carey  Street,  Lincoln's  Inn  Fields, 
Coal  Merchant.  Zaci&m^/o»,  Off.  Ass. ;  White 
&  Co.,  Lincoln's  Inn  Fields.    Oct  20. 

Silcox,  Jacob,  Warminster,  Wilts,  Carpenter  and 
Joiner.-  Chapman^  Warminster }  Holme  & 
Co.,  Nevr  Inn.    Oct  20. 

Shaw,  John,  Dobeross,  Saddleworth,  York,  Wool- 
len Manufacturer,  Merchant  and  Shopkeeper. 
RickartU  &  Co.,  Lincoln's  Inn  Fields ;  Hig' 
ginbottom  &  Co.,  Ashton-under-Lyne.  Oct  23. 

Taylor,  Josiah,  Pall  Mall,  Dealer  in  Pictures. 
Camumt  Off.  Ass.;  Ooddard^  King  Street, 
Cheapside.    Sept  29. 

Taylor,  lliomas,  and  Elisha  Taylor,  Ravmarsh, 
York,  Earthenware  Manufacturers.  Tt^lor, 
John  Street,  Bedford  Row ;  Badger,  Rother^ 
ham.    Oct  9. 

Thomas,  James  Walter,  and  Sarah  Thomas, 
Bristol,  Hotel  Keepers,  and  Wine  aud  Spirit 
Dealers.  White  Sl  Co.,  Bedford  Row ;  Messrs. 
Bevm,  Bristol.    Oct  20. 

Woodhall,  David,  Studley,  Warwick,  Timber 
Merchant  Nettauy  Middle  Temple ;  Broumhig, 
Redditch.    Sept  22  &  25. 

Wilson,  James,  Manchester,  Lancaster,  and  of 
Worksop,  Nottingham,  Commission  Agent 
and  Maltster.  Adiington  &  Co.,  Bedford 
Row;  i>et, Mancheste^i  Afor/tm<r, Manches- 
ter.   Sept  22. 

Wright,  Thomas,  Birmingham,  Coach  Maker. 
Chilten  &  Cow,  Chancer/  Lane ;  Suchlingf 
Birmingham.    Sept  22. 

Willcocks,  Thomas,  Bristol,  Cabinet  Maker  and 
Upholsterer.  Edwardtf  Off.  Ass. ;  Rush,  Aus- 
tin Friars.    Sept26. 

Wightman,  Jasper,  Old  Jewry,  London,  and  of 
Mitcham,  Surrey,  Silk  and  Woollen  Printer. 
^Uott,  Off.  Ass. ;  Reed  &  Co.,  Friday  Street, 
Cheapside.    Oct.  6. 

Wood,  Edward,  Nottingham,  Iron  Merchant 
Clowet  &  Co.,  Temple;  CWfit  or  Cvrte, 
Stourbridge,  Worcester.    Oct.  6. 

Worsley,  William,  Manchester,  Flour  Dealer. 
Bower  &  Co.,  Chancery  Lane ;  Bmrait,  jun., 
Manchester.    Oct  9. 

Wootton,  John,  and  William  Wootton,  Birming- 
ham, Refiners  and  Metal  Dealers.  ChtqiUn, 
Gray's  Inn  Square;  fftaritfrn,  Birmingham. 
(Jet  9. 

Weight  John,  Chipping  Sodbury,  Gloucester, 
Victualler.  Parker,  Chipping  Sodbury ;  Pm- 
niger  &  Co.,  Gray's  Inn  Square.    Oct.  9. 

Widgcry,  Charles  Back,  Bristol,  Leather  Seller. 
Croeby,  Bristol;  Bickneil  &,  Co.,  Lincoln's 
Inn  Fields.    Oct  16. 

Walker,  Samuel,  jun.,  Clifton, Dewsbury,  York, 
Coal  Merchant  Rickardt  &  Co,  Lincoln's 
Inn  Fields ;  Barber,  Brighouse,  near  Halifax. 
Oct  20. 

West,  Henry,  Tibenbam,  Norfolk,  Draper  and 
Grocer ;  and  of  Aslacton  in  the  same  county, 
Draper,  Tailor  and  Grocer.  Jay,  Norwich  ; 
Helnu,  Raymond  Buildings,  Gray's  Inn.  Oct. 
20. 

Wolff,  Willism,  Huddersfield,  York,  and  of  the 
City  of  Hamburgh,  General  Merchant  Jaquet, 
iL  Co.,  Ely  Place ;  Uesp  &  Co.,  Huddersfiela. 
Oct  23. 

Young,  William,  Skipton,  York,  Linen  and  Wool- 
len Draper.  Dmiglatt  &  Co.,  Verulam  Build-, 
ingi»  Gray's  Inn ;  ^koeh,  Skipton.    Oct  13. 


PRICES  OP  STOCKS,  Tuetday,  Oct.  27,  1840. 

Bank  Stock  dir.  7  per  Cent    ---...-  161, 
3  Per  Cent.  Rednced    ..........86|a 

3  per  Cent  Consols  Annuities  87|  a^a^a^a^a 
3)  per  Cent  Annuities,  1818  ........  95 

3^  per  Cent  Reduced  Annuities  -  -  -  96  a  5| « 
New  3^  per  Cent.  Annuities  97  a  r»|  a  7f  a  6| « 
Long  Annuities  expire  5th  Jan.  I8<'0  -  -  12}  «  j^ 

Anns,  for  30  yrs.  exp.  11  th  Oct.  1859    -  12^  a  | 

India  Bonds  3  per  Cent    -  -  IOj.  a  12f. «  li«.  dia. 
Bank  Stock  for  Account  26th  Nor.  .......  162 

3  per  Cent  Cons,  for  Acct  26th  Nor.  87|  a  { 

Exchequer  Bills  lOOOA  at  2^4/.  par.  aZ*.a\$,  dis. 
Ditto  500/.  at  2i</.  par.  a  2«.  dis.  c  par. 

Ditto  Small  at  2id,  par.  «  2t.  a  3#.  dis.  a  par. 

THE  EDITOR'S  LETTER  BOX. 

''A  Subscriber,*'  who  was  tkdmitted  last  Easter 
Term,  but  being'  desirous  of  remainiDg  with 
the  gentleman  to  whom  he  was  axtid^  did 
not  take  out  his  annual  certificate,  is  informed, 
that  according  to  some  of  the  decisions,  he 
need  not  take  out  his  certificate  till  he  begins 
to  practise*  See  the  decisions  coUected,  1 3  U  O. 
259;  15  L.  O.  135;  and  see  18  L.  O.  294. 

The  following  copy  of  a  circular,  proposing- 
to  conduct  law  agency  on  cheap  temu,  hu 
been  sent  us:  we  withold  the  name. — "It 
must  have  occurred  to  you  in  the  course  of 
your  experience,  in  the  conducting  of  actions 
at  common  law,  that  the  chains  of  London 
agents  are  very  high,  and  prevent  the  possi- 
bility of  the  country  attorney  deriving  but  a 
trifling,  if  any,  profit  upon  tne  common  law 
practice.  I  have  for  some  years  done  a  very 
extensive  business  in  the  country,  and  have 
always  found  that  the  greater  portion  of  the 
profit  has  been  received  oy  my  agents  in  town. 
I  have  therefore  come  to  the  determination  of 
opening  an  office  in  town,  and  intend  con- 
ducting the  agency  for  myself  and  partner, 
and  also  for  those  friends  who  may  entrust  me 
with  any  agency  business.  My  charges  will  be 
made  upon  a  far  more  moderate  scale  than 
those  jfenerally  observed  by  agency  offices." 

J.  B.  W.  thmks  that  Binm  v.  Ptgcf,  9  C.  & 
P.  208,  stated  ante,  p.  483,  does  not  invalidate 
the  case  of  Yorke  v.  Greenhaugh,  Lord  Raym. 
866,  as  we  there  suggested.  In  Uie  latter  case 
it  was  held,  that  the  fact  of  leaving  a  horse  at 
an  inn  makes  a  man  a  guest.  "  If  a  man  set  his 
horse  at  an  inn  that  makes  him  a  guest,  though 
he  lodges  in  another  place."  In  BUme  t.  Pifvt 
the  horse  appears  to  nave  been  taken  to  the  mn 
byiome  one,  probably  the  police  constable,  who 
as  it  appears  to  us,  would  according  to  Ywrke  v. 
Greenhaugh,  have  been  held  for  this  purpose 
to  be  the  guest,  and  that  the  right  owner 
would  be  liiu)le  for  the  keep.  It  is  to  this  ex- 
tent that  the  two  cases  seem  to  clash. 

Hie  various  questions  relating  to  Examina- 
tion, Admission,  and  Certificate  Duty,  chaU  be 
considered  at  an  early  opportunity. 

The  recommendation  from  Lymington,  re* 
garding  an  application  to  strike  an  attorney 
ofif  the  roll,  shall  be  attended  to. 

llie  communication  of  W.  W.,  on  the  rights 
of  advocates,  shall  ha^e  our  best  consideratKni. 
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JkFFIDAYIT. 

1.  The  Court  of  Queen's  Bench  in  England 
will  not  allow  a  party  to  read  an  affidavit,  where 
the  jurat  of  it  snewn  that  it  has  been  made  be- 
fore  a  Commissioner  of  the  Queen's  Bench  in 
Ireland. 

It  is  necessary  that  the  affidavits  in  support 
of  an  application  for  the  purpose  of  obtaining 
a  copy  or  documents,  of  which  it  is  presumed 
more  than  one  copy  has'been  made,  should  shew 
that  only  one  copy  has  been  made.  Griffin  v. 
Smithe      ....     Paffe  302 

2.  The  Court  will  not  compel  a  party  to 
deliver  copies  of  exhibits  made  on  an  inquiry 
before  the  Master,  where  the  enquiry  is  at  an 
end.     Davenport  v.  Jonea  .  .  301 


AHBITRATION. 

An  award  is  not  published  unless  such  notice 
is  given  of  iis  having  been  made  as  will  enable 
the  parties  to  become  acquainted  with  its  con- 
tents. 

Notice  of  an  award  being  ready  for  delivery 
at  a  certain  hour  on  a  certain  day,  the  notice 
being  on  a  day  previous  to  that  uay,  and  the 
parties'  attorneys  attending  at  the  hour  and  on 
the  day  appointed,  but  one  of  the  parties  dying 
at  an  earlier  hour  in  the  same  day  on  which 
the  award  was  so  published :  Held,  that  the 
award  had  not  been  published  in  the  life-time 
of  the  party  deceased. 

Where  an  award  is  made  pursuant  to  a 
Judge's  order,  an  application  to  set  it  aside 
rnust  be  made  within  the  time  limited  by  the 
9  &  10  Wm.  3.    Brooke  v.  Mitcheli         .  239 


APPEAL. 

No  appeal  lies  to  the  Lord  Chancellor  against 
an  order  made  by  the  Master  of  the  Rolls,  on 
a  petition  presented  under  the  act  of  the  52nd 
of  Gcorifc  3,  chap.  102.  In  re  Royston  Gram- 
mar School  .  .  .  »     \2 

, ASSETS. 

In  case  of  a  deficiency  of  assets  to  pay  cre- 
ditors, the  costs  in  a  creditors'  suit  relating  to 
the  realization  of  assets  must  be  classified,  and 
borue  by  the  pnrticuiar  fund  to  which  they  re- 
late, e.  g.  those  incurred  in  realizing  legal  assets 
by  the  produce  of  those  assets,  and  e  converse, 
Clark  V.  fTenn 236 
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ATTACHMENT. 

By  act  41  G.  3,  c.  90,  a.  6,  any  decree  or 
order  to  pay  money  made  by  the  Court  of 
Chancery  in  Ireland,  may  be  certified  to  the 
Court  ot  Chancery  in  England,  and  the  Lord 
Chancellor  in  England  shall  cause  such  decree 
or  order,  when  presented  to  him  so  exemplified, 
to  be  enrolled,  and  shall  cause  process  to  issue : 
Held,  that  not  only  the  decree,  but  all  the  sub- 
sequent proceedings,  must  be  certified  to  enable 
this  Court  to  issue  process,  &c.  Haig  v. 
Homan      ....     Page  186 

ATTORNEY. 

1.  A  plaintiff  at  whose  suit  a  defendant  had 
been  charged  in  execution,  became  bankrupt ; 
his  attorney  in  the  country  proved  under  the 
fiat ;  the  London  agents  afterwards  signed  an 
order,   directed  to  the  marshal,  and  authorise 

I  ing  the  discharge  of  the  person  in  custody  under 
the  execution;  in  consequence  of  which  he 
was  discharged.  The  assigness  of  the  plaintiff 
in  the  suit  afterwards  brought  an  action,  and 
recovered  against  the  marshal  as  for  an  es- 
cape. The  Court  granted  a  rule,  calling  on  the 
attorney  and  the  agents  to  shew  cause  why 
they  should  not  pay  to  the  marshal  the  money 
recovered  from  them  by  the  assignees.  The 
Marshal  of  the  Queen* s  Bench  Prison,  in  re 
IVillmot,  EiV  parte  Capes  and  Stuart         .  331 

2.  Where  an  affidavit  of  merits  is  made  by 
an  attorney's  clerk,  who  describes  himself  as 
the  managing  clerk  of  the  attorney,  in  order  to 
render  it  sufficient,  it  is  necessary  that  the 
aliidavit  should  state  that  he  had  the  manage- 
ment of  the  particular  cause  in  question.  Doe 
d.  Fith  V.  Mc'Dftnnell     .  .  .335 

3.  Where  an  action  is  brought  for  an  attor- 
ney's bill,  containing  taxable  items,  the  Court 
will  order  it  to  be  taxed,  without  the  client 
giving  the  usual  undertaking  to  pay  what 
should  be  found  due  on  taxation,  f^iliiamtv. 
Griffiths  ....  207 

4.  In  support  of  an  application  for  an  at- 
tachment against  an  attorney  for  not  delivering 
up  papers  pursuant  to  an  order  of  a  judge, 
subsequently  made  a  rule  of  (Jourt,  by  which 
the  attorney  was  required  to  deliver  all  deeds 
in  his  possession  of  the  le<ssor  of  the  plain (irf, 
on  payment  of  the  amount  of  the  Mahler's  al- 
locatur, it  was  sworn  liiat  the  copies  of  the 
order  and  rule  were  served  upon  the  attorney, 
and  the  demand  made  by  a  person  who  paid  the 
amount  of  the  allocatur :  Held,  that  as  there 
was  no  proof  of  tliC  authority  ot  the   persuu 
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{tttying  to  receive  the  papers  on  behalf  of  the 
essor  of  the  plaintiff^  the  demand  was  insuffi- 
cient. Doe  d.  Hickman  v.  Hickman  .  Page  141 
6.  The  Court  ivfll  grant  a  rule  nisi  requir- 
ing an  attorney  to  answelr  the  matters  in  the 
affidavit,  in  respect  of  certain  misconduct  of 
the  attorney  in  appropriatinj^  money  to  his  own 
use,  for  the  recovery  of  which  a  bdl  has  been 
filed  in  equity.    j4non,    ....  125 

6.  An  attorney  proposln/^  to  be  struck  off 
the  roll  at  his  own  request,  need  not  swear  that 
he  has  taken  out  his  certificate,  if  he  swears 
that  he  has  been  duly  admitted,  and  that  he 
expects  no  proceeding*  to  be  commenced 
against  him.    £jf  parte  Partridge  .141 

7.  Where  an  enrolment  of  an  assignment 
has  not  taken  place  within  six  months  after 
execution,  the  Court  will,  under  special  cir- 
cumstances, allow  the  clerk  to  be  examined 
de  bene  esse,    Ea^  parte  Hair       .  .125 

AtTDlTORS. 

A  testator  directed  his  trustees  to  submit  the 
accounts  of  the  tru^  property  annually  to  be 
audited  by  a  barrister  of  judf^ment  ana  expe- 
rience, and  to  pay  him  such  annual  remunera- 
tion as  was  usual  for  auditors  to  receive.  The 
Court  refused  to  alter  the  allowance  named  by 
the  Master,  upon  consideration  of  the  duties 
and  responsibility  of  the  office,  ahhousrh  the 
trouble  was  sliiirht  and  the  sum  allowed  far  ex- 
ceeded what  the  auditor  was  paid  for  several 
years.    Attorney  General  v.  Cleave  .  155 

BANKRUPT. 

1 .  Goods  sent  on  sale  or  return,  are  not  to  be 
considered  as  sold  and  delivered,  till  the  person 
to  whom  they  are  so  sent  has  exercised  his  op- 
tion as  to  keeping  them,  and  if  before  he  has 
done  so  he  becomes  bankrupt,  such  goods  will 
not  pass  to  his  assignees.  Smith  v.  Poore  and 
another,  assignees  of  Richardson,  a  bankrupt, 

383 

2.  The  2  &  3  Vic.  c.  29,  has  a  retrospective 
operation.  Goods  of  B.  were  seized  under  an 
execution,  on  the  12th  of  July,  and  were  sold 
on  the  15th ;  on  the  18th,  a  fiat  in  bankruptcy 
issued  against  B.;  on  the  19th,  the  act  passed 
and  came  into  operation;  and  on  the  3ist, 
the  assijn^ess  were  appointed :  Held,  that  the 
seizure  was  pr^itected  by  the  act,  and  that  the 
assignees  could  not  recover  the  amount  of  the 
sal<*.  as  money  received  to  their  use.  NeUtrop 
V.  Scarisbrick         .  .  .  .463 

BILL  OF  BXrHAKGE. 


A  plea  in  answer  to  a  declaration  in  the 
common  form  of  a  bill  of  exchange  averred 
that  the  bill  was  accepted  in  payment  of  a  debt 
to  F,  (the  drawer),  that  F.  indorsed  it  in  blank, 
and  delivered  it  to  the  plaintiff  as  agent  for  R., 
and  in  payment  of  a  debt  due  from  F,  to  /{., 
and  that  the  plaintiff,  in  violation  of  his  duty, 
retained  the  bill.  After  verdict  for  the  defen- 
dant, the  Court  held  this  plea  a  sufficient  denial 
of  the  ordinary  alletratinn  in  the  declaration  of 
an  indorsement  to  the  plaintitl. 


The  Court  will  not  direct  a  judgment  nom  oft- 
stante  veredicto,  except  in  a  clear  case,  when  the 

Earty  in  whose  favor  the  verdict  has  Keen  given 
as  no  merits.    Adams  v.  Jimes   .     Fsge  286 


CHURCH  RATES* 

YThere  the  parishioners  in  vestry  assembled 
have  reftieed  to  make  a  chnr^  rate,  the 
churchwardens  cannot  of  their  own  antbority, 
even  though  the  church  is  in  want  of  repair, 
make  a  rate  for  that  purpose.  Where  such  a 
rate  is  made  by  the  churcliwardens  alone,  and  a 
suiir  instituted  in  the  Ecclesiastical  Court  to 
enforce  it,  the  Common  Law  Courts  are  bound 
to  interfere  by  prohibition.     Burder  v.  FeUjf 

71 

CUfTRCUWARpBKB. 

The  right  of  dedarinj^an  adjournment  in 
the  case  of  a  meeting  of  the  parish,  for  the 
election  of  churchwardens,  and  of  appointini'' 
the  time  and  place  of  contiouiuf^  such  election 
by  a  poll,  is  in  the  rector.  The  Queen  v.  The 
Rector  of  Lambeth  .  ,  .  285 

COPYHOLDS. 

It  is  a  good  custom  in  a  manor  to  require  a 
separate  admission  connected  with  a  descrip> 
tion  of  the  land  surrendered,  instead  of  a 
general  admission,  merely  describing  general- 
ly the  land  previously  snrrende^d.  Reg,  v. 
Steward  of  the  Manor  of  Bishopatohe  .  191, 505 

COPYRIGHT. 

1 .  The  Court  will  not  ^rant  an  injunctioB  to 
restrain  the  publicatioo  of  a  work  on  a  charge 
of  piracy,  where  the  party  complaining  has 
suffered  a  considerable  time  to  elapse  previons 
to  his  commencing  proceedings,  and  there  were 
strong  reasons  why  his  attention  should  have 
been  called  to  the  work ;  not%vith8tanding  lie  nay 
aver  that  he  was  not  aware  of  the  piracy  until 
shortly  previous  to  the  filing  of  his  bill.  Letns 
V.  Chapman  ....  299 

2.  Acquiescence  on  the  part  of  a  trader, 
compkinmg  of  an  alleged  piracy  by  the  fnHln- 
lent  use  of  his  marks,  is  a  sufficient  resfoo 
against  the  grant  of  an  injunction  to  restmin 
the  use  of  such  marks,  and  the  complainant 
will  be  left  to  establish  hia  right  at  \aw\ 
Crowshaif  V  Thompson      .  .  .  3S2 

COSTS. 

1.  Although  it  appears  pmbahle  that  the 
dpfendunl  may  not  be  able  to  get  easily  his 
costs  of  the  day  from  the  plaintiff,  fur  not  pro- 
tHM'diniT  to  trinl,  the  Court  will  iic*t  ^nwt  a 
st'ty  of  proceedings  on  that  account.  Aime  v. 
Chinnock  ....  287 

2.  If  a  judge  iiHimatPS  his  intention  to  cer- 
tify under  43  Eliz.  c.  6,  to  deprive  the  plain- 
tiff of  costs,  tne  postea  should  not  be  deli- 
vered out  until  the  certificate  has  been  given, 
and  a  taxation  which  takes  place  notwithstand- 
ing in  favour  of  the  ptaiotiff  niay  l>e«et  aside. 
Davis  V.  Coie         ....  286 
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3.  Circumstances  in  which  a  bill,  though  I 
the  case  made  by  it  fails  in  point  of  law,  may 
be  (lismittsed  without  costs  hy  reasoQ  of  a  false 
defence  to  it.    field  ?.  Churchill  .  283 

CRIMINAL  INFORUATIOV. 

A  party  applying;  for  a  criminal  infurmatioh, 
and  proceeding  ou  the  6  &  7  VV.  4,  c.  76» 
must  not  only  produce  a  certificate  from  the 
stamp  office  according  to  the  terms  of  the  8th 
section  of  that  statute,  but  he  must  also  annex 
to  his  affidavit  a  copy  of  the  paper  to  which 
such  certificate  relates.  He  must  also  draw  up 
the  rule  as  '*  upon  reading  the  paper,  &c." 
The  Queen  v.  IFoolmer  and  another         .  138 

KJBCTMBNT. 

1.  A  third  person  having  and  claiming  no 
interest  in  property  sought  to  he  recovered  in 
an  action  of  pjectment^  in  which  rhe  plaintiff 
is  successful,  cannot  be  compelled  to  pay  the 
cofts  of  it,  where  th<^  defendant  is  insolvent, 
although  be  may  have  influenced  the  defen- 
dant ^>  defend  the  action,  and  supplied  him 
with  some  funds  to  proceed  with  the  defence, 
and  that  from  vexatious  motives.  Due  d. 
ifright  V.  Smtk  .  .  .334 

2.  in  an^action  of  ejectment,  the  defendant, 
after  entt^ring  into  the  consent  rule»  did  not 
appear  at  the  trial  to  confess  lease,  entry,  and 
onsier.  The  plaintitf  was  accordingly  non- 
suited. An  application 'was  afterwards  made 
to  restore  the  cause  to  the  list ;  bur,  on  cause 
being  shewn,  the  Court  thought  that  the  proper 
application  should  have  been  to  set  aside  the 
nonsnit,  and  therefore  discharged  the  rule. 
fhe  d.  Fiik  v.  Macdonnell  .  .  302 

3.  Service  in  ejectment  where  there  are 
aeveral  tenants.     Doed.  Lud/ordv,  Roe     303 

4.  In  an  action  for  the  recovery  of  a  chapel 
and  free  school,  a  service  is  sufficient  on  the 
minister,  one  of  the  trustees,  and  by  sticking 
op  a  copy  on  the  door  of  the  chapel  and  the 
school,  as  well  as  serving  the  master.  Doe  d. 
Smith  V.  Roe  .  .  303 

5.  An  amendment  in  a  declaration  in  eject- 
ment in  the  christian  n  une  of  the  lessor  of 
the  plaintitr  will  not  be  allowed  where  the 
tenant  has  not  appeared.    Doe  d.  Street  v.  Roe, 

368 

6.  A  deed  of  mortgage  contained  the  fol- 
lowing stipulation  :  *'that  /.  B.  shall,  during 
bis  occupation,  pay  for  the  same  to  /.  G.  (the 
mortgagee)  the  yearly  rent  or  sum  of  50/.," 
and  then  went  on  to  give  "  the  same  remedy 
for  the  recovery  of  the  said  sum  as  a  landlord 
has  for  the  recovery  of  his  rent :  provided  that 
nothing  herein  shall  prejudice  /.  G,  in  his 
right  to  enter  and  take  possession  of  the  pre- 
mises, and  to  evict  /.  ^.  at  any  time  after  de- 
fault.*' Held,  that  this  clause  did  not  create 
tfae  relation  of  landlord  and  tenant,  but  merely' 
added  a  remedy  to  that  which  the  mortgagee 
bad  before,  so  that  ejectment  was  maintamable 
after  a  distress  made.  Where  a  surrender  has 
taken  place  out  of  Courts  and  an  admittance 
bat  afterwards  been  made  thereon,  the  Court 


rolls  are  the  best  evidence  of  that  surrender 
and  admittance,  and  may  be  received  in  evi- 
dence for  the  purpose  of  proving  such  sur- 
render, tliou«;h  they  are  without  a  stamp.  Doe 
d.  Garrod  v.  Ottley  and  another,  auignees  of 
Harper,  a  ftankrupt,  .  •      PsRe  316 

7.  The  4  &  5  W.  4,  c.  76.  and  the  5  &  6 
W.  4,  c.  69,  have  not  devested  the  legal  ettato 
in  workhouses  out  of  the  overseers  so  as  to  dis- 
able them  from  being  plainti£fs  in  an  ejectment 
to  recover  property  belonging  to  their  parish. 
Where  a  rated  mbabitant,  called  as  a  witness  in 
a  matter  relating  to  parish  property*  described 
himself  as  liable  to  the  costs  of  the  suit,  but 
afterwards  explained  his  meaning  by  saying 
that  he  was  so  because  he  was  liable  to  pay 
his  share  of  the  rates  out  of  which  the  costs 
muet  be  defrayed,  he  was  held  not  to  be  ren- 
dered inadmissible  as  a  witness  by  such  decla« 
ration.    Doe  d.  Norton  v.  Weitster  .  415 

8.  Service  on  the  sister  of  tlie  tenant  in  pos- 
re&iion  on  the  premises,  with  an  acknowledg- 
ment by  the  sister  that  the  copy  had  lieen  given 
to  the  tenant  before  the  term,  is  sufficient  to 
entitle  the  plaintiff  to  a  rule  nift  for  judgment 
against  the  casual  ejector.  Doe  d.  Trotter  v. 
Roe  .....  159 

9.  If  at  the  trial  of  an  ejectment,  the  defen- 
dant does  not  appear  to  confess  lease,  entrr, 
and  ouster,  and  the  plaintiff  is  conseauently 
nonsuited,  the  proper  course  for  the  defendant 
to  pursue  in  order  to  obtain  relief  is  to  moT ) 
to  set  aside  the  nonsuit.  Dor  d.  Glusscoch  y. 
frUles 159 

XVIDBNCa. 

Where  an  original  deed  was  not  produced 
at  a  trial,  secondary  evidence  was  sought  to  be 
given  of  its  contents  by  parol :  Held  to  be  ad- 
missible, although  aa  attested  copy  was  in  ex- 
istence which  was  not  admissible,  on  account 
of  an  insufficient  stamp.  Doe  d.  Gilbert  v. 
Ross  .  .  .  .31 

HORSES, 

A  gentleman  going  to  buy  a  horse,  and  get- 
ting permission  to  try  it,  may  not  only  ride  it* 
but  may  bond  ftde  put  a  groom  on  it  to  try  it* 
and  assist  him  in  forming  an  opinion  of  its 
value.    Lord  Camoys  v.  Scurr,  clerh       .  124 

INTERPLEADER. 

After  an  estate  has  been  re-sold  by  auction 
in  consequence  of  the  purchaser's  default  in 
completing  his  contract,  the  Court  will  restrain 
the  second  purchaser  from  proceeding  at  law 
to  recover  his  deposit,  pending  a  suit  instituted 
by  the  first  purchaser  for  a  specific  perform- 
ance.   Hoggart  v.  CutU  .  .  397 

JUDQMBMT. 

1.  Where  a  declaration  in  assumpsit  claimed 
a  specific  sum  pursuant  to  a  contract*  and 
judgment  was  suffered  by  default*  the  plaintiff 
was  held  entitled  to  recover  the  sum  meotbned* 
without  producing  any  evidence.      King  v. 

Beah 287 
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2.  A  motion  for  jud/^roent  as  in  case  of  a  I 
nonsuit  is  too  early  where  the  motion  is  made  | 
in  EHster  Term,  and  issue  was  not  joined  until 
1Vf  ichaelmas  vacation,     puggan  v.  fFilfirakam, 

Page  a03 

Lf^NDLORO  AND  TitNANT. 

A  tenaucy  mnst  be  created  bv  contract, 
hut  there  need  not  be  evidence  of  an  express 
'contract  ^ven,  if  from  the  circumstances  of 
the  case,  the  assent  nf  the  parties  to  create  the 
relation  of  landlord  and  tenant  may  be  im- 
plied.   Broim  V.  Storey   .  .  .14 

LBOACT. 

A  sum  of  money  paid  in  respect  of  a  verliril 
•direction  of  a  dyiu|(  person,  is  not  a  discharge 
of  a  let^acy  of  like  amount  given  to  the  satne 
party  by  the  same  person's  will  j  nor  can  it  be 
recovered  or  set  off  against  the  demand  of  the 
latter  legnt'y,  there  being  no  mistake  or  mis* 
apprehension  of  law  on  the  part  of  the  per* 
son  paying.    Metford  v.  Peters  *  202 

LIBBL. 

A  printer  who  prints  for  the  purpose  of  cir- 
culation, slanderous  matter  against  an  in- 
dividual, is  respottsilile  fur  every  copy  of  the 
printed  slander,  thus  circulated,  however 
numerous  the  persons  may  be  by  whom  it  is 
circulated.     Chancellor  v.  Denne  .  206 

.    .  UUNATIC. 

1.  It  is  no  objection  to  the  issue  of  a  writ  of 
distringas,  that  the  defendant  is  a  lunatic,  and 
confined  in  an  asylain,  in  which  the  plaintiff 
cannot  obtain  access  to  him.   Rawson  v.  Moss 

206 

2.  Where  a  person  has  been  found  a  Itmatic 
under  a  writ  de  lunatico  inquirendo,  the  Court 
will  not,  in  a  suit  instituted  for  the  purpose  of 
setting  aside  a  conveyance  by  the  alleged 
lunatic,  take  upon  itself  to  determine  between 
conflicting  evidence  as  to  the  question  of 
sanity,  but  will  direct  an  issue.  Price  v.  Bet' 
rington      .  ,  .  .  .187 

MAGISTRATE. 

1.  A  justice  of  the  peace  cannot  on  the 
information  of  another  person,  that  A.  B.  can 
l(ive  material  evidence  on  an  indictment,  issue 
«  warrant  to  compel  A.  B»  to  find  siitticient 
sureties  to  appear  and  give  evidence  on  such 
indictment.  Whether  the  jnstice  has  power 
to  issue  such  a  warrant  or  nor,  h«^  can  only 
<have  it  upon  his  personal  acquaintance  with 
the  fact  that  j4.  B,  can  give  such  evidence. 
Evan  V.  Rees^  Esq,  .  .  .  140 

2.  All  acts  which  are  to  be  done  by  the 
justices  at  petty  sessions,  ought  to  be  done 
according  to  the  will  of  the  majority,  which  it 
is  the  duty  of  the  chairman  to  ascertain,  in  the 
ordinary  and  regular  manner.  The  Queen  v. 
fFiHiam  Garnet ^  fFillinm  Smith,  John  Bentley, 
and  John  Oreaves,  E»qrs.  Jusfices  of  Lanca- 
shire .....  269 


BfANDASlCSr 

1.  In  a  case  in  which  the  crown  claimed 
the  right  of  nominating  to  a  deanery,  and  the 
members  of  the  chapter  of  the  cathedral  church 
claimed  in  opposition  thereto  to  elect  the  dean 
from  among  their  own  body,  and  hud  actually 
made  the  election  and  instituted  the  dean,  a 
mandamus  to  the  chapter  to  proceed  to  qualify 
and  then  to  elect  the  nominee  of  the  crown, 
•.vas  refused.  The  Queen  v.  The  President  and 
Chapter  of  the  Cathedral  Church  of  Exeter 

Page  365 

2.  An  error  in  the  discretion  of  magisCrates 
in  refusing  to  give  possession  of  premises, 
pursuant  to  11  G.  2,  c.  19,  s.  60,  ta  not  a 
ground  for  issuincr  a  mnndamus  to  compel 
them  so  to  du.     Ex  parte  Fiflder  .  141 

MARRIAGE. 

A  person  liorn  before  the  marriage  of  hi» 
parents,  thouirh  subsequently  legitimated  in 
Scotland  by  their  marriage  there,  and  thus 
rendered  capable  of  succeeding  as  heir  to  bis 
father  in  that  country,  will  have  his  personal 
status  of  legitimacy  acknowledged  in  England, 
but  cannot,  in  virtue  of  snch  acquired  leeiii- 
inacv,  sncceeri  to  real  estate  here.  Birttehistle 
v.  f^ardil      ....  .  380 


MORTGAGE. 

1.  Where  an  acccmnt  of  principal  and  Inte- 
rest has  been  settled  between  the  mortgagor 
and  mortgagee  aftrr  the  uiortgagee  lias  taken 
possession  of  the  mortgaged  property,  and  the 
rents  subsequently  received  are  more  than  saf- 
ficient  to  satisfy  the  accruing  interest,  the  mort- 
gagor is  entitled  to  annual  rests,  though  there 
was  an  arrear  of  interest  due  to  the  mortgij^ee 
at  the  time  of  his  taking  possession.  fFiUon 
V.  Cletrer  ....  «>H4 

2.  Where  questions  aris^e  as  to  the  right*  of 
equitable  morigagees,  And  their  claims  arc  dis- 
puted by  the  assignees  under  a  c(imuii»simi  uf 
bankruptcy  issued  against  the  parties  who  d(>- 
posited  the  deeds,  the  Court  will  not  as  of 
course  appoint  a  receiver  on  motion,  and  will 
not  make  any  order  until  all  parties  interested 
in  the  mortgaged  property  are  before  the 
Court.     Fearnside  v.  Derham      .  .331 

3.  Where  a  mortgagee  takes  possession  of 
the  mortgaged  property,  he  will  be  lialiie  fo  a 
fair  occupation  rent,  though  the  propertVt  l>eius; 
held  with  oiher  premises,  may  not  yield  an  ap- 
portioned rent  equal  to  such  occupation  rent, 
and  he  must  also  account  from  the  time  he 
takes  possession,  even  if  the  tenant  becomes  in- 
solvent, and  he  is  unable  to  recover  the  rent 
which  has  accrued.   Falhner  v.  Matthews  .  46:2 

4.  Where  an  arrear  of  interest  is  doe  upon 
a  mortgage,  at  the  time  a  mortgagee  takes 
possession  of  the  mortgaged  property,  the 
mortgagor  is  not  entitled  to  interest  on  any 
surplus  rent  received  by  the  mortgagee  after 
satisfaction  of  the  interest  aunuaily  payable 
on  the  mortgage.    Finch  v.  Brown  .  268 
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OVKRSBCR. 

Tlie  overseers  of  a  parUb  are  houDd  under 
ilie  5  &  6  Wui.  IV.  c  76,  p.  J5,  lo  make  out  a 
list  of  all  the  perspns  in  tlieir  parish  entitled  to 
he  on  the  bur^rss  roll.  If  ihcy  neglecUodo  so, 
ihey  are.  liahic  to  tlie  penalty  imposed  by  the 
4SUi  s«  of  that  statute,  and  they  are  so  whether 
their  neglect  was  accidental  or  wilfuL  Where 
a  parish  is  divided  into  wards,  and  has  several 
different  overseers,  all  must  sif^n  such  list,  and 
the  omission  of  any  one  of  them  renders  him 
liable  to  the  penalty.  The  name  of  the  overseer 
lippearing  in  the  list  and  in  his  oivii  hand-writ- 
iag,  but  not  beinij  tinned  to  it,  will  not  exempt 
him  from  the  penalty.  The  meHuinu  of  si^n 
in  the  act  is  putting  the  name  at  the  bottom  of 
the  list.    King  y.BurreU       .      ,     Page  188 

NOTICE. 

The  words  in  the  19th  s.  of  the  4  &  6  W.  4. 
c.  51,  **  which  summons  shall  lie  served  upon 
every  such  person  ten  days  at  the  least  before 
the  time  appointed  in  such  summons,''  mean 
ten  clear  days.  A  summons  therefore  which 
was  dated  and  served  on  the  20lh,  requirinff 
the  party  to  appear  on  the  :U)ih,  was  bad. 
Wherein  a  statute,  directing  huw  a  notice  is  to 
be  ffiven,  the  phrase  "—d.iys  at  the  least,"  or 
•' — clear  days"  is  used,  it  must  be  taken  to 
mean  so  many  days  exclusive  of  the  day  on 
which  the  notice  isfriven.    Mtchells,  Fvster 

221 

PA&TNSK8H1P. 

The  representative  of  a  deceased  partner  is 
entitled  to  call  for  an  immediate  sale  and  divi- 
sion  of  the  partnership  property,  where  there 
are  no  stipulations  to  the  contrary.  Surviving 
partners  have  no  exclusive  right  to  goodwil). 
Barns  ?.  Douglas  ,  ,156 

PAUPER. 

Under  certun  circumstances,  a  defendant  in 
an  indictment  for  a  misdemeanor  which  has 
been  removed  into  this  Court  by  a  writ  of  cer- 
tiorari may  be  admitted  to  defend  lu/ormd pau- 
peris.   Beg  7,  Nicholson  .  159 

PKNSIONS. 

A,  assigned  to  ^.  for  valuable  consideration, 
an  annual  sum  granted  to  him  during  pleasure^ 
as  compensation  for  an  office  which  he  had 
held,  and  which  was  abolished ;  and  he  sub- 
sequently took  the  benefit  of  the  Insolvent 
Debtors'  act.  The  Lord  Chancellor  affirme<l 
au  order  made  by  the  Vice  Chancellor,  upon 
motion  by  B,,  to  restrain  the  agent  of  the 
grantors  of  the  pension  from  paying  any  money 
in  his  bands  for  that  purpose  to  A.,  or  any  per- 
son claiming  under  him,  until  the  title  to  it 
should  be  ascertained  at  the  hearing  of  the 
cause.    Tunstallv.  Sir  fF,  Bootkby  .  102 

PLKADING   (equity.) 

The  heir  at  law  is  a  necessary  party  to  a  suit 
•  for  the  administration  of  real  assets^  though  he 


may  not  be  beneficially  interested.     Grlffiihss 
V.  Pruen       .  ,  ,  .  Page  219' 

PLEADING  (COMMON  LAW.) 

U  In  an  H«*tion  of  trespass  for  taking  the 
soil  of  a  river,  and  the  oyster  spat  adhering 
thereto,  the  defendant  pleaded  the  common 
right  of  all  subjects  to  fish  in  a  navigable  river. 
The  replication  set  forth  that  the  spat  was  th^ 
brood  of  youhg  oysters,  and  triiverscd  the 
right  to  take  the  soil  of  the  river  and  the  spat. 
The  rejoinder  alleged  an  immemorial  right  in 
the  subjects  to  take  spat  in  the  said  river : 
Held,  that  on  the  face  of  the  pleadings  it  'was 
sufliciently  shewn  that  the  spat  was  the  young 
oysters,  and  that  the  defendant  did  not  set  up 
any  right  to  take  the  young  of  fish,  and  there- 
fore did  not  answer  the  allegation  ill  the  de- 
claration.    The  Mayor  of  Matdon  v.  ff'oolvei 

399 

2.  A  common  #mt7i7^,  -  though  added  by  a 
party  for  himself,  does  not  require  to  be  dated. 
It  is  not  a  pleading  within  the  meaning  of  the 
Reg.  Gen.  Hil.  T.  4  W.  4.    Edden  y.  fFard 

158 

3.  It  is  not  necessary  to  sign  with  an  original 
signatue  the  plea  delivered,  as  it  is  sufficient 
that  the  draft  is  signed.    Salter  v.  Ponsford 

45 

4.  If  a  demurrer  professes  to  be  to  the 
whole  declaration,  and  it  asrsigns  separate 
causes  of  demurrer  to  each  count,  it  is' a  de- 
murrer to  the  whole  declaration.  Purreit 
Nnrigation  Company  v.  Stower  .  224 

5.  In  the  declaration  the  plaintiff  alleged 
the  issuing  of  di  testatum  d. /"a.^  uhich  w^s 
lodged  with  the  defendant  for  execution,  and 
that  the  defendant  seized  the  goods  of  one  ^. 
under  the  said  writ,  and  remained  in  posses- 
sion of  tlie  same  for  a  long  space  of  time, 
wiihtint  selling  them,  when  he  returned  that 
he  had  taken  the  goods,  and  that  they  remained 
in  his  hands  for  want  of  buyers :  Pleas,  that 
the  defendant  did  not  seize  the  goods  of  ff^. 
or  remain  in  possession  under  the  writ ;  that 
the  defendant  could  not  during  the  time  men- 
tioned bare  sold  the  eroods  ;  and  that  the  goods 
were  vested  in  the  official  assignee  of  the  estate 
of  ^.  by  virtue  of  a  fiat  in  bankruptcy  :  Held, 
that  the  first  plea  was  bad  for  duplicity; 
that  the  second  was  bad  as  amounting  to  the 
general  issue,  and  that  the  third  plea  was  an 
argumentative  denial  that  the  goods  seized 
were  the  goods  of  fT.    House  v.  Ames     .415 

6.  To  an  action  for  goods  sold  and  delivered, 
the  defendant  pleaded  as  to  60/.  parcel,  &c., 
that  the  plaintifT  had  drawn,  and  that  he  hucl 
accepted  a  bill  for  60/.,  which  the  plaintiff  hail 
received  and  accepted  on  account  of  his 
claim.  It  appeared  that  the  defendant  had 
sent  a  blanK  acceptance  for  60/.  from  the 
country  to  the  plaintiff,  but  that  the  latter  had 
subsequently  drawn  the  bill,  altering  its  amount 
to  46/.  The  bill,  on  its  presentment,  was  not 
paid :  Held,  that  the  plea  was  no  sufficient 
answer  to  tbe  declaration,  and  that  the  plain- 
tiff was  entitled  to  a  verdict,    Baher  v.  JuLler 
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.  7*  Id  m  action  brought  Id  the  name  of  the 
marshal  of  the  Palace  Coart,  for  the  benefit  of 
a  suitor  in  that  Court  ain^inst  a  bailiff  for  rtis- 
obeying  an  order  of  the  Court,  it  is  not  neces* 
sary  that  it  slioold  appear  on  the  declaration 
that  the  plaintiff  has  been  individually  damni- 
fied. Lembw.f^ice  Page  62 
8.  A  count  on  a  charter-party,  and  a  count 
on  an  implied  contract  to  take  proper  care  of 
goods  in  loadiiijfy  may  lie  allowed  in  the  same 
declaration.    FattgAan  ?.  Glenn      .        •  23S 

POLICE  MAN. 

1.  A  policeman  may,  by  discovering  evi- 
dence to  enable  a  pronecutor  to  prosecute  a 
felon  to  conviction,  entitle  himself  to  the  re- 
ward which  the  prosecutor  has  offered  to  any 
one  who  will  put  him  in  possession  of  sucb 
evi<lei)ce.  It  is  not  against  public  policy  that 
the  policeman  should  do  so.  England  v.  Z>a- 
vii^n  •  .  .44 

2.  The  defendant,  who  was  superintendent  of 
police  in  the  borough  of  Cambridge,  and  a  con* 
stable  of  the  borough,  appointed  by  the  watch 
committee  under  the  6  &  6  \V*  4,  c.  76,  s.  76, 
seised  and  destroyed  meat  belonging  to  the 

Elaintiff  in  the  market  at  C,  as  being  unfit  for 
uman  food :  Held,  that  this  was  not  an  act 
done  '*  in  execution  of  that  statute,"  and  that 
consequently  he  was  not  entitled  to  notice  of 
action  under  s.  133.  Ciark  and  ParUh  v.  7?^- 
terton  •  •  •  .  43 

POOR  nATS, 

1.  The  London  Missionary  Society  is  suffi- 
ciently a  charitable  institution  to  be  exempted 
from  rateabilit^  to  the  poor,  and  where  its 
secretarv  occupied  premises  solely  for  the  pur* 
poses  of  the  institution,  he  was  held  not  liable 
to  be  rated  in  respect  of  such  occupation. 

The  Queen  v.  T.  mUon  .  .  .  .270 

2.  1  he  cases  applicable  to  rateahility  for  the 
relief  of  the  poor  do  not  apply  to  rateability 
fur  the  maintenance  of  the  church.  The  Queen 
T.  T.  fFilson        .  .  .  .270 

3.  The  property  of  a  corporation,  though 
situated  in  a  parish  which  does  not  form  part 
of  the  corporate  town,  is  not  liable  to  be  rated 
to  such  parish.  7'he  Queen  v.  Maywr  and  Town 
Council  q^  Ejtminster        .  •  .  400 

4.  A  school  had  been  founded  by  voluntary 
subscription,  and  was  chiefly  supported  in  the 
same  manner.  The  scholars,  who  were  main- 
tained and  educated,  were  the  children  of  pa- 
rents in  humble,  but  not  in  destitute  circum- 
stances, and  a  payment  of  12/.  a-year  was  re- 
quired from  each  scholar:  Held,  that  this 
constituted  such  a  beneficial  occupation  in  the 
trustees  of  the  school  as  to  render  them  liable 
to  be  rated  for  the  buildings.  The  Queen  v. 
Sieny       .  .  .  .  .236 

PRACTicn  (nQurrr). 

1.  A  writ  de  contumace  capiendo  having  be. 
come  ineffectual  in  consequence  of  an  appli- 
cation for  a  prohibition,  which  whs  refuved. 


this  Court  ordered  a  new  writ  to  be  issued, 
being  satbfied  by  affidavit  that  the  party  was  in 
contempt.  Tlte  Queen,  on  proieeuthn  of  Jetty 
V.  Bainei  ....      P^ge  267 

2.  This  Court  will  not  alter  the  date  of  iu 
order  from  the  day  on  which  the  order  was 
applied  for  and  granted  to  a  prior  day.  In  re 
^1-      .        *.  .  .  .236 

3.  Where  an  issue  is  directed  at  the  instance 
of  an  heir  at  law  to  try  the  validity  of  a  will, 
the  Coon  will  not  compel  devisees  in  remain- 
der to  be  made  parties,  for  the  purpose  of  con- 
cluding their  right  to  a  further  trial,  upon  the 
ground  that  the  heir  should  not  be  tvidce  vexed. 
BlundeU  v.  Oladetone,       .  .  .268 

4.  No  order  of  any  brandi  of  the  Court  is 
to  be  treated  as  a  nullity,  how  irregular  soever 
it  may  be,  but  it  must  be  discharged  before  a 
contrary  drder  can  be  made.  Where  a  decree 
was  made  in  a  cause  at  the  Rolls,  directing  cer- 
tain inquiries  after  the  20th  of  May,  1837, 
when  the  general  orders  of  the  5th  of  May 
eome  into  operation,  and  the  report  sobsc' 
qnently  made  being  incomplete,  %vas  referred 
back  by  the  Vice  Chancellor  to  be  reviewed, 
that  act  of  the  latter  Court  had  not  the  effect 
of  taking  the  cause  from  the  Rolls.  9FUMn»  v. 
Stevens     .  •  .  •  .  l«ro 

5.  It  is  irregular  to  bring  a  cause  on  for 
hearing  for  the  purpose  of  lakini;  the  opinion 
of  the  Court  on  some  questions  in  it,  until  the 
cause  is  ripe  for  a  full  hearing.  MUferd  v. 
Reunolde  «  .  .  .  .58 

6.  The  Court  cannot  give  the  Vice  Chan- 
cellor authority  to  discharge  an  order  made  by 
the  Master  of  the  Rolls.  The  Court  will  nut 
grant,  as  of  course,  an  application  to  fix  a  day 
for  hearing  a  petition  or  motion  ;  thev  must  be 
brought  on  in  their  order,  without  <fisplacing 
other  petitions  or  motions.    Pearce  v.  Brooks 

186 

7.  Quaere,  whether  answer  can  be  excepted 
to  for  insufficiency  after  motion  to  produce 
books  and  papers.    Lane  v.  Pnul  .  156 

8.  The  holder  of  an  estate  or  of  a  charge  on 
it,  must,  under  the  act  6  Anne,  c.  18,  produce 
to  the  owner  or  reversioner  the  person  fur 
whose  life  he  holds  it,  once  a  year.  If  so  or- 
dered by  the  Lord  Chancellor ;  and  the  Lord 
Chancellor  will  make  such  order  upon  motion 
and  affidavit  that  the  reversioner  believes  Uie 
person  to  be  dead,  and  that  the  death  it  con- 
cealed.  And  the  place  of  production  will  l>e 
the  next  parish  church  to  the  residence  of  the 
ceiiui  qui  vie,  a«  described  in  the  instrumeut 
forming  the  holder's  title,  within  agivea  lime. 
In  re  Puckwood  .  .204 

9.  Circumstances  under  which  the  Court 
will  order  a  cause  to  stand  over  for  want  of 
parties,  but  will  not  give  the  costs  of  the  day. 
Stocken  V.  Belcher  .  •  .221 

10.  llie  Lord  Chancellor  has  no  Jurisdiction 
to  give  any  decision  in  a  petition  of  r^ht  re- 
ferred to  him  with  the  general  indorsement  by 
the  crown  **  let  right  be  done  to  the  party/' 
All  he  has  to  do  is  to  issue  a  commission,  and 
upon  return  of  the  commisafoners'  inoaisitiou, 
to  bsue  a  writ  for  the  petitioner,  to  which  the 
officer  of  the  Crown  may  denwr  or  pleads  and 
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tliereby  a  mronl  is  coostituM  for  a  Court  of 
Law  to  hear  and  decide  the  qiteftUoQ  rused  by 
the  pleadings,  on  Uie  inerica.  E*  parie  Bmron 
de  Bode,  £jp  parte  Fiscount  Cantertfury 

raf^e  217 
11.  MTliere  accounts  necessary  to  be  i^one 
into  for  the  purposes  uf  a  defendant's  case,  are 
lon^^  and  complicated,  the  Court  will  allow 
considerable  time  for  putting  in  the  answer  to 
an  amended  bill,  aUhouKh  the  amendments 
may  have  been  framed  principally  from  docu- 
ments and  accounts  produced  by  the  defendant. 
Oahlep  V.  Lawiey .  .  .  ,235 

\2»  The  Court  will  not  order  the  payment 
of  a  sum  of  money  into  Court  where  the  tiile 
of  the  plaintiff  is  disputed  by  the  defendant, 
«vcn  though  it  may  appear  from  the  defen- 
dant's answer  that  the  sum  claimed  u  in  hit 
bands.    Munro  n.  Graham  .  .316 

13.  Where  there  is  a  cleur  admission  in  a 
defendant's  answer  of  a  balatit-e  being  in  his 
hands,  the  Court  will  order  it  to  be  paid  into 
Court,  although  ihe  defendant  may  urge  his 
right  to  apply  it  in  liquidation  of  a  claim 
which  he  has  against  the  plaintiff— #«?«*,  if  he 
qualifies  his  admission  by  shewing  that  he  has 
actually  applied  it  to  another  account  subsist- 
ing between  him  and  the  plaintiff.  Uiher  v. 
JoAnsim    .  .  .473 

14.  Costs  will  be  given  against  a  plaintiff 
reiaU?e  to  the  amendment  of  his  bill,  if  op- 

{iressive  or  vexatious  conduct  can  be  estab- 
ished;  but  in  general  the  Court  discourages 
applications  for  the  purpose  of  obtaining  such 
coata.    Strlckkmd  v.  Strickland    .  .  fi03 

PRACTICB  (common  LAW). 

1.  If  a  rule  to  compute  has  been  obtained, 
the  irrcgulariiy  of  the  judgment  on  which  it 
proceeds  cannot  be  shewn  as  cause  against  it, 
but  an  opportunity  will  be  afforded  to  apply 
to  sat  the  judgment  aside,  by  staying  proceed- 
ing* on  the  rule.     ^y/«  v.  Piaskeu        ,  463 

^.  Where  a  party  describes  himself  as  the 
person  issuing  and  writ,  a  mentions  his  ad- 
dress without  introducing  the  words  ''who 
resides  at,"  according  to  the  form  given  in  the 
Bcbedule  attached  to  the  Uniformity  of  Process 
Act,  the  omission  does  not  invalidate  the  writ. 
Coppice  V.  Hunter  .  .  336 

3.  An  amendment  will  be  allowed  lA  a  repli- 
cation to  a  plea  of  nul  tinP^  r/fcord,  although  a 
trial  has  taken  place  on  an  issue  of  not  guilty 
OD  the  aame  record.     George  v.  Rookei  •  335 

4.  Two  causes  were  pending  between  the 
aame  parties.  The  same  question  arose  in 
each.  One  was  tried,  and  a  verdict  foond  for 
the  defendant.  The  Court  refused  to  stay 
proceedings  in  that  cause  until  the  trial  of 
the  second,  on  the  f ground  that  the  plaintiff 
tiad  discovered  further  evidence  in  support  of 
\x\»  case.    Yates  v.  Dutdin  Steam  Company  223 

6.  An  order  for  leave  to  amend  a  declaration, 
and  an  order  for  time  to  plead,  were  made  on 
the  same  day  :  Held,  that  the  time  for  plea(i- 
ing  was  to  be  calculated  after  the  amendment 
liad  been  made.    Davis  v.  Stanley  .  206 

6.  If  an  order  is  made  nisi  by  a  judge,  and 
BO  step  is  taken  by  the  opposite  party  to  dis- 


cbarge it,  it  will  become  absolute  as  a  matter 
of  course,  ffua^kreyi  v.  Jones .  F^ge  238 
7.  Notice  to  produce  at  the  Surrey  assizes, 
Kingston,  for  Friday,  is  too  late  on  Wednes- 
day, when  served  at' Kingston  on  the  attomev, 
the  client  residing  In  Cumberland.  fFUliams 
V.  Hillary  .  .  .15 

B.  Notice  of  countermand  of  trial  must  be 
served  on  the  defendant's  attorney,  and  not  on 
himself,  although  the  former  has  no  agent  in 
the  country.    Margetson  v.  Rush  .  .  Ad 

9.  A  writ  of  summons  must  be  issued,  but 
need  not  be  served  before  a  capias  is  issued, 
but  the  Court  will  compel  a  plaintiff  to  serve  a 
defendant  with  a  copy  in  a  reasonable  time 
after  issuing  the  capitis.    Brooke  v.  Snell ,  125 

10.  The  plaintiff  brought  an  action  to  re- 
cover damages  for  certain  goods  damaged^  and 
certain  goods  not  returned,  which  had  been 
deposited  «vith  the  defendant  to  be  taken  care 
of.  The  particulars  gave  two  lists  of  articles, 
some  damaged,  others  not  returned.*  Held, 
that  articles  of  glass,  which  were  broken,  the 
fragments  being  restored,  did  not  come  within 
the  latter  description.    Moss  v.  Smith     .    73 

11.  Where  a  defendant's  christian  name 
cannot  be  discovered,  although  doe  diligence 
has  been  exerted  to  find  it  out,  the  Court  will 
allow  a  distringas  to  i.ssue  in  the  defendant's 
surname  only.     Smith  v.  fFebh    .  .61 

12.  Where  a  plaintiff  has,  before  action 
brought,  delivered  the  paniculars  of  his  de- 
mand, and  afterwards  in  his  particulars  de- 
livered with  his  declaration,  he  states  that  he 
seeks  to  recover  a  certain  balance,  and  refers 
to  the  previous  particulars,  the  case  is  not 
within  the  rule  of  1  ATict.  T.  T.  Bosley  v. 
Moore        .....  207 

J  3.  If  a  party  makes  an  application  to  the 
Court,  which  is'unsuccessful  on  the  ground  of 
the  defective  manner  in  which  the  facts  sup- 
porting the  application  are  brought  before  the 
Court,  the  application  will  not  be  allowed  to 
be  repeated  on  amended  materials,  although 
they  were  in  existence  at  the  time  when  the 
first  application  was  made.  Sanderson  v. 
fFestley    .  .  .  .  .604 

14.  A  defendant  demurred  to  the  second 
count  of  a  declaration.  The  plaintiff  obtained 
an  order  for  leave  to  amend,  the  defendant 
having  a  month's  time  to  plead.  The  plaintiff 
waited  the  month,  and  although  the  demurrer 
was  not  struck  out,  and  no  new  plea  pleaded, 
he  signed  judgment  as  for  want  of  a  plea: 
Held,  that  the  meaning  of  the  judge's  order 
was,  that  the  demurrer  should  be  struck  out, 
and  therefore  that  the  judgment  was  regular. 
Dttvies  V,  Stanley .  •  .  .479 

PBISOMBR. 

The  Court  will  take  judicial  notice  of  the 
handwriting  of  the  clerk  of  the  papers,  certU 
fying  a  copy  of  causes  on  an  application  to 
discharge  a  defendant  under  the  48  G.  3,c.  123. 
jllcock  V.  ffhatmortf  •  .  .141 

PRIVILBGB. 

Rule  granted  under  the  3  Vict  c.  9,  to  stay 
proceedings  in  an  action  of  libel,  brought  in 
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respect  of  a  publicai  ion,  certified  by  the  spealcer 
to  have  been  made  by  tbe  urd^r,  aud  under  tbe 
authority  of  the  HoubC  of  Coiuinous. 

Quare  whether  the  provision  in  the  etatute 
which  required  twenty-four  hours*  notice  of 
motion  to  be  given  to  the  plaintiff,  wa?  intended 
to  enable  him  to  shew  cause  ajraiiist  the  f^rant- 
inj(  of  the  rule,  or  only  to  prevent  him  from 
incurring  further  needless  expence. 

The  art  applies  to  «  case  where  a  defeikdant 
has  allowed  the  plaintiff  to  sign  judgment  by 
default  against  him.  Stoc&dale  v.  Hansard  and 
others         .  •  f        P-lf«  *2 

PRCHIBITION. 

1.  In  a  writ  r/tf  contumace  capiendo,  it  is  not 
necessary  that  it  should  appear  that  the  cause 
of  contempt  arose  within  len  days  after  sen- 
tence pronounred  in  tlie  Ecclesiastical  Court. 
The  writ  need  not  literally  follow  the  form 
given  in  the  schedule  to  the  statute.  It  will  be 
good,  though  some  superfluous  words  are 
omitted.  The  burden  of  shewing  that  the 
Court  had  no  jurisdiction  in  consequence  of 
the  suit  being  for  rates  below  the  buiu  of  10^, 
lies  on  the  party  impugning  the  writ.  Process 
in  an  ecclesiastical  suit  may  be  good,  though 
issued  by  an  official  principal  against  a  party 
resident  within  thejurisdiciion  of  a  commissary, 
appointed  within  the  limits  of  the  same  diocese. 
An  inhibition  from  the  bishop  suspends  the 
powers  of  a  commiss^r^  as  well  in  contentious 
as  in  voluntary  jurisdiction.  ITie  Queen  v. 
Thorogood  .  •  .69 

2.  A  suit  for  non-payment  of  church  rates 
uiav,  notwithstanding  the  statute  23  Hen.  8, 
c.  S,  be  instituted  in  the  Court  of  Arches,  in  a 
Cdse  where  the  defendant  resides  within  the 
diocese  of  a  provincial  bishop,  and  conse- 
quently where  the  defendant  is  necessarily 
cited  out  of  the  diocese  in  which  he  resides. 
A  mere  irregularity  in  an  ecclesiastical  court 
will  not  warrant  a  prohibition.  Jolly  and  an- 
other V.  Barnes     .  •  •  .  398  ^ 

PROMISSORY  NOTB. 

1.  In  an  action  on  a  promissory  note  by  an 
indorsee  against  the  maker,  the  latter  pleaded 
first,  that  he  did  not  make  the  note,  and  se- 
condly, that  (for  certain  causes  stitted  at  large 
in  the  plea)  he  had  signed  his  name  to  a  paper 
stumped  with  a  M.  6fL  stamp,  and  had  sent  the 
paper  to  J,  to  fill  in  the  note  with  the  sum  of 
66/.,  but  that  yi.  had  filled  it  in  with  a  sum  of 
100/.  It  was  proved  at  the  trial  that  such  a  mes- 
sage was  sent  to  ^.,  but  there  was  no  proof  that 
it  was  ever  delivered  to  him.  The  jury  having 
found  for  the  defendant,  the  Court  thinking  that 
the  evidence  supported  the  plea  that  the  defen- 
dant had  not  made  the  note,  refused  to  disturb 
the  verdict.    Rowland  v.  Evans   .  .13 

2.  What  words  will  constitute  a  promissory 
note.    Shrivell  v.  Payne  .  .  .301 

PROSBCUTION. 

I.  The  Court  will  not  entertain  a  motion  to 
obtain  the  names  of  the  prosecutors  of  an  in- 


dictment,  until  the  deftrodimt  h.is  pleaded. 
The  lii<t  of  names  of  prosecutors  of  an  indict- 
ment will,  by  consent,  be  given  iu  such  a 
manner  as  to  prevent  prejudice  accming  to  ibe 
defendant.  Heg.jr,  S'ichoisun  .  Piufe27l 
2.  Where  an  indictment  has  been  preferred 
by  a  society,  consisting  of  several  meaiber*, 
aud  it  is  suggested  that  the  indictment  will  be 
tried  I>y  a  speciul  jury,  but  the  defendant  has 
not  pleaded,  the  Court  will  not  require  the 
prosecutors  to  giv>'^  a  list  of  the  members  of 
the  society,  to  enable  the  defendant  to  strike 
the  special  jury.     The  Queen  v.  Richardson  14 


RAILWAY. 

1 .  This  Court  will  not  issue  a  peremptory 
mandamus  to  compel  a  railway  company  to 
purchase  laud!>,  and  go  on  with  the  construc- 
tion of  the  railway,  except  upon  a  clear  proof 
that  the  company  has  abandoned  its  underta- 
king, and  b  evading  the  performance  of  the 
duties  it  undertook  as  the  consideration  for  the 
powers  it  obtained  from  parliament.  But  the 
Court  has  the  power  to  i^isue  such  a  mandamus ; 
and  the  Court  will  issue  it  if  there  ap)>ear8 
good  ground  for  believing  that  the  company  is 
wilfully  making  default.  'J^e  Queen  v.  Thtf 
Easier n  Counties  Railway  Company  .        .157 

2.  Where  a  bridge  has  been  built  by  a  rail- 
tvay  company  across  a  road,  and  a  descent 
formed,  which  are  not  in  strict  conformity 
with  the  provisions  of  the  act  of  parliament, 
but  which  arc  not  productvve  of  muck  incon- 
venience, the  Court  will  not  grant  a  mandamus 
to  pull  down  the  bridge  and  build  anotlier.  The 
Queen  v.  Eastern  Counties  Railway  .    45 

RBPLEYIN. 

1.  In  an  action  on  a  replevin  bond,  the  de. 
claration  alleged  that  replevin  had  been  granted 
by  M.  M.,  one  of  tbe  sheriffs  of  the  ciiy  uf 
London,  and  that  the  bonds  having  l»een  takea 
by  htm,  had  been  nssigned  by  him  to  thu  plaio- 
tiff:  Held,  upon  general  demurrer  that  tlie 
declaration  wus  g<»od,  and  that  it  %viis  unneces- 
sary that  rhe  second  sheriff  should  lie  alleged 
to  have  joined  in  the  transaction.  i%ompsan 
V.  Far  den  .  .  .  .  .106 

2.  Where  a  plaint  in  replevin  has  been  levied 
in  the  Sheriff^s  Court,  and  a  writ  of  recvrdari 
facias  loquelam  is  issued,  ihe  sheriff  ought  to 

make  his  return  by  staling  p<isitivcly  whether 
there  is  any  pluint  pending  in  his  (aiort,  and 
not  make  a  statement  of  all  the  prin'ccdiugs 
which  bad  taken  place  before  him.,  ff^rigii  v. 
Lewis  SSf) 

RIGHT  OF  WAY. 

To  an  action  of  trespass  the  defeudant  plead- 
ed under  the  2  &  3  W.  4,  c.  71,  s.  •_>,  a  pght  of 
way  for  forty  and  for  twenty  years.  At  the 
trial  evidence  was  given  to  shew  a  right  of  way 
as  Ur  back  as  forty  years,  but  no  u»er  of  tbe 
right  was  proved  within  five  yean  of  action 
brought:  Held,  that  this  evidence  did  not 
support  the  plea,  and  that  in  order  to  support 
it,  evidence  of  user  from  the  beginning  of  the 
forty  or  of  the  twenty  years,  and  np  to  a  rea- 
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sonable  time  before  action  brought^  tnitst  lie 
given.    Parker  v.  Mitchell  ,  .31 

SHERIFFS. 

1.  T!ie  Court,  on  disposinj?  of  a  rule  for  a  new 
trial  before  tbe  sheriff^  will,  if  it  thinks  proper, 
send  the  cause  to  be  tried  before  a  judge  of 
the  superior  Courts,  without  a  separate  rule 
for  that  purpose.     Duddey  v.  Yates         .  300 

2.  If  the  undersheriff  does  not  reserve  leave 
to  enter  a  nonsuit,  the  unsuccessful  party  can- 
not move  for  a  nonsuit.    Beverley  v.  (Falter 

3.  Where  sheriff's  notes  are  produced,  they 
must  be  verified  by  affidavit,  and  the  affidavit 
niast  be  entitled  in  the  cause  in  which  the 
motion  is  made.     Cohen  v.  fFilliams        .  223 

4.  In  an  action  against  the  sheriff  for  not 
leaving  a  year's  rent  on  the  premises  upon  ex- 
ecuting Sifi.fa,^  the  plea  of  not  guilty  admits 
the  seizure  iiy  the  sheriff.  Reid  v.  Poyntz  207 

5.  Where  an  undersheriff  has  not  reserved 
leave  to  euter  a  nonsuit,  as  appears  by  the 
notes  sent  by  him  to  the  Court,  an  application 
for  that  purpose  will  not  be  entertained.  Be- 
verley V.  fFalter    .  .  .  .45 

SIIIPOWNBR. 

If  the  value  of  goods  lost  on  board  a  vessel 
exceeds  the  value  of  the  ship  and  freight,  and 
there  has  been  no  default  of  the  owner,  he  may 
/file  a  bill  in  ef)uity  pursuant  to  53  G.  .3,  c.  159, 
s.  7»  to  confine  hi3  lialtility  to  the  ship  and 
freight ;  but  if  an  action  has  been  brou^'ht  for 
the  recovery  of  the  loss  l)y  one  of  the  owners 
of  the  goods  lost,  the  Court  will  not  restrain 
the  plaintiff  from  proceeding  in  his  action  du- 
rinsr  the  pending  of  such  a  bill.  Thiseldon  v. 
€i&bons     .  .  ,2/1 

SPECIFIC  PKRFORM^NCE. 

1 .  If  it  be  clearly  established  that  a  pnrchase 
was  made  by  a  party  as  the  agent  of  another, 
the  Conrt  will  order  a  coiiveyance  to  the  prin- 
ripal,  though  the  appoiiitineut  of  such  agent 
msiv  not  have  been  in  writing;  but  if  acency 
is  denied,  and  any  doubt  arisi's  a^  to  the  facts, 
the  Court  will  direct  an  issue.  Milner  v.  Sin- 
gletim       .  .  .  .220 

2.  The  Court  will  compel  the  express  execu- 
tion of  an  agreement  for  sale  of  lands,  if  it  ap- 
pears ihdt  the  vendor  has  an  interest  which 
can  i>e  conveyed,  and  the  pnrcha!(f*r  w«is  not 
aware  at  the  time  of  entering  into  the  contract 
of  the  vendor'^  inability  to  complete  it  ac- 
cording to  its  express'  teruiS.  Graham  v. 
Oliver       .  .  .  .  .204 

TENDER. 

A  tender  by  cheque,  in  a  letter,  if  not  ob- 
jected to  on  the  ground  of  its  form,  is  a  good 
tender.    Jones  v.  Arthur  •  .  .  301 

TITHES. 

Tlie  6  &  7  W.  4,  c.  96,  (parochial  assessment 
act)  applies  to  the  rating  of  tithes  ;  and  ihey 


may  lie  under  that  act  rated  nt  their  net  annual 
value.  The  casie  of  the  h'ttg'  v.  Joddrell  laid 
down  no  new  rule  as  to  the  rating  of  tithes. 
The  Queen  v.  Capel,  clerk  .  .  489 

TRUSTEE. 

•  Where  a  person  in  a  fiduciary  situation  pur- 
chases an  annnity,  acquiescence  for  several 
years  is  not  a  sufficient  trrouud  to  prevent  the 
transifction  being  set  aside,  and  if  the  grant  of 
the  annuity  is  declared  void,  the  Court  will  only 
allow  the  grantee  to  claim  his  original  advyince 
and  interest,  credit  being  given  for  the  sums 
received  by  him  on  account  of  the  annuity. 
Greenlaw  v.  King  .  .  .  2^1 

WARRANT  OF  ATTORNEY. 

1.  As  between  the  original  debtor  and  cre- 
ditor, a  consent  to  despense  with  the  necessity 
of  reviving  an  old  jr.dgment  on  a  warrant  of 
attorney  is  good,  and  execution  may  Issue  on 
such  judgment  without  its  being  revived  by 
scire faciiis.    Morris  v.  King         ,  ,  23/ 

2.  In  order  to  render  a  warrant  of  attorney 
valid  pursuant  to  the  provisions  of  1  &  2  Vic. 
c.  1 10,  s.  9,  it  is  necessary  that  the  attorney 
attesting  should  act  for  tlie  defendant  only. 
Sanderson  v.  fFesiley    .  ,  .  207 

3.  The  attorneys  of  the  plaintiffs  employed  a 
partnership  firm  in  the  country  to  serve  a  copy 
of  the  writ  of  summons  in  the  action  upon  the 
defenditni.  The  defendant  applied  to  them 
to  procure  time  to  pay  the  debt.  They  entered 
an  appearance  and  delivered  a  plea  in  his 
behalf,  but  made  his  application  to  the  plain- 
tiffs. The  defendant  swore  thai<  he  gave  no 
authority  to  the  attorneys  to  act  us  hjs  attorneys 
in  the  cause.  Quarr,  whether  a  warrant  of 
attorney  executed  by  him  in  the  presence  only 
of  one  of  them  is  valid  ?     fFhitakerw  Griffiths 

46 

WILL. 

1 .  A  testator  gave  the  residue  of  his  per- 
sonal estate  to  trustees,  to  pay  on  annuixy  to 
his  wife  fur  life,  and  the  surplus  of  the  annual 
procefds  thereof  to  his  daughter  for  life,  the 
whole  residue  to  be  equally  divided  among 
her  children,  or  given  to  one  child  if  she  should 
have  only  one  (snhject  to  the  wife's  annuity^) 
and  in  case  the  daughter  should  have  no  child, 
then  a  power  to  her  to  give  away  by  will 
.'^000/.,  the  re-idue,  after  her  death,  tOL^oto 
the  nearest  of  kin  of  his  own  family :  Held, 
that  the  testator's  next  of  kin  at  the  death  of 
his  daughter,  he  being  also  her  next  of  kin  at 
the  same  time,  was  entitled  to  the  residue  to  the 
exclusion  of  her  legal  pergonal  representative. 
Clapton  V,  Bttlmer  .  .  .42 

2.  Upon  a  bill  seeking  to  set  aside  a  decree 
in  a  former  suit,  establishing  a  will,  on  the 
ground  that  the  will  was  invalid  and  that  the 
decree  was  obtained  by  fraud  :  Held,  under 
the  circumstances  stated  that  the  will  was  duly 
executed,  and  the  decree  establishing  it  pro- 
perly made,    jircker  v.  Slater        •  .  27 
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a  meaninj^  different  to  that  which  the  witness 
intended,  and  the  witness  proves  by  affidavit 
this  to  have  been  the  case,  the  court' will  per* 
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not  suppress  the  deposition.     Lii^d  v,   ffaiie 

Page  444 
2.  If  it  can  be  jyroved  that  a  witness  who  faa^i 
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poena.    Lamont  v.  Crook  •  .  4  318 
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